23.10.2019

AL,
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Lcdmed coumel for 1hc petitioner present. Mr. Usman Gham

learned D1stuct Attorncy present:
Arguments heard. File perused.

TLearned coﬁnsel_ for the petitioner argued that this Tribunal éccépted
the Service Appeal No0.1328/2014 filed by the petitioner vide common
judgment dated 19.09.2017, in Service Appeal No.1329/2004, with all
back benefits, however vide order dated 30.11.2017, respondent
dcpartment implemented the judgment to the extent of 1emstdtcmcnt of
the petmonm and without allowing back benefits. Learned counsel for
the pennoner stressed that under the common judgment passed in

Service Appeal N0.1329/2014, the petitioner is also entitled to the back

~ benefits.

On the other hand, learned District Attorney argued that no back
benefits were granted to the petitioner rather the issue of back benefits
was left to be decided in the de-novo proce.Cdings;Athat consequent upon
the de-novo proceedings the petitioner was reinstéted with immediate

effect vide order dated 30.11.2017.

Perusal of common judgment in question dated 19.09.2017 would
show that, the petitioner was reinstated in service leaving the respondent
department at liberty to conduct fresh inquiry and the issuc of back

benefits was made subject to the outcome of de-novo proceedings.

Admittedly the petitioner has been reinstated in service. Learned
counsel for the petitioner remained unable to demonstrate that back
benefits were also allowed to the petitioner vide common judgment

dated 19.09.2017 in Service Appeal No.1329/2014.

In view of above, the present execution petition is dismissed. No

order as to costs. File be consigned to the record room.

\
oY
(Muhanimad Hamid Mughal)
Member
Camp Court, A/Abad
ANNOUNCED. '
23.10.2019
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19.06.2019 Cc_iurié‘e'l“‘ for the petitioner and Mr. Muhammad Bilal,

DDA aliéngwith Dr. Minhaj Ul Haq, DHO, Battagram

(respondent no.3), Mr. Muhammad Naeem, Assistant Director

and Mr. Jafar Ali, Assistant for respondents present.

Representative ~ of  the  respondents  produced -
“implementation report, as asked for vide order sheet dated
16.04.20196 élongwith a copy (;f de-novo enquiry report
‘Hcf;fnducted_again_st the petitioner. Both the;g:):lizments are placed
on record. Case to come up for further proceedings on

20.08.2019 before S.B at camp court Abbottabad.

(Ahmag Hassan)

Member
Camp Court A/Abad

20.08.2019 Learned counsel for the petitioner present. Mr.
| ~ Muhammad Bilal learned Dep,ufy District . Attorney .
present. Learned counsel for the petitioner seeks
adjournment. Adjourn. To come up for further
proceedings on 23.10.2019 before S.B at Camp Court, o
Abbottabad. ' | ;

A

Camp Court A/Abad -




18.02.2019

16.04.2019 i -

Counsel for the petltloner present M/S Mr. Amjid Alj, -
A551stant and- Jaffar Shah Assistant alongw1th Mr. Muhammad A
Bilal Khan, Deputy District Attorney er the respondents present
and requested for adjoumment.h-_Adjotl:fhed t0-16.04.2019 for
further proceedings before S.B at Camp Court Abhottabad.

: '(Muhamma/gn%han Kundi)

A - Member
- Camp Court Abbottabad

Counsel for the petitioner present. Mr. Muhammad Bilal,
DDA alongwith Mr. Jafar Ah Assistant for respondents plesent
Implementatlon report not submltted Last- Opportumty is granted
to the respondents for subm1351on of 1mplementat10n report,
failing which coercive measures in the shape of attachment of
salary and civil imprisonmentwou]d be adopted against them.
Case to come up for further proft:eedings‘_.on 19.06.2019 before
SB at camp court A‘bbottab;ad; -

(AhmadTYa/ssan)

Member
Camp Court A/Abad
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19.09.2018 Since 21st September, 2018 has been declared
- as public holiday on account of Moharram, therefore, '
case is adjourned to 15.11.2018 for implementation

‘report before the S.B at camp court, Abbottabad.

)
Qman

Camp court, A/Abad

15.11.2018 - ~ Counsel for the appellant and Taus'eef Ullah SO fb'r ‘thc—:l
| | reséondenté preé‘ent. Due to retiremenf of the Hob’ble Chziirman-_ R

the Service Tribunal is incomplete. Tour to Campl Court

Abbottabad has been canbeﬂed.l To come up for the'samé on

15.01.2019 at camp court Abbottabad.

A/A'bad'

15.01.2019 Petitioner with counsel and Mr. Muhammad Bilal learned
Deputy District Attorney alongwith Amjid Ali Assistant présent. e
Implementation report not submitted. = Representative of
-respondent  department requested for time -to.':.' _ﬁirnish
implementation report. Granted. To come up for further

proceedings/implementation report 18.02.2019 before S.B at

‘camp court Abbottabad.

Member :
f

Camp Court Abbottabad ;;'_’-T

J ’

|
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Form- A

- FORM OF ORDER SHEET

Court of

Execution Petition No. _174/2018

Ao,
B S

R L R

‘

S.No. | Date of order - Order or other proceedings with signature of judge or Magistrate
proceedings ' -
1 2 3
07.06.2018 The execution betition submitted by Mr. Afsar Muhammad

P
’

2- 12 062013

18.07.2018

through Hamayun Khan Advocate may be éntered in the relevant

register and put up to the Court for proper order please.

. N V ) -' o ' ‘Eg! mm’ ,’ “
o7 REGISTRAR

This execution petition be put before Touring S. °

Bench at A.Abad on Z 2 —0 24 2o/ g

‘CHAIRMAN

Mr. Hamayun ‘Khan, Ativocatc on- behalf of
[Lct’it‘ioner present. Notices be issucd to the respondents.
gome up for implementation report on 20.09.2018 before S.

¢amp court, Abbottabad.

_ Chaifman A
Camp Court; A/Abad

the
To
B at




¢ BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER
) PAKHTUNKHWA PESHAWAR -

Execution Petition No. /7/ 12018

" Muhammad Shakeel son of Muhammad Sabir, Presently EPI Technician
BHU Sakargah Tehsil Allai District Battagram.

...PETITIONER
VERSUS

Govt. of Khyber Pékh_tunkhwa through Secretary Health Peshawar & others.

...RESPONDENTS

APPLICATION
INDEX

S. #- Description Page"# ) Annexures.
1. Application - 1to2 | -
2. Copy of judgment - “A”
3. Copy of order dated 16/11/2017 | B3—9 | “B”
4. Copy of appeal/ representation o “C”

, ...PETITIONER

. Through '

Dated: 25— /2018

(HAMAYUN KHAN)
. Advocate High Court, Abbottabad
~“Office No. 15, New Lawyers Plaza,
q . Kutchery Compound Abbottabad
: Cell No. 0312-0861681
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

Execution Petition No. /77 /2018

Muhammad Shakeel son of Muhammad Sabir, Presently EPI Technician
BHU Sakargah Tehsil Allai District Battagram. -
' ...PETITIONER

Khyber Pakhtukhwa
Scrvnce Tribunal

VERSUS - B Diary No 5/7

Dated / D‘S/ % /g
1.  Govt.of Khyber Pakhtunkhwa through Secretary Health Peshawar!

2. Director General Health Services Khyber Pakhtunkhwa Peshawar.

3.  District Health Officer Battagram. -
- ~ ...RESPONDENTS

- APPLICATION FOR IMPLEMENTATION OF
JUDGMENT DATED 19/09/2017 PASSED BY
THIS HONOURABLE TRIBUNAL IN APPEAL

- NO. 1328/2014 TITLED “MUHAMMAD
SHAKEEL V/S DHO & OTHERS.

Respectfully Sheweth:-

1. That petitioner filed service appeal No. 1328/2014

against impugned order passed by _respendent No
3.

2.  That on 19/09/2017 after hearin+g of arguments this
Honourable tribunal accepted appeal of the
petitioner alongwith all back benefits. Copy of

judgment is attached as annexure “A”.




‘_
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3.  That on 30/11/2017 respondent No. 3 partially

imb‘l‘hemented judgment to  the extent of
reinstatement and refused back benefits. Copy of

order is-annexed as Annexure “B”.

4. ~ That after laps of 90 days respondents not fully
implemented judgment of ‘this Honourable
Tribunal and similarly they have not filed any
appeal before August Supreme Court of Pakistan

against the judgment of this Honourable Tribunal.

5.  That petitionér filed application before respbndent
No. 2 for full implementation of judgment instead
of éomplying with the direction of this Honourable
Tribunal, but till date not comply with the
direqtion of this Honourable Tribunal. Copy of

application is annexed as Annexure “C”,

6.  That other point would be raised at the time of
arguments with kind permission of this

Honourable Tribunal.

It is therefore, humbly prayed that on“atccepta‘nce of
instant application respondents be kindly be directed forth with
comply with the direction Aof this Honourable Tribunal
contained in judgment dated 19/09/201.7 in it true letter and

© spirit

: Through
Dated: /2018

(HAMAYUN KHAN)
Advocate High Court, Abbottabad
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THE HONOURABLE SERVICE TRIBUNAL KHYBER P
. ~ PESHAWAR

' , | <5
Service Appeal No Zf,j g 2014

Muhammad Shakeel S/0 Muhammad Sablr R/0 Vitlage Dadar

Tehsﬂ apd District Mansehra ...... e, AR (Appellant)
»VER&US
1, Distn‘ct- Health Officer, Battagram |
| 2. Governmén-t_ of Khyber Pakhtunkhwa, through Secretary
| Health, Peshawar |
3. Director General Heaith Seryi‘ces, Khyber Pa'khtUnkhyva
Peshawar |
4. Secretary to Government, Khyber Pakh*&unkhwa, Finance
| Departrﬁent, Civil Secretariat, Peshawar
5. bDistrict Accounfs Ofﬁcer Battagram |

Dr. Shehzad Ali Khan , The Ex- DHO Battagram -

Dr. Aqeel Bangash The Ex-DHO, Battagram

Muhammad- Jamlt, © Assistant Director (Pefsonnel-}l),

Directorate Gehneral, Health Services, Peshawar |

.) Dr. Niaz Muhammad, SMO, Civil Hospital, Battal; Battagram

0. Dep{qty Commisswner Battagram...........;...(Respondents)




©19.09.2017

™ T RIS
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‘Counsel for the appellant “and Mr. Muhammad
Dr. Muhammad

Bilal, Deputy -stmct Attormey alongwn'h

Trshad, Dr. Ashfaque, Amjad Ali, Assistant and Yar Gul,

Senior Clerk for the responacnts present. Argmnents._

heéir&'and record p_erused. .

This appeal is also acccpted as per our detaﬂcd

in connected  service appcal
d "Afsar Muhammad Khan. Vs.
and others". Parties -are

judgment of - today
No.1329/2014, entitle

District Health Ofﬁcer Batagram

left to bear their own costs File be consigned to the record
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A
- CHA‘RGE::‘ARRMAE_'REPORT.
I M, Muhamr;:ad shakeel EPI techmuan took over chargem

of my- duty at BHU Sakargah today on 30»11—2017 vide DHO office
oder No 9245 50 dated 30- 11—2017 ' ~

~ Incharge
BiU Sakargah
'quy to:

i Chairman honorable serv:ce tnbunal camp co ;a Abbottabad
i, - District Account ofF cer Battagram . '
- il DHO Battagram. o
iv. Office file.

_ ln charge
BHU Sakargah
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Service Appeal No. 1329/2014 "

Date of Institution... 23.10.2014
Date of decision...  19.09.2017

Afsar Muhammad Khan S/0 Muhammad Khan

R\O Village Gidri Khair Abad, Tehsil & District Battagram e (Appellant)
Versus
1. District Health Officer, Battagram and 9 others ~ * ...  (Respondents)

MR. ABDUL AZIZ TANOLI,

~ Advocate T o ...  For api:ellant. o
MR. MUHAMMAD BILAL ' A _ e
Deputy District Attorney . ... - For respondents. -
MR. MUHAMMAD AMIN KHAN KUND], ...  MEMBER

JUDGMENT

[ 4

NIAZ MUHAMMAD KHAN, CHAIRMAN: - This judgment shall dispose

~ of the instant service appeal as well as service appeal_s No. 132520 14 Mﬁhaxmjmd :
‘Ayaz, No'..1327/2014 Mst. Mumtaz, No. 132‘8/,2014 Muhamrﬁad Shakcel and No.
1330/2014 Niaz Muhammad as in all the appeals common questions of law and

facts are involved.

'
i
]

2. Arguments of the learned counsel for the parties heard and 'recoré

i : :
2 x:s%, ' §. - All the five appellants were served with show-cause notice on 10.06:2014 under

the Khyber ?akhjcguﬂdw_va Government Servants (Efficiency & Disciplinary) VRuIe, 2011,
All the appellants submitted replies to the Show cause potice and thereafter the impugned

order dated 03.07.2014 was passed by the competent authority, imPosi;:L_g. méjor penalty '




\ I"CONCLUSION. S L W,&

i f‘f_f ‘j

; of temoval from service. Against this impugned order, the appellants filed departmental
i ~ appeals on 5.07.2014 which were not responded to and thereafier the présent appeals on

© . 93.10.2014,

" ARGUMENTS
4. The learned counsel for the appellant argued that no specific charge has been

leveled .in the show cause notice. That the charge is only in general terms regarding

violation of the rules/slandered criteria of the Government in the appointment. That in the

show cause notice the regular enquiry has not been dispensed with nor any enquiry was -

conducted. That no charge sheet and. statement of allegations were served on the
appellants as there was no enquiry at all. That it is not made known to the appeliantg that
under-which specific charge show cause notice has been served upon them. That only in

the reply of the respondents in»presént' appeals in ground-C, it has been mentioned that

the appellants were terminated on the ground of fake diploma. That even in the imﬁugned _

order no specific detail of proof of any charge has been mentioned. That in the light of
such casual approach of the authority, the penalties imposed on the appellants, cannot be

sustained.

5. On the other hand, the learned Députy District Attorney, argued that the then -

DHO Batagram (Dr. Aqeel Bangash) had made certain appointments in violation of law
and rules. That an enquiry was coﬁductéd{ .again:;tt that DHO and in that enqujry'certain
irr_egularjties were pm pointed byl' the enquiry qonimitfee. That those
iﬂegalities/inegularities were made _the basis of the show cause notices against the

app%nts. He further argued that there is no illegality in the disciplinary i)roceedings.

‘

charge/charges against the appellants. In absence of any specific charg‘e/charges .00
roceedings could be initiated agains‘tA the appellants. The authority has also not

mentioned that why a regular enquiry was not being conducted. So much so that no order

I%ILQ- very show cause notice is in general term giving no specific detail of the -

\ erbeim AR G R e e
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of dispensing with the regular cnqulry was made by the authonty much lcss the reasons

!
B ,;é

j;’ for dls.peLsmf‘ WIIL the enquiry. The appellants have appr_oachcd 'fr.he _ dcpamnental =
atithority against the impugned order and hcve cpproachcd this Tribunal well within time.
It is clear from the above facis and circumstances' that the whole proceedmgs are illegal
d canuot be sustained in thc eyes of law. If any spec1ﬁc charge like fake diploma was
leveled a against the appellants, then that should have been mennoncd in the shcw cause -
notice, at least Non _mentioning of this charge or any other’ charge has depnvcd the

eppellants from defending themselves in proper way,

7. Inview of the above, the appeals are accepted and the appellants are reinstated in |
service. However, the depaﬂment is at liberty to conduct fresh enquiry by following the ~
concemed law and rules and if thc department dec1des that ﬁ'esh proceedings should be
initiated then those should be completed within a period of 3 months from the date of )
receipt of this judgment. The issue of back benefits of the appellants shall be subgect to’

the final outcome of dcnovo prmcedmgs if eny. Parties are left to bear their own costs.

File be ccnsxoned to the record room

SCZ/ NVea g Ma%am%/lcw? kha/wt C%cw/%?@m

Coerrp) 2 ﬁééé%&’é&a*
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Iukybcr Pakhtunkh‘va '
Service Tribunal ~ i
CampCourt, Abbottabad | o s
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BEFORE THE HONORABLE XHYBER PAKHTUNKHWA SERVICE ’
: TRIBUNAL AT CAMP COURT ABBOTTABAD ' i

* EXECUTION PETITIONS NO. 174 TO 181 OF 2013
INSERVICE APPEAL NO. 1322 TO 1330 OF 2014

Afsar Mohammad and others.......... ... Appellant

Versus

Govt. of Khyber Pakhtunkhwa and others............... oo Respondents

Reépectfullv Sheweth: )
PARAWISE COMMENTS ON BEHALF OF RESPONDENTS 1 TO 3

Preliminary Objections:-

I. That the Appellants have got neither cause of action nor locus standi to file
the instant Petitions. '

2. That the Appellants have filed the instant Petitions just to pressurize the

respondents. :

That the instant Petitions are against the prevailing Law and Rules.

4. That the Petitions are not maintainable in the present form and aiso in the
present circumstances of the issue. ' '

5. That the Appellants have filed the instant Petitions with mala-fide intention

- hence liable to be dismissed. LT :
6. That the Appellants have not come to the Tribunal with clean hands.
7. That the Petitions are time barred.

8. That the Honorable Tribunal has no Jurisdiction to ‘adjudicate upon the

()

matter.
ON FACTS:
. Para No. 1 pertains to record, needs no comments.
2. Para No. 2 is correct upto the acceptance of appeal, rest of the para regarding

back- benefits is wrong, incorrect, and misleading. The Honorable Tribunal in
his Judgment about the issue of back benefits, directed the department to affix
this issue subject to the final outcome of De-novo Enquiry.

3. -Para No. 3 is wrong, incorrect and misleading, hence denied. The respondents
implemented the Judgment of this Honorable Court in letter and spirit. The
concluding para of the Judgment is reproduce as under:

“The Appeals are accepted and the Appeliants are
reinstated in service. However, the department is at
liberty to conduct fresh enquiry by following the |
concerned law and rules and if the department

- Pagelof2




decides that fresh proceedings should be initiated
then those should be completed within a period of
3 months from the date of receipt of this judgment.

The issue of back benefits of the Appellants shall
‘be subject to the fi inal outcome of denovo
proceedings, if any. Parties are left to bear their

own costs”. '

From the. above concluding para, it is crystal clear that the issue of back
benefits was subjected to the final outcome of De-novo Proceeding and after
de-novo Enquiry and in the recommendation of the said enquiry, the Appellants
were reinstated/posted/adjusted into services with immediate effect, which
reflects from the order dated 22/11/2017 already annexed as Annex-C in

- . Appeal of the Appellant.

4./ Para No. 4 is wrong & incorrect. Detailed reply has already been furnished in
the p1 eceding paras.
-5, Para No. 5 is misleading and concocted, hence denied. The. respondents

implemented the Judgment of this Honorable- Court in letter and spirit, detailed
reply has already been furnished in preceding para.
6. Para No. 6 is Legal, needs no comments.

PRAYER:

| R It is therefore humbly prayed that on- acceptance of the 1ep1y the instant

- PCtlthnS may very gr amously be dlSlTllSSGd with cost..

Secreta1y Health, Khyber Pakhtunkhwa .~ . - Director - eneral Health Services,
- Respondent No. 01 e S _ i - Khyber Pakhtunkhwa. |

Respondent No. 02

-

District Health Officer Battagram.
 Respondent No. 03 ‘

Page20f2




OFFICE @F THE DESTRICT HEALTH OFFICER

Battaoram (Khyber Pakhtunkhwa)
‘ Phone & Fax: # (0997) 310507

No. - . /Dated _

OFFICE ORDER

In the i:ght of the court’ Judgment vide Honorab!e Khyber?_{."’jf.--"-'

. Pakhtunkhwa Service Tribunal Camp. Court Abbott - Abad dec:suon dated»"-é“_"_':.

19/09/2017 the fresh enquiry committee has been conshtuted to enqmre thef
whole process of first appomtment of 03 offICIaIs name mentloned in- the

judgment -
1. Dr. Adil Nawaz Medical Officer RHC Thakot - " Member ‘
2. Dr.Muhamimad Saleem Coordinator NP ' Member
3. Mr. Amin ul Haq Drug inspector -~ o "~ Member

The. enqurry committee will examine the academic and professnonai documents of
" above noted officials and furnlsh the report along with their recommendat:on :

Wlth immediate effect, but not later than 13" N@Qﬁmbermﬂ to proceed: Turther -
inthe matter. R _ - / - ‘

DlStl’!Ct Health Ofﬁcer -
Battagram

- <\\‘v;\é~—.w_°t - C
No - : / R o Dated /- '/2017,
Copy forwarded tothe:- , o I _ |
- 1. Dlrector General Health Serwces KPK Peshawarfor mformatton ptease -
2. ‘Chalrman Honorable Service Tnbunal Camp Court Abbott Abad Bench for

, information please. i - : .
3. Dr.Adil Nawaz Incharge I\/ledical -Officer RHC Thakot for mformatxon

. 4. Dr Muhammad Saleem Coordinator NP Program for information L
5. i\/lr Amm ul Hag Drug Inspector DHO Office Battagram for mformation o

- Di lealth Officer, = .
Battagral?. B



‘he District Health Officer

Batiagram
Doted 20.11.2017

Subjuct:- DENOVO ENQUIRY REPORT

Reference yaur letler No 9146-49- Dated 16:1L2017 on the silieci. An liguiry
yaur good self on she following officer to conduct an the Inauity of the
Afsar Mutiammad Khan, Ayiz bubbmnral,
) 17 and sutynlt the factual

committee was constituted by
caurt case decided In favour of the appelfants tie
Muharmad Shakee!, Niaz Muhammad and Mgt: Mumtnz Begum BPt Tech BPS
position along with recommendation to Implément the cotst dogision in tater & spirlt,

Or, Muhammad Satewin BPS- 18 Coordinator LHW Pragram
Dr. ncht Hawar Medicol Officer §PS-17 rr:cizarge}{HC Thakot
tae, Amin ul Hag Provinoal Diug Inspecior BPS-17

SCOPE OF INQUIRY

implementation of the court decision Dated 19.09.2917
fe-tnstatemeont of the Paramedics staff mentioned in the court recision
Comments of the DGHS vide his lotter No, 6594-97 Ddted 12,10.2017 the {oltownng officials ara

hereby re-nstaied

wr. rdsar dviphmmad Khan
Ayaz Muhammard .
Muharnad Shakeel

wlaz Mubammad

Mst: Mumiaz Degum

CONCLUSION

1. The court dectde and clear the point thai at shat ime of appointment the appeliants are not &
government servant and they cannot come under the preview of misconduct
Yhe Honoratie court decide e are left with no ontion i to aceept Lhe present .uppe:ul st
anide ke unpuganed order 8373-76 and re-instate the aopallants in service by placing (he
rr:-suonded at liberty to proceed against the apgellants it accordance with lave and subject :a'
affording them opportunity of hearing, which process shafl be-conductu and concluded with a
period of 03 Months fram the dute of receipt of this Judgmant ‘
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