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SNO Date of order/| Order or other proceedings with signature of Judge or Magistrate and that
proceedings | of parties where necessary. ‘
A 2 3
101.06.2021 | Present.

Mr. Yasir Saleem, - " L For appellant
Advocate ‘ ' ‘
Muhammad Adeel Butf, : : ‘
Additional Advocate General : For respondents

~ This appeal is accepted of as per detailed judgment of tod'ayAplaced
on file in service appeal No. 1589/2019 titled “Awais Khan-vs- The
Registrar Peshawar High Court, Peshawar and two others.” Parties are-

left to bear their own costs. File be consigned to the record room.

Announced
01.06.2021

(Ahmad Sultan Tareen)
Chairman
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2é’._03.2021 Counsel for. thé appellant- and Addl. .AG for the
. “respondents present. o
| The Worthy Chairman is on leave, theréfor;a, 'éase is
adjoUrned to 01.06.2021 fdr hearing before the D.B.

N\, ——

(Atig-ur-Rehman Wazir
Member(E) -

B o i



21.1’0.2020 ' J.unior ‘to counsel for the appellant and Addl. AG
- alongwith - Abdul Mateen; Superintendent for the |
respondents present. o | '
The Bar is observing general strike today, therefore,
'th_é matter is adjourned to 26.11.2020 for hear‘mg:z 'b‘efore
the D.B. o |

(Mian Muhammad
Member

- 26.1 1.2020 ~ Counsel for the appellant and Addl. AG alongwith
' Kifayatullah, Bailiff for the respondents present. |
~ Learned AAG sates that some deficient rééord '

including ,minutes of DPC-is required to be made part of

the brief in order to reach just conclusion in the: matter.

He, therefore, requests for édjournmevnt. Adjourned to

(Mian Muhammad Chairman

T ~ Member(E)
- '15.02.2021 Counsel for the appellant and Addl. AG alongwith Abdul

. Mateen, Superintendent for the respondents present.
© On the last date, the respondents were required to 'produce
the deficient record, more particularly, the coby of mihutes of
DPC. The requisite record has not been brought before the
Tribunal. The respondents are required to do the‘needful
pdsitively on or before next date of hearing. -Adjourned to
26.03.2021 for hearing before the D.B. The restraint order
passed on 06.12.2019 shall remain operative till next date.

(Mian Muh ad)
Member(E)

.......




. - ‘ , 3
02.07.2020 Junior to counsel for the appellant and Addl: AG
~ alongwith Mr. Abdul Mateen, Supdt for respondents present.
- Written reply on behalf of respondents no. 2 and 3 submitted

which is placed on file.

Adjourned to 20.07.2020 for rejoinder and arguments
before D.B.

MEMBER

20.07.2020 . Counsel for appellant present.

Mr. Riaz Khan Paindakheil learned Assistant Advocate
General alongwith Abdul Mateen Superintendent for the

respondents present.

Learned counsel for appellant requests for
adjournment; granted. To come up for rejoinder, if any,

and arguments on [9:(987.2020 before D.B.

(Mian MuhamM (Rozina: Rehman)

Member (E) Member (J)

. : "./:)

g .

19.08.2020 Due to summer- vacations, the case is adjourned to

21.10.2020 for the same.

Reader
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11.03.2020

26.03.2020

18:06.2020

Sy

Junior.counsel for the appellant and Mr. Kabirullah
_Khattak, Additional AG alongwith Mr. Abdul Matteen, . .
Superintendent on behalf - of r'espondents, No. 2 & 3

present. Written reply on behalf of respondent No. 1 has

already been submitted while repre"sentat‘ive“ of
respondents No. 2 &3 séek_further time to furnish written
reply/comments. To come up for written reply/comments
on 26.03.2020 before S.B. , L
A7 /) —

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER SR

- Due to public holidays on account of Cov‘i:d'-19‘, the case

- is adjourned. To come up for the same on 18.06.2020 before - |

S.B. : -
| 3 /R%r

Appellant in persbn‘ and Addl: AG éldngwith Mr..
Abdul Mateen, Supdt for respondents present. Written reply
dn behalf of respondents No. 2 and 3 '_ ﬁot submitted. .
lRequeste.d for further time to submit the same. Last-

opportunity granted. To come up for written reply/comments




Service Appeal No. 1591/2019

';':‘:‘_A-i;ioz;.lZOZO | Appellaﬁt in person and Mr. Iftikhar Ahmad, Senior Clvérk"‘q'r‘\'.':‘”v
BRI behalf of respondent No. 1 present. Rep_re‘sentative of respondép.t'f:f:‘i.
-No. 1 submitted reply on behalf of respondent No.::;.-l.:’ll'he jsam't-;'f‘is_.;
placed on record. Neither written reply on behalf of respondents
No. 2 & 3 submitted nor their representatives are . pr’éSehf 3
therefore, notices be issued to them with the d|rect|on to dlrect} :
the representatives to attend the court and submlt wrltten reply on‘;; .

the -next date posmvely Case to come up for wrltten-"-'

reply/comments on behalf of respondents No. 2 & 3 on 25 02. 2020“ ':

(MUHAMM%AI%HAN KUNDI)

MEMBER

before D.B.

25.02.2020 Appellant with counsel present. Mr. Kabirullah Kha_t.t‘-ak'A-..'-_‘_"_]:'.f‘:""
SENE learned  Additional AG alongwith  Mr.  Abdul Mateéh_
o 1 : Superintendent for the respondent No . 2 & 3 present L

- Reply on behalf of respondent No. 1 already subm|tted
Representative of the respondent No. 2 & 3 seeks tlmeltoj_:";.’:‘
furnish written reply/comments. Last opportunity is grantéd._«” .
To come up for written reply/comments on 11032020
before S.B. | IR P

(Hussain Shah)
Member . = - oo
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. 19.12.2019 Junior to counsel for the appellant ‘and Addl. AG

alongmth Wajid Shah, Junior Clerk and Iftikhar Ahmad
Junior Clerk for the respondents present.

- Representatives of respondents se'ek further time Ep
furnish reply/comments. Adjourned to 02.01.2020 on which
date the requisite feply/éomments shall positively be
submitted. The restraint order passed on 06.12.2019 shail

remain operative till next date.

02.01.2020 - Appellant alongWith counsel and Mr. Iftikhar Ahmad, -

28.01.2020

Junior Clerk for respondent No. 1 alongwith Addl. AG.
for the respondents present. ‘

Yet again a request on behalf of respondents is
made for further time to submit reply/comments. It is. )
stated by representative that the respondents wiéH f,‘
to submit joint reply, therefore, the délay may: be

\% overé&d ' i ‘

Instant matter is adjourned to 28.01.2020 for -
submission of reply/comments by the respondents but -
as Jast chance. The restraint order. passed on
06.12.2019 shall remain operative till next date.

| Chairman -

Clerk to counsel for the appellant present. Written reply not

submitted. Muhammad Tasfeeq Assistant representative - of -

respondents present and requested for time to furnish written

reply/comments. Granted. To come up for written 1cply/c0mmcnts- h
on 11.02.2020 before S.B. :




Contd... order dated 06.12.2019 o ' . o
~in S.A No. 1595/2019 ' , . : tf}

the matter. In his view the appellant was condemned unheard and his .
valu-able service rights wére' blatantly jeopardized. Now the
respondent No. 3 has> advertised different posts including that of

appellant for filling up afresh through advertisement appearing in the

newspaper.

In view of the abbve srecord and arguments of Ieérned
counsel, instant appeal is admitted for regular hearing subject to all
just exception's. ’Thé'appellant is ‘directed to ,depbsit security ~and-
process fee within 10 days. ‘fhereafter, notices be issued to the
respondents. To come up for Written reply/comments on 19.12.2019

beforé S.B.

Alongwith the appeal an application for suspension of the

advertisement has been submitted. Notice of applicatioh be also given

Security & p-'-g. ca
T ihese e

Z bt,{;{e{ to the respondents for the date fixed. Till next date the respondents

> . - L
shall not finalize the process of recruitment undertaken in pursuance

© e .

i
to the advertisement wherein last date for submission of applications

is shown to be 30.11.2019. S \
' » \

Chairman
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06.12.2019

Counsel for the appellant present.

Léarned cbunsel referred to the‘ appointment order of
appellant made by respondent No. 2 on 01.03.2019 and contended
that his service was to be governed by the Khyber Pakhtunkhwa Civill
Servant§ Act, 1973 a‘nd Khyber Pakhtunkhwa Civil Servants
(Appoir__{tment, Promotion "and Transfer) Rules, 1989. The appellant
;ongequently took charé]e and started perfofm.i.qlg"hi-is{ duty When, on
04.05.2019, the: r?éé;j)éh%erit' No. 3 issued ‘another ‘o.fﬁce order
canceliing the appointment of appellant alongwith others. Ostensibly,
the appointment was cancelled on t'hé ‘grour‘\d» that the same was
made in violation of instructions issued by respondent No. 1. The
appellant preferred Writ Petition No. 2975-P/2019 before the
Honourable Peshawar High Court which was dismissed ovn_ 20.11.2019
but solely on the ground of jurisdiction. Consequently, the appeal in
hand was preferred on 22.11.2019. He also referred to order dated
14.05.2019 made by respondent No. 2 upon the departmental appeal
of appellant and contended that the appeal was rejected on no good

ground while the order was cursory.

‘Placing reliance on judgments reportéd as 2009-SCMR-663,
2006-SCMR-678, 2004-SCMR-303, PLD 2016 Peshawar 164 and 2014
PLC(C.S) 476, learned counsel argued that the appellant was never
providéd with any opportunity to defend his causé. fhat, no proper
procedure was followed before the passing of impugned order dated

01.03.2019. Similarly, no charge sheet or show cause notice was ever

served upon the appellant. Departmental enquiry was also not held in




29.11.2019

< 0O

. Form-A
FORM OF ORDER SHEET
Court of )
Case No.- .1591/2019 .
1 S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1- 27/11/2019 The appeal of Mr. Saeed Khan resubmltted tqday by Mr. Yasir
Saleem Advocate may be entered in the Institution Register and put up to
the Worthy Chairman for proper order please. A | :
. RE%WL’A |
1 5. -}g’) 1 ) 1/d) This case is entrusted to S. Bench for preliminary hearing to be .

put up there on Zﬁ,” ] 127 .

o

CHAIRMAN
Counsel for the appellant présent.

rder/judgment of Hon'ble Peshawar High Court passed in
Vrit Petition preferred by the appellant.

Adjourned to 06.12.2019 before S.B.

Chairman

Learned counsel request for time to provide -



- The appeal of [\/Ir. Saeed Khan Ex-Chowkidar District Court Nowshera recei‘ved foday i.e.on

22.11.2019 is incomplete on the following score which is returned to the counsel for the T

, appellant for completion and resubmission within 15 days.

1- Index of the appeal may be prepared according to the Khyber Pakhtunkhwa Servuce
Tribunal rules 1974. :
2- Annexures of the appeal may be attested.
3- Annexures of the appeal may be flagged.
© 4- Affidavit may be got attested by the Oath Commissioner. : :
 5- Annexure-K of the appeal is illegible which may be replaced by !eglble/better one..

6- Five more copies/sets of the appeal along with annexures i.e. complete in aIl respect '

may be also be submitted with the appeal.

REG]STRAIiM: :
SERVICE TRIBUNAL A
KHYBER PAKHTUNKHWA

PESHAWAR.

Mr. 5aﬁ P{stu === Adv. Pesh.

| 5/@’//

Lensb?ed %M persi’)

L a/g/ééb’”’\ /ﬁ/ "




BEFORE THE KHYBER PAKHTUNKHWA .

SERVICE TRIBUNAL, PESHAWAR

Appeal No.1S1 019

Saeed Khan S/O Dilawar Khan Ex- Chowkidar BPS-03 Kheshgi

Payan in the Court of the Senior Civil Judge

Nowshera.............o (Appellant)
VERSUS

Registrar Peshawar High Court Peshawar and others

&
Service Appeal with affidavit i
2 Application for condonation of delay , -
with affidavit o é~7
3 Application for suspension with
affidavit g~ 9
4 Copy of the advertisement A o
Copy of letter dated 08.11.2017 B T
> Copy of appointment order dated C ‘
01.03.2019 | 12~13
6 Copies of the arrival report, medical D,E,F,G Iy
certificate, Pay roll and service book -9
7 Copies of order dated 29.04.2019 and| H &1 20~2
04.05.2019 -
8. Copy of the writ petition No. 2975- J
P/2019 | 22~
9. | Copies of departmental appeals dated K, L :
11.05.2019 and Dismissal Order dated 30-3}
14.05.2019
10 | Copy of the advertisement M LY
11. | Vakalatnama 4

JAWAD UR REHMAN



BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Klvber Pakhtukhwe
Servige Tyibaval

| Bravy Na. i— f
Appeal NO-L%_’/ 2019 Daxgdﬁﬂzzz_dzg

Saced Khan S/O Dilawar Khan Ex- Chowkidar BPS-03 Kheshgi
Payan in the Court of the Senior Civil Judge

Nowshera.......................... e, (Appellant)
VERSUS

1. Registrar Peshawar High Court Peshawar
2. District and Sessions judge Nowshera.

3. Senior Civil Judge, Nowshera/ Chairman Departmental
Selection Committee

(Respondents)

Appeal  under Section 4 of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974, against
the Order dated 04.05.2019, whereby the
appointment order dated 01.03.2019 of the
appellant has been cancelled, against which his
departmental appeal dated 11.05.2019 has been
finally rejected vide order dated 14.05.2019.

Prayer in Appeal: -

On acceptance of this appeal the impugned

Fi\e dto-day  orders dated 04.05.2019 and 14.05.2019 may

’ kindly be set aside and the appellant may be re-

Rﬁ%ﬁa instated into service with all back benefits and
%2 \\‘ W wages of service.

Respectfully sheweth,

The Appellant humbly submit as under .

. %E I. That the Learned Senior Civil Judge Nowehera advertised various
| HE posts including the post of Chowkidar BPS-3 for appointment in the
?'/E?_, DAILY MASHRIQ in January 2019 and invited applications from
%%%) g the desirous candida‘;es. (Copy of the advertisement is attached as
5 3 Annexure A)
3 S
= % 2. That it is pertinent to mention here that Respondent No. 3 issued
2 certain instructions/ policy for filling vacancies of Class-IV
-




employees known as Bowl policy vide letter dated 08.11.2017.
(Copy of the letter dated 08.11.2017 is attached as Annexure B)

. That the Appellant having the required qualification at his credit,

duly applied for his post so advertised, thereafter he was called to
submit documents which he accordingly submitted.

. That in the initial phase, for the posts of Chowkidar, some more than

1000 candidates applied for the post. Under the bowl policy, 16
candidates were shortlisted. The appellant was also included in the
shortlisted candidates. It is pertinent to mention here that the method
of draw/ balloting was carried out in the presence of all candidates.

. That thereafter the Appellant, amongst other short listed candidates,

was called for interview in which he duly appeared and remained
successful. After the interview, again 6 candidates were short listed
wherein again his name also included. Those 6 eligible candidates
were again gone through the process of draw/ balloting for ensuring
transparency in the presence of all shortlisted candidates. In the final
round of balloting/ draw, fortunately again he was successful.

. That having, again, successful in the final draw, the Appellant was

duly recommended for appointment by the Departmental Selection
and Scrutiny Committee for appointment, accordingly he was
appointed against the post of Chowkidar BPS-3 vide order dated
01.03.2019. (Copy of the appointment order dated 01.03.2019 is
attached as Annexure C) '

. That the Appellant was also medically examined and when found fit

he duly submitted his arrival report and started performing his duties.
It is pertinent to mention here that pay roll of all the Appellant has
also been prepared for the purpose of pay and his service book was
also prepared. (Copies of the arrival report, medical certificate, Pay
Rolls and Service Books are attached as Annexure D, E, F & G)

. That ever since his appointment, the Appellant performed his duties

with zeal and devotion and there was not a single complaint with
regard to their performance.

. That while serving in the said capacity, the Learned Senior Civil

Judge Nowshera/ Respondent No. 3 on the directives of Respondent
No. 1 dated 29.04.2019, quite illegally cancelled the appointments of
the Appellant vide Office Order dated 04.05.2019. It is pertinent to




»

&

‘mention here that cancelation was made without serving upon the
Appellant any charge sheet or conducting any inquiry or personal
hearing (Copies of order dated 29.04.2019 and 04.05.2019 are
attached as Annexure H & 1)

10.That, feeling aggrieved, the appellant along-with other similarly
placed employees filed Writ Petition No. 2975-P/2019 before the
Honorable High Court Peshawar. (Copy of the writ petition No.
2975-P/2019 is attached a Annexure J)

11.That during the pendency of writ petition, the Appellant also filed his
departmental appeal to the Honorable District Judge Nowshera on
11.05.2019, however the same was dismissed vide order dated
14.05.2019, the order was never communicated to the Appellant,
however he got the copy of the same on 17.05.2019. (Copies of
departmental appeals dated 11.05.2019 and Dismissal Order dated
14.05.2019 are attached as Annexure K & L)

12.That it is pertinent to mention here that the Respondents have now
re-advertised all the posts of class-IV through the daily Pakistan.
(Copy of the advertisement is attached a Annexure M)

13.That the writ petition came up for hearing on 20.11.2019, however
the same was dismissed, after hearing arguments, by the Honorable
High Court for lack of jurisdiction. Hence the instant appeal.

14.That the impugned orders are illegal unlawful, without lawful
authority and against the law and facts hence liable to be set aside
inter alia on the following grounds.

GROUNDS OF SERVICE APPEAL:

A. That the Appellant has not been treated in accordance with law,
and his rights secured and guaranteed under the Law and
Constitution have been violated.

- B. That no proper procedure has been followed before the
cancelation of appointments, no charge sheet or show cause
notice has been served upon the Appellant nor any- inquiry has
been conducted or if so conducted he has never been associated
with the proceedings, thus the impugned order is liable to be set
aside on this score alone. ‘




C. That the Appellant has not been given opportunity of personal

hearing before the issuance of the impugned order hence he has
been condemned unheard.

. That no charge sheet or show cause notice has been served upon

the Appellant before the cancelation of his appointment, thus the
impugned order is passed in violation of the principles of natural
justice.

. That the Appellant duly applied for the post, appeared in

interview and remained successful, he duly took over charge of
his post and started performing duties, his pay roll was also
prepared and he got his salaries, thus the order of appointment
had been acted upon and valuable rights had been created in
favour of the Appellant. As principle of LOCUS PONATENTIE
strongly lied in their favor so the services could not be snatched
away illegally with one stroke of pen.

. That the Appellant was appointed by the competent authority

after observing all codal formalities, including bowl policy, no
illegality or irregularity has been committed in the process of
appointment.

. That Respondent No. 1 is not competent under the law to issue

order to Respondent No.3 to cancel appointment orders and
Respondent No. 3 should have applied his own judicious mind
before cancellation of appointment orders of the Appellant.

. That the impugned order is also violative of Provisions of

General Clauses Act as it is not speaking order and is liable to be
set-aside on this ground alone.

. That the Respondent No. 2 dismissed the departmental appeal of

the appellant without solid reasons and on no good grounds. The
appellate authority admitted that the appellant was appointed
upon the recommendations of duly constituted departmental
selection committee and nowhere alleged any illegality on the
part of the appellant but quite illegally justified the cancellation
order dated 04.05.2019 by saying that since the cancellation of

appointment was made upon the directions of the respondent

No.3 therefore he termed the order dated 04.05.2019 as legal and
thereby dismissed the departmental appeal of the appellant. The
said dismissal order of the respondent No. 2 by itself is illegal and




void ab-initio and legally no limitation would run against an
illegal order.

J. That if all there were any irregularity or illegality committed in
_the process of appointment, the same can neither be attributed to
-appellant nor can he be punished for the faults or lapses
committed by others.

K. That the Appellant has never committed any act or omission
which could be termed as misconduct, albeit his appointment has
been cancelled.

- L. That the Appellant has at his credit an unblemished and spotless
| service career of about 2 months, however without considering it,
his appointment has been cancelled. '

M. That the Appellant is young and energetic and wants to service
for his department albeit his appointment have been illegally
cancelled. '

N. That the Appellant is jobless.since withdrawal of his appointment
order.

15. That the Appellant seeks leave of this Honorable Court to take

additional grounds at the time of arguments.

Through

YASIR' SALEEM
Advoéate, Peshawar

&
_j‘ewo@;/?’@*ﬁ

JAWAD UR REHMAN
Advocate Peshawar

AFFIDAVIT

It is solemnly affirm and declare on oath that the
contents of the above appeal is true and correct
to the best of my knowledge and belief and that




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR .

Appeal No. /2019

Saeed Khan S/O Dilawar Khan Ex- Chowkidar BPS-03 Kheshgi Payan

in the Court of the Senior Civil Judge Nowshera

...................................................................... (APPELLANT)
VERSUS :

Registrar Peshawar High Court Peshawar and others
......................................................................................... (RESPONDENTS)

APPLICATION FOR CONDONATION OF DELAY,
IF ANY IN FILING THE TITLED APPEAL

Respectfully submitted.

1. That the appellant has today filed the accompanied appeal before this
honorable tribunal in which no date of hearing is fixed so far.

2. That the applicant prays for condonation of delay if any in filing the
instant appeal inter alia on the following grounds:-

GROUNDS OF APPLICATION

A. That the appellant has been diligently pursuing his remedy. Against an
~ illegal order of cancelation of his appointment order, which is corum-
non-judice, the applicant in good faith and with hope filed writ
petition before the honorable court however the same was dismissed
for lack of jurisdiction.

B. That the delay if any in filing the instant appeal was neither willful
nor intentional.

C. That the faith of his departmental appeal was never communicated to
the appellant by the respondent, the appellant himself managed to get
the copy of dismissal order dated 14.05.2019 on 17.05.2019.

D. That the original order dated 04.05.2019 is patently illegal issued
under the influence of Respondent No. lcoram-non-judice and the
appellate order is also a void order and as per judgments of superior
courts no limitation runs against a void order.




2

E. That the applicant has a very good case of merits and valuable rights
of the appellant are involved in the instant case, hence the delay if any
in filing the instant case deserves to be condoned.

F. That writ petition was dismissed on 20.011.2019 and service .appeal
was prepared on the following day and on the next day i.e, 22.11.2019
the appeal has been filed.

G. That it has been the consistent view of the Superior Courts that causes
should be decided on merit rather then technicalities including
limitation. The same is reported in 2014 PLC (CS) 1014, 2003 PLC

(CS) 769. ‘

It is therefore humbly prayed that on acceptance of this application
the delay if any in filing the instant appeal may please e condoned.

Tﬁrough

YASIR SALEEM
Advoéate,_ Peshawar

- JAWAD UR REHMAN
Advocate Peshawar

-

AFFIDAVIT

It is do hereby solemnly affirm and declare on oath that the contents of the
above implementation petition are true and correct to the best of my
knowledge and belief and that nothing has beenpkept back or concealed
from this Honourable Tribunal :




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Appeal No. /2019

Saeed Khan S/O Dilawar Khan Ex- Chowkidar BPS-03 Kheshgi Payan
in the Court of the Senior Civil Judge Nowshera

..........

........................................................... (APPELLANT)

VERSUS

Registrar Peshawar High Court Peshawar and others.

..........

....................................................... (RESPONDENTS)

APPLICATION FOR SUSPENSION OF THE OPERATION OF

THE ADVERTISEMENT IN DAILY PAKISTAN WHEREBY

THE POSTS HAVE BEEN RE-ADVERISED TILL THE FINAL

DISPOSAL OF THE INSTANT PETITION.

Respectfully sheweth,

The applicant humbly submits as under

1.

That the captioned service appeal is being filed today before this
Honorable Tribunal in which date is yet to be fixed.

That all the three ingredients for the grant of status quo strongly
lies in favor of the applicant.

. That the contents of the service appeal may kindly be treated as

integral part of the instant application.

. That the Respondents have re-advertised all the posts of Class-IV

including the post of chowkidar for initial recruitment wherein
last date for submission of application forms is 30.11.2019.

. That the applicant has a very strong case of merits-and if the post

is filled the very purpose of the instant appeal would become
infructuous.

1t is therefore prayed that on the acceptance of this application
the operation of the advertisement may kindly be suspended till
the final disposal of the instant appeal.




el

ppii\cant '

YASiRgLEEM

Advocéte{Peshawar

& ) .
o R
JAWAD UR REHMAN
Advocate Peshawar

Through

AFFIDAVIT

It is do hereby solemnly affirm and declare on oath that the contents of the
above implementation petition are true and correct to the best of my
knowledge and belief and that nothing has been kept back or concealed

from this Honourable Tribunal
A .
S
_ . Deponent »
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The ’ ' M; tomdmunt::;lll;ns shotld be
addressed to the Reglstrar Peshawsr | -
PDSHAWAR HIGH COURT ‘High Court, Pﬁh:wnrandnouoan; .
. Peshawar official by name.: ;
. Exch: 9210149-58 - o
B om . o210138 )
Fag:____9210170 ‘
veww, peshawarhighcourt gov.pk |
info@peshawarhighcourt gov.pk’
) phepsh@gmall.com ’
L
18503 -1 . =111 3
8 3 ‘{ ?IAdmn - . . Datod Peshawar the 8 :;/
- Allthe, Dlstﬂct&SessIons JudgaleﬂlaQazis .o ,
Ih Khyber Pakhtunkhwa . .
¢ .
Yosubr. APPOINTMENT OF CLASS-IV ‘ .-
‘Dear Sir{Madam, : ‘

in order lo ensure Lr"ansparency. fa1mess and with a view to res\oﬂng people s tmst

and conﬁdence In the Judidary, the !’oi!owmg process of appomtmenl agalnst Class IV vacancv(sl
shout d be (oHowed - :

Step #] S - D > :
"1 Publlcity of vacancy(s) - . ' . Adtested.
i, Preparalion of long flst, followed by ggj_a_l scrutiny, ‘ :
ii.  Proparalion of shonlsst (ot candidales meehng requ;srle standa:ds)

i, . Inlerview conducted by a panel which should include Individual (s) ol requlsale skills.
ii.  Preparation of iist of eligible candldales (each eliglble can be appointed)

" Final [ Step : o S

'. \l * Draw/alioling In lhe prese nce of all ehgnblc candtdates

!ssuance of. appomlment letters (who wins the draw} . S B

The purpose of conductlng baliollng at this, slage ls to mlnIrnlze dlsuelion and |

- ensure fanmess to afl ehglble candldates You are requesled to follow the above procedure In letter and _' R '

spidi n fulurc ] o , :
. Thls is Issued wuh the appmvai of Hon'ble the Ghlef. Justice. .~ - ¢

i,

Slncerely yours

Sall

S

2 The PSO o Hon ble the Chief Justioa for pladng the same berore HCJ for Information, L

)

"PAS
' .'Endsf No. &.dafe of even L I T ; M
- " Copy forwarded to: R T : ' .
.. .1 Tho Disblct & Sesslons Judge Mansehm with spearc re{arence to hIS letter # 7390/D&SJ datod, ’ L :
- 07.11.2017. ‘ ‘ : o

v -

w.pesﬁawérﬁli;hwuttﬁovpk ' lnlo@poshawzmlg\courtgw.pk (Myhﬁmmaaﬂoiahm KE Aa E )
~ ¥
ry ﬂ (4
csted '
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1 Ann)sC
OFFICE OF THE SENIOR CIVTL JUDGE (ADMN), ™
: NOWSHERA ‘

ORDER : ., D.itcd 01.03:2019

+ . . l
7 . ! . .
On the recommendations of the I)qw;n'lmcnlullSclccliun ('m'm,nillcc‘ the
! ‘
g . . N . ! . R
P Competent Authority is pleased to order the appoxntmlem on femporary basis of
- the fol!owmg candidates as Chowkidars in BPS-03 wnh clfeet from HITORY)
assumption of charge of the post, subject to muhmi II!an\ verilfeation nt their
-
antecedents and character verification from the concer ngd Police Station:~
S NAMLE OF o -E Address T
L | cANDIDATE e : ]
\/ 1| Mr. Saced Khan - | Dilawar Khah . Khwcslfgi Payan. District
. ' B L Nowsherit L i
2 . | Mr. Fathad Ali | Said Rehman Shah | Qazi {Abad. * Kabul — River,
- : Nowshern Kulan, Distric
. Nowshera  #
’

[ ' ‘ " Their appointment to the service shall be subjgi?ct to the following terms L
| ’ :
i They will be 1,ovumd by the NWEP. Civil Suvanls Act. 1973 and NWEP

and conditions: -

(Jovunlm.nl Servant (appoiniment, l’lunmlmn & fransier) Rules, 1989, - E B
i, - They will be, dlin\\'ul the mm‘lmum pay nl BPS-03 plas ulher .IHU\\'H]LL\
as admlsmbl«. under the rules. Those who are already i m Govl. Service "mcl whose
y is more than the minimum of BPS- 03 will be allowed to draw pay which 1he\
were drawing belore their appomtmcnl. subjeet to perlmssmn by the C.mypciem ' S
- ‘ Aulhonly [‘hcu pay shall be’ fixed at proper staf_e in BPS-03.
i fil. They shall be governed by such rules and instruction relating to luav
; S AL and medical allowance as may be prescribed (rom time to time.
: iv.-  They shall be on probation initially for a period of ane year extendable up
1o two years. . s e ,
v. - They will be cligible for continuance and eventual confirmation in the post
on satisfactory completion of their probalionary period, subject to availability of

. : ' pumdmnl posts and the completion of ]JlLbCIlde training. if any.

vi. ;' Their service shall be liable to be dispensed with at any lime without .

notice and without xlbbanInE any reason before (he L\puv oi the period ol their




.'pnobatlon/cmendcd period of pnob'luon if, theirWork or conducl during this

per iod is not found satisfactory. In the event of termination hom service, fourteen

days notice or in Jicu thereof fourteen days pay will be.paid by the Govunmt,nl '

_ln case of resignation. they will give one month nolice to the (ompuuu

Aulhor1ly or in licu thercof one month pay shall bc,fOIft.llL,d to the Government.
The resignation shall, however, be “subject to the aceeplances by the Compgtent
Authorily.

vii. They wnll be governed by the NWFP Govemment Servants (Etﬁmency
and Disciplilrlc) Rules. 2011 and the NWFP, Government Servarits Conduct Rules.
1987 and all‘ty other instructions which may issucd by the Cothpetent Authority
from time 1o time, : : . p

i, l
1 the above terms 'md conditions of appomlmcnl arc aCCcplnblc to them,

they shuuld report lur duly m he unduslblild nmm.dmlx.]y T oller of
.tppmmmuu shall be decmed w0 lmw. been n..muilul il any um lalls 1o lcpml o
duty to the Qnder&gned within oné month from the date ol 1ssue'of this ordm

dq. “hey shadl join duty ul their own ex penses.

fl/;p( o Anthority
oW hera

‘

CNo. 8- 4R -2 Dated Nowshera the ][0 2019

o

Copy forwarded for in'forination and necessary action to the: -
District & Sessions Judge, Nowshera.

District Accoum Officer, Nowshera.

Senior Civil Judge (Judicial), Nowshera.

Clerk of Court, Senior Civil Judge (Admn), No Y
Officials concerned by name.

Appointing
© Nowshera.
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’2"\ ‘ . The Senior Civil Judge, Admn :
. Nowshera. . ﬁh r\ﬁ)( D
. Subject,” - _ CHARGE ASSUMPTION. REPORT I

Respected Sir;’ »

' . . . . . - el

- In compliance with your esteem orders beériﬁg' No-88-92-1/2 dated: 05.03.19 1, Mr:

Saeed Khan Assume the charge of the post of Chowkidar of this establishment today on 05.3.2019 fore noon.
Report submitted in your good self please.
S g . - (Saeed‘Khan) o
(&’a.\yemd\fxab v
o’
|
i »
-J
- .F
,



1A
D H Q. Hospltal Nows'

Medical Certlﬁcate

o TR 7
 Name of Official oo S, m%a{laﬂp@'l/\ oo i
| S0 0 TACE wrrerre . N SS— e, i,
"ilFathersName ....,....:B;L@&j@y Mcxm...:; .............. ....... . .....
Residence - K R UIC TNE =N =Ry SO i,
- 19/5 &wwgm.,.;:. S— S ——
..le Of Birth w-oveesierereen N R A O Cf oy Ko
_Exoct height by measurément ............... S‘ ..... 3‘ ..................... S —— S— etvmreeesereseeeon
. ‘Pgréo'nglmsrkaridehﬁﬁcaﬁo;l ............. e ............ S
| '-s_iéinatm o;'dmda] S D oA IS gL et
Signature of head of Officer ... , , R
- - ' Headofdféce ’ -
U e hereby cemfy that I have examined Mr . SM ba@u ........... | acaﬁdidgtefar

B 4,

..........................................

4

. Hls age accordlng lo his own stau:mgnt e year o

2.7@ year,

3

! I

i

; .
/ edica! S“W

T |

wsherd.

I

| Medical Superintendent,
DHQ Hospital Nqwshera

| .3’7//7

! v
B :
]
2 , !
’ %
' : i&?’@ 7 ‘
o Ga % .
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: Deductions - Income Tax

co

o Gross Pay (Rsi):

: Leaves:

onnel Number 00904786
Drte of Bl."[h 09, 04 1998

i EmploymentCalegory Active Permanent

Designation: CHOWKIDAR
DDO Code: NR40i3-5. CIVIL JUDGE NSR .
Payroll Section: 00 GPF Section: 00}

GPF A/C No: Interest Applied: Yes
Vendor Number: -

Pay and Allgwances:

Pay scale: BPS For - 2017

¢

|

Government of Khyber Pakl;tunkhwa
District Accounts Office Novishcra
Monthly Salary S:amment (AHu-ZOlQ)

P Bersonal Information of Iy MUHAMMAD SAEED d/wis of DILA WAR KHAN
flf CNIC: 1720110553479
Entry into Govt. Service: 0l. 03 2019

féooosézo-oovsaNMENT OF KHYBER PAKH

Cash Center:

: Pay Scale Type Clvrl

Ahht‘f_x':.F

Length of Servige: 00 Years (2 Months 001 Days

GPT Balance:- 770.00

2247 | Adhoc Relief All 2018 10%

Deductions - General

‘ 961.00 '_.

[

Wage tvpe Amount
3003 |GPF Subscription - Rs 770 -770.00
3534 |R. Beri & Death Comp Fresh

Deductions - Loans ang Advances

-300.00

3501 chncvoJr:n[ Fund

Wage t

Amount
-300.00 -

’

Description

Payable ' 000 _».Recovered ed till Apl‘l] ZQIQ

22 ,391.00

Plyce Name: MUHAMMAD SAEED
Accpunt Numbe' -
Bank Dcuuh

a v

:Opening Balance: Availed:

Deductmns: (Rs.):

0@'

370,00

-1

|
v
'
|

[
Principal amount

. Earncd:

‘Exempled: 0.00

Deduttion f

Batance '

‘Retoverable: ~ 0.00

v .
Net Pay: (Rs.); - 21,021.00

Balante:;

Permanent Address:. . - ’
City: NOWS HERA
Temp. Addrcss

C:ry " Email;

Domicile: NW - Khyber P§1kh|unkhwa

< (140122726, 04,2015‘9/08:46:02 1 2) All amoustts are in Pak Rupees 3) Errors & omissions excepred

P

Housing Status: No Official

»

BPS: 03 Pay Stage: 0
[ Amount Wa e type Amoont
0001 | Basic Pa ) 9,610.00 1000 | House Rent Allowance 1.413.00
Coavey Ailowance 2005 1,785.00 1300 | Medical Allowance 1.500.00
Diess/ Uniform Allowance 150,00 1567 | Washing Allowance 150,00
Judicia! Allowance 2,800.00 874 | Uility Allowance2007 2.100.00
2i1 | Adhoc Relief Al 2016 10% 961.00 2224 Adhog Relief All 2017 10%
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v l Nane: : ‘\B Q\(—'@C{ vz_\g\m :
. Ruce; H&%"\O\V\
A I{csidcucu:k .
Father's name ang ‘rcsid‘cu'u_-: D\\O\w < k\/\ﬁ\/\ . ' -
Date.of birth by Christian era as Oq . [1 . ' Q‘ q 8
T~ . wearly as can be aseertained: - 4

T

-
Exact height by meusy rement:
Datte

_

: SO e el dentition i, . . -
Personit marks for Wentification: S i
i _ .

. Lelt hand thumb ung Fiuge

rimpression
U ai'(Nou-Cuzcucd) officer;

——  Little Finger:

T

. I

BN _. . . l

Ring Finger: B - cL ;

‘ i
s g

. . . - Tl ,

N : |

. ~ ~ ~ . Jd

v e Middte bmgcr:_ Fore Finger: - .
Thumb: |

- Signature of Governg

utSeryvang: -

Signature angd designation of (he
- Head of the office,

orother Attesting
Officer,
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meerm b it

ot 7 :\11 communicitions :lmuld be
Fhe \(i(ll‘c\'wd to the Registrar Peslanvar
. 4 '}) !4 bﬁLALWAs,[{ illb]i (:‘ () Uﬂt’l‘ High Cowrt; Peshawuranil wil 1o iy
| T ’ ) officinl by name,
o PL’b/L(LlUCLI ST Exch:  9910149-58
- o DR ' @ Ofl: 9210135
R Fax: 9210170
’ ©www.peshawarhighcourt.gov.pk
-_.,;'mlu@pushuwarhighcourt.'gw.pk_
. . " phepsh@gmail:com
a7 . ) ' L. T = .
No.___| . /Admn: . Dated Peshawarthe: 29 -4 2019 -
To: Do )
Syed Murad Ali Shah, .
Senior Civil Judge (Admm)
Nowshera ,
- . ’ . . .
Subject: .‘RECRUITMENT OF NATB QASID, CHOWKIDAR AND

SWEEPER THROUGH DSC ON 28.02. 2019

On:a comolaint discrete inq.uir)‘/\.;i‘/asﬂconductéd, wherein iAt wao found
that the subj'ecAt vacancies have béen filled in viotation: of inst.ru-ctions issuedlby'
this Court wde IetLer No. 18403-429/Admin dated 08. 11 2017 for observmg bow
pohcy in filling vacancies of Claes v cmpioyees

The competent authority has dn ected that the sub]ect appomtmentJ_
Abe cancel!ed and fresh recruitment be made on,the’. subject posts strictly in

| ,/.

accordance wuth bowi pollcy already conveyed




' " A1)

7 Officeof ""h@(“‘c,L —
THE SENIOR CIVIL JUDGE (ADMN) NOWSHER A

Web WWWY, districtcourtsnowshera.gov. izl
‘Email: dsjnowshera@yahoo. (’-"'?

o " Ph: +9'79’>392201£
. . 4 Fax: +929 739””0'7 o
No.;zéj - Z“Q_—_/ZJ; SCJ (Admn); Nowshera - Dated at Nowshera tllcgﬁ/ggml 2 }

4

OFFIC jO ORDFR

In compliance of the order dated Peshawal the 29, 04"0l9
bearing No0.9126/Admn, the worthy Registrar ol Peshawar High
. ‘ © Court, Peshawar has cancelled the appointments of Naib Qasid,

", '+ Chowkidar and Sweeper, conducted through DSC on 28.02.2019. |

Therefore, the appointments. of the folldWing persons: k&ét‘ed:'
28.02.2019, stands cancelled. '

Mr. Shakeel S/o Muhammad Igbal (Naib Qasid)

Mr. Saja Ullah S/o Klfayat Ullah (Naib Qasid)

Mr. Taj Ali S/o Karim Khan (Naib Qasid)

Mr. Asad Ali S/o Qaiser Khan (Naib Qasid)

Mr. Awais Khan S/o Saff ur Rehman (Naib Qasid)
Mr. Saced Khan S/o Dilawar Khan (Chowkidar)
Mr. Farhad Ali S/o Said Rehmat Shah (Chowkidar) -
Mr. Syed Imran Shah S/o Syed Subkhan Shah (Sweepetr)

0N O W B W

The above mentioned persons are relived from-their services
. '-J . ‘- N

with immediate effect.

Syed Whiirad Ali Shah,
’ Semox Civil Judge (Admn),
Nowsheta

No. — SCJ/ Admn , ’

COpy forwarded for information and further necessary actlon to the =

. 1. Worthy Registrar, Peshawar High Court, Peshawar with . ,
reference to letter No. 9126/Admn dated 29.04.2019:
Hon’ble District & Sessions Judge, Nowshera. .

District Account Office, Nowshera. '

Clerk of Court (COC), Nowshera.

Official Concerned by name.

Office Copy.

N AW

FI
’

SLHIOI ‘Civil Judoe (Admn)
NOWShC]Zl




£ . - Avnex<T

IN THE PESHAWAR HIGH COURT PESHAWAR

W. P No. /2019

1. Farhad ali, Ex- Chowkidar in the Court of the Semor Civil Judge |

Nowshera
2. Saeed Khan Ex—chowkldar in the Court of the Senior Civil Judge
Nowshera _
3. Shakeel, Ex-Naib Qasid .in the Coun of the Senior Civil Judge
- Nowshera
4. Saja ullah Khan Ex-Naib QaSld in 1 the Court of the Semor Civil
Judge Nowshera
5. Taj Ali Khan Ex-Naib Qasid in the COUI't of the Semor Civil Judge
Nowshera
6. Asad Khan Ex-Naib Qasnd in the Court the Senior C1v11 Judge
- Nowshera"
- 7. Awais Khan Ex-Naib Qasid in the Court of the Senior Civil Judge
. Nowshera '
8. Syed Imran Shah Ex-sweeper in the Court of the Semor Civil
Judge Nowshera

(Petltloners)

VERSUS

1. Registrar Peshawar High Court Peshawar :
2. Senior Civil Judge,. Nowshera/ Chalrrnan Departmental
Selection Committee

(Respondents)

WRIT PETITION UNDER ARTICLE 199 OF
THE CONSTITUTION OF THE ISLAMIC
REPUBLIC OF PAKISTAN 1973

PRAYER IN WRIT PETITION

On acceptance of this writ Petition an ap_propriate order .
may please be issued, :

1. Declaring the petitioners to have been validly appointed
after adopting the due process and in accordance with
law vide three separate notifications dated 01 03 2019
agalnst their respectlve posts,

2. Declarmg the order dated 29.04.2019 lssued by the
Respondent No. 1 and the subsequent Office Order



~4

‘issued by the Respondent No. 2 dated 04.05.2019
whereby the appointment notifications of the
petitioners have been cancelled and thereby
terminating their serv1ces as illegal, in violation of law
and ineffective upon the rights of the petitioners, both
the Orders may kindly be set-aside and the Petitioners '
may kindly be reinstated in service wnth all back and
consequential benefits, - :

Any other relief which this honorable court may deem’
"and just in the circumstances of the case may also be
allowed.

Respectfully sheweth,

The petitioners humbly submit as under

1. That the Learned Senior Civil Judge Nowehera édvcrtiséd various-

posts including 2 posts of Chowkidar BPS-3, 5 posts of Naib Qasid
BPS-3 and 1post of Sweeper BPS-1 for appointment on temporary
basis in the DAILY MASHRIQ in January 2019 and -invited
applications from the desirous candidates. (C’op}} of the
advertisement is attached as Annexure A) -

. That the Petitioners having the required quahﬁcat1on at their credlt

duly apphed for their respectlve posts so advertised, thereafter they - -
were called to submit their documents which they accordmgly ,
submitted. '

. That in the initial phase, for the posts of Chowkldar some more than

1000 candidates applied for the post. Under. the bowl policy, 16
candidates were shortlisted. The Petitioners No. 1 and 2 ‘were
included in the shortlisted candidates. It is pertinent to mention here
that the method of draw/ balleting was carried out in the presence of -
all candidates. '

4. That thereafter Petitioners No. 1 and 2, amongst ‘other short listed

candidates, were called for-interview which they duly appeared and
remained successful. After the interview, again 6 candidates were
short listed wherein they were also.included. Those 6 - eligible
candidates were again gone through the process of draw/ balloting
for ensuring transparency. in the presence of all shorthsted
candidates. In the final round of battoting/ draw they agam were -
successful. - ‘




. That for appointment to the post‘o'f Naib Qasid, some more than .

2000 candidates applied for the post. Under ‘the "bowl policy, 40
candidates were shortlisted. Petitioners No. 3 to 7 were included in
the shortlisted candidates. It is pertlnent to mention here that the
method of draw/ Paloting was carried out in the’ presence of all
candidates for ensuring transparency.

. That thereafter they, amongstfother short listed candidates, were

called - for interview which they duly appeared and remained
successful. After the inter{/iew,'again 15 candidates were short listed
wherein Petitioner No. 3 to 7 were also included. Those 15 eligible
candidates were again gone through the process of draw/ balloting
for the purpose of transparency in the presence of all shorthsted
candidates and in the final draw they remamed successful.

. That for appointment to 1 post of Sweeper, some more than 800 -

candidates applied for the post. Under the bowl policy, candidates |
were shortlisted. Petitioners No. 8 was included in the shortlisted = -
candidates. It is pertinent to mention here that the method of draw/
balloting was carried out in the presence of all candidates.

. That thereafter he, amongst other shert- listed candidates, were called |

for interview which they duly appeared. and remained successful.
After the interview, again  candidates were short listed wherein

~ Petitioner No.8 was also included. Those eligible candidates were

again gone through the process of draw/ balloting for the purpose of
appointment in the presence of all shorthsted candidates and in the
final draw he remained successful. -

. That having, again, successful in the final draw, the Petitioners were

duly fecommended for appointment by:the Departmental Selection

. and Scrutiny Committee for 'appointment, accordingly _they‘ were

appointed against their respective posts vide three separate orders
dated 01.03.2019. (Copies of the three separate orders dated

. 01.03.2019 are attached as Annexure B, C & D)

10. That the Petitioners were also medically exammed and when found o

fit they duly submitted their arrival report and started performing

their duties. It is pertinent to mention here that pay roll of all the -

Petitioners have also been prepared for the purpose of pay and their,
service books were also prepared. (Copies of the arrival report,




medical ceﬂiﬁcates, Pay rolls and service books are. attached as
Annexure E, F, G & H) '

11.That ever since their appointment, all the Petitioners performed their
duties with zeal and devotion and there was not a single complamt
with regard to their performance.

12.That while serving in the said capacity,* the Learned Senior Civil
judge Nowshera/ Respondent No. 2 on the directives. of Respondent.
No. 1 through order dated 29.04.2019, quite 1llegally cancelled the
appointments of the Petitioners vide single Office Order’ dated
04.05.2019. It is pertinent to mention here that cancelation was made
without serving upon the Petitioners any charge sheet or conducting’
‘any inquiry or personal hearing (Copies of order dated 29.04.2019
and 04.05.2019 are attached as Annexure 1& .I) '

13.That the Petitioner also filed their respective appeals to the
Honorable' District Judge Nowshera vide their appea.lsl dated
11.05.2019, however the same is not.responded, although the
Petitioners were verbally told that since the order was issued on the
directives of Respondent No.l therefore he cannot even entertain

their appeals. (Copies of departmental appeals dated 11.05.2019 are
attached as Annexure K)

14.That now the Petitioners have got no other efficacious and adequate
remedy available in law are constrained to approach this Honorable
Court for the issuance of an approprlate writ inter alia on the
following grounds.

GROUNDS OF PETITION:

A. That the Petitioners have not been treated in accordance with law, .
and their rights secured and guaranteed under the Law and . .
Constitution have been violated.

B. That no proper procedure has -been followed before the =
cancelation of appointments,: no charge sheet or show .cause
notice has been served upon the Petitioners nor any inquiry has
been conducted or if so conducted they have never been -
associated with the proceedings, thus the impugned order is hable '
to be set aside on th1s score alone

é %C‘d
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C. That the Petitioners have not been given opportunity of personal
hearing before the issuance of the imipugned order hence they
have been condemned unheard. -

. That no charge sheet or show cause notice has been served upon

them before the cancelation- of their appointments, thus: the
impugned order is passed in violation of the principles of natural
justice. ' -

. That the Petitioners duly applied for the. post, . appeared in |

interview and remained successful, they duly took over charge of
their respective posts and started performing duties, their pay roll’
was also prepared and they got their salaries, thus the order of
appointment had been acted upon and valuable rights had-been
created in favour of the Petiti_dners.. As principle of LOCUS
PONATENTIE strongly lied in their favor so the services could
not be snatched away illegally with one stroke of pen.

. That the Petitioners were appoiﬂted by the competent authority

after observing all codal formalities, including bowl policy, no
illegality or irregularity has beén committed in the process of
appointment. ' '

. That ReAspondent No. 1 is not competent under the law to issue |

order to Respondent No.2 to cancel appointment orders and -
Respondent No. 2 should have applied his own judicious mind
before cancellation of appointment orders of the Petitioners.

. That the .impugned order is also violative of Provisions of .

General Clauses Act as it is not speaking order and is liable to be.
set-aside on this ground alone. - : S :

. That if all thére were any irregularity or illegality committed in

the process of appointinent, the same can neither be attributed to
the Petitioners nor can they be ‘punished for the faults: or lapses
committed by others. o ' '

. That they have never committed any act or omission which could

be termed as misconduct, albeit their appointments have been
cancelled. - o




K. That they have at th_eir credit an unblemished and spotless service

- career of about 2 months, however without considering it, their
service career my appointment has been cancelled. '

L. That the petitioners are young and energetic and wants to service | o
for their department albeit their appointment have been illegally -
cancelled. S o '

M. That they are jobless since withdrawal of their appointment order. -

15. That the Petitioner seeks leave of this Honorable Court ‘to take

additional grounds at the time of arguments.
It is thereforé prayed that o'_h acceptance of this Writ
Petition an appropriate Writ as prayed for may please

be issued in favour of the Petitioners and against the
"Respondents. o '

INTERIM RELIEF:

By way of interim relief, the Respondents may kindly be
restrained to fill the posts of Class IV till the final disposal -
of the petition. - '

Petitioner

Through

. YASIRSMEEM =
. Advocate High Court
¢ Peshawar

List of Books:

1. Constitution of Islamic republic of Pakistan,1973.

Certificate:

Certified that no writ petition on the same subject and between |
the same parties has been filed previously or concurrently.

Petitione




IN THE PESHAWAR HIGH COURT, PESHAWAR
W.P No. /2018

Syed Farhad S/o Rehmat Shah R/o :Kabél Road, Nowéhera. Ex

| Chowkidar, in the office of senior civil judge, Nowshera

eeieereieiee i Petitioner
VERSUS
1. Registrar Peshawar High court, Peshawar .
2. Senior Civil Judge, Nowshera ﬂ :
’ U RTR [T Respondents

_ 'AFFIDAVIT |
I, Syed Farhad S/o Rehmat Shah R/o Kabal Road Nowshera Ex |

Chowkidar, in the office of senior cwll Judge Nowshera, do hereby |
solemnly affirm and declare on oath that the contents of |
the Writ Petition are true and correct to the best of my

knowledge and behef and nothlng has been concealed from _ 

~ this Hon’ble Court. " /%

DEPONEN T

| : - CNIC: 1
Ya—si_r Saleem o - )70 89?: 76 ,:%;
Advocate, Peshawar ‘

;M . Mobde o 0333 Foz )y

No:... 28355 o ?!
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f
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ﬁ




IN THE PESHAWAR HIGH COURT PESHAWAR

W.PNo. . /2019

Farhad ah Ex- Chowkldar in the Court of the Senior Civil Judge
Nowshera and others

............... '.».............'...........Petltloners
VERSUS |
Reglstrar Peshawar High Court Peshawar and another

e i st e Respondents
ADDRESSES OF PARTIES .
PETITIONERS .
1. Farhad ah Ex- Chowkldar in the Court of the Semor C1v11
- Judge Nowshera
C2. Saeed Khan Ex-chowkidar in. the Court of the Senior C1V11 i
Judge Nowshera B
3. Shakeel, Ex-Naib Qasid in the Court of the Semor C1V1I Judge
Nowshera ' e
4. Saja ullah Khan Ex-Naib Qasxd in the Court of the Semor le g
- Judge Nowshera ‘
5. Taj Ali Khan Ex-Naib Qasnd in the Court of the Semor Civil
Judge Nowshera
6. Asad Khan Ex-Naib Qasid in the Court the Senior C1v11 Judge :
~ Nowshera
7. Awais Khan Ex—Nalb Qasid. in the Court of the Semor C1v11
~ Judge Nowshera
8. Syed Imran Shah Ex—sweeper in the Court of the Semor Civil
Judge Nowshera
‘RESPONDENTS:

1. Registrar Peshawar High Court Peshawar
2. Senior .Civil Judge, Nowshera/ Chairman Departmental
Selection Committee -

Petitioner

‘ @%
YASIRSALEEM -

Advocate High Court
Peshawar '




Subject:

To . .
o .
The Honorable

District andSassions Judge

Nowshzra

Py rayer in departmentat appeal
On accepinnee of this appeal the ovder dated ""3.05.2"‘*
may please be set aside and f may lx_nd!y D" r¢
service with ail back benefits,

»- Respected Sif,

The applicartt very humbly submits the following féw lines for
your kind and sympathetic consideration:

VR

That the Learned Sentor Civil Judge Nowehera .‘ld‘\’@l'tiﬁ‘vd various

R

: : ¢ . ¥ e
posts including the post of ©in the DATLY MASHRIGQ i
. ‘

January 2019 invited applications {rom the desirous r.::md_h!:.j.'\c:;

2. That the undegsigned having the required qualificavion at his ¢

duly aDplier_! for the post

‘1~

was mclud d i (e

here that the meiho bz‘:ilating was -::-.nmdout
presence of all candidates. :

3. Thereafter I, amongst other short { listed candidates, was callec [or

" interview which I duly appeared and remained successiul. Adfter
interview, again 6 candidates ware short listed wherein
undersigned was also included. Those 6 eligible ¢candidates were
again gone through the process of draw/ balloting for the pur pose of
appointment in tha presence of all shortlisted candidates

4. Twa s recommended for

s duly
ction and S

[y

crutiny Commitizs -

.
»
. P
3
«
[
-
’
.
{
' I3
|
.
. .
.
-
.
¢
-
)
P
’ -
v
.
- - - -
P
-



5. That | was alsg medically examined ang

6 That Evearssince ap ofntmem, I performed
op b :

7. That whie SEIving in the said capacity
- charge shect .o

8. That the impugned order ig illega] unlawfy] agai

i
for apoointmen, accordingly 1 Wwas appoinimer,

)

i L against the Bosy
Chowkidar BPS~03, vide crder dated 03.2019

.

when foung fit ] culy
submitted my arriva] eport and starteq performing My dities, i+ s
Pertinent o’ mention here that MY pay roll was also praparey Tor ihe
Purpose of pay ang Iservice book ¥as also preparegd.

Iy duties yyjsn
a8 not a sing s Complais; WIth repied 1o,

and devogion and there w
performance.

RN

» Withou SEIvIng upon e Gy
conducting Ay inquiry nouiee quige

appointmen; Notification have been cancelled by ghe Learned Senior

Civil judge Nowshera vige Office Ordey dated 04.95 29 9.

Megaity My

nst the Jaw and facis

hence liable to pe Set aside intay alia on the foliowin mbunds:
=raly : g8

GROUNDS 07 px PARTH

cancelatjon_ofmy appointment, 1, charge sheet or show cayse
notice has:Been Served upon e ‘nor any inquiry has beep
conducted.‘or if so conducied have never béen ‘associaies
with the pr’éceedmgs, thus the IMmpugned order is Jiaple io be
S¢taside on this score alone. '
C. That | have M0t beep given oppdmmiry of persona) hearing
before the issuance_ of the impugne'd order herjce ITh
condemned unhegyqg- ' '

e i
That no charge sheet or ghoyy fause notice pa

ave been

g

S been serveqy
Upon me before the Cancelation of my appointmem, thus the
impugneqd order is passeq In violariopn of the principles of
-natural justjce.

E. That | Guly applied for the-post, ap})eared in interview and

, Temained Successful, | ?ﬁzly tcok over charge of my post and




L~

started performing my duties my pay roll was also prepared
and I got my salaries, thus the order of my anlJomune;-.t had
acted upon and vzluable rights had been created in my favour
As punmp e of LOCUS PONATE "JT:,;srroag'v.lifs
favor so my service could not be snatched away illega

one strokg of pen.

F. That T was appointed by the compﬁtent authority ar””'
obse{ving all codal formalities, inel:
legality or irregularity hos been commitied in the procass

appointment. I ) ' !

G. That if all there was any irregularity or illegality commivedn
the process of appcintme nit, the same can neitherbe ariyibuied
to the undersigned nor can hc be punished for the fauls o

lapses commitied by othe

H. That I have never committed any acl or omission which cuuld
+ .be termed as misconduct, albeit my appointment has been

’ . cancelled.
I That I have at my credit an unblemished and spotless service
o ‘ career of about 2months hOWGVCI without con&dcuna my

servxce careel my appomtment has been cancelled.

J. That the appellant is young and energetic and wants o
for his department albeit my appointment has been illegaily
cancelled.

K. That I am Jobless since withdrawal of my appomtment order.

It is,: therefore, humbly prayed flmt on acceg aiice of .ff'.f:'s
depas imental appeal the impugned order dated 04.05.20] 9 g
plearz = set aside and { may be reisstated into service wisi: ol
back ber zfits. ’

Yours Obediently,

. ) . b._h.es. hgi P aydn
Dated /05/2019 Mowshera
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ko TEE I A i aca L e A\ K,

ﬂéjaﬂé%j¢‘ﬁwdd/w/
5 / 4.4 Ahné

(¢Q/J The Honorat l M }-\f //
- sttrlct,andSe siéns Judge .

Nowshera .
l).?
rder dated 04. 05 2&1@;“

/\/ %ubject: Departmental appeal against the v
whereby the appomtment of the undersigned agams t the
been cancelled

//( - post of Chowkldar ‘BPS-03, has
yﬁr in departmental appeal' I
On acce
may please be set aside an

Z }7 | o “s'ervice wnth all back bcncﬁts.

Respected Sir, -

al the order dated 04 05.2019,"

ptance of this appe
be remstated into

d 1 may kindly

jcant very humbly submits the following few/lines for

Thé&app!
onsideration:

’ff . your km& and symp atheuc c

- .,,i
vil Judge Nowehera adverusej'd yarious

o 1 That the Learged Senior Civil 98¢
in the DAILY MASHRIQin

posts mcludmg the post of T
January 2019 mv1ted apphcatlons from the desirous candidates.

<

2. That the under31gned havmg, the required quahﬁcauon at his credit,
1 was called to.

duly applied for the post o @ advertised, thereafter
4. In the initial

" o alerman b submit my document which T accordingly submitte
qecsion Judge phase 0 candidates applied for the post. Under

-JDistfzch
dates were shortlisted. The underslgned

- Jioushera.~~ 22 e bowl policy, 10 candi
shortlisted candidates. It is pertinent to mention
iedout in the

4 / Z/ / ‘_7 / /7 was included in the
-/ "here that the method of darw/ balloting was carri
presence of all candxdates. | '

some more ‘than 100

ted candidates, Was called for
Afte1 the

remained successful
fort listed wherein “the 7
dates "were
se_of

3. - Thereafter 1, amongst other short hs

nC‘i mterwew which 1 duly appeat ed 'md
again 6 candidates were " §

: unders1gned was also mcluded Those 6 eligible candi

‘ﬂ “N{ A0 ggain gone through the process of -draw/ balloting forj the purpo
appointment in the presence of all shortlisted candldates

"
(sl

ful in dlaw 1 was duly lecomﬁnended fof .

, 4, That havmg agam success
' appomtment by the Departmental Selection and: Scmtmv Commttee

¢
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-

“for appomtment accordingly I was appomtment against the p:ost of
Chowkrdar BPS-03, vide order dated 01.03.2019.

5. That 1 was also medrcally exammed and when found fit I duly
submitted My arfival report it and started performing my dutiés. It is

pertinent to mention here that my-pay roll was also prepared for the
purpose of pay and 1 service beok was also prepared

6. That ever smce my appomtment 1 performed my dutres wrth zeal
and devotion and there was not a single complaint with regard to my
performance

.

7. That whlle serving in the sard capacrty W1thout serving upon me any
charge sheet or conducting, any, inquiry notice quite - 111e|ga11y my
apporntment notification have been cancelled by the Learned Senior
C1v11 judge Nowshera vrde Office Order dated 04.05. 2019 |
-8 That the 1rnpl;kgned order is 111egal unlawful agamst the 1av’v and facts
hence hable‘%o be set asrde inter alia on the following grounds

Foae

{f’ROUNDS OF DEPARTMENTAL APPEAL

.....

. ts secuged and guaranteed under the law_ and constrtutron 1s
- badly violated.

' B. That no Proper: procedure has been followed before the
cancelatlon of my apporntment no charge sheet or show cause

- conducted or if SO conducted 1 have never’ ‘been associated

oying Agency set aside on this score alone. ot i
3, Wowsherd : |
C. That I have not been grven opportumty of personal‘hearmg

before the issuance of the 1rnpugned order hence I.have been

17 WAy 208 condemned uaheaid. R

D. That no charge sheet or show cause notice has been served
upon me: before the: “cancelation of my apporntment thus, the

1mpugned order is passed in violation .of the prmmples of
natural _}USUCG

Braneh D.S.

|
'

J
E. That 1 duly apphed for the post; appeared “n interview and

remarned successful, 1 duly took over charge of my post and

3

o

| A

A. That 1 have not been treated in accordance with 1aw hence my .

notice has been served upon me nor any mqurry has been

with the proceedings, thus the impugned order is liable to be .




started perfd ming my, duties my pay roll was ‘also prepar}ed
and I got my salaries, thus the order of my appointment had
acted upon and Valuabléy rights had been, created in my favour.
As principle of LOCUS PONATENTIEstrongly 1ies in my
© favor so my service could 1ot be, snatched away illegally with

" one stroke of pen. ' |

F. That 1 was appointed by “the- cdfnpetent .qutho_rity 2;|1fter
Sbserving all codal formalities, :ncluding bowl policy, 1o

illegality or i__rregulari_ty has been committed in the-pxocgés of

appointment. - - ‘ !

G. That if all there was any irregularity OF illegal,ity"commi‘lttedin o
the process of appointment, the same cari eithérbe attributed

to -the undersigned .nor can. he be punished for the faults or

- lapses committed by ‘others. :
: |

H. That I have never committed any act or omission which could
.- be termed as misconduct, albeit my appointment ha:s been

. L " A
401, Thatl have at my credit an unblemished and spotless: service
o - ‘“' Al 3 ) . . ‘.

. caveer offdbout 2months, however without “consideting my

'i'*!. K 5".‘;;..“:'; —— . |
~'J. That the appellant 'is';’)'four}%: nd energetic and wants t%_) service

- service career«r;g;}y.appointment has been cancelled.

for his department albeit my appointment has been! illegally
cancelled. . o o | i

K That 1 am jobless.since withdrawal of my appointment order.

It is, therefore humbly prayed that on 'acceptanf'ce of this ,

_ departmental appeal the impugned order dated 04.05.2019,-may .

' please be set aside and I may be reinstated into service with all . '
Btk benefits. o : ' | .

-

(7 Yours Obediently, -
dying AgeﬂCY ‘ | |
_Nowsher? . D L | |
< - . . | | s .
.’ ““\’i Q(\\g o . ) | . . ) \ .
,' “Saeed Khan /()«d» y

S/O Dilawar‘Klq;lr}, .
Ex- Chowkidar BPS-03
Kheshgi Payan -

Dated )’ /05'/2019: .. Nowshera. | | i)




ORDER-0 1
14.5.2019 -

Petition in hand presented by Saeed'l <han soq ’ef Drthx

' .-——-—“ o

Khan liﬂ.‘\'-ClwwkiCIm‘, District Courts, N()\‘vsl'wra. [l be entered

~into relevant 1‘cgistiel;.

Appeﬂﬁnt Saeed Khan ‘préSe_nt in‘ pErson.

Mr. Saced Khan, appellant, through this appeal has
requisitioned the order of 1,<:Jarned. Senior. Civil Judge (Adinn),
| - Nowshera béérin'g N‘0.2-65,-72’—1/2"SCJ (Admn), Nowshera
dated 04.5.201 9, vide which the ap_pell-alzlt was relieved 'from‘ l_}is

service.

s | | o
v Arggiments heard and record perused:
,,’,‘.::‘4, . ) .jﬁ!::: )

LR .

,

Threggis no denial that appellint was appointed {as
S , , A

Chowkidar (BPS-3) by. the recommendations of Departmeﬁtal

ZBolar Rehman® SN U S
D,stric',’?{f:f?fﬁﬁg& . Selection Committee dated 28.2:2019. -

1
.
I8
a

It is also an admitted fact that whole procedure - of

Selections d’at;-:d, 28.2.2019, was cancelled by the I—Ion'blc—:
Peshawar Il1gh Coun Pcslnwm vide order of W01Lly

X S’(E—D RCQ[SU&[ Hon'ble Peﬂnwm Imh Coulrt, Pcslnwm be’mng

7 pge“‘?:ﬂo 91 "6//\dmn dated 29.4. 2019, When the whole process has
shel | _

been cance-lled then ‘in situation there is no need of show cause

. v

'l\t\h and pusongll Immné ele. lhuu s nolhmU in lhc, lmpuwnul

OldCi to be disturbed-as lhu same followcd the ofder OFWOIlhy

| R )
1 - . &

.v/..
o

.



Registrar,. ° Peshawar: | High Court, Pesha’war, | bearing
N0.9126/Admn: dated 20.4.2019.

chpmo in view the "1bOVC facts, the appcal in hand has

no lwa lomm hence d1smlsscd Flle be cons10ncd to 1’6001d
room after its n'ccessary _completion and con_wpilatlon;
Announced. o o .
14.52019. - ' | | o
" Gohar Rehman,
Dlsmct & Session Judge,
Nowshe1a
-
Name of Apptiant.
© WOrdS e o
FEe e -
: . Urgent . ... .-
: : ' : Signof T
Date c: i+ /'/- L
‘ | , Sign of ’E,.f's-
L- : Dnre o_i—{f‘ IR g s e ST R
: - E
>
'.
S : 3
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N POWER OF ATTORNEY
" IntheCoutof S BN Ce %c' lﬂﬁb\ﬂk\ @%}ILM }%_\3
| " {For ’
{Plaintiff

o %Q@@A \(‘ \f\g«\\t\\ . }Appellant
. . ' }Petitioner
}Complainant

o ~ VERSUS -
_;QP,UJ;S ey Hag\(\ lo Uﬂ&P&L@M@Mhdém

J Respondént
L Accused

. -
!
. Appeal/Revision/Suit/Application/Petition/Case No.[_S ﬂ) ,__of '2_(\/’ ‘%‘ :

; ' Fixed for

I/We, the undersigned, do liereby nominate and appoint

T YASIR SALEEM, A ,
JAWAD UR REHMAN & : ,
. . PIRZADA MUHAMMAD TAYAB AMIN Advocates Peshawar

my true and l'eiwfu]‘ attorney, for me in my same and on my behalf to appear at
to appear, plead, act and answer in the above Court or any
Court to which the business is transferred in the above matter and is agreed to sign and file
petitions. An appeal, statements, accounts, exhibits. Compromises or other documents
whatsoever, in connection with the said matter or any matter arising there from and also to
’ apply for and receive all documents or copies of documents, depositions etc. and to apply -
' for and issue summons and other writs or sub-poena and to apply for and get issued and
_arrest, attachmerit or other executions. warrants or order and to conduct.any proceeding’
that may arise there out: and to apply for and receive payment of any or all sums or submit
for the above matter to arbitration, and 1o ‘employee any other Legal Practitioner
authorizing him to exercise the power and authorizes hereby conferred on the Advocate
wherever he may think fit to do so. any other lawyer may be appointed by my said counsel -
1o conduct the case who shall have the same powers.

CAND (o all acts legally necessary to manage and conduct the said case in all
respects, whether herein specified or not, as may be proper and expedient.

AND [/we hereby agree to ratify and confirm all lawful acts done on my/our behalt
under or by virtue of this péwer or of the usual practice in such matter. ‘

"PROVIDED always. thal [/we undertake at time of calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Courl. if the
case may be dismissed in default. if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in favour shall be the right of the counsel

or his nominee, and if awarded against shall be payable by me/us "\A‘d\ L
- IN WI;I'NESS whereol [/we have hereto signed at , AP ¢ :
the . day to ' . the year

Exccutant/Executants ' .
Accepted subject to the terms regarding fee ) ' N

JAWAD UR REHMAN YASIHRSALEEM

Advocate High Court . ‘ Advocat*{;/}l{gh Court. Peshawar
& R
PIRZADA MUHAMMAD TAYADB AMIN SIF QJ\EFD
Advocate Peshawar _ AOVECATS -
ADVOCATES, LEGAL ADVISORS, SERVICE & LABOUR LAW CONSULTANT
FR-1, Fourth Floor. Bilour Plaza, Saddar Road.. eshavar Cantt Contact No, 03318892389 E-mail. yasirsaleeniidvocaiergmail.com
! ]
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-+ '§2VORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

W

RG>

Service Appeal No.1591/2019

Saced Khan ....ooovvvinnnna.e, . Appellant

Versus

Registrar, PHC & others......................Respondents

INDEX

| IR R L e b TR R B £4)
H || <+ w = Deseription:of:Documents:;;

] Date.. |Annexure| Pages _

Misc: Application with Affidavit

Letter circulating Bowl Policy

08.11.2017 | Reply/1

| Notification of modification in Policy

04.04.2019 | Reply/2

mlw e ]

Judgment in W.P. No.2975-P/2019

20.11.2019 | Reply/3

Dated: /{ /02/2020

Respondents

Khaled Ral

plrt of Pakistan

4-B, Haroon Mansion
Khybet Bazar, Peshawar
Off: Tel: 091-2592458
Cell # 0345-9337312

qqqqq
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" i’f%)]?()RE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.1591/2019

oSaced Khan ..ooini i Appellant

Registrar, PHC & others ........... e ... Respondents

REPLY ON BEHALF OF RESPONDENTS.

Respectfully Sheweth,

Preliminary Objections: | |
: |
I.  That as per Section-4 of Khyber Pakhtunkhwa Service Tribunal Act, 1974
read with Rule-3 of the Khyber Pakhtunkhwa Civil Servants (Appeal) |
Rules-1986 “any civil servant aggrieved by any final order, whether
original or appellate made by the departmental authority in respect of any
- of the terms and conditions of his service may, within thirty days of the
- communication of such order to him shall prefer dan appea[ to the Service
Tribunal”  whereas the Departmental Appeal of the appellant was
dismissed on 14.05.2019 and he has directed the instant Service Appeal
against the same on 26.11.2019 which is beyond the mandafory period of
30 days thus barred by time. It is settled principle of law that when the -

service appeal is barred by time then there is no need to discuss merit of the

case.

1. That appellant has neither cause of action nor for that matter locus standi to

file the instant Service Appeal.

L That the appellant is estopped/ precluded by his own conduct to file the

_ instant Service Appeal, hence equity precludes and/or bars the relief prayed

for.




IV.

VL

That the Service Appeal is incompétent due to non-joinder of necessary

partics.

s\

AThat as per Section 6 of the Khyber Pakhtunkhwa Civil Servants Act, 1973,

the instant appeal is not maintainable on the ground that as per condition-iv
of the appointment order appellant was appointed subject to the ¢ompletion
of the probation period of two years which is extendable for three years

which even appellant has not yet completed.

That the appellant has concealed material facts from the Hon'ble Tribunal
and has not approached the Hon'ble Tribunal with clean hands, therefore,

the instant appeal merits outright dismissal.

Comiments to Facts:

1-8.

Para No. 1-8 of the Service Appeal are correct to the extent of

advertisement and appointment of Appellant against their respective posts,

however, subsequently the entire selection record were scrutinized in detail

" in the light of the Bowl Policy circulated vide letter dated 08.11.2017

9&10.

(Annex:-PC/1) and it was found that the Policy was not followed in letter
and spirit and it was suggested that there was no mention of short listing of
the candidates through interview after draw, while the same violation has
been made in the Selection Process. It was further observed that the Step
No.2 of the Policy ibid was to be revisited to do away with any confusion
therefore through suitable amendments. Accordingly, the competent
authority was approached for the needful who approved the Policy and was
thus notified vide Notification dated 04.04.2019 (Annex:-PC/2).
Consequently it was also recommended that in the interest of justice and to
provide fair chance to all the deserving candidates the process was
cancelled and hence the appointment orders were withdrawn/cancelled vide

impugned orders dated 29.04.2019 & 04.05.2019.

Incorrect hence vehemently denied. Appellant alongwith others being
aggrieved of the office order dated 14.05.2019 had filed Writ Petition
No0.2975-P/2019 before the Hon’ble Peshawar High Court, Peshawar which
was dismissed on 20.11.2019 (Annex:-Reply/3) of the ground of

maintainability. It is pertinent to mention here that after that he has directed




1.

3

| the instant Service Appeal against the order dated 14.05.2019 by filing the’
instant Service Appeal on 26.11.2019 which is clearly barred by time.

Furthermore, it is legal principle of Superior Court that availing wrong

- forum, legally cannot overrule the question of limitation.

Para No. 11 of the Service Appeal need no reply.

12-13. Incorrect. The detailed reply has already been given in the preceding paras.

Reply to Grounds:-

- A-E.

L&M.

Grounds-A-E of the Service Appeal are incorrect hence denied. The

appellant has completely failed to point out any violation of Rules and

Constitutional provisions of law being violated. The Department conducted
the selection process but the policy was not complied with in letter and

spirit, therefore, the appointment orders of the appellant was cancelled with

the direction to thé authority to reinitiate fresh process of recruitment

against the said posts strictly in accordance with the “Bowl policy”.
I'urthermore, appellant may apply in the fresh recruitment process.
Appellant received salaries for the period they served. Furthermore, this is

not the requirement of law to issue Charge Sheet and Statement of

. Allegations when the selection process is against the policy

Incorrect hence vehemently denied. Detailed comments have already been
submitted hereinabove. Furthermore, it is settled legal principle of law that
if the selection process is against the prescribed policy then Department has

a right to carcel the same in order to comply with the policy. Moreover, -

~ appellant was on probation and had not yet been confirmed hence no vested

rights of Appellant had accrued. It is worth mentioning that Respondent
No.1 being the custodian of the Bowl policy has right to order/direct the
Selection Committee to conduct transparent process of selection as per the

Policy.

Grounds L&M of the Service Appeal need no comments.

Needs no reply.




It is, therefore, humbly prayed that on acceptance of this reply, the appeal

e ;()fappcllant may graciously be dismissed with costs.

Respond

Through

Advocate ‘
S Supreme/Court of Pakistan
Dated: - [l /02/2020

| Verification

_ Verified as per instruction that the contents of this Reply are true and
correct to the best of my knowledge and belief and nothing has been concealed
from this Hon’ble Tribunal.
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Peshawar Exch: 9210149-58
. | B oft: - 9210135
Fax; 9210170
www.peshawarhighcourt.gov.pk
info@peshawarhighcourt.gov.pk
- phcpsh@gmall.com

'Noj G5 7§ f 7ADMN: .Dat'ed Pesh the ﬁéz / _D_f[ /2019
To: " ‘

_ Al the District & Seésiovh's" Judge's'./Zilla Qazis _
- All the Judges of Anti-Terrorism Courts in the Khyber

1' -
2.
3. All the Additional Registrars of PHC Benches Pakhtunkhwa,
4, All the Senior Civil Judges/A’ala Illaga Qazis :

Subject: APPOINTMENT OF CLASS-IV,
Sir,l '

oo,

I am directed to refer to the subject noted above and to say that it
has-been-noticed that during the recruitment process against the posts of Class-1V,
some of the Appointing Authorities initially ballot for short listing followed by

interview for further short listing and again holding balloting.

The Competent Authority has, therefore, been pleased to modify
Para (i) of Step No.2 of this Court’s letter No.18403-429/Admn: dated 08.11.2017

(copy enclosed) and replace the same with the following: -

“Interview conducted by a panel to see the physical
and mental fitness of the candidates.”

The Competent Authority has further been pleased to direct that the

-purpose of interview should not be for short li'sting of the candidates, rather it

. 4

should be for checking physical and mental fitness of the candidates and the
candidates who fail to fulfill the eligibility criteria i.e. age, domicile etc be omitted2

from the list and balloting be carried out once, between all the eligible candidates..

Sincerely yolurs,

(KHAWAIA WAITH-UD-DIN)

D:\Fazal Qayum\GB\Admn letters\All-SeveralDSC-DPC.doc
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JUDGMENT SHEET
- PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT V:

Writ Petition No.2975-P of 2(
“Farhad All etc
o . Versus
Registrar, Peshawar High Court, Peshawagf
another”
ubD NT
Date of hearing  20,11,2019

Petitioner by: Mr. Yasir Saleem, Advocate.

Respondent(s) by: Mr. Khalid Rehman, Advocate.

AHMAD ALL J.- Through the instant Writ Petition,

filed under Article 199 of the Constitution of Islamic
Republic of Pakistan, 1973, petitioners have prayed for

the following relief: -

“On acceptance of this writ petition an
appropriate order may please be issued:

1. Declaring the petitioners to have
been validly appointed after
adopting the due process and in
accordance with law vide three

separate notifications dated
01.03.2019 against their respective
posts. ‘ : :

2. - Declaring the order dated 29.04.2019
issued by the respondent No.1l and
the subsequent office order issued by
the respondent No.2 dated
04.05.2019 whereby the appointment
notifications of the petitioners have
been cancelled and thereby
terminating their services as illegal,

~in violation of law and ineffective
upon the rights of the petitioners,
both the orders may kindly be set-
aside and the petitioners may kindly
be reinstated in service with all back
and consequential benefits.

Any other retief which this honorable
Court may deem and just in the




circumstances of the case may also be
allowed”.

02. - In essence, petitioners were appointed by
the respondents on the posts of Chowkidar(s), Naib
Qasid(s) & Sweeper vide three separate orders dated
01.03.2019. After issuance of said orders, petitioners
submitted their arrival reports and started their duties
with zeal and devotion with no any complaint with
regard to their performance but respondent No.2 (Senior
-Civil Judge, Nowshera) vide office order dated
04.05.2019, on the directions of respondent No.l
(Registrar, Peshawar High Court, Peshawar), issued vide

order dated 29.04.2019, cancelled the appointments

orders without serving upon the petitioners any charge

sheet or cbn.duct'lng’any inquiry or personal hearing. -

-Petitioners filed their respect'tveappea[s to the learned
District & Sessions Judge, Nowshera but the same Were
not responded although they Were verbally told that
since -t,hék 6rder was issued on tl':e directives of
respondent No.l therefore, he cénntﬁt eﬁtertain the
appeals of the petitioners. Petitioners having no other

efficacious and adequate remedy have approached this

Court through the instant Writ Petition.

03. We have heard arguments of the learned

counsel for the parties and gone-through the available

record.
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04. ~ Without -dilating upon the merit of the case,
suffice it to say that the petitioners are civil servants and
their grievance relates to the terms and conditions of
service, so, thé appropriate remedy for seeking their
redresssal wbuld surely be the Khyber Pakhtunkhwa

Service Tribunal.

05. This Court is barred under Article. 212 of the
Constitution of Islamic Republic of Pakistan, 1973 to take

cognizance in the matter relating to the terms and

~ conditions of service of a civil servant. The Apex Court in

case of Ali Azhar Khan Baloch, reported in 2015 SCMR
456 has laid down that the issue relating to the terms

and conditions of service cannot be entertained by a
High Court either in its constitutional jurisdiction or in its
original civil jurisdiction being barred under Article 212

of the Constitution.

06. Similarly, the Apex Court in case titled "/A
Sherwani & others Vs. Government of Pakistan through
Secretary finance & others, reported ;m 1991 SCMR
1041, has held that: -

“From the above-cited cases, it is
evident that it has been consistently
held inter alia by this court that a
civil servant if is aggrieved by a final
order, whether original or appellate,
passed by a departmental authority
in respect of his terms and
conditions, his remedy, if any, is by
way of an appeal before the Service
Tribunal even where the case involves
vires of a particular Service Rule or a
notification or the question, whether
an accused civil servant can claim the
. right to be represented by a counsel




before the enquiry Officer. We are
inclined to hold that if a statutory
rule or a notification adversely affects
the terms and conditions of a civil
servant, the same can be treated as an
order in terms of subsection (1) of
section 4 of the Act in order to file an
appeal before the Service Tribunal.
However, in the present case, the
petitioners’ case is founded solely on
the ground of discriminatory
treatment in violation of Article 125
of the Constitution and not because
of any breach of any provision of the
Civil Servants Act or any service rule.
Further, the question involved is of
public importance as it affects all the

‘present and future pensioners and,

therefore, falls within the compass of
clause (3) of Article 184 of the
Constitution., However, we may
clarify that a civil servant cannot bye-
pass the jurisdiction of the Service
Tribunal by adding a ground of

violation of the fundamental Rights.

07.

not maintainable, is hereby dismissed. It is pertinent to
mention here that only CM No.2665-P/2019 for grant of
status quo was fixed for today, but the main case was
taken up for hearing, therefore, in light of dismissal of

main petition, this CM has become infructuous, which is

The Service Tribunal will have
jurisdiction in a case which is
founded on terms and conditions of
the service even if it involves the
question of violation of the
Fundamental Rights”.

In view of the above, this writ petition, being

also dismissed.

Announced
20.11.2019.

Hon'bls Mr, Justice Lal Jan Khattak
How'ble Mr, Justice Ahmad Al

Himayat, PS
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