02.04.2019

03.05.2019 -

. “Petitioner in person present. Mr. Kabirullah Khattak,
Addl: AG alongwith Mr. Fazal Khaliq, ADO for respondents

present.

Representative ~ of  the  respondents  produced

~

-implementation report, whereby post retirement pensionery

benefits were allowed to the appellant vide  order dat_ed
02.02.2019 and the same is placed on file. Case to come up for
further proceedings on 02.05.2019 before S.B.

(AHRT -’fD HASSAN)

- ' MEMBER

Counsel for the petitioner and Mr. Usman Ghani, District
Attorney . alongwith Fazle Khalig, ADO for the respondents
present. '

Office order dated 02.02.2019 has been issued by DEOV (M)
Swabi, whereby, the petitioner hés been allowed to retire from
Government service with pension benefits and encashment of |
LPA-R as admissible to him in the light of judgment passed by
this Tribunal and presently under implementation. By virtue of
the office order the previous order of retirement of petitibner

without pension benefits has also been withdrawn.

The copies of office order have been endorsed, inter-alia,,to'

- the District Account Office Swabi who now has to execute the

éfﬁce order dated 02.02.2009 practically in compliance with the
judgment of Tribunal under implementation.

Reéultantly the proceedings in hand are consigned. The '.
petitioner shall however, be at liberty to have the proceedings

restored in accordance with law in case any portion of relief

Chaix‘n no

granted to him remained unsatisfied. -

ANNOUNCED
03.05.2019




FORM OF ORDER SHEET

Execution Petition No._ 09/2019
S.No. Date of order | Order or other proceedings with signature of judge'or Magistrate. .
proceedings i g R .
1 2 3
. 11.01.2019 The Execution Petition of Mr. Muhammad Taib Khan
submitted to-day by Mr. Asad Zeb Khan Advocate may be entered in the.
relevant Register and put up to the Court for pro;ir order please. 5
REGISTRAR ©
. 2_

26.02.2019

V////ﬁ |

~ to the respondents for implementation report on 02.04.2019

This Execution Petition be put up before S. Bench on -

24-2-19

N

. CHAIRMAN

Se o eedv ol o4l

Counéele for the petitioner present. Notices be issued

'

before S.B.

(Ahmed Hassan)
‘Meinber " :




PFSHAWAR

BEFORF THE SERVICE TRIBUNAL, KHYBER PAKH TUNKHWA

'Execution/Implementation Ap‘p‘li‘cation No. 2 12019

In Service Appeal No: 908 of 2016

MUHAMMAD TAIB KHAN

VS

SECRETARY EDUCATION AND OTHERS

[woex
SNo | - Description of documents Annex Pages
1 Execution/Implementation Application _}—’ 3
2 Affidavit
3 Copy of Service Appeal & order/judgment A&B
dated: 27-03-2018 anmdk mohNeation b- / @
4 . | Wakalat Nama /¢

Through

Dated:-08/01/2019

Al-haaj Plaza, Yousaf Abad,
Dalazak Road, Peshawar.

0346-9800565
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! BEFORE THE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA,
o - PESHAWAR

Execution/Implementation Application No. f{ /2019
In Service Appeal No: 908 of 2016 Khyber Pakhrukhwa

lee Tribunal

Diary Na. ;é
Muhammad Taib Khan S/O Giyal Khan -
R/O Village Dewal Tehsil Topi, District Swabi. Dacea =7 2019
‘ Applicant

Versus

Secretary Education, Khyber Pakhtun Khwa, Peshawar.
Director General Education, Khyber Pakhtun Khwa, Peshawar.
E.D.O Education Swabi, District Swabi.
S.D.E.O (male) Education Topi, District Swabi.

B

Respondents

APPLICATION FOR AND ON BEHALF OF

APPLICANT /  APPELLANT  FOR
IMPLEMENTATION OF ORDER/
JUDGMENT DATED: 27-03-2018 PASSED BY
THIS HON’BLE TRIBUNAL IN SERVICE
APPEAL NO. 9082016 AND CONTEMPT
PROCEEDINGS MAY KINDLY BE
INITIATED AGAINST RESPONDENTS FOR
WILLFULLY  DISREGARDING THE
ORDERS OF THIS HON'BLE- AND TO
PUNISH THEM IN ACCORDANCE WITH
LAW,

Respectfully Sheweth!

L. That* the applicant filed above cited Service Appeal No. 908/2016
before this Hon’ble Tribunal, challenging the inaction of the
respondents to release/pay pension to the applicant for his services
rendered in the department.

2. That the said appeal was argued at length before this august Tribunal
and the same was allowed in terms of judgment rendered in Service
Appeal No. 1055/2014 dated: 12-10-2017 titled: Jamroz Khan Vs




()

Senior District Account Ofﬂcef and the respondents were directed to
release/pay pension to the applicant/appellants. The relevant portion
of the judgment dated: 27-03-2018 is reproduced here-in-below:-

“Judgment dated: 12-10-2017 passed in service appeal
No. 1055/2014 also perused and found the plea of the
learned counsel for the appellant as genuine.
Consequently the present service appeal is accepted in
terms of judgment dated: 12-10-2017 passed in service
appeal No. 1055/2014 titled: Jamroz Khan Versus Senor
District Account Officer Nowshera and 7 others. Parties
are left to bear their own costs. File be consigned to the
record room”.

{True copy of the Service appeal and order/judgment dated: 27-03-
2018 are annexed, mark as Annex-A & B}

That the applicant after passing of the above order, approached 10 the
respondents and duly informed them about the order dated: 27-03-
2018 of this Hon’ble Tribunal containing clear directions by providing
attested copy of the judgment, however, the respondents paid no heed

thereto. The applicant visited the office of the respondents so many
times but to no avail.

That due to the unturned attitude of the respondents, the applicant is
constrained to knock at the door of this Hon’ble Tribunal for the
implementation of the order/judgment dated: 27-03-2018.

That the respondents despite of the clear directions, have willfully
dlsobeyed the order of this Hon’ble Tribunal by not releasing/ pay ing
pensionary benefits to the applicant.

That the respondents have blatantly disregarded the clear directions of
this Hon’ble Tribunal and have in fact flouted the process of law by
their naked misuse of power.

That the above noted contemptuous behavior of the respondents on
one side made mockery of the orders of this August Tribunal and on
the other side increased the agonies and miseries of the applicant.

It is, therefore, most respectfully prayed that on acceptance of this
application, this Hon’ble Tribunal may be pleased to:-

L. Direct the respondents to release/pay the pension and
pensionary benefits to the applicant, forthwith.

I1.  Initiate the contempt proceedings against the respondents.




~ 1Il. To Punish the respondents in accordance with law for failing to
comply with the directions of the Hon’ble Tribunal.

IV. Any other relief deemed ébpropriate in the circumstances of
the case may also be granted. '

Through -

Dated: 08.01.2019




Lo

4/

*- BEFORE THE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA,

-~

PESHAWAR

Execution/Implementation Application No. /2019
In Service Appeal No: 908 of 2016

MUHAMMAD TAIB KHAN
VS
SECRETARY EDUCATION AND OTHERS

AFFIDAVIT

I, Muhammad Taib Khan S/O Giyal Khan R/O Village Dewal, Tehsil
Topi District Swabi, do hereby solemnly affirm and declare upon oath that
the contents of the Application are true and correct to the best of my
knowledge & belief and nothing has been con | or with held there from.

en ;
ASAD HAN 3
Advocate High Court N.1.C No.
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t‘_‘r BEFORE THE PROVINCIAL SERvICE TRIBUNAL KHYBER PAKETU N gv;/ e ;) & \
'z . . . ! y ’:‘f \({, v l-'::"
- ¥ . s RD A <Rt
| PESHAWAR Za{ () g
* Appeal No i @72 \ ~_/2016] \
4 Muhammad Taib Khan sop of Gival Khan resident of village
K|
; Dewal Tehsil Topi District Swabi
' Khyber Pakhtakhwg
N Appeuarﬁervlcc Tribunag
) Biary NU._&L
Versus
h . Dutc_d rS 8 2"){
1. Secretary Educaﬁbn Khyber Pakﬁtunkhwa Peshawar .
2. D.G Education Khyber Pak.htunkhwa Peshawar
3. E.D.O Education Swabj, ‘District Swabi.
4. S.D.E.O Male Education Topi District Swabj.
\ ,
--------------- Respondents
APPEAL UNDER SECTION 4 OF THE SERVICE TRIBUNAL
5 T ACT 197\'6{ DATED 2 'HERE BY AN APPELLANT
y
-—/

BENEFITS

Filedtd.-day

st '
“Registrkr  OF STATUTORY PERIOD op 9

APPEAL INTER ALIA ON THE FO

\
RSSO

GROUNDS.
B ittee

i ng&:- *t0 ~diny

Repifiae=Q (1

Ay |

WAS RETIRED FROM = SERVICE WITH NO PENSIONERY
APPELLANT Pl
APPEAL BEFORE RESPONDENT

10.05.2016 WHICH REMAINED Uj

O DAYS ,HENCE THS.

LLOWINGS FACTS AND |

D A DEPARTMENTAL

NO.2 DATED on

[ !

¢
\I‘RESPONSEI? DESPITE -

SN

-
. R e
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~ o A 7)) 2 '
e ' o .
4 ' N , o ‘ :
r ]
: ;. \3.‘
i : ,7 i‘
5 Respectfully Sheweth: ; v
. . N _ .}‘:
o . . bj
1. That the appellant was appointed as chowkidar on contract ,I‘,V
g L -
, basis dated on 01.02.1996 . | . _ ‘\l’h
| : A N
{ Copy of service book is attached annexure “A" } :
|
2. That. the appellant gifted | his land to the education
i : department in consideraﬁ_bn for his appointment t
: ' A :
s :rr’- ”‘:'l"‘--"'?i"" o {,'_;:1?;'5"‘“"" el DS e R R %

3. That the appellantj became ‘per'm‘anent after paséing the
NWFP employees (Registration of 'Service Act 2009) by the

Provincial Government dated on 24t October 20009,

_ According to section 3 of the said act is Regularization of
t .

N
e

]

services of certain employees . All empldyees including
| : C

P
. Ty
' Y3
l ) N y

urt appointed bn contract or

ey
A

ey

recommendees of the high Co | R
. ‘adhoc and holding that post o 31st December ,2008 or il

e
o e,

P

‘ ! C
‘ ~ the commencement of this Act shall be deemed to have been ‘ SO
| , f

- validly appointed: - on regular, basis haviﬁ_g the samc
I ‘ ’

qualification and experience fOI':.Elll regular post .

4. That the appellant qualifying his!services for about 17 years

4 months and 29 days .But inspite of qualilying his service

ATTESTE

5 Q&E;s

LN .g..lé_o‘w-'

hie was retired from service datéd on 30.06.2013 with |

[




pensionéry benefits which fis illegal against the law and facts.
Hence liable to be set aside. W &"Cé@( %] MM/(

i 5.-That the appellant filed a departmental appeal against the

illegal order of. respbnde;it No.3 before the respondent No.2 ‘
dated 10.(55.2016 but no remedy was granted uptill now.

{Copy of Departmental abpeal is attached as annexure

,' 6. Thét feeling aggrieved of an iIegéI order he made a departmental

| appeal which was not decided ubtil now and mandatory stipulated

] ' . peri;d of 90 days for waiting tﬁa decision of the authority has sjnce

been elapsed. Since the respohdenf authorities are n<13t prépared to
flisten the genuine grievance to the-appelfan_t régarding the illegal ',
c—Jr.der‘he_noe this appéél inter alia on the following grounds .

i

GROUNDS

L SR

A. That the impugned order|is illegal unconstitutional and

void as initios and is liable to be set aside it is further

g i
averred that abuse of discretion by a pl:th'c {unctionary

violates Art 4 of constitution, appellant rights to be dealt

with in accordance with law was violated which is granted

in Art 4 of the constitution of Pakistan 1973.

¢

B. That the respondents have";also {riolated Art 25 and 27 of

|
|
the constitution of the Islamic Republic of Pakistan 1973




i e o e - et v

o St s ot 4o

IR,

a

which guarantees equality of all citizen and safeguard

3

against discn‘rninatiop In services.

C. That great injustice has been done to the appellant by the

respondents.

D. That after no conside}fation was given by the respondents
to the departmental Tepresentation. Appellant has come

to this Honourable Tribunal to get justice,

E. ’I‘hat appellant shall urge any other points at the time of
-arguments with the" permission of this Honourable

Tribunal .

It is prem]se it is respectfully prayed '
that upon acceptance of this apipeal penswnery

benefits granted to the app,'

. o | 7z
Dated 12. 08. 2016 . Appellant -

|
{
|
i

Through Counsel 5

Sohrab Khan Advocate
ngh Court A ,
At Judicial Complex Swabi
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ement/Order:

Service Appe%;ll No. 908/2016

Date of Tnsli[:u;l'i()n: 15.08.2016

Date ornecis‘i!on: 27.03.2018

Muhammad Taib Khan
! |
Vs |

Seeretary  Edueadtion Khyber Pakhtun]
Peshawar & 3 Others.

27.03.2018

- bonefits,

e same relief. . o

1

MUHAMMAD HAMID MUGHAL, MEMBER (J) Learned

counscl for the appellantiand learned Additional Advocate General

present.

Arguments heard. Filéi perused.

Learned counsel for éthe appellant stated that fl‘:e'appelfant

vwas appointed as Chowkidar on fixed pay basis/contract basis vide
order dated 01.02.1996.| That the appellant was retired from
service on 30.06.2013 but without any pensionary benefits ‘henge
the appellant approached|this Tribunal for the grant of pensiona‘?‘;{

RS

Learned counse! for tljhe appellant has taken the plea that in
the similar nature cases this Tribuha‘f"ihas already granted relief of
pensionary benefits and If|l1 this respect referred to the comm,on
judgment dated 12.10'.203517 of this Tribunal in serviéefappeal
be:-:aririg No.1'5’55/2014. Lea:med counsel for the appellant stressed
that the appellant being si!’nj!ari\} placed person is also entitled to

Judgment dated 1‘2.23,0.2017 pas‘sc‘ed‘ in ser.vi‘c‘é'_: 'fappeal
N0.1055/2014 also peruse_;d and found the plea of:"_tl?ig!'Learned
counsel for the appeliant,‘, as genuine, Consequently the present
service appeal is also ac|ceptec! in teers of judgment dated
12.10.2017 passed in service appeal No.?1055/2014 titled Jamroz
Khan Versuys Senor Distric?’c Accounts O:fﬁcer Nowshera and 7

- Others. Parties are left to bear their own costs. File be consigned to

(i\;’]L,}I']z-_;r‘rm'lad Amin Kundji)

CMomber

the record room.

)
) A S ] . N
Ll ymaraci EY o
' (I\/Iuharhmad Hamid Mughal)
Member

7 i & R OIS

ey L.,



| GOVERNMENT OF KHYBER PAKHTUNKHWA

_Elernentary and Secondary Educat:on Departmem
Block-“A" Opposite MPA’s Hostel, Clwl Secretariat Peshnwar
NO.S.O (LIT-I )/E&SE/1 2172012/
Dated Pcshawar the 17 5 -201b o

.' To'

1. Dlrector
' Elementary & Secondary Cducatlon

'Khyber Pakhtunkhwa Peshawar
2. All District Education officers(M/F)
‘Khyber Pakhtunkhwa.

| SUBJECT: IMPLEMENTATION__OF_ PESHAWAR __HIGH * ~ COURT "™
: - JUDGEMENTS REGARDING GRANT PENSIONARY BENEFlTS
TO CLASS IV EX FIXED PAY EMPLOYEES "W 15 e

| am directed to refer to the subject noted above and to state that all the B

‘ .subject cases may be dlsposed off in light of para 13 of the Judgement of Peshawar H:gh Court._"" '

dated 22-6- 2017(copy enciosed). 1t is further stated that all such cases’ may be exammed intf}f'i‘

A'Iught of prevailing penslon rules and the employees who have rendered mmzmum lnrgth of .

rvice, -which is 25 years in normal cases and ten years in special /famlty penswn cases wEe

se
be courted towards pensmh'_ S e

Serv:ce rendered by offlma!s under contract, adhoc etc shall
_provide such officials were regu%arlzed at later stage and pension was demed to them on thei S
ground of not fulfilling’ cnterla of minimum time as regular employee. et o

However, this Department may be kept informed of the day to day proceedmgs

Sectlonofflcer (Ltt-i)

Endét.NO & date as above.

Copy to:- o

1.Advocate General KPK

2.Addl Registrar Peshawar High Court.
3. P.A to Spl: Secretary (Legal):

"+ sedtio officer (Litii)
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Jj.I_EI_A{QL\‘ L KEYBER PAKHTUNKHWA SERVICE TRIBUNAL.
: PESHAWAR,

SERY YOI APPEAL NO. 1055/20614

Date of'institution . 19.08.2014

Date of'judgment ... 12 10.2017 K
Jamroz Khan Son of Monzin Khan o
R/o Lakrai, Tehsil and Distsict Nowshera <
' : {(Appellan)
VERSUS
i . H
I '
I. Senior Districet Accounts Officer Nowshera.
2. Executive District Lducaiion Officer Nowshera, A !
3. Sub-Divisional Education OfﬁcmF {Female) District Nowshera,
4. District Educatjon Officer (F emaie) Primary District Nowsheta.

3. Director of Education (F emale) D::'ibga r1 Garcien,‘Peshawar.
6. Govt. of KPK through Secretary Education, Civi] Sccretm‘iat,'Pesl_mwur_
7. Govl. of KPK through Secretary Finance, Civil Secretariat, Peshawa
8. Accountant General, Accountant General Officer, Govi. of KPK, Peshavar,
o |
! (Respondents)

APPEAL __UNDER __ SECTION 4 OF _ THE KHYBER
PARHTUNKHWA SERVICE IRIBUNAL ACT, 1974 AGAINST
HIUNKHWA SERV]

TH0E RESPONDFMS;_T\'_‘/ HEREBY THE DEPARTMENTAT, '
[\ REPRESENTATION OF THE APPELLANT HAS NOT BEEN
. DECIDED _AND_ Ty &I@Lﬁlﬂ@-ﬂﬂ@&ﬂ&sh&ﬁﬁi\l j
S0 Me Hiikhar A Advocate, ! Forappella,
\\\\4 ~ My, Kabirulah Khattak, Additiong] z—\d\;focalc General . For respondents,

e ———
T
|

Mr. M UHAMMAD AMIN NHAN KU i\!'DI '

| MEMBIER (JUDICIAL)
MR. MUHAMMAD HAMID MU GHAIl_,

MEMBER (jU DICIAL) .

v . B
o
Foe, .

JUDGMENT | :'

‘ i
l\.’!LMg.\MM&Q&L@LQiAN_ “UNDI, MEMBER i=

S NL MEMBER. Our  this single i

A j _
Judgment shall also dispose of service appeal titled Wakeel [{Imn-\’cmls~(}ovcmmém
- I N . .
!
of Khyber Pakhtunkhwa through Sceretary
{

€15 bearing No. 1213/2
!

* Elementary & Sceondary Education Khyber
Pakhtunkhwa Peshawar and oy 013 and service appeal titled

. . - '
Amir Aman-Vcrsus-—Govomment of Khyber Pakhtonkhwa through - Sceretary
it

Llementary & Sccondary B ucation Khyber Pakhtunkhwsy Peshaivar

and others bearing

1

]




No. 12142003 being identical nature’ arising out Irom the same law, facts wnd

clrcumstanees. , . '

2. This appeal has been liled under Section-4 of the Khyber Pakhwunkhwa Service

Tribunal Act, 1974 against the order dated 4.10.2013 whereby the appellant was retired

from scrvice on superannuation but without extending the benefits of pension. The

appellant also filed departmentat appeal cn 14.05.2014 but the same was not responded

henee, the present service appeat on 19.08.2014.
3. Learned counsel for the appellanl’contended that the appellant was appoinicd as i
. ! ;
Class-IV Chowkidar on pay of Rs. 1200/- per month on (fixed) on 12.10.1995 in | :
. i

liducation Department. It was further ‘contended that later on the service of ihe
appellant was regularized on 30.07.200??. [t was further contended that the appeliant :
|

was retired from service on 04.10.2013 bul benelits of pension etc was not extended to
the appellant on the ground that length of the service of the appellant was less then
|

qualilying service. It was [urther conlend?d that the appellant filed departmental appeal

I
'
1

lor issuance of pension, gealuity and other benefits but the same was not responded. 1
i [

d

i
was {urther contended that according to Rule 2.2 of West Pakistan Civil Services
| |
Pension Rules, 1963 the service of the government servant begin to qualify for pension
. ) i .

TR
Ve

./"5 "2

PR

when he takes over charge of the post to which he is {st appointed. Tt was further

|
. : P . e er o . .
contended that according to Rule 2.3 of the West Pakistan Crvil Services Pension

/;?24'

4
=
/

)
/ )

,
/
,

Y

|

i A ,
Rules, 1963 temporary and officiating service shall count for pension if he has rendered 5
| @
gratily and temporary and officiating scrvice followed by confirmation shall also

count for pension or gratuity. It was further contended that the NWEP Civil Servini

b

i o e
(Amendment Bitl), 2005 was passed by the Provineial Assembly on 5" J uly 2005 und .

assented by the Governor of the Province on 2t July2005 whereby scetion 19 was

- more than five years continuous temporary service for the purpose of pension or
amended and all the employees of the Provincial Government selected for appointment
i the prescribed manner 1o the post on o after 1™ July 2001but on contract basis ere

: ; deemed to be appointed on regular basis. However, they were held disentited Tor the

pensionary  benefits. It was further contended that section- 19 of the' Khyber
' H [ .

Pakhtunkhwa Civil Servants Act, 1973 was turther famended by the Khyber




¢ Pukhtunkhwa Civil Suvlnla {Amendmenty Act, 2003 and the person sclecied fui
appointment on contract basis were declired 1o be deemed as regular employ and

subscquently were held entitled for pensionary benefits. Therefore, it was contended

that the service of the appellant will be cunsidered from the dale of appointment i.c

12.10.1995 and the same will be coumcdél‘or pension and gratuity ete. The learned

counsel for the appellant also relied umcpom.d judgments of the Worthy Peshawar

; High Court in Writ Petition No. 1188 of 2()1;1 decided on 09.09.2014 titled Baghi Shah-
% ' |
i Versus-The State ete, Writ Petition No. 1590 of 2014 decided on 11.09.2014 titled Mst.

Petition No. 1659-P/2014 decided 0n~27.?} 1.2014  utled Yﬁqoob Khan S/o Abdul,

Manan-Versus-Government of Khyber Palmtunldlwa etc and Writ Petition No. 3394-

|
|
‘ P/2016 decided on 22.06. 7017 titled Amn Zeb-Versus-The District Account Gfficer,
District Nowshera ete. It was lurther contended that in the present service appeal the
departmental appeal was liled after some dcluy but since the service appeal pcrluins to
\ the matler of pay, pension and other unolmncnt therefore, the limitation does not fore
\
N closed the right of the appellant accrued lu.htm in such like matter the limitation docs
EEREERN ! :
> 'Q not run and relied in this regard on 2002 Plj,C (C.S) 1388 Punjab Service Tribunal and
N i :
SO |
,\1:*\‘\ praycd that the appeal may be accepted andithe department may be directed to consider
NN ~
Q\ the length of service of the appellant from the date of his appointment and pay
pensionary benefits to the appellant. |
4. On the other hand, the learned Agsistant Advocale General Mr. Kabirullah
| .
Nhattak opposed the contention of learned éounsel Tor the appeliant and coniended tha
. oy . -
the appellant was appointed as Class-IV Chowkidar on pay of Rs. 1200/- per month on
|
adhoe relief on (fixed) vide order dated 12/10.1995 and he was regularized vide order
dated 30.07.2008 with cffect from 01.07.2008. 1t was firther contended that the
appeliant was retired on 04.10.2013 and the appellant served as regular employce only
. . - . |~ \ .
for five )’\.(llb henee, he is not entitled for jpensionary benelits. In this regard he also
relied on unreported judgment of 1the Worthy Peshawar l-Iigh Courl passed in Writ
Petitton No. 23-P/2015 decided on 24.06. "013 titled Sher Badslmh S/o Amir Badshah-
| J i
| : :
| A : 31
; B

| : '

kel CEUNEY

SePs ey, . ) .
CAAR I T RS S e

Wajihat W/o Nisar Muhammad-Versus-Senior District Accounts Officer & others, Wril

ana




. ‘ 4
Versus- Senior District Accounts Officer Nowshera cte and PLD 1990 Supreme Courl

page 719 and prayed [or dismissal ol appeal.

S We have heard the arguments amd gone through the record available on file.
0. Perusal of the record reveals that the appellant was appoinied as Class-1V

amonth on fixed pay under relevant rules on

'
!
'

i

1

i

i

Chowkidar on pay of Rs. 1200/- per

12.10.1995. The record further reveals that the service of the appellant was regularized |
| : i
on 30.07.2008. The record Turther reveals that the appellant was retired from service on i

04.10.2013 but pension and gratuity was not extended to the appetlant.
l

7. Regarding the question of entitlement of the appellant 1o the pension, we, would
! .
1

like to reproduce the relevant rules of the West Pakistan Civil Scrvices Pensions Rules,
i .

1963 below, as thesé would be advantageous in resolving the controversy:-

1
i

»2.2. DBeginning  of  Service-
Subject to auy»s;pecial rules the service of ‘
Government scnjv;'unt begins 10 quality for ‘ |
pension when hef takes over charge of the

post Lo which he s first appointed.
i

Rule 2.3 Teniporary and  officinting

F
W

2l
/

. . -~ NN
serviee ~ Temporary  and  officiating
1

scrvice shall count for pension as indicated

7
fo

below:-

e d Lot

. i
Governmenl scryants borne on temporary

R

/7,0
[7-

cstablishment wlflo have rendered more than’
1.
five years contin:uous temporary service for ‘ !
[
the purpose ol pufnsion or gratuity; and
(i) Temporary and é)l'ﬁuliu(ing service Toflowed -
by confirmation shall also count for pension
or gratuity.

8. The rules ibid reveal that the service of government servant begins to qualify for

pension from the very fivst day of his/her taking over the charge, irrespeciive of il Jact

whether his/her appointment and entry/in to service was temporary or regular. It 1s also

' . [
1

clear from sub-rule (i) that continuous femporary service of a civil servant shail also be

~ - . . i - : ..
counted for the purpose ol pension and gratuity and by virtuc of sub rule (i), temporary
!

and officiating service followed by conformation shall be counted for pension and
1 ! l

gratuity, :




N

9. We deem it appropriate to mention here that question of interpretation and rae

import to the term pension was raised beitre the avgust Supreme Court of Palista
case titled “Government of NWFP thraugh Scerctary te Government ol NWITTP
Commuanication & Works Department, Peshuwar Vs Mulinmimad Said Khan and

others (PLD 1973 Supreime Couvt of Pakistan 514) wherein it was held that:

“It must now; be taken as well seltled ;

that a person who esiters government service

'
i

| has also something o look forward after his {

retirement to what! arc called retirement

{
valuable ol such beuefits. It is equally well

: settled that pension like salary of a civil
j .
servantl is no longer a bounty but a right
acquired after putling a satisfactory service
for the prescribed minimum  period. A
fortiori, it cannot pe reduced or velused
r '
. . ! .
'1 arbitrarily exeepl W the extent and in the
; J-\'\ . R
: N manner provided in the relevant rules.”
: i i
: . N . i ol LT T - a o
SN 10. In case titled “Seeretary To Govi: of the Punjab, Finance Depastiment Vo G, .
RN | | ‘
:\ ?\J\ Isonil Tayer and 269 others” 2015 PLC (C35) 2586, the august Supreme Court of
. 1
L \ '
' N Pakistan was pleased to held that the pensionary benefits is not a bounty or ex-gratia
! N L '
i -, - . . . . i, N . \ . . .
\\\“ payment but a right acquired in consideration ol past service. Such right to pension is
1 \’.\

conlerred by faw and cannol be arbitrarily abridged or reduced except in accordance

1

with such law as it is the vested right and Iegitimate expectation of retired civil servant.
. i
. In the present case the appellant whs initially appointed on 12.10.1995 followed
!

by his regularization on 30.07.2008. Though the appellant has rendered temperary

]
I
. N . . - i & .
service for a continuous period of more than 12 years und % months service and regular
i |

o . . |

service of more than 5 years and & months meaning thereby that as a whole he has more
! 3
|

than 17 years scrvice at his credit. By virtde of rule 2.3 as well ag Chapler-1V rule 4.4 of
| ;

| ;
the West Pakistan Civid Services Pensions Rules, 1963, he has qualilied the prescribed

service for pensionery benetits, theretore, the objections raised by the respondents is 1ot
b H

tenable and not supported by any rule or regulation. Judgment of hon’ble Peshawar Hiygh

Court in Mst. Wajihat case (Writ Pctilion; No. 1590-13/20145, Baghi Shah’s case (Wit
i

: benelits, grant of 1’3cnsion being the most
|
|
|




6

7y,

+ Petition No. 1138-1/2014, Yagoob Kian case’s (Writ Peution

No. 1659-P2014) and in Amir Zeb cuse’s (Writ Petition No. 3394-P/2016) may be

quoled as a reference. ' : ‘ |
!

12, In the light of the above discussion we arc constiained to accept the appeal and

dircet. the respondent-department 1o t‘um!izc the pension case of the appellant and

grant pensionary benefits 10 him. Palljua are left to bear their own costs. File be

consigned to the record room.

. } /z
ANNOUNCED ii
12.10.2017 d‘pp | ' /4/ /J/M Yy DL ///W
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BEFORI: THE. KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.
Executlon Petmon No.09/ 2019; In Service Appeal No.908/2016

Mr Muhammad Tayyab Khan Ex-Chowkidar.......................... Appellant

i

VERSUS

Secretary (E&SE) Department Khyber Pakhtunkhwa Peshawar
Director (E&SE) Khyber Pakhtunkhwa, Peshawar

District Education Ofﬁcer(Male) Swabi

S.D.E.O (Male) Education Topi, Swabi..................... Respondents

SRS B
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" .
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

' PESHAWAR. =
‘Executlon Petition No.09/ 2019, In Serv1ce Appeal No0.908/2016

Mr.Muhamm.ad Tayyab Khan Ex—Chowkidar ......... ST e Appellant

VERSUS

Secretary (E&SE) Department Khyber Pakhtunkhwa Peshawar .
* Director (E&SE) Khyber Pakhtunkhwa, Peshawar '
‘District Education Officer(Male) Swabi : T
S. D E.O (Male) Education Topi, Swabl. B ST Respondents '

il

Implementatlon Report regarding the Judgment/Order dated 27.03. 2018 of |

this Honourable Tribunal in the above Title case.

~Respectfully Sheweth
1. . That the above Title Execution Petition is ﬁxed for hearing before the Trlbunal
' on 02.04.2019.

2. That this Honourable Tribunal mentioned in 1ts ]udgment that,”" J udgment dated
- 12.10.2017 passed in Service Appeal No.1055/2014 also perused and found the
plea of the learned Council for the appellant as genuine. Consequently the
present service appeal i$ also accepted and terms of judgment dated 12.10.2017
- ‘passed in service appeal No.1055/2014 titled Jamrooz Khan Versus Semor
.Dlstrlct Accounts Officer Nowshera and 07 others".

. 3. That the respondents has been 1mplemented the Judgment of thls Honourable
, Tribunal, the petitioner was allowed to retire form Govérnment Service with

pensionery benefits subject to the condition of final decision of the Apex Court .': -

- in CPLA No.550- P/2018 551-P/2018 & 552-P/2018 (Implementatlon order
Annexed as-A. -

_ : It is humbly prayed that the 1mplementat10n of the Judgment of this
Honourable Tribunal may kindly be accepted and filed. - :

~ Ido hereby solemnly affirm and declare on oath
that the contents of the Implementation of judgment i Is true and corréct to
the best of my knowledge and belief; nothing has been concealed from thls

Honourable Tribunal.

0
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OFFICE OF THE DISTRICT’E‘DUCATION OFFICER (MALE) SWABI - -

_ (Office phone & Fax No. 0938280239, emis swabl@yahoo com) -

-

- OFFICE ORDER ‘ ' .
© " The undersigned is pleased to allow the foliowmg offi clals to retire from the: Govt service -'\ '
with pensionary benefits and encashment of LPR as admissible to them under revised leave rules S ;e
1981 already retired wnthout pensuon ‘benefits due to le Iess quallfymg service and were appointed on- '
fixed/contract pay in wn'ght of Judgment in the service appeal No. 908/2016°, 909/2016 & 9I0/201 6 T8
on subject to the condmon of final decision of apex court of Supreme Court of Pakistan in CPLA l\«o |
550-P/2018, 551 P/2018 and 552-P/2018 filed agamst the saldjudgment '
S.No [ Name & Designation Name of Schoel | Period ofencashment LPR | Dateof Retirement
01 Mr. Muhammad Taib GPS No.2 Ser! 01-07-2012 to 30-06- 30-06-2013 o
: i . . : A (]
. Khan Ex-Chow Utman Zai (Gj . | 2013(365) Days on full pay AT e TR IR RENS |
02 Mr: Minjawar Khan Ex- | GPS Ghani A_'bad 01-07-2014 to 30-06-2015 30-06-2015 -
; Chow Parmoli (365) Days on full Pay .
103 Mr. Gul Quresh Ex-Chow | GPS Parwar Shah _ | 01-07-2014 to 39—06-20]5 " | 30-06-2015
| Gyswabi x| (365) dgys on full Pé{y
NOteI . y L i
' 1:- Their prev1ous orders of retlrement from Govt service without pensnon beneﬁta
- are hereby with drawn -
. . s (JEHANGIR KHAN) ®
- ... DISTRICT EDUCATION OFFICER
<’2—/ : ‘ (MALE) SWABI 5
Endst No. . {?" /Rev: Retirement File No.118/C-1V/ Dated -;:"' > /2019 T
Copy of the above i is forwarded to the:-
1:- Registrar Supreme Court of Pakistan. T S L o

2:- Registrar Peshawar High Court Peshawar.

3:- Registrar Service Tribunal Peshawar. i .

4 Secretary E&SE Khyber Pakhtun Khawa Peshawar.

5% Director E&SE Khyber Pakhtun Khawa Peshawar,

6:- District Accounts Office Swabi- Cn .

7:- SDEO (M) concerned a/w original servwe Books. i

8:- Officials Concerned. ‘ B

-  DISTRIXT FDUCA ICER
Sub: Divl: Edu. Officer M‘/AW I
—#ate) Topi : P
A 1 el
- Assitt: Distt: Officer ;
Elem:& Secy: Edu: . ‘

Swabi -
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