03.03.2020

Execution Petition No. 9/2018 *~ __ °
Mst. Mehrun Nisa e T

Counsel for the petltloner present Mr. Kablrullah Khattak, Addltlonal »
AG for respondents present.

01. Learned counsel for the petitioner contended that upon her removal
from service from 03.06.2016, she preferred Service Appeal No. 1052/2016
which was decided on 13.09.2017. While granting the relief, it was ordered
by the Tribunal that after reinstatement of petitioner, the respondents may
hold de-novo iriquffy against her while the issue of back benefits was made
subject to the outcome of de-novo proceedings. It was also provided in the
judgment that in case de-novo proceeding was not concluded within four
months, the petitioner would be entitled to the back benefits. She furth‘er
contended that the respondents have failed to conclude the eriquify within
stipulated period of four months from the receipt of the judgment, thereforé,
the petitioner is entitled to all back benefits in the Ilght of ]udgment of this
Tribunal dated 13.09.2017.

02.  On the other hand learned Addl: AG presented counter arguments that

as per judgment of this Tribunal dated 13.09.2017, the respondents

conducted de-novo enquiry which was concluded on 24.05.2018 and order'
dated 31.05.2018 was passed wherein the petitioner has been reinstated in
service and -her intervening period stands treated as Extraordin.ary Iéave
without pay. He further argued that as the judgment of this Tribunal has
been implemented in true letter and spirit, therefore, the instant execution
petition has become infructuous being executed. Reliance was also 'placed on
judgment dated 16.09.2019 handed down by the Apex Court in Civil Appeal
No. 1086/2018 and CMA No.985-P/2018.

03.  In view of »the above, the judgment of the Tribunal has been
implemented by reinstating the petitioner in service. In case she is still-
aggrieved of the order, may file fresh service appeal if so advised, subject to
all legai objections. File be consigned to the record room.

Announced:
03.03.2020

(Mla.n Muhammad)

Cmes

Member. L ""',?
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Counsel for the petitioner and Addl. AG for the
respondents present.

Learned counsel for petitioner attempted to distinguish‘
the present matter from facts and circumstances involved in-
Civil Appeal No. 1086 of 2018 decided by the Apex Court.
Her contention was that the petitioner was not associated
with the denovo enquiry proceedings, therefore, the period

of four months provided through judgment under execution

“was to be strictly adhered to. As denovo proceedings

stepped out of the given period, its recommendation and
ensuing order had no bearing upon the issue of back
beheﬁts in favour of petitioner.

Learned AAG, on the other hand, referred to relevant
portion of the enquiry report and stated that the petitionef
duly participated in the proceedings and also got her

statement recorded. He also provided a copy of statement

~of petitioner dated 24.05.2018.

Learned counsel for petitioner when confronted with
the position requested for time to further prepare the brief.
Adjourned to 21.01.2020 before S.B. -

Chairma

>
Mst. Mehrun Nisa
18.12.2019
21.01.2020

Nemo for petitioner. Addl. AG for the respondents

present.

Adjourned for further proceedings to 03.03.2020 due :

\ /.

Chaiffnan -

to general strike of the Bar.




16.10.2019

- 18.11.2019

Counsel for the petitioner and Addl. AG for the |
respondents present. ' '

Learned AAG placed on record copy of judgment
dated 16.09.2019 handed down by the Apex Court in -
Civil Appeal No. 1086 of 2018 and CMA No. 985-P of
2018. Copy handed over to learned counset' for the
petitioner  who réquests for time to go. through the
judgment of Apex Court and further prepare the brief.

Adjourned to 18.11.2019 before S.B.

Counsel for the petitioner and Addl. AG aiongw\ ahim

Dad, ADO for the respondents present. Chairman

Learned counsel requests for further time to prepare the
brief,furtherance to the last order dated 16.10.2019. |

Adjourned to 18.12.2019 before S.B.

-
.

\

Chairma
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EP No.9/2018 - ! &

03.09.2019 Counsel for the petitioner and Mr. Usman Ghani, District Attorney

for the respondents present.

Petitioner, upon her removal from service from 03.06.2016 preferred
‘Service Appeal No. 1052/2016 which was decided on 13.09.2017. By
granting the relief. It was ordered by Tribunal that after reinstatement of

~appellant, the respondents may hold de-novo inquiry against her while the
issue of back benefits was made subject to outcome of de-novo proceeding.
It was also provided in the judgment that in case de-novo proéeeding was
not concluded within four months, the appellant was entitled to the back

benefits. |

The record available before the Tribunal suggests that the de-novo
inquiry was concluded on 24.05.2018 which t‘WQS followed by order dated
31.05.2018, wherein, the inter?ening period between 03.06.2016 (the date
of removal from service) and 12.09.2017 (the date of judgment by the

- Tribunal) was treated as extraordinary leave without pay.

The issue of back benefits in favour of petitioner was dealt with by
this Tribunal in the manner as noted above and in case of non-conclusion of
de-novo departmental procéeding against the petitioner within four months,
she was declared entitled for back benefits. The date of conclusion of
inquiry and passing of office order No. 1191-97 could not be denied by the
respondents nor any explanation/justification regarding their over stepping - -
the prescribed period has been provided on the record. It appears that the
respondenté could not conclude de-novo proceeding against the petitioner

within four months from the date of judgment under implementation.

In the circumstances, the respondents are required to issue amended
office order of reinstatement of the petitioner also providing for payrﬁent of
back benefits for the intervening period in favour of the petitioner. The
requisite amended/rectified order shall be issued before next ‘date of
hearing. Office shall ensure the communication of instant order to’

respondent No. 3/District Education Officer (Female) Kohistan at the

earliest.
~ Adjourned to 16.10.2019 before S.B. , \\

CHAIRMAN =~




19.07.2019

Mr. Mir Zaman Safi Advocate and Mr. Muhammad‘
R|az Khan Pamdakhel Assistant AG for the respondents
present. '

Request for adjournment is made due to indispositién
of learned senior counsel for the petitioner today.

Adjourned to 03 09.2019 before -9:B.

Chairm s



~20.05.2019 Learned counsel for the petitioner and Mr. Kabir Ullah Khattak

learned Additional Advocate General present. Upon perusal of copies .
of documents submitted by the learned counsel for the petitioner today, -
it transpired that vide order dated 31.05.2018, the petitioner has been -

reinstated in service and the intervening period has been converted into

" extraordinary leave without pay. In these circumstances, it appears that

the application of the petitioner as mentioned in the order sheet dated

12.02.2019 has become in fructuous. Learned AAG seeks adjournment . -

for proper arguments. Adjourn. To come up for arguments on the -

application as mentioned in the order sheet dated 12.02.2019 as well as

arguments on main execution petition on 26.06.2019 before S.B

A
Member

2A6.06.2019 Learned counsel for the petitioner present. Mr. Kabir Ullah
Khattak learned Additional Advocate General alongwith' :
Muhammad Sadiq ADO present, submitted implementation report

and seeks adjournment for arguments. Adjourn. To come up for

arguments on 19.07.2019 before S.B.
e

Member

L



13.09.2018 Mr. Tahir Gul, husband of the petitioner >a10ng‘with' )

his counsel Miss. Uzma Syed, Advocate present. M/S{-,:
Khurshid Ahmad, DEO, Fatal Rahim, ADO angi Nawab
Khan, SDEO alongwith Mr. Kabirullah Khattak, Add:.
AG for respondents  present and s'ubi\n'itted
implementation report, however, it was seriously
-objected by the learned counsel for the petitioner that thé '
de-novo enquiry was conducted much after the

stipulated period fixed by this Tribunal, so ‘the .

: .\
respondents made a request to concern their record and
produce before this Tribunal on the next date of hearing .

on 06.11.2018 before S.B.

Y

' | Chairman ‘:
f11-2e0% P 7o /L»Mz’_7 Yororasle

5 o Qyera-Sepe

24.12.2018 * Counsel for the petitioner and Addl. AG for the =

respondents present.

Learned counsel for the petitioner reiterated the
objection. verbally raised on 13.09.2018. The petitioner is
required to bring in biack & white her grievance alongw1th

supporting documents, if any, on the case file.

Adjourned to 13.02.2019 before S.B for the needful. -~

Fresh notices be issued to the respondents for appearance on. -

the said date alongwith all the relevant record.




12.02.2019 Learned counsel for the petitioner present and’ submitted =
‘ A application for restraining the respondents from taking any adverse |
‘action against the petitioner. Notice of the said application be
given to the respondents No.2 & 3 for 26.03.2019. Adjourn. To~

come up for reply and arguments on the date fixed before S.B.

/,

I\‘;Ienﬁber

l26.03.2019; ~ Learned counsel for the petltloner and Mr Kablr -

ERRR RN " " Ullah Khattak leamed Addltlonal Advocate General -
e present. Learned AAG requested for adjournment to
o furnish reply of the abpliceifon:as' mentioned in the

. preceding order sheet- dated 1'-2.02.201&9_. Adjourn. To

R N | come up for reply and arguments on the eaid applier-:éation
*© on12.04.2019 before S.B | o
PN BT - .
N
‘ ~~ Member
12.04.2019 Counsel for the petitioner and Addl. AG for the

respondents present.

Learned counsel for the petitioner requésts for
adjournment as she is inadvertently not in possessiomé

of brief today.

Adjourned to 20.05.2019 before S.B.

Chairman SRE




20 03.2018

17.05.2018

02.08.2018

- .
[ - . (»’.,
. s

Counsel for the petitioner present. Mr. Kabirullah

- Khattak, Addltlonal AG for the respondents also present and

seeks adjournment. Representatlve of the department is also not in
attendance therefore notice be issued to the respondents with the

dlrectxon to dlrect the representative to attend the court

~ Adjourned. To come up for implementation report on 17.05.2018

before S.B.

a
~(Muhammad Affiin Khan Kundi)
Member
. i
Counsel for the petitioner\. and Addl. A.G for the
%
respondents present. Learned AAG requested for further

time as no representative of the respondents is present today. .

To come up for implementation report on 02.08_'_.2018 before

S.B.

Chairman

Miss. Uzma Syed, Advocate counsel for the petitioner
present. Respdndents are not present, however, Mr.
A Kabirullah Khattak, Addl: AG for respondents present. Fresh
notices be issued to the respondents for submission of

implementation report on 13.09.2018 before S.B.

<2

‘ Chairman
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2.01.2018

FORM OF ORDER SHEET CoeL , 3’
| . . ‘( - '
*_ Execution Petition No. 9/2018
S.‘No.__“ ' !)a.;te of order ) drder or other proceedings with signature of judge
Proceedings ' - S ' :
1 2 3.
" 09.01.2018 (¥  The Execution Petition of Mst. Mehrun Nisa submitted to-day by |
J— 33Uzma Syed Advocate may be entered in _thS :ele:vant Register and put up
to the Court for proper order p!ease.
) N .
) i T ‘ REGISTRAR ~
2- ul °(J 1 v Thls Executlon Petltlon be put up before S. Bench on-

2ea)e. T

v _Learne"c'l""%g'unsel' for the petitioner present. Mr.
Kabir Ullah Khattak, Learned Additional Advocate General
for the respondents present. None present on behalf of
the  department. Notice be issued to the respondent
department for attendance and written reply/comments.

Adjourned. To come up for wrltten reply/comments on

'20 03: 2018 Before S BT ..
: ./

(Muhémmad amid Mughal)
- MEMBER




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL;

PESHAWAR.
: ' Khyber Pgikhltukh;"%‘ {
sService Tribuna .
Execution Petition No.. C? 12018 l é
In Service Appeal No.1052/2016 Diary No.————

Dat(.(j..ﬁ-/——/za/tz>7 A ‘
Mehrun nisa w/O tahir gul street Gul Koroona, Sher Garh, Tehsil -
Takht Bhai, District Mardan

PETITIONER
VERSUS

I. - The Secretary Education (E &SE), KPK Peshawar.

2. The Director Education (E&SE), KPK, Peshawar.

3. The District Education Ofﬁcer, (FeMale) Kohistan.

4. AThe Sub Divisional Education officer (Female), Palas Kohistan.].

5. The Assistant Sub Divisional Edueation Officer, Palas Kohistan.

- RESPONDENTS .

................

EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO IMPLEMENT THE
JUDGMENT DATED: 13.09.2017 OF THIS
HONOURABLE TRIBUNAL IN LETTER AND .

e SPIRIT. “

.................

- RESPECTFULLY SHEWETH:

1. That- the petltloner/ appellant has filed Service Appeal
No.1052/2016 in this august Service Tribunal against order dated
03. 06 2016, whereby Appellant was Removed from service.

2. That the said appeal was finally heard on 13.09.2017. The
Honorable Tribunal was kind enough to accept the appeal and the




impugned orders were set aside and reinstate the appellant in to
‘service and further hold that the department is may to conduct the
denovo inquiry in accordance with law and rules within a period of
4 months of receipt of judgment, back benefit shall be subjected
outcome of denovo inquiry. If in case Denovo inquiry was not
‘concluded in stipulated period of 4 months, the appellant shall be
‘entitled to all back benefits. (Copy of Judgment Dated
13.09.2017 is attached).

That as the respondents have failed to concluded within stipulated
period of 4 months from the receipt of the judgment, so according
to the direction of Tribunal in Judgment, the judgment attained the
finality, therefore, the applicant/petitioner is entitled to reinstated
in service from the date of dismissal with all back benefits.

That the appellant filed application on 10.10.2017 after receipt of
judgment for reinstatement and implementation of judgment but
despite that the inquiry was not concluded within time. Copy of
application is attached)

That in-action and not fulfilling formal requirements by the
respondent after passing the judgment of this august Tribunal, is
totally illegal amount to disobedience and Contempt of Court.

That the judgment is still in the field and has not been suspended
or' set aside by the Supreme Court of Pakistan, therefore, the
respondents are legally bound to pass formal appropriate order.

That the petitioner has having no other remedy but to file this
Execution Petition.

It is, therefore, most humbly prayed that the respondents
may be directed to obey the judgment dated 13.09.2017 of this
august Tribunal in letter and spirit by reinstated. the appellant in to
service from the date of dismissal with all back benefits .Any other
remedy, which this august Tribunal deems fit and appropriate that,
may also be awarded in favour of applicant/appellant.

A2 )
APPLICAI‘%FJ/)Petltloner
Mehrun Nisa o

THROUGH: Mé

(UZM!

SYED)
ADVOCATE, PESHAWAR




AFFIDAVIT:

It is affirmed ahd declared that the contents of the above

Execution Petition are true and correct to the best of my knowledge
and belief.

W 25
DEPONENT

' S
o i
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1Sr. Date of 'Order or oth-er_;;r_oz:wezalﬁgs“w—lth s:ér;:;cure of Jﬂudge or Mz;érstwrha_teh“
No order/ - : '
| proceeding
............... S . —
o S —— et S —
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BEFORE THE KITYBER l’AKITI'l'UNKIIWA SERVICE: lRIBUNAI

Scrvice Appeal No. 1052/201¢

Date of Institution ... 13.10.2016
Date of Decision ... 13.09.2017

Mechrun Nisa W/0O Tahir Gul bucct Gul Koroona, Sher Garh,
Tehsil Takht Bhai, District Mardan (Terminated as PST,
(Jovcunncnt (Juls Pumary School Gulabad No. | KOhlSldn

Appcllant
Versus -

1. The Scuétaly to the (:ovcmmcnt of Khyber Pakhtunkhwa,

]lumnlaxy and Secondary lducatlon Civil Scucl«mat,
Peshawar.,

The Director Elementary and becondary Iiducation, Khybér
Pakhtunkhwa, Peshawar,

The District Education Officer (T emale); Kohistan,
4. The Sub Divisional Education  Officer. (Female), Palas

R
-

.l\.)

(U8}

Kohistan. .
<1 5. The Assistant  Sub D]VISlondl Iiducation Officer, Palag
Kohistan., o
Respondents
13.09.2017 JUDGMENT — °

MUI—IAMMAD HAMID MUGHAL, MEMBER: - Lecarned

counsel for . the appellaht and Mr.

Muhamniéd Adecel Butt,

Additional Advocate Genéral on behalf of the officia] respondent

i
!
|

| present. :
|

The dppclldnt has filed the present appcd s 4 of the Khyber

ro

Pc\khwnkhwa Service Tribunal Act, 1974 dgamst the ofﬁcc 01d01

dated 03 06.2016. of Jospondcm No. 3 whereby th

¢ appelfant was




‘awarded “major penalty -of ‘1'emo§/.7a_lp of service under Kh}h;;
| Pakhtunkhwa  Government S.él'\}éﬁt;s" (Efficiency & 'Discipline)
Rulcq 2011 (hereinafter 1cferrcd as BE&D Rules, 2011) on the

ground of her abscncc from duhcs

3. Lecarned counsel-‘for- the appellant contented that the appellant

was condemned unhcald l*u1thc:1 ar gucd that pcndlty was imposed

upon the appellant witl}out any inquiry ‘as (o probe the charge. of
absence agains{ her. Fﬁn'her argued that neither aﬁy show cause
notice was served ilpoh the appellant nor she was granted 1]1?:
opportunity .of personal hearing prior fo the issuance of iymp‘ugnec‘l
| order. Learned counsel vehemently stressed that the appellant was

nhot treated in accordance with law and the impugned order is liable

to be set aside. On the other hand iearned /\ddmona I Advocate

-~
T

(JCHCldl argued that holdmg of 1cgulai enquiry is not necessary in
cach and every case against the delinquent govcrnment servant and
that the regular enquiry can be dispenscd with under Rule § (i) of

L&D Rulcs 2011. In Support of h1% contention the learned District

Attol ney relied upon the Judgmcm titled MU'IIAMMAD ASLLAM
Versus INQPT(,T()R GE NLIRAI OF  POLICEL, PUNJAB and
‘olhcn (2004 P LC ((, S) (75) lunhm argued that the appellant
willfully remaincd absent: ﬁom her duty and as such the pcndlty

TEﬁnposcd upon her vide “impugned order does not warrant

| Interference.

4. Arguments heard. Filed perused.

5. 'There is not cavil to thc propo

sition that the competent




.. authouty may dIspcmc W1th mquu'y under rule S ( 1) (a) of E&D

Rules, 2011 for the reasons to-be rccordcd n wnlmg Slmﬂdrly the |

' compclcnt dulhomy under 1hc proviso of rule 5 (1) (b) of F&D

Rulcs 201 Ishall dispense with i Inquiry whme a government servant

1s or-has bccn absent from duty wnhout prior app1oval of lcave..
' Lo

Towever in the present case the appellant was also not served with

any show cause agalnsl the proposed action nor affordcd an

opponumty of personal hcarmg before passing the 1mpugned order

as icqun_cd under rule 7 (b) and-rule 7 (c) respectively of the E&D

‘| Rules, 2011. It is also not the case of the respondents that the

1mpugncd order was passed under 1ulc 9 of B&D Rules, 2011, upon
the fulﬁllmént of all the reqpiréments as mentioned in the said rule.

6. " In view of the above th\e impugned order is aside and the
: N T

appellant is reinstated. The respondent department may hold de-

| novo' proceeding/enquiry against the appellant in:accordance with

i
\

law/rules. The issuc of back bencfits shall be subject to the outcome

.

of the de-novo proceeding/inquiry.  In case the de-novo

pmceeding/inquiry against the appellant is not concluded within

DN

four months of the receipt of this Judgment, the appclldnl shall bc
S ——

dccmcd cntltlcd 10 the back benefits, Partl(,s are left to bear their
R et Ty

s ST I e -
own costs. The present appeal is decided in the above terms. I'ile be

consigned to the record room dftel its completion.

g g

Y MAD HASSAN) (MUHAMMAD HAMID MUGHAL )
MEMBER MEMBER
ANNOUNCED

A ¥ ? | | |
(G A
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s VAKALAT NAMA
NO.____ 20

IN THE COURT OF ;igx\\\\.cg _ \‘\(:\\m\k\/‘q\ C\?@&\[\Q&M

‘ MQ\N\( UM \\S o (Appellant)
' ‘ A . . - (Petitioner)
' (Plaintiff)
| VERSUS
%r\k\Q on &ﬁm' ' c\clw}t\“ (Respondent)
S | o ) . ((Defendant)
R

I/ We,'. M{\f\\(‘\\\/\_ ' NANKNER

,Do 'he"reby appoint and constitute Syed Noman Ali Bukhari and Uzma Syed, .
Advocates Peshawar, to appear, plead, act, compromise, withdraw or refer to
arbitration for me/us as my/our Counsel/Advocate in the above noted matter, without

any liability for his default and with the authority to engage/appoint any other
Advocate/Counsel on my/our costs.

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and. amounts payable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is outstanding against me/us.

Dated - /20 . A
(CLIENT)

ACCEPTED

SYED NOMAN ALI BUKHARI

Advocate ,Peskawar_.

_ UZME%S‘ YED
Advocate ,Peshawar.

Cell: (0335-8390122)




e o o~
" | |
e - . BEFORE THE KHYBER PAKHTUNKHWA
' : SERVICE TRIBUNAL, PESHAWAR.
Execution Petition No. /2018
In Appeal No: 1052/2016
Mehrun Nisa , V/S | Education Departme'nt

APPLICATION FOR RESTRAINING THE RESPONDENTS FROM _
TAKING ANY ADVERSE ACTION AGAINST THE PETITIONER, AFTER
~~ LAPSE OF PERIOD MENTIONED IN THE JUDGMENT DATED
'13.09.2017 TILL THE FINAL DECISION.OF THE EXECUTION

PETITION.
RESPECTFULLY SHEWETH:
1. ~ That the above titled Execution Petition is pending before
‘ this august Tribunal. '
2. That the appellant filed this execution petition for

implementation of judgment dated 13.09.2017 in service
appeal no 1052/2016.

3. That now the respondents departmeht conducting inquiry
‘ | against the appellant after lapse of 4 months t which is
total violation of the judgment of this Hon'able Tribunal.

4. ~ That all the conduct -of the respondents is based on
.- malafide and against the cause of justice. More so, the
respondents legally cannot be allowed to conduct the

- proceeding after lapse of 4 months which is violation of

tribunal judgment and superior court judgment cited as

2017-plc note 20. Further it is added that the in same

nature the tribunal granted relief in service appeal no

1015/2015 vide order dated 10.11.2017 so the appellant

also entitled to the same relief, Copy of the order is
attached. o '



It is, therefore, most humbly prayed that the
respondent” may be restrained from taking any adverse
action against the appellant/petitioner. Any other remedy,
which this august Tribunal deems fit and ‘appropriate that,

~mMay also be awarded in favour o‘f‘appellant_.

PETITIONER/Applicant

B — . THROUGH:. - /
|~ - o B - (UZMA SYED)
‘ (SYED NOMAN ALI BUKHARI)
ADVOCATE, HIGH COURT

AFFIDAVI_T.:

It is afﬁrmed' and declared that the contents of the above

. Application are true and correct to the best of my knowledge and
belief, | ‘ ’

7

DEPONENT
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CUTTRERY

[ a !

¢ e ————

-

"« JPLFORE THE mBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
f/ . ) . . Execution Applicatio‘n‘?-No, tg _ 12017
f " Service Appeal No. 1015/2015 Ky,

Mrs. Rushda Habib,
‘Ex-Lecturer in Zoology
. :Government Girls Degree College,
" Sheikh Maltoon, Mardan,
- Higher Educatlon Department
o Khyber Pakhtunkhwa Peshawar

R R R LR R A

Versus

1. The Hon'ble Chief Minister,
Khyber Pakhtunkhwa

2. - Mr. Abid Saeed,
Chief Secretary,

‘Government of Khyber Pakhtunkhwa, Peshawar.

3. Mr. Zafar Ali Shah
-~ The Secrétary,

Govt. of Khyber Pakhtunkhwa,
o Higher Education Department,
- Civil Secretarrat Peshawar.

- 4: Mr. Muhammad Rooz
'~ The Director of Higher Educatlon
‘Directorate of ngher Education,

| -Khyber Pakhtunkhwa, Peshawar ........ ............. Resp.ondents

;;APPLIC—ATION UNDER CLAUSE (d) OF SUB-SECTION 2 OF THE -

' ' SECTION 7 OF THE KHYBER PAKHTUNKHWA SERVICE
7 "‘{TRIBUNAL ACT, 1974 FOR EXECUTION OF THE DECISION

| -ADELIVERED BY THE LEARNED BENCH OF THIS TRIBUNAL IN
SERVICE APPEAL

NO. 1015/2015 ON 15-11- 2016 THEREBY
IMPUGNED ORDER OF REMOVAL FROM bERVICE WAS SET

"ASIDE AND APPLICAN’I WAS REINSTATED IN SERV[CE

q-'-\‘1---\ g
AT LoD
.J\._ !. » J :“f]' y
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o Mg mwwb 3 (om

.- \ 1 ' /ﬂ‘ :
- 10.11.2017 o _Pet:tloner with counsel Mr. Usman Ghani, District Attorne %,
S . alongwith Mr,

Nacem'Gul, AD(Lit) and Mr. Murad Khan, Supdt for 9 Y
' respondents present.

Ve
l

‘Learned counsel . for the petmoner argued that
Execuition Petition no. 18/2017 was filed ; in serwce appeal no. 1015/15 as
judgment of this Tnbunal was not implemented by the respondents within
‘the stlpulated period. Vide judgment dated 15.11 2016 the above appeal -

was accepted and the rcspondents were placed at- liberty to conduct

from the date of receipt
. of the said judgment failing which' the appell

de-novo engquiry mthmwermd of two months

ant shall be dcemed to
have been reinstated m service and period of absence shall then be

- treated as leave of the kind due. He further contended that petitioner

visited the ofﬁce of respondents many tlmes to inquire about- the de- -novo

enquiry proceedmgs but to no avall Flnally through letter dated

- 19.01.2017 the respondent no.3 was mformed about receipt of judgment
etc. but was advised by thc concerned officer to wait for further orders,
Subsequently in response to her application she was remstated for the
purpose of conducting de-novo enquiry under E&D Rules 2011 vide order
dated 22.02.2017. Enquiry was concluded on 24. 03.2017. Deadlme given .

by the Tribunal for conductmg de-novo inquiry expired on 18.01.2017.

As enquiry was not concluded within stipulated penod hence, thls

'Trlbuna] suspended the operation of letter dated 22, 02.2017 vide order

sheet dated 19.03. 2017 and the respondents were put on notice to clarify

why the same was not conducted/conctuded within a span of two months?
As such fresh inquiry pendmg against the appellant has no legal value.
Furthermore, the. appell
by this

ant informed that ~despite restraining orders issued
Tribunal show cause notice was served on her vide 29.09. 2017
She subrmtted written defense on 09 10 2017,

On the other hand learned District Attomey argued that the“A
petitioner submitted an application for remstatement on 20.01, 2017 and
" was reinstated on 22.02.2017 for the purpose of conducing a’e “novo
enquiry. Enquiry was finalized on 24, 03.2017 but kept pendmg due to
suspensicn  order issued by this Tribunal, vide order sheet dated~

ATTQPE Ty Qjﬁ 03.2017. As a resul

A

t of stay order the respondents may be guided for
further course of actxon At the end learned District Attorney admltted at

the bar that detalls of show cause notice were not shared by the:

departrnental representatlve w1th him, rather he was kept in the dark.

Wawa . :

-2 dvibnal, ' '
Pe “'“-“"/4‘ ' ‘Careful perusal of record would reveal that the respondents flouted

the dlrectlons contained in Judgment dated 15.11. 2016 1ntent10nal]y and.

dehberately, hence, failed to finalize inquiry proceedmgs within the




) strpulated penod Any cogent r€aso

* further corroborated by a letter submitted by

©719.01.2017. Reliance is placed on case law repo

- the respondents did not assist the leamed District Attorney b

- facts and mrsgurdmg him. It amounts to unbeoommg of

' also showing. dereliction towards ofﬁmal duty,

also become guilty of conce'chmg facts from this Tribunal. Due t

" dated 22.09.2017. She submitted

_ IL. - The respondents are directe

n- for delay has not been brought

forward by the. respondents Proceedmgs after expiry of deadline glven in

the aforementioned judgment would " be vord in the eyes of law It is

the thlthl’lCl’ dated

rted as 2017 PLC (C.S)
note 20 and 2007 PLC (C.S) 959 It is regretted that the representative of

y concealing
an official and

hence, mxscon'duot He has’

o the

dubious conduct of' departmental representative the District Attorney was

also put in an embarrassing posmon Despite suspension of operation: of

ordér dated 22.02.2017 show cause notice was served on her vide letter

reply to the show cause notice ‘on

09.10.2017. That the respondents willfully violated thedirections' of this

Tribunal and are requrred to be proceeded under order no. 21 of CPC.

In view of the fore-going the instant execution petrtron 1s accepted
with following directions to the respondents:
I As de-novo inquiry was not completed within the time span

specified in the above judgment, hence, it hus become void, non-

existent and of 1o legal value. The petitioner stands reinstated in

service from the date of her removal from service. The intervening

period may be treated as leave of the kind due.

d to take drscrphnary action against

those responsible for delaying this case as a result of which inquiry

proceedings were delrberately delayed.

Jus Drscrphnary proccedings be initiated agamst the departmental
representative  for concealing facts from this Tribunal and

misguiding the learned District Attorney.

File be consrgned to the record room L
Announced:

10.11.2017 SP/ /waqf( éézz/gd”
%/[Z {‘[{éz%/ -




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIB,UNAL, PESHAWAR.

Execution Petition No. /2018
In Appeal-No: 1052/2016

Mehrun Nisa o V/S ~ Education Department

APPLICATION FOR RESTRAINING THE RESPONDENTS FROM
TAKING ANY ADVERSE ACTION AGAINST THE PETITIONER, AFTER
LAPSE OF PERIOD MENTIONED IN THE JUDGMENT DATED A
13. 09 2017 TILL THE FINAL DECISION OF THE EXECUTION

PETITION
RESPECTFULLY SHEWETH:
1. ~That the above titled Execution Petition is pending before
- this august Tr:bunal
2. That the appellant filed this execution petition for

implementation of judgment dated 13.09.2017 in service
appeal no 1052/2016.

3. That now the respondents department conducting inquiry
against the appellant after lapse of 4 months t which is
total violation of the judgment of this Hon'able Tribunal.

4, That all the conduct of the respondents is based on
‘malafide and against the cause of justice. More so, the

- ‘respondents Jegally cannot be allowed to conduct the
proceeding after lapse of 4. months which is violation of

tribunal judgment and superior court judgment cited as

- 2017-plc note 20. Further it is added that the in same

nature the tribunal granted relief in service appeal no
1015/2015 vide order dated 10.11.2017 so the appellant

also entitled to the same relief. Copy of the order is
attached.




- It is, therefore, most. humbly prayed that the
respondent may be restrained from taking any adverse
“action against the appellant/petitioner. Any other remedy,
~which this august Tribunal deérns fit and appropriate that,
“may also be awarded in favour of appellant.

PETITIONER/Applicant .

THROUGH: * - /”
| oy
' (uzrﬁx SYED)
Ry
@&
(SYED NOMAN ALI BUKHARI)
ADVOCATE, HIGH COURT

AFFIDAVIT:

It is affirmed and declared that the contents of the above
Application are true and correct to the best of my knowledge and

~ belief.. |

77 '
DE%EENT




| ;-ﬁShelkh Maltoon Mardan,

Execution Application No, L 2o17
N R
Service Appeal No. 1015/2015

Ms. Rushda Habib,
“Ex-Lecturer in Zoology
-Government Girls Degree College,

- -Higher Educatlon Department
o AKhyber Pakhtunkhwa Peshawar. .

......................

Versus

1. The Hon'ble Chief Mmlster
Khyber Pakhtunkhwa

2. Mr. Abid Saeed,
o Chief Secretary,

~Government of Khyber Pakhtunkhwa, Peshawar

3. Mr. Zafar Ali Shah
.- The Secretary,
.+ Govt. of Khyber Pakhtunkhwa,
" Higher Education Department,
- Civil Secretarlat Peshawar.

4 Mr Muhammad Rooz,
- The Director of Higher Educatlon
. Directorate of Higher Education,

Khyber Pakhtunkhwa, Peshawar ......... e, ,...Respondents

T-APPLICATION UNDER CLAUSE (d) OF SUB SECTION 2 OF THE

SECTTION 7 OF THE - KHYBER PAKHTUNKHWA SERVICE

© ' TRIBUNAL ACT, 1974 FOR EXECUTION OF THE DECISION

, ,DELIVERED BY THE LEARNED BENCH OF THIS TRIBUNAL IN

SERVICE APPEAL NO 1015/2015 ON 15-11-2016 THEREBY

IMPUGNED ORDER OF REMOVAL FROM SERVICE WAS: SET
-AASIDE AND APPLICANT WAS REINSTATED IN SERV[CE

?‘r‘ f\ -v,.u_, S ‘.‘
£ & LA J\_..rx_, . _i 5 /
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M sk

10.113817 - Petitioner with' counse] M. ‘Usman Ghani, District Ai’tgfiﬁ/\\
' o o alongwith Mr, Naeem ‘Gul, AD(Lit) and Mr. Murad Khan, Supdt\foiiﬂ;l/
respondents present. - I,

carned counsel - for the petitioner argued that
Execution Petition no. 18/2017 was filed in sérvice appeal no. 1015/15 as
Judgment of this Tribﬁnal was not implemenied by the résponderits within 3
the sﬁpulated period. Vide judgment dated 15.11.2016 the above appeal -
was accepted and the respondents were placed
“de-novo enquiry within?périod of two months fro

~of the said judgment failing which' the

at liberty to conduct
m the date of receipt

appellant shall be decemed to

have been reinstated in service and period of absence shall then be

treated as leave of the kind due, He further contended that petitioner

visited the office of respondents many times to inquire about the de-novo

enquiry pfoceedings but to no avail, Fihally 'through letter dated‘

. 19.01.2017 the respondent 1o.3 was informed about receipt of judgment }

etc. but was advised by the concerned officer to wait for further orders.

Subsequently, in résponse to her application she was reinstated for the
purpose of conducting de-novo enquiry under E&D Rules 201 | vide order
dated 22.02.20]7. Enquiry was concluded op 24.03.2017. Deadline given.

by fhe Tribunal for conducting de-novo Inquiry expired on 18.01.2017,

As enquiry 'was not concluded within stipulated period, hence, this
Tribunal suspended the operation of letter dated 22.02.2017 vide order
sheet dated 19.03.201 7 and the respondents Were put on notice to éIarify
‘why the same was ‘not conducted/concluded within a span of tWo months?
As such fresh inquiry pending against the appellant has po legal value,
Furthermore, the appellaht informed that‘ despite restraining orders issued

v\ﬂ\_‘ A

by this Tribunal show cause notice was served on her vide.29.09.2017.
She submitted written defense on 09.10.2017.

~ On the other hand learned District Attorney argued- that the.
petitioner submitted an application for reinstatément on 20.01.2017 and
~ was reinstated on-l’22.02.20'17 for the 'purp_ose of conducing de-novo
. enquiry. Enquiry. was finalized on 24.03.2017 but kept pending due to
R o suspension_ order issued by this Tribunal vide order sheet ‘dated-v
| ATT‘;TE[}&OBNI? As a result of stay order the ‘rcspbndents may be g’uid’ed fo_r.

further course of action. At the end learned District Attorney admitted at,

the bar that details of show cause notice were not shared by the:

* . departmental representative with him, rather he was kept in the dark.

. kitwa ‘ S .

Ot Lribnnal, : : o ' . : ‘
‘Careful perusal of record would reveal that the respondents flouted

- the directions contained in judgment dated: 15.11.2016, in:tentionally' and.

h deliberately, hence, failed to finalize inquiry proéeedings within the




stipulaied périod' Any cogent reason “for delay has not been brought

forward by the. respondents. Proeeedmgs after expiry of deadline gwen in

the aforemennoned judgment would “be v01d in the eyes’ of 1aw it is

" further corroborated by a letter submitted by the petltloner dated
©19.01.2017. Reliance is placed on case law reported as 2017 PLC (C S)

note 20 and 2007 PLE (C.S) 959 Tt is regretted that the representative of
the respondents did not assxst the 1earned District Attorney by eoncealing

facts and mlsguldmg him. It amounts to unbecoming of an official and

- also showmg dereliction towards ofﬁmal duty, hence, unsconduct He has’

also become gullty of concealmg facts from this Tribunal. Due to the
dubious conduct of depammental representative the Dlstrlct Attorney was
also put in-an embarrassing posmon Despite suspension of operation of

ordér dated 22. 02 2017 show cause notice was served on her vide letter

| dated 22.09. 2017 She subrmtted reply to the show cause notice on

09.10.2017. That the respondents willfully violated the directions of this

Tribunal and are reqmred to be proceeded under order no. 21 of CPC.

In view of the fore-going the instant execution petition is accepted

with following directions to the respondents:

1. As’ de-novo inquiry was not completed within the time span
specified in the above judgment, hence, it has become void, non-
existent and of no legal value. The petitioner stands remstated in
service from the date of her removal from bbiVlce. The mtervenmg

_period may be treated as leave of the kind due. -

1L The respondents are directed to take disciplinary action against

those responsible for delaying this case as a result of which inquiry

proceedings were deliberately delayed.

1L | Disciplinary proccedings be initiated against the departmental

representatwe for concealing facts from this Tribunal  and

misguiding the learned District Attorney.

File be con51gned to the record room

: —““——-— DL /;WJ 1 essces
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BEFORE THE KYBER PAKHTUNKHWA SERVICE

TRIBUNAL, KPK PESHAWAR.

Execution Petition No. 09/2018

MEHR UNNISA ...........ooienee. e APPELLANT.

IMPLEMENTATION REPORT

1. Para No.1 is correct hence no Comments.

2. Para No.2 of the execution petition iscorrect to the extent that in compliance

of the judgment passed by the honorable service Tribunal Peshawar vide

dated 13/9/2017in Service appeal No.1052/16, the appellant was reinstated

“at GGPS Gulab No.1 Pallas Kohistan for the purpose of Denovo inquiry.

The DEO (F) Kohistan nominated Mr. Abdul Rasheed Head Master (BPS-

17) GHS Teyal for purpose of denovo inquiry.

. Para No.3 of the execution petition is incorrect, in accordance to the court

order the undersigned constitute denovo inquiry well in time appellant is
full aware of that in the light of denovo inquiry appellant has reinstated on
her fespective services and her intervening period converted into extra
ordinary leave without pay, which has already mentioned in the
reinstatement order.

Appointment order is annexed as annexure “A”

. Para No.4 is incorrect and denied, the appellant did not submit any kind of

application with regard to his plea till date nor any such available with the
respondent. The DEO (F) Kohistan appointed Mr.Abdul Rasheed Head
Master (BPS-17) GHS Teyal as inquiry officer for Denovo inquiry vide
DEO (F) office Endstt: No 9595-97 dated 17-03-18 and the officer

conducted inquiry and submitted his report.

DENOVO inquiry is annexed as annexure “B ”




5. Para No.5 is incorrect and denied; the honorable service Tribunal order has
already been executed. The respondent cannot even think of violation of any
order of the Honorable service Tribunal.

6. Reply of para 6 is that appellant has already reinstated in abeyance with the
Tribunal order and she has treated as per law and rules.

7. Para No.7 is incorrect appellant has already been treated as per law & rules
in the light of Tribunal judgment.

It is théreforé, in the light of the above stated facts and

circumstances, very humbly prayed that the execution petition in hand may

TSP

please be dismissed with cost.

District Education Officer ‘
(Female) Kohistan ‘




o,

e Annepure &

R - . )

.. ;OFFICE OF THE DISTRICT EDUCATION. OFFICER (F) KOHI‘STAN

" ' OFFICE ‘ORDER::
o . “Whereas Ms
her service appeal'no 1052/2016 jated 13/10/2
*pakhtunkhwa Peshawar. The Hon rable service
; appellant was reiinstate'd‘into’sér ice and the case'wa
- proceedings /inquiry in accordancg with rules as per-ju

t. Mehrun Nissa. Ex PST GGPS Gulab Abad No 1 had submitted
016 pefoyezhonorab'le'f‘sérvii:e tribunal Khyber
tribunal Peshawar accepted her appeal, the
s returned to department for denovo
dgment announced on 13/09/2017.

n officer {F) Kohistan appointéd MnAbduE‘ Rasheed
officer for denovo inquiry vide DEO (F) office
er' submitted his report with the -

. .Wheréas District Educatio
BPS 17 Head Master GHS Tival Kohistan as inquiry.

_Endstt NO 9595-97 dated 17/03/2018.Inquiry offic L .
d-teacher.may be re- instated in to service as per judgment '

od w.e.f 03/06/2016:(Date of removal) to
Instate by.honorable service tribunal) may be -

recommendation that the concerne
of honorable service tribunal ,and the peri
13/09/2017 (Date of announcement of re-
converted in to Extra ordinary leave Withgjut pay. -

_ In view of-the above facts Mst.Mehrun Nissa' Ex PST GGPS Gulab Abad
No 1 is here by re-instated in to'service at GGPS Bankhad Village- against thie vacant post of
PST on her own pay and Grade.in the light of judgment of honorable service tribunal
. w.e.f.13/09/2017;after impose the fallowing minor penalties as recommended by the inquiry '
- officer dated 29/05/2018. ., | o R : '
: 1. The intervening period w.e.f0 /
{eave without pay. "’ B
2. She is warned to be resmain
‘NOTE:- )

1. NO TA/DA is Allowed. L
2. Charge report should be subm"ttted to-all concerned. o

06/2016 to 12/09/2017 convérted in to Extra ordinary

eH careful in future.
-sd- ~

District Education Officer
o (Female) Kohistan.

Endstt: No. //4/ = 77,/
_ Copy of the above is forwarded to:-

Pokhiunkhwa Peshawar. .

Director E&SE Khyber . :
yber Pckhtunkhwo..Peshowor'.

Advocdte General Kh
Deputy commissioner Kohistah Lower.
sub Divisiongl Education-Officer (F) Pattan Kohistan.

Districi Account Officer Kohistan. |
~ ADEO |uitigation) Local Office
Official concernediss -

,\lgxu.b-uw..

o/
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-
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DE-NOVO INQUIRY REGARDING APPEAL NO 1052 2016 TITLED
MEHRUN NISA VERSUS GOVT: OF KHYBER PAKHTUNKHAWA
H
PESHAWAR (E&SE) DEPARTMENT.

References;- Pres

. De- novo'inquiry was jpiziatec in pursuance of letter no 9595
dated 17/03/018 received from DEO{F) office Kohistan '

Short History;-

Mst Mehrun Nisa Begum Was Removed from service by DEO (F)

. Kohistan Vide Endostt: no 3148-55 dated 03/06,{(_)16.She submitted appeal to

director (E&SE) Peshawar but no response given to her by the Department,then
she lodged an appeal before the honorabte service tribunal court Khyber
Pakhtunkhawa Peshawar Appeal no 1052/16 dated 13/10/2016 the honor-able
court reinstated her in the Govt: service on 11/09/2016 subject to complete the
De-novo inquiry within four Months.

el

Procedure;- : ) - o -
I called the appellamt?or peisonal hearingz got her statemeant

(Annexed). —

| examined the record in the office of DEO (F) Kohistan.
Facts and Findings;-

1. The inquiry was conducted in detail By the inquiry officer Mr Abdur Rashid
Head Master GHS Tiyal Kohistan.
.2. Mst Mehrun Nisa Was appointed as primary school teacher in 2006 by EDO
Kohistan.
3. She was posted in GGPS Gulab Aabad in 2016.
4. She removed from service on 03/06/2016 vide DEO (F) Office Endstt no 3148-
55 due absences from school duty on one line report of ASDEO Circlz Pailas.
idance rebiitoa st ‘m;esent during the Month of March

¥

N ‘.,,‘.;::.??;)..‘.-;. . A

g




Breset on auty,
8.4 showcase vias

butnGthanded overto te

A1Actording to Head Mistrssg o1

The Manth of o

12:Ng'any. Detail inquiry was conducted:.

G
3/206,:04/201,

¢d thigugh hews papers:
othe arpe

PS Gulab Abad shev,

Ges
and 0

Recommendation;.

"}A'fft'er:pgt't_!fs?"f-;o‘f’rec_jdjr’d.fén'd?s_iéjtéme‘riti'th'é}.'teat:h'er;" the
erp R

ndations are.bei ng give

,fé‘,ht';-‘f.,“'qri‘p'é:r,s"binél-'ﬁga'r'fhg~.

ila 3s presentiin schog) for
5/2016.. |

n..

Head Master GHS Tiya
Inquiry officer;




Encl: As above

KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWARl R

No./BlG st paed (& 1 G o010

To
The District Education Officer Female,
Government of Khyber Pakhtunkhwa,
Kohistan.
SUBJECT: - ORDER IN EXECUTION PETITION NO. 9/2018, MST. MEHRUN NISA.

I am directed to forward herewith a certified copy of order dated .
03.09.2019 passed by this Tribunal on the above subject for strict compliance. '

v
REGISTRAR— =~
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL '
PESHAWAR. -
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. bhort Historv;-

DE-NOVO {\QUIRY REGARDING ;’-‘\PPEAL NO 1052/2016 TITLED .
MEHRUN NISA VERSUS GOVT: OF KHYBER PAKHTUNKHAWA |

PESHAWAR(E&SE) DEPARTMENT. - | .

Referep_g:_e_s; : : :
- De- novo inquiry was init :a.ted in. pursuance of letter no 9595
dated 17/03/018 received from DEO ( )oftice Kohtstan B

Mst Mehrun Nisa Begum Was Removed from service by DEO (F)

. Kohistan Vide Endostt: no 3148-55 dated 03/06/016.She submitted appeal to

director {E&SE) Peshawar but no response given to her by the Department,then
she lodged an appeal before the honorabie service tribunal court Khyber
Pakhtunkhawa Peshawar Appeal no 1052/16 dated 13/10/2016 the honor-able
court reinstated her in the Govt: service on 11/09/2016 subject'to comp]ete the ‘
De-novo inquiry within four Months. ’

Procedure;- A
i cail~=d the appel lant for ptrsona, hearmg got her statement

[Annexed) \ “
L 4
‘ | examined the record in the office of DEO (F) Kohlstan. o ? @‘\
s:ts and rindings;- : .

1. The inquiry was conducted in detail & the mquwy offlcer Mr Abdur Rashld
Head Master GHS Tiyal Kohlstan ‘
2. Mst Mehrun Nisa Was appointed as pr:mary school teacher in 2006 by EDO
Kohistan. :
. She was posted in GGPS Gulab Aabad in 2016. o :
. She removed from service on 03/06/2616 vide DEO (F) Office Endstt no 3148 -
55 due absences from school duty on one line report of ASDEO Circle Pailas.
. But the attendance register shows her p.asent durmg the Month of March ]V\Af

2016 April 2016 & May 2016.
%__'f—__ﬁﬁ*

,{b U.)

un
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“found in attendance Register in April 2016.

preset on duty.

6. Althouigh ASDEO Circle Palls reported hér. abéent in the, Month of April 2016
and no date of absent shown in his report, no signature of ASDEO circle Pallas was 23

7. SDEO (F) Kohistan has visited the school on 23/05/2016 and:jporte%er :

but not handed over to teacher by post or by hand. —

11. Accordin GPS Gula
12. No any Detail inquiry was condpcted.

Recommendation;-

~ 8. A showcase was found in the record issued vide 2336-43 dated 29/04/2016 , 1

3

. N Qwcase was served through news papers. , »\/\4)
wﬁm‘@c_e was given to the appellant for'personal hearing. .’

b:Abad she was presentin school for
The Month of 03/206, 04/2016, and 05/2016. T

- oty

following recommendatio

1. She may be Reinstated in to service w.e.f.13/09/2017 (date-of decision of
Honorable Khyber Pakhtunkhwa court) with all benefits. *

ordinary leave without pay.

- After perusal of record and statement the teacher, the

Ny

ns are being given.” :

T
Ny
-

=
Li

2. Her period of removal w.e.f 03/06/2016 to0 12/09/2017. r.nay be treated as

- s
o i
dur Rashid ’ ]
ead Master GHS Tiyal ¥

Inquiry officer. -

S “““&i:k\p | ok )




. order was con51dered to be unL

o manyfa

. order dated 17. 01 2013
: disnus
Wthh

" be conducted inthe. mcnn

' ‘competent at

4 (st
pere . 7w.»w

IMC/ N 1’(:ct
' oW \0"

SUPREME COUR’I OF PAKISTAN
“{Appellate Ju 1sd1ct1cm) -

PRESENT:
Mr. Justice Gulzar Ahmed

Mr. Justice Sajjad Ali Shah
Mr Jushcc Munib Akhtar

" )oB6 '
| c A,No.1068 of 2018 and CMA No.985-P of2018

" Against tHe order dsted. 29.03.2018;
i ~rassed by the Kh ber- P,
%cmcc Tnbunal Pcshawarm Bxccutio; ‘etition. Ng 67/20 17}; akhtunkhwn

Govt o_f KP through Secretary lementary & Appellant {s}
Secondary Education, Peshawar & others

VERSJS

SyedEShahin Shah. - ...Respondent(s)

For “the- Appellant (s) - ¢ Barriste:"Qasim-Wadood, Addl.A.G. KP

" For the Respondent(s) : .Rai Mutammad NamZ'Kﬁ'mﬂ, ASC

Syed Rif iqat Hussain Shah, AOR

Date of Hearing ' :* 16.09.2019
OR D El _
GULZAR AHMED R The respondent was appomted
GULZAR ARNLI, o7

as a. anary School ’I‘cachcr in N ay, 2010. His very appoi.ntmcnt . L

wiul for that he has concealed

cts about hlS age and prc rious cmploymcnt thus, through

his service was dlspenscd Agamst his

sal ‘order, thc rcspondent ﬁlcd Servncc Appcal bcfore the
Khybcr Pakhnmkhwa Scrv:cc T bunal Peshawar (the Tribunal),

as acceptcd by thc Tr bunal v1de 1ts Judgment da!.ed

. 04.07.2016 by scf.tmg aSJdc tte order hated 17.01. 2013 and

rci'nstaﬁng the respondent in service with dJrectlon that an cnqu1ry
A crai prescnbcd by the Iaw by the

authority ml.hm a per od of two 'months of the receipt of

Scanned by CamScanner




AL A i et an

X Judgmcnt and m casc thc °°mpc1 ) e,

nt- authonty falls
to conduet
and
concludc the ¢nquiry. \vxthm he spccnﬁcd

pcrlod th
rcspondcnt shall bc deemed to bc 1 o

b r b =mstated Jin scnncc with back
cnc its
y treatmg the pcnod spent out- of

i scrvice w.o.f

_ K 13, Ol 2013 txll date ag leave of th'

Pursuant to this

judgment -
gm 01" the Trlbunal it .ppears that the appellant-

) depa.rtment
| conducted an enqmry m whxch the rcspondent also

seems to
have parucxpated and, ¢n. conclusxon of enquiry, the

.appellant agam passed order datcd :30.03, 2017 by which’ the

——

re
spondent was agaun removed fror. service, The respondent did

.. not challengc the order.of his remo al dated 30.03.2017 rather on S

18.04.2017, he filed Execution Peti-ion No.67 of 2017 before the

(LY

'I‘rxbunal against: the ‘District Educ: uon Officer (Male}, Pesnawar

. etc for dlsobedxence of judgment dat «d 04.07.2016 and awarding of
exemplary pumshment under the relevant law. After hearing
parhes the Tribunal passed ‘he unpugned- order dated '
29.03. 2018 the opcratlve para of wt 1ch is: as follows: -

*This mbwml in the juc gm.ent dated 04 07.2016 clea.rly .

fixed time of 60 days ,or conclusion of enguiry. The :

- department -did not honor the time and regardless of other
merits, the said order wou d have no eﬁ'ect’ under the law as
settled in the above meni oned rulings. Consequently, the
impugned order dated 31.03.2017 is set aside and the .
judgment of this Tribuni dated 04.07.2016 would be

: zmplemented and the (ppellant would be treated as
reinstated in accordance w.ith the direction in the order dated
04.07.2016. To come vp for- implementation report on

| 24.04.2018 before S.B.” .

The Judgments cited by the ’I‘nbun 11 in the unpugned order, are
also that of thc Tribunal. )
2. - We have noted that ju lgment of the Tribunal dated

AQ4.O.‘7.201'6 was not chaliengcd- b any party and pursuant to

kY

ATTESTED

Scanned by CamScanner




sspopaue o -3

which @c appellant also started “orducting enquiry but the same

o .cogld not be poncludcd within t ¢ period of two monthé, as fixed [

- by the Tribunal by its judgment. However, the fact-'r'cmaiﬁ:s that

the :requr}dent continues to paticipate-in- the enquiry and on

2 -copclusion of the 'enquh'y,'ﬂ{e appellant again passed order dated

' 30;03.2(_)1’7', by which the respendent .fwa_ls.'again‘ rémo\i;;d,; from

service. This Court was seized «f a similar situation in the case

- titled-as The Divisional Su_perini,endénf_, Postal ’Sefvices; Lahore

etc'v. Muhammad Boota, ete |5.A.No.231-L of 2012], ini which

or"d;er dated 26.10.2017 was passed, where this Court has- dealt

 with the matter as follows:.

“2.  Leamed counsel for the petitioner conterids that there
| is no statutory bar to,c.ntinue the inquiry. and take it'to the
logical conclusion withir, a reasondble time and in the instant
case, the matter was r:manded by the learned Tribunal on
4% January, 2010 to conduct de-novo inquiry within the
period of four months. It is. urged that large number of
" witnesses twere ‘examuned, which consumed. considerable
time and the inguiry we s.completed on 10,12.2010; in which- |
the respondent- also articipated” and - produced defence
evidence.-After conside:ation of all the material; collected by
the inquiry commilte¢, the embezzlement amount. was
directed to be recovesed. from the petitioner ‘and 'major
penalty was recommerded. Based onisuch inquiry,’ show
cause notice was ‘issud to the respondent on 10.12.2010
Jollowed by 15:12.201(. After hearing the petitioner, he was
* dismissed from service on 26.1.2011, All such. proceedings
. were set aside in apjeal by the Tribunal merely on the
ground that since inquiy could not be ‘completed within the
given time, therefore, n2 credibility of law could be given lo
iry. .
;‘u o mlq‘;:e’ycondusion crawn by the learmed Tribunalis not
backed by any law. Invariably in large number of cases the
cases are remanded an directions are made_to.‘ th‘e.;authqnty ‘
" concerned to conduct d *novo proceedings within.given tme.
On._ completion. of the ingquiry, proqeedmg; are invariably
considered by the- app2llate authqnty.loo{cmg all " the facts
and circumstances of tie case..In the instant case we have
- noted that respondent has fully participated in the: inquiry,
, Ji seyond the period prescribed
. Tribunal. Wo prejudice” s shown to have beengcausted to;the
" respondent, even he participated ‘in the proceedings
. throughout without any reservat}’on or objection. '
4, In this view o7 the matter;, The Federal Service
Tribunal was not justijied to brush aside the entire inquiry

———
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2CANOI06S o7 2018 and CMA No.985-Pof2008 - . : -

as, prima facie, substantiai embezzlement was esiablished ' -
to have been made from thic pubhc fund in the hands of the
© respondent, therefore, app:al is allowed.. The impugnezd
judgment is set aside and s :rvice appeal shall be deemed lo
be pending. The Tribunal is directed to hear the pwtncs and
decide the appeal preferc bly. within a.period of three
months”. '

3; o The case in hand being of a similar nature, ﬂlﬁi’ef()}t“{)a
we tend to follow the same and fini the impugned ordr* ated
29.03.2018 of the Tribunal to be suffcring from legal defect and set

J
aside the same. The appeal is, therefure, allowed.

;-

CMA No.985-P of 2018

4. As the main appeal has been allowed, therefore, the

- CMA stands disppsed of. : | Sd/-j
S - S Se/-J
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