| 10.01.2019

Petitioner alongwith coun»selianri Addl. AG .alongwith
Muhammad Sheraz, H.C and Gulzar Khan, ASI for the

- respondents presént.

At the outset learned AAG referred to the order dated
13.03.2018 passed by District Police Officer, Nowshera
whereby " the petitioner was dismissed from service. The
petitioner admitted the receipt of copy of the said order and
stated that he had preferred departmental appeal agamst the
same on 16112018, - . ’ ‘

"I view of tthf: above"developr#né;nt where a fresh order of

_l‘dlsmlssal from service Was passed against the petitioner the

E &

instant- executlon proceedings cannot further be proceeded.

" The same.are, therefore, consxgned to record room.

e

g
" Chairman

ANNOUNCED
10.01.2019
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“respondents present Representatlve of the respondents submitted

‘ic 1mplementat10n report Wthh is placed on file. A copy was also handed

ot

“'Gver the Ieamed counsel for ‘the petmoner Case to come up for further

proccedmgs on 21. l 1. 201 8 before S.B.

S L S PR

(Ahnpdd Hassan)
mber

: Counsel for the petltloner present M/S Gul Zad, ASLCTD and -
E ,,Akbar Hussam S I alongw1th Mr. Kabxrullah Khattak, Addl: AG for

Y]
t




~ None present on behalf of the petitioner. Mr.~

702, 05 2018
b DAL L Kablrullah Khattak, Addltlonal AG ‘alongwith Gul Zad, ASI
boimis. i S and Sheraz Khan ASI for the respondents present. The
o ’ o A:Tnbunal is non functlonal due to retlrement ‘of our Hon’ble
Chalrman Therefore the case 1s adjourned To come up for
same0n24 07 2018 - $

- Reader

24.07.2018 - - Learned counsel for the petitioner and Mr. Muhammad Jan
- learned Deputy District Attorney alongwith Mr. Muqaddar
Inspector and Mr. Gulzar Khan S.| for the respondents present. '
Learned counsel for the petitioner seeks adjournment. Adjourned.
~ To come up for |mplementatlon report on 31.08.2018 before S. B
.,/
Member

N7 :
31.08.2018 Counsel for the petitioner.and Mr. Kabirullah Khattak,
Additional AG for the respondents present. Implementation
report not submitted. Learned Additional AG <eeks fhrther

adjournment. Adjourned. To come up for implementation

report on 16.10.2018 before S.B.
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Execution

' FORM OF ORDER SHEET NI T

N .
k-

30/2018 e

Petition No. o T
T EVRIE N 3 ) Ol

S.No.

Date of order
Proceedings

Order or other proceedings with sngnature of Judge

2

24.01.2018

The Execution Petition of Mr. Momin Khan submitted to-day by
Roeeda Khan Advocate may:be entered in the relevant Registef and put up

to the Court for proper order please.

\ ta iy
REGISTRAR -

“‘This Exechition ~Pétition’ be ‘put” up- before 'S; Bench on-
. l?..;é). hte, A : R e L A 3.-'?

z e
RS . i , e CM
i ; o N BRI ST
12.02.2018 RNy Pet:tioner in person present Notzce be issued to the
o respondents for lmplementatlon report for 05.03.2018
- ' before S B . . 2 . = " ~ . . - . .,( e sas
2N I A ER L L S T A CORLI PN O SRRl -~
(Muhammad Amin Khan Kundi)
Member (J)
% ;o k .T!*" ‘ . 5.‘ -'.',;if-z h\‘,”’
1 1 ,!::! pe ‘6
v L ! “; ‘“!‘..4 IR ..; \'I‘ 3 §,‘ ! “H: g

" 05.03.2018

s 5 idutisel for the appellant present and, pgsistart A
TRer 2 Counsel L B

¢ present on behalf of respon
ondent department

8 belore S.1B.

dent dcpallmcnt Notice

-esent. Non der ‘
o for' subthission ol

be issucd to the 1esp

nentation report on 02.05.201
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BEFORE THE HON’BLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

CUL GRS i

Executlon petltlo“n No 30[ M?Q e |
Tt e AN grukhwa..

artaid Yo gy }q; i, e, AN Pl A3 MR Khybcl"}P ._% it 515 L I 0y

" | ' T : Ser‘w qs"
SANo. o905 < ,,yN_._.{ JA"’?

: Dated=—==
4vw 03 Bulinieite aedd giiooM R e nsine ¥ anin e et S miman ,
- b Momm Khan,»}m ASlthyber rPakhtunkhwaf,EphtegI orce -
sreely oo vy it ol a0l gt ‘ Appelilant
: AMEYEDAY Versus S ’
e ... The provingial,Police, Qt‘ﬁce r, Khyber Pakhtunkhwa Peshawar .

2. Additional Inspector General of Pollce/_L.ommandant Elite

Force KPK Peshawar. | ; |
3. Addgtlonal Inspector General of Pol1ce CTD KPK Peshawar
4. The Deputy Commandant Elite Force KPK Peshawar

otz 0 biueed =i Fxebutivii’™™ ’Petltlon‘ O DlrectnLg E:t’fffé s

LGLOL.EGAT ot TiQet . M
respondcnts o lmplement the ]udgment 0f
A (. t1
this honorable tribunal in letter and Spmt '
(ol andds miimea bein TRPECE - : g

i ndmad - P |

/Respectfully Sheweth, |

1. That the appellant/ appllcant ﬁle serv1ce appeal No
1299/ 15 in this August Tribunal agamst=the order Dated
'j_:_:19/1 1/2012 where by the appellant was, dlmeSbed from

. SGI‘VlCC

2. That this honorable Tribunal was ~p1eased to acce'pt;”the
o A‘appeal of the appellant and set aside the impugned order
and reinstate the appellant in service v1de order Dated

09/10/2017. (Copy of order is attached ) |

e




© Dated:24/01/2018

3. That the -appellant submitted the judginen‘t/ order Dated
09/10/2017 to the respondent but no action has been taken
by the department so far.

4. That the judgment is still in the field and has not been
suspénded or set aside by the Supremé Court of ‘Paki_Stan, ‘
| therefofe, the reSpohd_ent are legally bound to imple’menf o

the' judgm_ent of this August Tribunal in its true sense.

" 5. That the pet1t1oner has no remedy Except to ﬁle this
“execution petition.

It is therefore most humbly prayed that the
respondents may be directed to implement the
judgment of this August Tribunal in letter and
Spirit. | |

Through

&
‘Afshan Manzbor
Advocate High Court Peshawar
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BEFORE THE KHYEER PAK.HTI NKHyA SERVICE mmUAL ///’ SR

A

Appeal No. 1299/2015

Date of Institution’ ... 10.11.2015

Date of Decision” ... ' 09.10.2017
o | |
Momin'Khan, Ex-ASI Khyver Pakhtunkhwa Elite Force. (Appellant)
VERSUS
1. The Provmcxal Police Officer, Khybor Pakhtunkhwa Peshawar gnd 3 othérs.
{Resporndents)
MR. MUHAMMAD ASIF YOUSAFZAI, o
Advocate == . Forappellafit.
- MR, KABIRULLAH KHATTAK, : , : :

Addl. Advocate Geperal For respondents.

MR. NIAZ MUHAMMAL KHAN, ... CHAIRMAN

MR. GUL ZEB KHAN, ' - * MEMBER

JUDGMENT i

N NIAZ MUIHAMMAD KHAN. CHAIRMAN.-  Arguments df the leamed

counsel for the parties hear #3:d record perused.

FACTS
2. The appellant who was ‘on deputation from Crimes Investigation Dépaﬂlnent now

Counter Terrorism Department to Elite Force Khyber Pakhtunkhwa, was proceeded
| » against -departmentally by Borrowing -Departinent and the Box‘rowin:g' Departiment
imposed penalty of dismissal ﬁom service on the appellant on 19.11 2012 The charge

against' the appellant was his-involvement in two 'criminal cases. The appellant was °

. “F:finally acquitted in the firs: criminal case on 133.2013 and in the secopd criminal case
A e SR

e
\
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I

‘.l:’};tlge Borrowmg Authomy for proceed1 1gS under Rule 9 supra withir a enod of 3 months

4,

on 05. 0.4; 2015 Aﬁer second acquxttal h¢ ﬁIed a departxnental a‘,p'peal on 20.05.2015

whlch was rejected on 113 10 2013 Thercaﬁet the appellant flled, the present appea]

before this Tnbunal on 10 11 2015
ARGUMENTS

———— e A

3. The lgarned counse! for the appellant prgued that the very duthority which has

passed the order of dismissal was not (:omjaétént authority for the reason that services of
the appellant were admittedly borrcwed by Elite, Force. from CID (CTD). That in such

event the very order of dismissal is & yoid order being passed by an incompetent

authority. That no limitation shall run agsinst the void order.

On the other har-nvd thevleva;ned Addl. Advoéate Gent:Jal atgued that the proper
proceedings were conducté‘d agains.t- thé ap;;ellanlt. That since the sefvices of the appellant
were placed at-fhe disposal df Elite fercé, the Commandant of the EForcc has rightly
passed the impugned order.

CANCLUSION.

5. Wlthout adverting to the merit of thd case, adrruttedly the servieds of the appellant

were borrowed by Elite Force under Rule 9 of the Khyber Pakhtunkhw? Police Rules

1975. Under this nile the pt-.mshment can be awarded only by the Lendir')g Authority The

Borrowmg Autimonty can only transreit the proposal to the Lending Authorxty with regard

of the proceedings. In view of rule 9, this Tribunal is of the view than’ th¢ impugned order

has been pasqed by an mcompetent e\lthorlty and the order is vdid 4nd no Ilmltation shall
run against such order.

. . . H l ‘e
6. In view of the above discussion, te Tribunal accept;s thé plesent appeal, sets

asidc the impugned ordér and reinsta‘e the 4ppfllant in gervice. The c%se is sent back to
/\_

frem?s date of receipt of this Judgn- ent. Back benefits of the app¢11 t shall be subject




r OWn COsts. File be

to outcome of denovo proceedings. Parties are left to bear thei

ecorfl rooim.
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Subject: DENOVO DEPARTMENTAL ENQUIRY AGAINST EX-AST MOMIN ¢

Y

KHYHER PAKHTUNKHWA, POLICE

L"**)\%ﬁh i Office of the Addl: Inspector General of Police
Llite Force Khyber Pakhtunkhwa Peshawar

5 ;L(S/ <" ‘ | Daed /103 2018

To = The Da,puly Inbpu.lon General of Police,
' Enquiry & Inspection, Khyber Pakhtunkhwa Peshawar.

KHAN ELITE FORCIE

Memo: . :
‘ Kindly refer o your ollice Mcn‘m:lz\lo. P1O/1R&T, dated 17.01.2018, No. 302/8&l,

dated 05.02.2018, No. 419‘/1{{,& I, dated 09.03.2018 and this oflice Memo: No. 1294/RE, dated

24.01.2018.

It is submtllud that de-novo dk.[)dllnl(.nldl enquiry p1()u.ullnbx leamsl Fx-ASI

Momin Klmn of this unit has, been Lom,ludt,d as 1)(.1 directions ol Khyber, l’akluunl(hwa Services

Tribunal and he has been dismissed rom service in light ol the enquiry pr(nl (pholowpy

enclosed for ready u.luuu,u) pigdsu.

e \\) W\M}( 7

(MUHAMMAD HUSSA N),y
Deputy Commandant

Ehite Force Khyber l’dkhlunl\th l’ushaw‘u}’

\\\1\\/




Phone: UV1-9211947

_Office of the Deputy Inspector General of Police.
Enquiry & Inspections
Khyber Pakhtunkhwa, Peshawar.

0 =
4™ reminder

No, 4//7 CE&L dated l’cshuwar‘lhc/’? /03/2018

To: . The Deputy Commandant,
Elite IForee,
- Khyber Pak hlunl\hwa
Peshawar,

‘Subject: : DENOVO DEPARTMENTAL ENQUIRY ACAINbT
EX-ASI MOMIN KHAN ELITE FORCE ~

"Memo:

_ Please refer to your oflice letter No. lSOl/L&l dalul 10. 11.2017 and
- lollowud by several runmdus the last one bearing No. 302/E&I datud 15.02.2018, on

the subject cited above.,
2. Reply mlo the subJu.L matter is still awam,d from your oilxu, whu.h

may pl(,'lsc be sent 10 this office, for the perusal of Worthy IGP at the Ld[‘llel

, |
(SHAIIADB MAZIAR Bl'IIALLl)I’Sl’
DIG/Lnquiry & Inspection
For nspector General of Police ./
Khyber Pakhtunkliwa, l’eslmw;‘;f
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iy %g Oftice.of the Addl; lnspccton General of Police
Elite Force Kllybcr Pakhtunkhwa Peshawar

u \\)63(1 /i ' @/ | Dated 4 ¢2/ 02 /2u:|x

To D The District Policé Ollu.u

Nowshera. :
: Ly
“Subject: l)ENOV() DEPARTMENTAL ENQUIRY AGAINST EX-ASI MOMIN
KIHAN ELITE FORCE ' '
Memo:
Please refer o this office Memo: No, 962/1 I, duted 18.01 U1.2018,
!- A o - Reply in the subject matter is still de]lLd lmm your oftice, which may please be
I sent o this oflice for the j)Cl'L:szli ol worthy [GP as the DIG Enquiry & . Ingpection Khyber |

al\hlunklnva Peshawar has asked vide letter No. 302/E & l dated 15.02.2018 (phulou)py

_cml(md lm ready reference).

(MUHAMMAD HUSSAIN) PSP
Deputy Conunandant :
Elite Force, Khyber Pakhtunkhwa, Peshawar

I T _ : ‘ ey




tnone Uy L-Y2§ 1947

 Office of the Deputy Inspector General of Pollce
- Enquiry & Inspections
Khyber Pakhtunkhwa, Peshawar.

03" reminder

No: 5/"9\ /E&I, dated Peshawar the/ ( /02/2018

Tor ' The  Deputy Commandant,
Elite Forcee,
Khyber l’akhtu-hkhwa, PPeshawar,

‘ Subject:_ : DENOVO DEPARTMENTAL ¥ LNQUIRY A(;AINSI EX- ASl
MOMIN KIIAN l' LITE ]“()RC[*
Memo:

Please refer to lhzs office it.llu No. 1501/E&] dated 10.11 2017,

‘suvual 1cmlndus th(, last one bearing No. 1 16/E&1 dated 17.01.2018 and your office
__________ 1 above. |
2 chly into the subjeet matter is still awaited from your office, whl(,h

may please be sent to this office for the perusal of Wo:lhy [GP at llwuu!:csl.

s

(SHAHAB MAZHAR BHALLDPSP
\GAa-nqtrlry & Inspection
For fuspector General of Police
Khyber Pakhtunkhwa, Peshaws

) it
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I\P"HER PAKHIUNANNA, I‘OUCE - Y . ’
i fﬁﬁ ~ Office of the Addl: Inspector General of Police
Elite Force Khyber Pakhtunkhwa Peshawar
y .

- () / (\_ . . '
J ( B ‘ Datcd /27 101 2018
“To © The District Police Ofticer,
’ Nowshera.

Subject:  ENQUIRY REPORT

Memo: :
| Enclosed pl&m find herewith a complete mquuy file of ASI Momin Khan ol
your district, who was on deputation to this wnit, along wnh 1u,ummunlalmn/mpull ol danovo
dc,pdllmullal_uuluuy proceedings conducled against him by Mr. Waqar Ahmed, SP HQrs: Elite
Force Peshawar in light of judgment ol Khyber Pakhtunkhwa Service Tribunal in service appeal

No. 17‘)‘)/2()15 lor passing proper ordel

Lm.l ------- /(/] (J )e)

(MUHHAMMAD HUSSAIN) ’Slf
Deputy Commandant
Elite Force, Khyber Pakhtunkhwa, Peshawar




| .
LWEK;,;;" OFFICE OF SUPERINTENDENT OF POLICE,

e
ll|

&p‘ - HEADQUARTERS, ELITE FORCE, PESHAWAR.
Now__- 04 /R, SP .!-lQr'/_[-I.lT, dated  Peshawar the /& / o f /2018

DEPARTMENTAL ENQUIRY RI“.POR'I'

It is submitted that ASI Momin Khan willfully and deliberately abscented

himself from duty w.ed 13.09.2010 to 19.1 120102 as he was charged in eriminal case vide

- - LR No. 794, dated 08.09.2010 U/S 302,324,148,149 PPC, 7TATA Police Station Pabbi

District Nowshera and departmental proceedings initiated against hiny, whercas he did not
assoualed in enquiry plou.uhnps despite repeated swnmons and proclamation published

in the urdu daily News Paper.

With reference to the direction vide endorsement No. 1814—8-53/El~‘ dated:
22.11.2017 of Deputy Commandant lite Force, Khyber Pakhtunkhwa Peshawar. Wherein
dcpummnmi enquity for the serutinizing the, conduct of ASI Momin Khan with reference to

charge level against him was entrusted to “undersigned.

Facts leading Lo the mslam departmental proceedings are that anin Khan

AS! (Hereinafter, only refcncd to an accused officer) was charged in unnnml case F.LR

N0.794 dated: 08.09.210 U/S 302,324,148,149, 1’1’( 7ATA Police Station Pabbi District

Nowshera, He was proceeded against departmentally which culminate into his dismissal -

from service, vide order dated 19.11.2012.

He was arrested in another criminal case vide F.LR No. 81 dated: 01.02.2013 ¢

U/S 17(3) haraba, 324 353, 148 149,171, PPC 13A0 of Police Station Lahore District:s swabi.

/‘scwrdmg3 to slatcmunl of Fazal Meraj Sl auuscti olficer arrested and

recovery of Kalakove was made from his possession on vary day of the ocecurrence.

Accused officer was acquitted in the former criminal case on the basis of

compromise and he was convicted by trial courtin the latter case.

Hlowever, the appellate court recorded acquittal order in the case and sel-

~aside the -conviction order on acquittal of accused officer, he logped time barved

departmental appeal, which was rejected. However, Khyber Pakhtunkhwa Service

I'ribunal accepted his service appcal No. 129972015 vide order dated: 09.10.2017 and

remanded the case to the dcpdl tment for l)c novo enyguiry pt owcduu

The service tnbunal has deLd the judgment on the solc Bround that I"'litc A-

Torce was borrowing authm ity therefore pundlly lmposc(‘ on accused officer by l)mluwm;7

authority was not sustamdblc The lending dulhmlky wius the .)mpctr'nt clULllUHl/ for

JUR R A% I

cersbn bl nnn_,\\lu




The def dLIll(.‘l of

ficer was served the charge Sheet and sunmwly of atlcgatlun'

on 22. 11 2017 To the rcply of chdrg,c sheet and summuy of allcgauon which revealed that

-he Lu.wptcd his absence period due to involvement in criminal case vide F.LR No.794 dated:

08.09.2010 U/S 302,324,148,149 PPC, 7ATA Police St wion Pabbi District Nowshery, but he

did not mentioned -about another criminal case vide F.ILR No. §1 dated: 01.02. ZUH U/b~»
, 17(3) haraba, 324, 353, 148, 149,171, PPC 13A0 of Police Stution Lahore District Swabi.
: [statcmc_nt attached)

The defaulter officer was also cross examined where as he admitted 200
criminal case in Swabi District, morcover hie denied any recovery from his possession while

a Kalakove was recovered from his possession on the vary day of occurrence,

1 . . ) B ' \‘
_(Cross examination attached) g

The Iullowm yolice olficers were mimmul Telephonically for wundm
8 B

their statement and cross examination ay they were 1,0,s ol the uumn il cases in l)ulh

districts.
1. lIns;')ec:tm' Alan Zel Kahn
2. Inspector Hidayat Ur Rehaman
3. SHlazal Mirgj
4. ‘Sl Waladar Khan

. Butuon of'the above officers joined the enquiry process as witness. (1).D reports altached)

The Defaulter ASEMomin Khan was ancstcd ved-handed in case FLR No. 81;

dated: 01.02.2013 U/S 17(3) haraba 324, 353, 177, 148, 149, PPC 13A0 Police station Lahore

" District Swabi. The acquittal froneriminal cases on the basis of compromise and benelits ol
doubt is no ground for absolving from departmental charge. The long absence from duty and
'avuulmp JOIIHH.L, mvcatl;,allun couple with his arrest during chase l)y police iy su[hucut

. CVI({LDLL for |Jruvmgl the departimental char se.

witter officer is tound guilty ul ch‘u'yv/’ however, it is

rcwmmclulcd that the lmdm ) udy be referved to the lv-uimp or parcut depar timent [I)lsu it

Thercfore, bw def

I’(JIM.QN()WbIlle) as his ién was translerred o, purent district Nowshera vide CPO order

entlorscmen_t N0.2780-~

J02/E-11 dated: 19.02.1998 for order, please.,

(;Z/(/
/

['W/\Q/\R AHMED )

Superintendent of Police
HQrs, Elite Furce, Peshawar, .




