i ‘!\";

]

28.03.2019 " Clerk to counsel for the ‘petitioner present.

A Implementatlon report not submltted Hazrat Shah

Supermtendent representatwe» of the respondent

| department absent. He be summoned with the direction to

furnish implementation report Adjourn.-To cofne up for

- further proceedmgs/lrnplementatlon report on 29 04 2019

.before S B

B
[ : | _ ' o -'Member

AN TN - :il : ‘ v i

29.04.2019 Petitioner in person {ahd ‘Addl:{ AG for respondents.
present. Petitioner seeks adjournment. Granted. Case to come

up further proceedings on 31.05.2019 before S.B.
.
" (Ahmad Hassan)
Member
31.05.2019 Petitioner alongwith counsel and Addl. AG for the

respondents present. -

. Petitioner states that.since his grievance has been

redressed by the respondents he requests for conssgnment ,

of instant executlon proceedings.

Order accordingly.

x\ ‘\‘
Chairman .




E-xecution Petition No.

FORM OF ORDER SHEET

25/2019.

| S.No..

Order or other proceedings with signature of judge or Magistrate .

Date of order
~ proceedings
1 2 3
1 17.01.2019 The Execution Petition of Mr. Saeed Muhammad submltted
: to -day by Mr. Tajdar Faisal Khan Advocate may b be entered in the relevant
Reglster and put up to the Court for proper order please

o REGISTRAR 17 It ( ]

> | (§17]

02.02.2019

This Execution 'Petition be put up before S. Bench on S

122-27/9

CHAIRMAN |

Counsel for the petitioner present.

Notice be issued to the

respondents - for
submission of impfementation report on 28.03.2019

before S.B.

.

Chairman
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BEFORE THE SERVICE TRIBUNAL, KHYBER PAKHTU NKHWA
PESHAWAR

Executlon/[mplementatlon Application No. 7/5 2 201
In Service Appeal No: 1089 of 2017 '

Saeed Muhammad _ _‘ Applicant

Versus

Govt. of Khyber Pakhtun Khwa through Secretary Health and others

Respondents.
INDEX |1
S.No | Description of documents A Annex T Pages
1 ‘Execution/Implementation Application ' —2_,._ Y
2 | Affidavit | | <
3 | Copy of Service Appeal & order/ |udgmem A&B 6 ‘
| dated: 28-12-2018 — Iy
4 Copy of application C 19
5 | Wakalat Nama ‘ 2.0
Applicant
Through

Dated:-16/01/2019 ' ﬁ
TAJDAR FAISAL KHAN .
MINA KHEL
Advocate High Court
Peshawar.

205-B, 4" Floor, Town Tower,

Jahangir Abad, Peshawar.
0313-8708424
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BEFORE THE SERVICE TRIBUNAL, KHYB
o ’ PESHAWAR

ER PAKHTUNKHWA,

Execution/Implementation Application No. 5 20 Bhyber pakhruknwg

.ln Sel’Vice Appeal NO: 1989 Of 2017 o ‘ Service ’[-rih::uu
| Biaryno. 95
Saeced Muhammad $/O Rasham Gul, ‘ %LZ.. /- 2079

R/O Village Dheri Sikandar Khan, Daulat Pura, Tehsil & District Charsadda.
‘ Appellant

Versus

l. Govt. of Khyber Pakhtun Khwa through Secretar& Health
Department, Civil Secretariat, Peshawar., ‘ ‘
2. Director General, Health Services, Health Department, Near District
Court, Peshawar.
- 3. District Health Officer, Charsodda.
4. Provincial Coordinator, Lady Health Worker Pro'gfam, Khyber
Pékhtun Khwa, Peshawar.

Respondents’

APPLICATION FOR AND ON BEHALF OF
APPLICANT  /  APPELLANT = FOR
- IMPLEMENTATION OF ORDER/
JUDGMENT DATED: 28-12-2018 PASSED BY
THIS HON’BLE TRIBUNAL IN SERVICE

~ APPEAL NO. 1089/2017 AND CONTEMPT
PROCEEDINGS MAY KINDLY BE
INITIATED AGAINST RESPONDENTS FOR
WILLFULLY DISREGARDING THE
ORDERS OF THIS HON'BLE AND TO
PUNISH THEM IN ACCORDANCE WITH
LAW.

Respectfully Sheweth!

[ That the applicant filed above cited Service Appeal No. 1089/2017
before this Hon’ble Tribunal, challenging the action of the
respondents vide which they have dismissed the applicant from
service vide order dated: 28-04-2017. Needless to mention that prior




to the impugned order dated: 28-04-2017, the respondents also passed
order dated: 21-09-2016 in respect of dismissal of applicant ‘which
order was set aside by the respondent No. [ on 02-03-2017 but the
applicant was not awarded salary for the intervening period.

That the said appeal was argued at length before this august Tribunal
and the same was allowed vide order/judgment dated: 28-12-2018.

The relevant portion of the judgment dated: 28-12-2018 is reproduced
here-in-below:- '

“For what has been discussed above we allow both the
appeals, as prayed for in the memoranda. Parties are
left to bear their respective costs. File be consigned to
the record room”.

{True copy of the Service appeal and order/judgment dated: 28-12-
2018 are annexed, mark as Annex-A & B}

That the applicant after passing of the above order, approached to the
respondents and duly informed them about the order dated: 28-12-
2018 of this Hon’ble Tribunal containing clear directions by providing
attested copy of the judgment along with application, however, the
respondents paid no heed thereto. The applicant visited the office of
the respondents so many times but to no avail.

{True copy of the application is annexed. mark as Annex-C}

That due to the unturned attitude of the respondents, the applicant is
constrained to knock at the door of this Hon’ble Tribunal for the

- implementation of the order/judgment dated: 28-12-2018.

That the respondents despite of the clear directions, have willfully
disobeyed the order of this Hon’ble Tribunal by not doing the needful
as directed through the order / judgment dated: 28-12-2018. -

That the respondents have blatantly disregarded the clear directions of
this Hon’ble Tribunal and have in fact flouted the process of law by
their naked misuse of power.

That the above noted contemptuous behavior of the respondents on
one side made mockery of the orders of this August Tribunal and on
the other side increased the agonies and miseries of the applicant.

It is, -therefore, most respectfully prayed that on acceptance of  this
application, this Hon’ble Tribunal may be pleased to:-

I. Direct the respondents to implement the order/judgment dated:
28-12-2018 in letter and spirit by issuing re-instatement order
of the applicant along with back benefits forthwith.




I Initiate the contéfpt procéedinéé against the respondents.
Il To Punish the respondents in accordance with law for failing to —
comply with the directions of the Hon’ble Tribunal.

IV.  Any other relief deemed appropnate in the circumstances of
the case may 4lso be granted.

~ Applicant

=A_ D

TAJDAR FAISAL KHAN
MINA KHEL

Advocate High Court
Peshawar.,

Through
Dated: 16,01.2019
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BEFORE THE SERVICE TRIBUNAL, KHYBER PAKHTUNKH WA,
T PESHAWAR il

Execution/Implementation Application No. 72019
In Service Appeal No: 260 of 2017

Saeed Muhammad _ Applicant

Versus

Govt. of Khyber Pakhtun Khwa through Secretary Health and others

Respondents

AFFIDAVIT

I, Saeed Muhammad S/O Rasham Gul, R/O Village Dheri Sikandar Khan, Daulat
Pura, Tehsil & District Charsadda, do hereby solemnly affirm and declare upon |
oath that the contents of the Application are true and correct to the best of

my knowledge & belief and nothing has been concealed or with held there

from. . %’

Deponent

Identified By;

TAJDAR FAISAL KHAN
MINA KHEL
Advocate High Court

e
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PESHAWAR - i

o - 0 ' o E{h\;’»w “"‘»:z
Service Appeal No.__ IO? /Z()W B

Boksary u. lcgé

S _ | of
Smed}\/lulmm mad S/O Rasham Gul, : ' D“w{wLJ“ﬂ“’“é{” 7-

R/O Village l)hcn Sikandar Khan, Daulat Pura, Tehsil & District Chavsadda.

Appcllam

Versus

_ 1. Govt. of -Khyber Pakhtun Khwa through Sc(‘rcmr)"‘ tHealth
'I)epﬂatmcnl Civil Secretariat, Peshawar.

> 2. Dircetor General, Health Scrvices, Health Department, Near District

. L Court, Peshawar.

, 3. District Health Officer, Charsadda.

S N Provil_lci:ﬂ Coordinator, Lady Health Worker l"l_jogl":un, Khyber
Pakhtun Khwa, Peshawar.” .

. Respondents

SERVICE APPEAL UNDER SECTION-4 OF THE SERVICE
' TRIBUNAL ACT, 1974 AGAINST THE ACE OF T

7 RESI’ONDENT NO. 3 WHO ISSUED IMPUGNED ORDER

TR M}‘B + DATED: 2‘3-04;70]7 VIDE WHICH THE APPELLANT WAS A
{\O‘{\ﬂl)l%Ml\Srl) AND ORDER DATED: 10-08-2017 OF THI

RESPONDENT _ No. 2, WHO__DISMISSED __THE
DEPARTMENTAL APPEAL OF THE arpipLant 42

PRAYER IN APPEAL:

Re-submitted to ~day ON ACCEPTANCE OF "I‘HlS‘ APPEAL, T lEL,i\I\"!l’U('..'FS

“A’ vy ;}F

and fi\es. ORDER  DATED:  28-04-2017,  VIDE  WHICH THI
APPELLANT WAS DISMISSED FROM SERVICE  AND
— Registrad .2"' ORDER. DATED:  10-08-2017 _ VIDE  WHICH CPHE

7,9) J\\‘ 7 DEPARTMENTAL APPEBAL OF THE APPELLANT WAS

R L



~ ‘ "' :
& | ~ o '
’ . l)lSMleLD [\‘L\Y KINDLY -Bl‘l SET ASIDE. AND
RLbULlAN I LY THI A]’l’fLLAN l’ MAY GRACIOUSLY
BE- REINSTATED IN_SERVICE ' Wl'l"ll‘ ALL  BACK
» BENEFITS.
) Respectfully Sheweth!
The appel'lan't most humbly submits ashnder:-
. That the present dppellfmt was appointed upon recommendation ol the
l)cpatlmuual Sclection Committee. vide order Dated: 22-05- 06 w.e b
15-06-2006 as “Drivcr” in Ihe_ respondents department in BHLU Daulat
; Pura.
5 :
s 2. That the appellant was falsely implicated in criminal offence and in this

respect MAD report dated: 23-06-2016 was lodged in Police Station

Batagram, Charsadda. . -

{True copy of MAD report is attached as Annex-A}

*

a

suspension of present appellant and others vide order dated: 24-06-2016
and through the said order l.')épul); DHO and one another Doctor Feroz
- Shah were appointed as Enquiry Officer o probe into the matter and submil
et finding report within seven-dzu_\-‘s. A

{True copy of suspension order dated: 24-06-2016 is altachued as Annex-B)

4.. That to the utter shock of the appellant. the respondent No. 3 on-the basis of
fact finding enquiry report. issued the impugned order of -dismissal from
service zlo_uins‘l the present appellant vide order dated: 21-09-2016.

{True copy of order dated: 21-09-2016 is attached as “Annex (Y -

5. That after getling I\'ndwiedge of the impugried order. the present appellant
approached the respondent No. 3 with an application for conducting fresh/

™, o

De-novo inquiry. The 1‘c.§13(1>nclenl No. 3 on the application of the appeliant

ordered fresh inquiry but to the uttér shock and dismay of the appeliant. (he

said inquiry was also coﬁductecl without ;1550cialingwith the appetlant and

without adopting the proper criteria-as laid down by T and rulings ol apex

3. ‘Fhat the respondent No. 3 on the basis of MAD report. issued order of




;
F

attached as Annex-E & E/1}

court of Pakistan and therealter impugned order dated: 1-11-2016 was

passed.

{True copy of application and order dated: 14-11-2016 are attached as
Annex-D & D/1}

~

6. That afler issuance of in"tphgn@d order dated: 14-11-2016. the appetlant

liled departmental appeal on 17-11-2016. which was accepied partialhy on
(02-03-2017 and the appellant was reinstated for the purpose ol inquiry.

{True copies of departmental appeal and order dated: 02-03-2017 are

7. That the appellant after reinstatement was called upon to report to the office

ol respondent No. 3 for facing disciplinary proceedings vide olfice order
dated: 29-03-2017 and the appellant on. 10-04-2017 appc;‘ni'cd and resume
his duty. | ‘ »

{True copy of order dated: 29-03-2017 and report’ dlued:'I(’)»lﬁbl-»lk'ﬁﬂ are

attached as Annex-F & F/1}

-

8. The respondent No. 3 vide office order dated: 12-04-2017 constituted

mquiry commitiee and on the same date also issued statement of allegations
and charge sheel to the appellant.
{True copy of order dated: 12-04-2017. statement of allegations and charge

sheet are attached as Annex-G, G & G/2)

9. That after issuance of stalement of allegations and charge sheel. the

appelfant submitted his writlen delense on 19-04-2017 1o the ULy

committee.
{True copyv ol written delense is attached as Annex-H)

- 10 That the inquiry commitiee allegedly, recorded statements ol lour

employees of BHU Dautat Pura and two other persons. bul surprisingly two

of them also submitted their written submissions 1o the inquiry officer and

stated their ignorance about the alleged incidence. P
. ' Ve N

{True copyol statements are attached as Annex-1}
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A1 That ’lﬂel recording the statements. the i inquiry committee submitied hL,ll

o report to the 1cspondent No.3 on 20 04 2017,

{True copy ol inquil‘_\f report dated: 2(. 0422017 is atached as Annex-J}
[2.That after submission of inquiry report. respondent No. 3 issued show

appellant by submitting written reply on 25-04-2017 and the respondent
No. 3 while ignorinig the written submissions of the appellant. passed the
1mpu0md order dated: 28-04-2017. o

{True LL)}')\" of show cause notice dalud 29-03-2017 and reply dated: 25-

04-2017 ale attached as Annex-K & K/ll

~

13, That the 1‘esponden.t No. 3 despite of perusing the detailed reply to the
show cause-notice, acted in haste and passed the impugned order
dated: 28-04-2017 by ordering removal from service of the present
appeHahL ‘ A
{True é_opy of impugned order dated: 28-04-2017 are attached as Anij-
L} | N

14.That the aﬁpellanl feeling dissatisfied from the impugned orgiq:f‘,
preferred departmental appeal 1o the respondent No. 2 (DG Health
Service) on 05-05-2017, which was regretted vide office order dated:
10-08-2017 (received to the appellant on 2P-08-2017).

{True copy of departmental appeal dated: 03-05-2017 zm-d impugned order
| dalcd H0-08-2017 are uttached as AllllL\ M & M/1}

»

5. That the appeltant being aggrieved and having no other efficacies remedy

o

. this Hon'ble Tribunal on the following amongst other grounds.
oG ROUNDS: ' A :

2017 are against law. facts. hence liable to be set-aside.

cuuse notice to the appellant on 20-04-2017. which was replied by the -

Yy except to file the instant appeal for the redressal of his grievances belore

A. Because the impugned orders of respondents dated: 28-04-2017 and 10-08-

#
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. Bt‘causc- the statements of Umair Jan  and Muhammad Riaz were not

G.

Buauqe it has been LlCclI from the IELOid of the case and ulxo highlighted by
lhc 1cspondenls while corresponding over depmlmcnlal appeal of the appullant

that & & D rules have blz-llami)' been violated while dealing with the case ol

.

appeliant.

foe

Because the all the' persons who recorded their statements belore the inguiry

committee are not the eye witness of the alleged incidence and whole episode

was ended over the hearsay evidence of the interested persons. which is aguinst

the taw,

~,

EAY

considered in which they deposed about the innocence of the appellant.

Fe\ wida | L -

Because the witness . w2238 "= . LHW) who deposed against the appellant is
never the eye witmess ol the incidence nor was present at the alleeed spot,

Further she has been given charge of Lady Health Supervisor of BHU

Daulat Pura by the respondents as reward. .
L LT e Vi DTt B Bl .'7._'".'.':«"‘ AR -"\.}

-, Because the alleged girl has not been produced be(m the mquiry committee

nor her statement was recorded by them. which lacuna alone is sufficient [or

setting aside the impugned orders.

Because no FIR has been lodged of the said incidence but astonishingly the

-appelant-has been victimized of the unproved incidence. Further the appellant

has never been arrested or prosecuted for any immoral activily as alleged i the

charge sheet/statement of allegations.

- Because the dismissal of the appellant rom his service without adopting

proper eriteria and codal requirements by the respondents is aguinst the worlhy

mtmn of the. Hon’ble Superior Courts of Pakistan and therefore. the same are

"\-\

Bt Hi‘“ul practice and such practice adversely cffects efficiency ol incumbents

"~ and also reduces their confidence and faith in public. hence the impugned -

orders referred above are liable to be un-held on this score also.

S
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I Because- the appellant had been made victim ol” discrimination. demerits.

partiality and favoritism without any just and reasonable cause thereby :
‘ A A . : ~ ’ . - \. T ) gt g g - {
offending the fundamental rights of the appellant as provided by the .
~ .- ‘
constitution of 1973, hence the impugned orders detaited above are luble (0 be !
. A : .
set at naught. L - ' : : ' -
. - I |
Ji Because the respondents in utter disregard to the principles of the fairness. E
. . . I
merit-and transparency. passed the impugned orders which are against the law. :
. ~ !
.y - " « s . : b
legal. unlawtul and void ab initio and liable to be_turned down. .
. [
K. Because the appellant is very hardworking and punctual in’his duty. therefore.
no complaint received by the Respondents against the appellant but the
. N . ' . - .
Respondents: unlawfully and’ itlegally proceeded against the appetlant by ‘
ordering his removal from service, which is against the law and fundamental |
rights of the appellant. b
t
{
L. Because the appellant was condemned unheard. his departmental appeal was -‘
not property adjudicated in the manner as provided by (he law. Further no
chance of personal hearing was given to the present appellant in order (o 5
redress his grievances which shows the malafide of the Respondents. hence
needs interference of this Hon"ble Tribunal. ’

M. Because the present impugned order is illegal. illogical. against facts. without -
jurisdiction and sulfering from material irregularity. hence they are untenable and
. AN

tiable to be struck down.

N. Because the Respondents erroncously exercised their powers against judicial
‘prihciple. and have passed the impugned orders and opened a new pandora box in

- cledr violation of Service law. hence. the said impugned orders dre liable (0 be set
aside, and the appellant -m‘él_\’ Kindiy “be re-instated in service with all back ‘ .
benelirs.: | |

O. The appellant’ crave for leave of the Hon'ble Tribunal to raise additional

arounds at the time of arguments.

5 vl o v~ e SR = s
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F L C /f )
| T IS: THEREFORE, MOST RESPEC TFULLY PRAYED THAT ON
" ACCEPTANCE OF - THIS APPL/—\L '
i An order ol setting aside of impuened orders dated: 8-
04-2017 and 10-08-2017 may kindly be passed.
ii. The appellant may kindly be reinstated in service with -
| all back benefits. )
iii.  Any other relief, thoueh not specilically asked lor, deems
appropriate to the Hon’ble Tribunal may also be granted.
" :
Appellant
. Through:
i: '
‘: : n R
|- Dated: 13/09/2017 : BT
’-’ ) ) A : B U .
.
TAIDAR I*A SAL l\ilAN
MINA KHEL
- Advaocate High Court. Peshawar.
VLRIFIC ATION:

[t is verified that all the contents of the instant appeal are true and correct and nothing has
heen concealed intentionatly from this Hon ble Tribunal. ' :

Dcpuncn t -

 Note: That no such like petition / Appeal-on this subjedy matter has carlier been filed
betore this Hon ble Tribunal, ' '
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- ' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL,
b - : " PESHAWAR
Appeal No. 1089/2017 n
) ) Date of Institution ... 19.09. 7017 { : ;‘:'
‘ \: 2 k' r.'é:f'.
Date of Decision - ... 28.12.2018 N, £>~ /_//7 /
Saeed Muhammad son of Rasham Gul, R/O Village Dheri Sikandar Khan, Daulat
~ Pura, Tehsil and District Charsadda. - ... (Appellant). ‘
VERSUS
Governiment of Kh‘yber Pakhtunkhwa through Secretary Health Departmeiﬁt, Civil
Secretariat, Peshawar and 3 others. ... (Respondents)
Present.
TAJDAR.FAiSAL KHAN, ' ‘
Advocate. _ ) ’ ... Forappellant
MR. ZIAULLAH, .
Deputy District Attorney : For respondents.
MR. HAMID FAROOQ DURRANI, ... CHAIRMAN
MR. AHMAD HASSAN, . B ... MEMBER(E)
v ~ JUDGMENT

HAMID FAROOQ DURRANI, CHAIRMAN:-

-~

This judgment is proposed to-decide also Appeal No. 260/2017 (Mst.

Tahmida Versus Government of Khyber Pakhtunkhwa through Secrétary Health

EN

Department, Peshawar and others).

v 2 The appellant in Appeal No. 1089/2017 Saeced Muhammad and Mst.

Fahmida are husband and wife. Their services were regularized on 24.09.2014 as

Driver and Lady Health Supervisor when they were posted at BHU, Daulat Pura.

P




B

The -inilial date oi"appéinil.nent of Saee>d' M‘uhanﬁmad was 15.06.2006 while that of

| Mst. Tahmida was 10. 01 2005. Both the appellants wére proceeded against -

. ‘dtpértmgntaily In pursuance to a single alleged occurrence, in pursuance whereof,

I the appellant Saeced Muhammad was removed.from service on 28.04.2017,
whereas, Mst. .Tahmid‘a‘was, transferred to BHU ‘Mazhara with stoppage of two

. annual increments with accﬁmulative effect. The departmental appeal of Saeed

Muhammad was regretted on 10.08.2017 while that of Mst. Tahmida remained un-

responded, hence the appeals in hand.

3. The facts relevant for the purpose of matters in‘hand a_re.that on 23.06.2016

a- report was lodged through Déi]y Diary by one Imran son of Shamsud Din
resident of Daulat Pura to the effect that on 23.06.2016, at 09.30A .M, the
complainant was present in BHU Daulat Pura while in the courtyard of BHU Dr.
Imtiaz, Fazle Malik Chowkidar, Saeced Driver and a young glrl were also present.
Saeed Driver alongwuh the girl whose name and wheleabouls were not known,
went inside Iqra Public School owned by Fazle Malik Chowkidar while ‘Dr. lmtiai

and Fazle Malik stayed outside the school. The complainaﬁt climbed over the wall

of the school and-entered inside where he saw Saeed Driver wit‘h the girl in
objectionable condition. On raising hue and cry by complaihan‘t Dr.A Imtiaz and
FFazle Malik ran away while Saeed and the girl also left thé place. The occurrence

\ JWas alleged to have been witnessed by Shamsur Rahman of sonzganullah‘. The
o complainant demanded pxlgcccdings against- BHU staff, Saeed Driver,‘.hntiaz
Teghniciém, Fazlé Mali.ig Chowkidar and wife of Saced Mst. Tahmida. He also

demanded théir transfer from the said BHU. The reason for delay in reporting the

: 4 ATy
« 7 . . . -~ . - 2 ,-.4 ¥y
matter was disclosed to be the consultation with elders of locality. — ¢3& £ 2275 § xi:_)
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4. - The appellant Saced Muhammacﬂ as’

a:consequence-to the Daily Diary'report

was dismissed from service on 21.09.2016 while Mst. Tahmida was sinspended on

24.04.2016 due to involvement of' her -husband in the alleged criminal offence.

-

Saeed Muhammad appllc,d for denovo enqtury on 27 09. 2016 however his

dlsmlssal order was confirmed on 14.11.2016. He submitted his departmental

appeal on 17.11.2016 which was partlally a!lowed vide order dated 02. 03 20] 7 and

the appellant was remstaled in scrwcu for the_purpose of cnqunry The ensuing

enquiry report was submitted on 22.04. 2017, whrle the impugned order was passed

“on 28 04.2017. He preferred a departmental appeal against lhe impugned 01dcr of

1em0val from service passed on 28.04. 2017 which was regre{tcd and rejected on

10.08.2017.

-

On the other hand Mst, Tahmida was. ordered to report to DHO office,

Charsadda on 24. 06. 2016 and on 21.09.2016 the impugned order of her transfel to

BHU Ma7ha1d w1th sloppdgc of two annual increments with accumulatwe effect,

was made. She submltted a deparlmental appeal which remained un-responded.

L]

5. We have heard learned counsel for the appellant and le

arnied Deputy District
Attorney on behalf of the respondents. . A '

The latter forcefully argued that the departmental appeal of Mst. Tahmida

was barred by time i.e. having been brought after more than two months of

issuance of i lmpugned order, theretore her Service Appedl was liable for dismissal.

Opposing to Appeal No. 1089/2017 it was contended that all the codal formalities ¢

were - iuihlled before paqsma of impugned order. The appellant was 1nv0|ved ina

heinous ot[ence that 100, in the Holy month of Ramazan, themfore he was rightly

removed from service by the respondents




(8

As-against that learned counsel for th-é:‘appellant argued that appellant Mst_.
Tahmida -vs‘/as penalized for the z;lieged ‘act committed _by- her .husband and no
incidence of misconduct ;Jvas proved' against her. .épeaki‘ng abc;ut appeal No.
1089/2017 of Saeed Muhammad it wﬁs stated that the proceedings Wbl(. outcome of
po‘litical niotiyation and were fabl;icated only to hav¢ the appellant transferred ffom
B.H U Daulat Pura. It was beyond per"c;—:ption that ~a wife could facilitate her husband

“in commission of crime as alleged in the Daily Diary, it was added.

6. 'It' is a matter of record that denovo enquiry against the appellant'Saee‘d
Muhammad was order‘ed on-02.03.2017 on the gr(mnd that the procedure und‘er the
rules was hot observed in the first round. The DHO\Charsadda (respoﬁden{ No. 3)
'.wa‘s', therefore, required té initbiate disciplinary proceedings strictly in accordance
with rules with extensio_n of o'ppo.rtunity of pefsonal ‘hearing to the appellant. On
the other hand, the statement of alleg'itlons and clﬁrge sheet issued to lhc appellant
depicted the contents mconststem w1th the facts as alleged in the Daily Dmry dated
23.06. 2016 [t was noted in the statement of allegations and the char g(, shcet that
the appellant was caught red hand by the public while being involved in immoral
activities with a girl inside Iqra Public School Daulat Pura \‘vhile, b_n_ the contrary,

'

hand it was categorically noted in the Datily Diary ,lhat appellant Saeed and the girl ..

left the place on ralsmg hue and cry by the complainant. Thcre was no me ntxon of

generai public gathermg on the spot and thnesmno the oceurrence. Similarly, it

\‘ was noted in the enquiry report thai the appellant was caught red hanc}e%y the loca!

‘police of Police Post Daulat Pura while involved in immoral actlvmes with a gir]

inside Iqra Publi.c Schoo. It is pertinént to note that the enquiry officer recorded

statements of Sartaj Khan,

Tehsil Member and Amir Khan, Islahil Committee




§

2

g _

I . . ‘ . Co

. Daulat Pura. These statements revealed that none of the witnesses, included in the

; enquiry, was an cye witness to the occurrence alleged against the appellant and
they narrated the hearsay only. The statement of one Shakeela Naz LHV is
available on record. Through this statement, mother of the girl was also introduced
to have accompanied her. All the fore-noted discrepancies suggest that the alleged

occurrence was narrated in different mode and manner by the complainant and

witnesses.

<

. S

7. We havé also noted the strange state of affair where, deépite allegations of
commission of a heinoﬁs"offence by the appellant, the name of co-accused of él‘imé
i.e. gxrl could not come to the surface throughout the proéeedings what to speak"of

s - availability of her statement. It is also a. fact that the incident réported through

D'c\il)f"'Dian'y' dated 23.06.2016 was not incorporated in an FIR, lher¢f‘ore, the police

investigation did not see light of the day in the case. Obviously, no medical

: examination of the persons, alleged to have been involved, could take-place."There

is yet another aspect of the case i.e. the statement of witnesses were recorded in the

- ' 2

absence of appellant who' was never extended an opportunity of cross-examining

~

them. The record is also depictive of the fact that the complainant Imran and the

IRV

appellant entered into compromise, wherein, it was noted that the reporting of

" . alleged occurrence was due ‘to misconception.  Witnesses Muhammad Riaz,

/ Malaria Supervisor and Umair Khan Med1cal Technician also subsequently
Sllbmlttbd in writing that they were ignorant of thL 'lllcged act on behalf of
i e 7appellant. - o | _ . .

! | N - allegait

- 8. [t is clear from the above noted facts that the offence/mischief 5 adainst the

appellant, which was made basis for his removal from service, was not investigated

r




nor proved. Even the nature of offerice could not pe ascertained in the absence of

requisite investigation. The contents of Daily Diary and the statement of witnesses

recorded during enquiry suggest that the motivation for the proceedings against the

. appellant was Mmore whimsical than rea. -

nding to the case of Mst. Tahmida it is evident that she was neither

issued a charge sheet por statement of allegations. No Proper enquiry was -

conducted against her, however, she was awarded the impugned penalty. Regarding

C ‘ - : W 2 .
the delay in filing departmenta] appeal,_sutﬁcedto_ say that the learned Deputy lM

District Attorney could not rebut the argument that the impugned order was

communicated (o the appellant with considerable delay. The contents of report in

the Daily Diary su.ggest- that in pursuance to the offenc

-

of appellant she was required to be proceeded a

¢ alleged against the husband

gainst by the complainant. In short,

it can be safely held that the appellant was condemned unheard.

5 o
10. For what has been discussed above we allow both the

to the record room, -
AN eI (HAMID FAROO DURRANT)
| A : CHAIRMAN
o "C‘ZC,X
ANNOUNCED ] L{ e
28.12.20138 e U
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