- 02.04.2019

03.05.2019

Petitioner in person present. Mr Kablrullah Khattak

' Addl AG alongth Mr. Fazal Khahq, ADO for respondents

present.

Representative  of  the . respondents  produced

irnplementafion report, whereby post retirement - pensionery
benefits were allowed to the appellant vide order dated
02.02.2019 and the same is placed on file. Case to come up for
further proceedlngs on 02.05.2019 before S.B.

e

A
(AHMAD HASSAN) -

. MEMBER

Counsel for the petitioner and Mr. Usman Ghani, District -

Attorney alongwith Fazle Khalig, ADO for the respondents

present.

Office order dated 04.02.2019 has been issued by DEO (M)

Swabi, whereby, the petitioner has 5een allowed to retire from

Government service with pension benefits and encashment of -
LPR as admissible to him in the light of judgment passed by .

this Tribunal and presently under implementation. By virtue of

the office order the previous order of retirement of petitioner

without pension benefits has also been withdrawn.

The copies of office order have been endorsed, inter-alia, to

the District Account Office Swabi who now has to ekecute,the
office order dated 04.02.2009 practically in compliance with the
judgment of Tribunal under implementation.

Resultantly the proceedings in hand are consigned. The
petitioner shall however, be at liberty to have the proceedings

restored in accordance, with law in case any portion of relief

granted to him remained unsatisfied.

Chairka

ANNOUNCED
03.05.2019

.y RN



FORM OF ORDER SHEET

Execution Petition No. 10/2019
S.No. Date of ordér Order or other proceedingé with signature of judge or Magistrate -
proceedings ' .
1. 2 3
1 11.01.2019 The Execution Petition of Mr. Syed Kamal Shah submitted to-
day by Mr. Asad Zeb Khan Advocate may be entered in the relevant
Reglster and put up to the Court for proper order ;\tease
M
o REGISTRAR -
2- 21 / / / /7 This Execution Petition be put up before S. Bench on -
. 2h-2-19
CHAIRMAN
26.02.2019 Counsel for the petitioner present. Notices be issued

e 23

to the respondents for implementation report on 02.04.2019.

before S.B.

(Ahmed Hassan)
. Member

A M—— -
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTU NKHWA,
PESHAWAR ‘

Execution/Implementation Application No. /2019
- In Service Appeal No: 1056 of 2016

SYED KAMAL SHAH
VS

SECRETARY EDUCATION AND OTHERS

oEx |
S.No Description of documents Annex Pages
1 | Execution/Implementation Application ' 1=
2 Affidavit- &
| 3 | Copy of Service Appeal & order/judgment | A &B ‘
i | dated: 27-03-2018 awd mo“l-ﬁ.lea:how : g"@
| 4 Wakalat Nama T

Apgligant -
Through

Dated:-08/01/2019

Peshawar.

Al-haaj Plaza, Yousaf Abad,
Dalazak Road, Peshawar.
0346-9800565
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BEFORE THE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA

PESHAWAR
Execution/Implementation Application No. _/ ~ /2019
In Service Appeal No: 1056 of 2016 Al
Biary No. B
Syed Kamal Shah S/O Ajab Shah, vasea /= [~ 2079

R/O Imranzai Qadray, Tehsil & District Swabi.
Applicant -

VYersus

1. Secretary Education, Khyber Pakhtun Khwa, Peshawar.
2. Director Education, Elementary and Secondary Education, Khyber
Pakhtun Khwa, Peshawar.
3. E.D.O Education, Swabi.
4. S.D.E.O (Female) Education, Topi, Swabi.’
- Respondents

APPLICATION FOR AND ON BEHALF OF
APPLICANT /  APPELLANT  FOR
IMPLEMENTATION OF ORDER/
JUDGMENT DATED: 27-03-2018 PASSED BY
' THIS HON’BLE TRIBUNAL IN SERVICE
APPEAL NO. 1056/2016 AND CONTEMPT
PROCEEDINGS MAY  KINDLY BE
INITIATED AGAINST RESPONDENTS FOR
WILLFULLY  DISREGARDING  THE
ORDERS OF THIS HON'BLE AND TO
PUNISH THEM IN ACCORDANCE WITH
LAW:

Respectfully Sheweth!

1. That the applicant filed above cited Service Appeal No. 1056/2016
before this Hon’ble Tribunal, challenging the inaction of the
respondents to release/pay pension to the applicant for his services
rendered in the department. '




e

®
That the said appeal was argued at length before this august Tribunal
and the same was allowed in terms of judgment rendered in Service
Appeal No. 1055/2014 dated: 12-10-2017 titled: Jamroz Khan Vs
Senior District Account Officer and the respondents were directed to

release/pay pension to the applicant/appellants. The relevant portion
of the judgment dated: 27-03-2018 is reproduced here-in-below:-

“Judgment dated: 12-10-2017 passed in service appeal
No. 1055/2014 also perused and found the plea of the
learned counsel for the appellant as genuine.
Consequently the present service appeal is accepted in
terms of judgment dated: 12-10-2017 passed in service
appeal No. 1055/2014 titled: Jamroz Khan Versus Senor
District Account Officer Nowshera and 7 others. Parties
are left to bear their own costs. File be consigned to the
record room”.

{True copy of the Service appeal and order/judgment dated: 27-03-
2018 are annexed, mark as Annex-A & B}

That the applicant after passing of the above order, approached to the
respondents and duly informed them about the order dated: 27-03-
2018 of this Hon’ble Tribunal containing clear directions by providing
attested copy of the judgment, however, the respondents paid no heed
thereto. The applicant visited the office of the respondents so many
times but to no avail.

That due to the unturned attitude of the respondents, the applicant is
constrained to knock at the door of this Hon’ble Tribunal for the
implementation of the order/judgment dated: 27-03-2018.

That the respondents despite of the clear directions, have willfully
disobeyed the order of this Hon’ble Tribunal by not releasing/ paying
pensionary benefits to the applicant.

That the respondents have blatantly disregarded the clear directions of
this Hon’ble Tribunal and have in fact flouted the process of law by
their naked misuse of power.

That the above noted contemptuous behavior of the respondents on
one side made mockery of the orders of this August Tribunal and on
the other side increased the agonies and miseries of the applicant.

It is, therefore, most respectfully prayed that on acceptance of this
application, this Hon’ble Tribunal may be pleased to:-

L. Direct the respondents to release/pay the pension and
pensionary benefits to the applicant, forthwith.




IL.

IIL.

Iv.

" Dated: 08.01.2019

o
Initiate the contempt proceedings against the respondents.

To Pumsh the respondents.in accordance withlaw for failing to
comply with the directions of the Hon’ble Tribunal.

Any other relief deemed appropriate in the circumstances of
the case may also be granted.

Through

AS

Advocate'
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BEFORE THE SERVICE TRIBUNAL, KHYBER PAKHTU NKHWA,

PEQHAWAR

Execution/Implementation Appllcatlon No. /2019
In Service Appeal No: 1056 of 2016

SYED KAMAL SHAH
VS
SECRETARY EDUCATION AND OTHERS

AFFIDAVIT

I, Syed Kamal Shah S/O Ajab Shah, R/O Imranzai Qadray, Tehsil &
District Swabi, do hereby solemnly affirm and declare upon oath that the
contents of the Application are true and correct to the best of my knowledge
& belief and nothing has been concealed or with held there from.

Kdvocate ngh Court
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| o BEFORE T4E EROVINCIAL SERVICE TRIBUNAL
v KHYBER P AXKE UNKHWA N
i HKhyber
‘; ; | ' E'Embﬁéli@; Servies
| fi {)M /VD ‘o Q;é/)ﬁ/g Dixry No. _-. _Q_Zi_
a.‘ /{\ f

:{ . | Sysd Ksmal Shgh b/‘o Ajsb Shah Datcd-ﬁbﬂ—z—o—%"p/ér

R/0 Imrense Qalr sc'y» Toh. & Distt.SWabl.... dppellant.
! . _,..r—
j % "«f"'{;"'w;. “"" ,
, _ 5 ..
{ Versus ,{i{x“ oL Y
T Secretary Fduc ati x‘mf, Khyber P ghtun i EN PR
Peshéﬂa& ¢ L] ° B 0 "t",,» ) --'/”, A{.’.’ //_‘
m g y/‘% ® ‘{\ _'"r"\‘: 5 ’ //‘4;4
2. Direc tor Sanerdl alfhyber P agkhtunkhwa P eshawmr™~ =7

D B.D.0 Fducatl on S:-)a‘;aia

4. 3.D.8.C (Femsle) ?i-“ad?zc ation Toblecvcecos Re2pondants,

APEAL UNDFR SECTION 4 OF|THR SERVICE TRIBUNATL

: |

% 1974 DATED30. 6.2015 WHMESY W LPPELLANT WAS
RETIRED "ROM SERVICE WITH|NO PEJSIO‘IFRV BENEFITS,

APEILAYT FITED A DEP ARTME.;‘IT AL APPRAL BRAORE RESP ONDENT No.4
RATED ON 15.7.2018 WHICH HT::-M&IN’&D GIRES2 QNSED DR ITE OF
ST UTORY PERIOD OF 9@ D&YSQ HENCE T!ﬁUS HPPEAL INTER ATIA

ON THE POLIOWING F‘ﬁGTS &NT)I GROWD 3.

Respectfully Shevweth.

1

1« That the appeilont wes iapQOJ_nted a5 Choilzid g on contract

7 " badis datel on 46.4.1995. |
Filedtopdey g }
" 1e{Qopy of sarvicag b ook :;fnd aPpotntad order ars avtachoed
/"Wrrbtvg 1@ ’ ‘ |[ : :
a3 &moxurae "A' & "@v).
|
|

2.« Phats the Cathor of %ha 4ppell ant gliltai his land 40 the

Bducati on Depariment  in consideration 7 or the aDP ol n tment

-y

of his 5one {Copy of g~ 't mitation 18 attached & Awmnaxure
|gcm)° .’I.

conﬁeoooab 13/20

W
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5. That, ‘the a@pellantfbecamo permanent gf tor péésing the

;‘» : - NWFP smnloyeea fRegu’ka«A on of servics éct 2029 by the
IS Provinci Govammm g dated on ?M:h October 2009.
: |
|
4o That; the aOPellalt qualifyiug his Services for about
b '21 years 02 months anﬂ 14 days. But 1nspite Of QUalifyiné
his service he was retired from Jervice d ated on 30, 692015
Yith no pensionery banefits which i3 illegal agslns g
| © the 1a md faots. Hence lisble %0 bs set aside.

o T '5¢ Thato the appal lan$ £ led 8 dep artmentsl apreog sralnst

W ey s e o

{ ‘ tﬁe illegal order of reSpondent No.3 before the respondant

L ' v No.1 dated 15.7.2016! but no remedy ¥s8 gram ted untill now,

T T

(Copy of impugned Order Xo,2484-85 énd Departineﬁtal fppeal

' are smexurs "D" & "El.) . L ‘ Coh

6o That feeling agcrioves of an 1llega‘i ord gr he made a

departrmentsl appeal wI ch was not decidel upth ;0¥ and

[

ma.zdatory S“iphla pa*‘loi of 90 days for Waiting the S
decision of the guthor ty has 31 rzca baen elgpsed. Since
' - ) . f . {; -
!
* the respondent zamhorj. uj.ea arg not prepared to 118 ten T
|
the ganuine gri»vaacc to the agaellwt ne'racdi% the 11legal
-3
order hence thls aypoal fnter ::lli,a o tha following grounds ‘
. i : b
! N i ! o
' . l ; 5;‘
GROWDS ! P\
R i b
- R ) 5 ) (S 2
! . ! . :
de That the tmiurned opdar 15 1ilegal wne oziai_‘t;:‘f.*:\na?; and
vold a3 1nit108 and 15/ 11abla %0 ba Sot alde it is i
: furthor averred that AtuS e of discretion by a publie !
; » . e ) . f ’
fuactl onary violates «'7*'2: 4 of constltuibon, &opallant i
i : [
PLghEY %o ba doalt with 1a zecordance wi h Lay was S
violated which 15 granted in &t 4 of the cons titution
i
of Pagkistan 1973. i
L
ko
=
i
5
T T e
i
i
b
£
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1973

U other ooy
Lag CF J

A

violated 4yt 25 and 2

~J

1
have glso

¥ otha Islamic nepublic of Paciatan

which ,:.:umranteva equali ty of all citizen ma

Saf eguard azainst 'z':!.SC rloinastion in Servic us R

That great 1n3us i:ice

by the respond ents.

hes besn dong in the app@llant

That after no censi‘ eration Was glhven by '-the regpond én‘;s

to the aepar tmen i )1 representation.

Appellmt hos _coine

to the Honoursble ‘l‘:xibanal to get ,ju*cic €o

E. That appellant shall wge any other Points st the time

of argumenis

Tribungl .

It is premise it i®s respecifilly vrayed that ﬁéon

accepitence of .this appesl penSionéry benefits gx;anted

to the a?pellan.t.

Dated 17.10.2017.

S with the pemiss 3_0:1 of this Honourable

~‘z‘fzj3/ %

r
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BEFORE THE PROVIIEG
'PESH. & WAR

i
|
4pesl No. __ /2016

Syed Kamal Shan 9/ Ajab Kum

R/0 Imrenzai Qeiray, District 2ableoses  Appellmt,

Torsys ;‘
Yo Secretary Bducation, Khyber P aich tunichy g
Peshﬁwﬁre ‘

2. Director @ener alm }'{hybar Fachtunkhwe, Peshe.uarg '

3. B.D.O Pducation Swabil .

45 S.D.E.O (Eema;e) Bduciation TORE 0t 0 ss | Resibqnd er;ts,

AFFIDAYIT
R e

1
H

I SOHRAE KHAN #Avocate ap Judi.ci a1 O}omplex Sw abi do

hereby So0lemnly aof £1 mm md declare on oath that a3 aer

“ing tructi ons of

ny client the eomenta of the accompanyi ng

corrout_to the best of my
3{1 balioy aud nothing ha&' been ¢
'l‘ribuml.

&oplic ation are true gnd noslelge

concaaled frop thia Eon°b19

|
|
|
!
Deponen t.

o, SShrgh Khea
A Dl . &4 voceta,

Dated 17.10.209¢
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Serviee Appeal No. 1056/2016
Date of Institution:[17.10.2016

n |
i Date of Decision:  127.03.2018

Syed Kamai! Shah

|

Vs ‘[
weeretary l“ducation% Khyber Pakhtunkhwa
Peshawar & 3 Others. '

dudvment/Order: |r
27.03.2018 |

MUHAMMAD HAMID | \/J[U(yHAL. MEMBER (l) Learned

counsel for the appellant and Iearned Additional Advocate Generai
prosent.

Arguments heard. File peqused.

Learned counsel for the'appeliant stated that the appo!iant
vas appointéd as Chowkidar on fixed pay bas:s/contract basis vide
rder dated 16.04.1995. That the appellant was rct!red from
sarvice on 30.06.2016 but W|thout any pensmnary benefrts hence

the appellant approached th!S[ Tribunal for the granl of pensmnary
benefits. ‘

I
P i s
i

Learned counsel for the appe”ant has taken the plea that in
the identical nature cases this Tribunal has already granted relief
ol pensionary benefits and in thls respect referred to the common
judpgment dated 12.10.2017 .of this Tribunal in service appeal
s nmr' No.1055/2014. Learned counsel for the appellant stressed
LAt the appellant being snmllarly placed person is also entitled to

|

thle: same relief. | f

Tudpment dated 12.10. l2017 passedi in  service appeal
| Mo 1055/2014 also perused and found the plea of the learned
i munml for the appellant as. genume Consequently the present
seivice appeal is also accepted in terms of judgment dated

10,2017 passed in service appeal No.105 3/2014 titled Jamroz

Kitan Versus Senor District /—\ccounts Officer Nowshera and 7

athers. Parties are left to bear lhur own costs. File be consigned to

lln w;ord room.

N ~
SZC
(Muhammad Hamid Mughal)
Member

(Muhminmad Amin Kundi)
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. SUBJECT: IMPLEMENTATION___ OF __ PESHAWAR ‘HIGH: -~ COURT

‘ subject cases may be dlsposed of

~Copy to:-

GOVERNMENT OF KHYBER PAKHTUNKHWA

_Elernentary and Secondary Education Departmem
Block-“A" Opposite MPA’s Hostel, Civil Secretarlat Peshuwar

NO.S.0 (LIT-I)/E&SEH 1/2012/

Dated Peshawar the 17 5 201b .:

1. Dlrector
Elementary & Secondary Educatton

Khyber Pakhtunkhwa Peshawar
2. All District Education officers(M/F)
Khyber Pakhtunkhwa.

- JUDGEMENTS REGARDING GRANT PENSIONARY BENEFITS_,-‘;..
TO CLASS IV EX FIXED PAY EMPLOYEES .o i e ‘

| am directed to refer to the subject noted above and. to state that ail the .

£f in light of para 13 of the judg,ement of Peshawar ngh Cour't'.fi' ’
dated 22-6- 2017(copy enclosed). It is further stated that alt such cases may be exammed m}-.
'Isght of preva!lmg pensmn rules and the employees who have rendered mlnlmum let‘gth of '
service, which is 25 years in normal cases and ten years in special /fam:ly pens1on cases ;‘-*'_:_g

‘Serv:ce rendered by offucnals under contract, adhoc etc shall be cou. ed towards pe"smn: -

_provide such officials were regulanzed at later stage and pension was denled to them on the=’

eround of not fulfilling crlterla of minimum time as regular employee

However this Department may he kept informed of the day to day pr0ceedmgs

-+ Section officer, (Lit-l) -

Endst. NO & date as above.

"1.Advocate General KPK
2.Addl Regsstrar P‘eshawar High Court. ’
3. P.A to Spl: Secretary (Legal).

- Section officer (Lit)
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| BEFORVIKIYBER PAKHTUNK WA SERVICE TRIBUNAL,
. ' PESHAWAR. o

SERVICE APPEAL NO, 105572614

Date ofinstitution ... 19.08.2014
Date of judgment . 12.10.2017

Jamroz Khan Son of Momin Khan i
R/o Lakrai, Tehsil and District Nowshery _ B
: ; (Appellant)
|
VERSUS
. !
ii

Senjor District Accounts Officer Nowshcm.
Exceutive District Education Officer Nowshera, _ | |
- Sub-Divisional Education Ofﬁccr; (Female) District Nowshera. ' .
District Education Officer (Female) Primary District Nowshera.
Dircctor of Education (Female) D]'abgari Garden, Peshawar.
Govt. of KPK through Secretary Education, Cjvi] Secretariat, Peshawar,
Govl. of KPK through Secretary Einance, Civil Secretariat, Peshawar.
Accountant General, Accountan G‘reneml Officer, Govi, of KPK, p

’.}O\.}O\U:—.’;’VJI\J—*'

cshawar.

(Res pondents)

APPEAL__UNDER SECTION-4__ OF 1y KHYBER
PARHTUNKHWA SERVICE TRIBUNAL ACT. 1974 AGAINST |
THE _RESPONDENTS WHERERY THE DEPARTMENTAL

p\ REPRESENTATION OF THE APPELLANT HAS NOT BERN

N AND THE sro RIOD HAS mres

RECIDED AND _THE _STIPULATED PERIOD HAS BEEN

e T

‘ - . ]
- - N ;
N - —_—— “______
:\t\ 1\\q Mr. [ftikhar Alj. Advocate, o _ -~ Forappellani,
NN Mr. Kabirailah Khattak, Additiona Advocale General - For respondents.
N ﬁ i
\\:\p\ . .....i.,__h._.ﬁ_ﬁ.
Mr. MUHAMMAD AMIN KHAN I(UI‘LDI «  MEMBER (JUDICIAL)
MR. MUHAMMAD HAMID MUGI—IAI}_. - MEMBER (JUDICIAL)
._‘ . ; ; E‘ - i
wl ik ;
\ - JUDGMENT | ‘ ,
’7 S MUHAMMAD AMIN KHAN KUINDL, MEM R, = Ourhissingle

7

.G Judgment shall also dispose of scrvice appeal titled Wakegl [\'hml-Vcrsus{‘:ovcmmcm
|

of Khyber Pakhtunkhwa through Secretar‘y Elementary & Second
' I

ary Education I yber
Pakhtunkhwa Peshawar and others bearing No. 12132013 and service
‘ t

appeal titled

Amir /\man—Vcrsus-—Gm-’cmmcnt of ;’Khybcr Pakhtunkhwa through Secretary
. [' ~

Elementary & Secondary Education Khyber Pakhtunk
: ¥

hwa Peshawar and others bearing




2

No. 121472003 being identical nature: arising oul from the sume law. facts wnd

circumstances.

.

2. 'This appeal has been fited under En;ccl'ion-dl. of the Khybclr Pakhtunkhwa Scrvice
‘Tribunal Act, 1974 against the order dau‘:c! 4.10.2013 whereby the appetlant was retired
from scrvice on supcrannuation but wiéhout extending the benelits of pension. The
appetlant also filed departmental appeal 6n 14.05.2014 but (he same was noi responded

henee, the present service appeal on 19.08.2014
|
3. Learned counsel for the appeliant'contended that the appellant was appoinied as
. i ;

Class-IV Chowkidar on pay of Rs. 1200/- per month on (fixed) on 12.10.19935 in

1
1
Education Department. 1t was further ‘contended that later on the service of the

appellant was regularized on 36.07.2008. It was further contended that the appellant
: ,
was retired {rom service on 04.10.2013 but benefits of pension etc was not extendes to

|
the appellant on the ground thal length iof the service of the appeliant was less then

qualifying service. It was further contend%d that the appellant filed departmental appeal

i
!
H

for issuance ol pension, gratuity and olh«.fr benelits bul the same was not responded. 11
was further contended that according to Rulc 2.2 of West Pakistan Civil Services
i

Pension Rules, 1963 the service of the government servant begin to qualily lor pension

i
3
when he takes over charge ol the post o which he is first appointed. Tt waus fnther
| .
- ° [’ . P i .
contended that according to Rule 2.3 of the West Pakistan Civil Scrvices Pension

Rules, 1963 temporary and officiating service shall count (or pension if he has rendered
more than five years continuous temporary service for the purpose ol pension or

gratuity and temporary and officiating scrvice followed by confirmation shall also

count for pension or gratuity. 1t was further contenc
|
i

ed that the NWEP Civil Serviant
- . - | . - o —
(Amendment Bill), 2005 was passed by the Provineial Assembly on 5 July 2005 and

. . . | - .
assented by the Governor of the i’rovlnclc on 12" July2005 whereby scction 19 wug

amended and all the employees of the Provincial Governmeént selected lor appointment

in the prescribed manner to the post on o after 1% July 2001but on contract basis were

deemed to be appointed on regular basis. However, they were held disentitled for the
o '
. - - | . .
pensionary  benefits. It was further contended that SL?C['IOH“ 19 of the Khyber
i i
: ,

Pakhtunkhwa  Civil Servants Act. 1973 was  further { amended by the Khyber




~

Pakbtunkhwa Civil Servants (Amendment) Act, 2013 and the person sclecied for
. AR}
; : :

appointment on contract basis were declaizd o be deemed as regular employ and
i .
subscquently were held entitled for pensionary benefits. Therefore, it was contended

that the service of the appellant will be considered from the date of appointment i.c
12.10.1995 and the same will be counted: for pension and gratuity cte. The learned

counsei for the appellant also relied unreported judgments of the Worthy Peshawar
) ' 1

High Court Vi.n Writ Petition No. 1188 of 20{4 decided on 09.09.2014 titled Baght Shahk- 5

Versus-The State ele, Writ Petition No. 1590 of 2014 decided on 11.09.2014 tiiled Mst. _ |
: | .

Wajihat W/o Nisar Muhammad-Versus-Senior District Accounts Officer & others, Wril
i

;
i
3

Petition No. 1659-P/2014. decided on 27‘.?] 12014 titled Yagoob Khan S/o Abdul

Mapan-Versus-Government of Khyber Pak{hmnkhwa etc and Writ Petition No. 3394-
P/2016 decided on 22.06.2017 titled Amir; Zeb-Versus-The District Account Gfficer,
i
i

District Nowshera ete. It was [urther contended that in the present service appeal the
!

departmental appeal was filed after some delay but since the service appeal perlains o ¢

)\ the malter of pay, pension and other emolument therefore, the limitation does not Lore ‘
1
{ ‘ [ !

~,

~

@ closed the right of the appellant accrued tojhim in such like matier the limitation docs -
Sn
R fotrun and relied in this regard on 2002 PEC (C.S) 1388 Punjab Service Tribunal and
T N :
.;:_1‘\ \ ¢
\I; ~ prayed that the appeal may be accepted andithe department may be directed to consider
AN the length of service of the appellant from the date of his appoiniment and pay |
' |
pensionary bencfits to the appeliant: !
|
: |
| 4. On the other hand, the learned Assistant Advocate General Mr. Kabirullah
f i
Khattak opposed the contention of learned ¢ounsel (or the appellant and contended that
\
! the appellant was appointed as Class-1V Chowkidar on pay of Rs. 1200/- per month o

dated 30.07.2008 with_ cflect from 01.07.2008. It was further contended that the

f )
adhoe reliel on (fixed) vide order dated 12110.1995 and he was regularized vide order
appcllant was retired on 04.10.2013 and the appellant served as regular employce only.

e : A : . and
for five years hence, he is not entitled for {pensionary benelits. [n this regard he also

relicd on unreported judgment of the Worthy Peshawar High Court passed in Writ
| | ]
i |

Petition No. 23-P/2015 decided on 24.06.2015 titled Sher Bifldshah S/o Amir Badshah-

| i
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Versus- Senior District Accourts Officer Nowshera ctc and PLD 1990 Supreme Courl

page 719 and prayed (or dismissul of appeal.

5. We have heard the arguments and gone through the record available on file.
0. Perusal of (he record reveals that the appellant was appointed as Class-IV

l
'
b

Chowkidar on pay of Rs. 1200/- perimonth on fixed pay under relevant rules on

{ ) -
12.10.1995. The record further reveals t'hat the service of the appellant was regularized

| :
on 30.07.2008. The record further reveals that the appellant was retired from service on

s
04.10.2013 but pension and gratuity was not extended to the appellant.
] .

. i .

7. Regarding the question of entitlement of the appetiant to the pension, we, would
like to reproduce the refevant rules of the West Pakistan Civil Services Pensions Rules,
1963 below, as these would be advantageous in resolving the controversy:-

oinning of  Service-
Subject o any' sipecial rules the service of
Government scr\:!mnt begins (o quailily for .
|

pension when h(% takes over charge of the
post to which he '!s {irst appointed. -
Rule 2.3 Temporary Cand  officiating
service___ " Temporary and officiating
service shall count for pension as indicated

below:- ,

(i) Government seryanls borne on temporary
cstablishment wlf]o- have rendered more than
! {
five years continuous temporary service for
the purpose ol pension or gratuity; and
(i) Temporary and ofliciating service Tollowed
by confinmation shall also count for pension

or gratuity.

8. The rules ibid reveal that the seryice of goivemmenl servant begins to qualify for
!

peasion {rom the very {irst day ol his/hfcr tuking over the charge, irrespective ol the fuct
. i

whether his/her appointment and entry‘?in to service was temporary or regular. It is also

! J i
clcarfrom sub-rufe (1) that continuous Etcmporzu'y service of a civil servant shall also be
' !

. . . i . i . .. .
counted for the purpose of pension andi gratuity and by virtue of sub rule (i), temporary
A . |

and officiating service followed by conformation shall be counted for pension and
: ‘ i
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Y. We deem it appropriace to mention here that question ol interpretation and tue
import to the term pension was raised before the august Supreme Court of Pakistui i

case titled “Government of NWE¥P thrvuch Scerctary te Government of NWEP
X =]

Communication & Works l)cpzu‘tmcnt’, Peshawar Vs Mubhammad Said Khan and

others (PLD 1973 Supreme Court of l’nkjistan 514) wherein it was held that:
1§
i .
“It must no»\j be taken as well scttled
.
that a person who cnf[crs government service
has also something fo look forward after his
retirement 1o Whatg arc called retirement
benrefuts, grant of j'icnsion being the most
vatuable of such bL‘:lflCﬁ!S. ft 1s equally well
settled that pensioni like salary of a civil
| :
servanl is no longer a bounty but a right’
acquired aficr putti:;g a satisfaclory service
for the prcscribcdf minimum period. A
fortiori, it cannot ;i')c reduced or refused
arbitrarily exeept uir the extenl and in the
manner provided in t:hc relevant rales.”

. - - . . A A
[0, Incase titled “Secretavy To Govi: of the Punjab, Finance Depavtmieni Vo M.
P il N

[smail Tayer and 269 others” 2015 PLC (CS) 296, the august Supreme Court of
|
Pakistan was pleased to held that the pcn%@ionary benefits is not a bounty or ex-gratia

payment but a right acquired in consideration of past service. Such right lo penston is
|
t

conferred by law and cannot be arbitrarily abridged or reduced except in accordance

with such law as it is the vested right and legitimate expectation of retired civil servant.

I In the present case the appellant whs initially appointed on 12.10.1995 followed

by his regularization on 30.07.2008, though the appellant has rendered temporary

. ~ . N ~ @ .
service I?r a continuous period of more than 12 years and . months service and repular
. i I :
| »
service of more than 5 years and 9, months meaning thereby that as a whole he has more
|
I
. . . . - [ ) R
than 17 years scrvice at his credit. By virtue of rule 2.3 as wvell as Chapter-1V rule .4 of
the West Pakistan Civil Services Pensions Rules, 1963, he has qualilied the preseribed

H

service [or pensionery benefits, theretore, the objections raised by the respondents is not

tenable and not supported by any rute or régulation. Judgment of hon’ble Peshawar High

Court in Mst. Wajihat case (Writ Pctition; No. 1590-P/2014), Baghi Shah’s case (Writ
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+ Petition No. 1188-P/2014, Yagoob Khan case’s (Writ Petition
No. 1659-P/2014) and in Amic: Zeb case’s (Writ Pélition No, 3394-P/2016) may be
(uoted as a reference.

12. In the light of the above discussian we are constrained to aceept the appeal und
dircet the respondent-department - to finalize the pension case of the appellant and

grant pensionary benefits to hin. Parlics are left to bear their own costs. File be

consigned (o the record roomn. s
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Executlon Petltlon No 10/ 2019, In Service Appeal No. 1056/2016

Mr.Syed Kamal Shah Ex-Chowkidar.....................__ ....Appellant
VERSUS

Secretary (E&SE) Department Khyber Pakhtunkhwa, Peshawar

Director (E&SE) Khyber Pakhtunkhwa, Peshawar

District Education Officer (Female) Swabi
S D.E.O (Female) Educat1on Topi, Swabi............... Respondents
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
‘ PESHAWAR. ' :
‘ ‘Executlon Petltxon No.10/ 2019 In Service Appeal No.1056/2016

Mr.Syed Kamal Shah Ex-Chowk1dar. et TN i Appellant
| VERSUS, |
',V 1. . Secretary (E&SE) Department Khyber Pakhtunkhwa Peshawar
.. 2. Director (E&SE) Khyber Pakhtunkhwa, Peshawar - '
3. District Education Officer (Female) Swabi =~ A S
4. SDEOC(F emale) Education Topi, -Swabi. T Respondents -

: ‘Implementatlon Report regardmg the Judgment/Order dated 27 03 2018 of ‘
thls Honourable Tribunal in the above Title case.

Respectfully Sheweth,
1. That the above Tltle Executlon Petition i is ﬁxed for hearmg before the Trlbunal
' on 02.04.2019.

S . 2. " That this Honourable Tribunal mennoned in 1ts Judgment that," Judgment dated -
‘ - .- 12.10.2017 passed in Service Appeal No.1055/2014 also perused and ‘found the -
' : plea of the learned Council for the appellant as genuine. Consequently the
present service appeal is also accepted and terms of judgment dated 12.10.2017
passed in service appeal No.1055/2014 titled Jamrooz Khan Versus Semor ‘
District Accounts Officer Nowshera and 07 others”. :

3."  That the respondents has been implemented the judgment of this Honourable
' Tribunal, the petitioner'was allowed to retire form Government Service with
: pensmnery benefits subject to the condition of final decision of the Apex Coutt --
- in CPLA No.548- P/2018 to 553- P/201 8 (Implementatlon order Annexed as-A

. It is humbly prayed that the implementation of the Judgment of thls
. Honourable Tribunal may kmdly be accepted and filed.

AFFIDAVIT

(Female} Swabi

I do hereby- solemnly affirm and declare on oath
that the contents of the Implementatlon of Judgment is true and correct to
the best of my knowledge and belief, nothmg has been concealed from thls

Honourable Trlbunal

DISTRICT CATIONﬁ@E&F ICER .
| EEMALE)SWABL
K?e"ﬁa“i ‘




: TO BE SUBSITITUTED W H SAME NO. & HSAME NOQ. & DATE o
.OFFICE QF THE DISTRICT EDUCATION  OFFICER (FEMALE) ¢ (FEMALE) SWAB v\

(Office. phone & Fax No. 093 8280239._emls ‘swabi@yahoo.com) - ’ i
OFFICE ORDER - o ] PR ‘.‘
The undersigned is pleased to allow the ,followmg officials to retiré from the Govt: servnce g

with pensuonary benefits and encashment of I R as adm155|ble to.him under revised leave rules l98l '

—
already retired without pensnon benef ts due {0 less quallfymg service and was appomted on
fixed/contract pay in the light of Judgment i, ‘he appeal No. 1056/2016 announced on daied 27- 03-

2018 Peshawar High'Court Peshawar on the: subject to the condltlon of f nal decision of apex coun of

Supreme Coun of Pakistan in CPLA No.. 553 :P/2018 filed agannst the same stance _;udgment which is
X " w‘f

subjudiced * ) R .
S.No | Name'& DesignatiOn Name of Schoél_;,:fi ' Period of LPR Date of /Death
‘ ol .| Retirement
01 | Mr. Said Kamal Shah | GGPS Palang ‘fi,;'":} 01—07 20510 30-06- 30-06-2016, -
Ex-Chowkidar Qadfa(Gija'r;i. ,:',‘ 2016(365) days on fullpay o B L
Note: : - ~“-. ' -- ' -

l:- Thexr prevnous order.of retlremc 1t from Gowt: servu.e w1thout pensnon beneﬁts / '
are hereby with' drawn S
g i _ (REHANA YASMEEN) '
. DISTRICT EDUCATION OFFICER ..
(FEMALE) SWABI ' '
Endst No b ‘{g “)Lf/Rev Retirement File /C-IV/ Dated Y~ 2~ /2019
Copy of the above is forwarded to the:-». o
I:- Registrar Supréme Court of Pakistan, : by
2:- Registrar Peshawar High Court pCShaWc.l‘
3:- Registrar Service Tribunal Peshawar . Co
4:- Secretary E&SE Khyber Pakhtun Khawa Peshawar - S '
5:- Director E&SE Khyber Pakhtun Khawa' Pr»‘shawar ' : K
6:- District Accounts Office Swabi . o
- 7:- SDEO(F) Topi a/w original Serv1ce :3ook
8:- Ofﬁ01al Concemed TR
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