
BEFORE THF. KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

SERVICE APPEAL NO. 13J7/2015

Date of institution ... 16.10.2015 
Date of judgment ... 29.05.2018

Sher Muhammad, Senior Clerk 
Deputy Commissioner Office, Charsadda

(Appellant)
VERSUS

Commissioner Peshawar Division, Peshawar.
Assistant to Commissioner, Peshawar Division, Peshawar. , 
Deputy Commissioner, PeshaWar Division, District Charsadda.

1.
2.
3.

(Respondents)

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT. 1974 AGAINST
THE ORDER DATED 18.09.2015. WHEREBY THE
DEPARTMENTAL APPEAL OF THE APPELLANT HAS BEEN
PARTIALLY ACCEPTED AND HE HAS BEEN REINSTATED
INTO SERVICE BUT THE ALLEGED ^ PERIOD OF
ABSENCE/INTERVENING PERIOD HAS BEEN TREATED AS
WITHOUT PAY HENCE DENIED BACK BENEFITS TO THE
APPELLANT.

For appellant. 
For respondents.

Mr. Zartaj Anwar, Advocate.
Mr. Muhammad Jan, Deputy District AttorneyIs

MEMBER (JUDICIAL) 
.. CHAIRMAN

Mr. MUHAMMAD AMIN KHAN KUNDI 
MR. SUBHAN SHER

JUDGMENT

V*'i

MUHAMMAD AMIN KHAN KUNDI. MEMBER: - . Our this judgment

shall dispose of instant service appeal as well*as service appeal No. 1318/2015 titled “ 

Imran Khan Patwari Versus Commissioner. Peshawar Division, Peshawar and two
: V
A -

others” as commenfifquestions of law and facts are, involved, in both the service 

appeals. ' . . . r

\
\
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Appellants alongwith counsel present. Mr. Muhammad Jan, Deputy 

District Attorney for the respondents also present. Arguments heard and record 

perused.; ^

3. , ■ Brief facts of the cases as per service appeals ar^ that the appellants were 

serving in Revenue Department in the office of Deputy Commissioner 

I Ch^sadda and during service they, were involved in criminal ca^^vide FIR

2.

No. 324 dated 24.06.2009 under sections 302-324/148-149 Police Station Prang

District Charsadda. After registration of the aforesaid criminal case the
j

appellants remained absent from duties and the appellants were terminated from 

service. Later on competent court vide judgment dated 20.04.2015 acquitted the

appellants from the charges leveled against them. After acquittal, the appellants

filed application for reinstatement alongwith back benefits to the competent

authority which was partially accepted, the appellants were reinstated however,

absence period was treated as extra ordinary leave without pay vide order

separate dated 17.08.2015. The appellants separately filed departmental appeals 

on 10.09.2015 which were rejected vide separate i orders dated 18.09.2015

hence, the present service appeals

4. Learned counsel for the appellant contended that the appellants were

serving in Revenue Department. It was further contended that they were

involved in the aforesaid criminal case therefore, they could not perform their 

duties after registration of the case. A&=^cb they were terminated from service.

It was further contended that later on the appellants surrendered themselves on

01.04.2014 and after conducting trial the. competent court acquitted both the 

appellants vide detailed judgment dated 20.04.2015. It was further contended

that the appellants submitted application for reinstatement into service

alongwith back benefits but the competent authority vide seprate order dated 

17.08.2015 partially accepted their-applications and reinstated them iin service
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from the date of their absence, however; their absence period was treated as

extra ordinary leave without pay. It was further contended that the appellants

filed departmental appeals regarding back benefits after reinstatement but the

same were dismissed through separate order dated 18.09.2016 by the

departmental authority therefore, they filed the present service appeals. It was

further contended that the competent court acquitted both the appellants in the

criminal case therefore, on their reinstatement they could not be denied back

benefits of service regarding their absence period. It was further contended that

the appellants also surrendered themselves before the court of law on

01.04.2014 and faced the trail in custody, and was ultimately honorably

acquitted on 20.04.2015. It. was further contended that the impugned orders

regarding nonpayment 6f back benefits are allegal and liable to be set-aside and

prayed for acceptance of appeals.

On the other hand, learned Deputy District Attorney for the respondents 

opposed the contention of learned counsel for the appellants and contended that 

the appellants were serving in Revenue Department. IT was further contended
i

that both the appellants remained absent from duty after registration of the 

aforesaid criminal case, therefore, they were terminated from service. It was 

further contended that the appellants were acquitted from the charges leveled 

against them by the competent court by extending them benefits of doubt. It was 

further contended that the appellants were absent from duty after registration of 

FIR therefore, the competent authorityhas rightly reinstated them without back 

benefits on the principle of no work no pay and prayed for dismissal of both the 

appeals.

5.

6. Perusal of the record reveals that the appellants were serving in Revenue 

Department and during service they were involved in the aforesaid criminal

case therefore, they did not perform their duties and remained absent from their
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duties. It is not disputed that after registration of tlje case appellants did not

perform their duties and remained absent from duty therefore, they are not

entitled for back benefits of the said period and the competent authority has 

rightly considered their absence period as extra ordinary leave without on the

principle of no work no pay. Hence, the appeals have no force which are 

dismissed with no order as to .costs. File be consigned to the record room.

ANNOUNCED

(MUHAMMAD AMIN KHAN KUNDI) 
' MEMBER

29.05.2018

(SUBHAN SHER) 
- CHAIRMAN

;

. i

;

I
.•i
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Clerk of the counsel for appellant and Mr. Muhammad 

Jan, Deputy District Attorney for the respondents present. 

Clerk of the counsel for appellant seeks adjournment as 

counsel for the appellant is not available today. To come up for 

arguments on 05.04.2018 before the D.B.

27.02.2018

Member

Appellant in person and Mr. Zia Ullah, learned 

Deputy District Attorney present. Appellant seeks 

adjournment as his counsel is not in attendance. 
Adjourn. To come up for arguments on 29.05.2018 

before D.B

05.04.2018

’ -■-j..

(Ahm^ Hassan) (Muhammad Hamid Mughal) 

MemberMember

29.05.2018 Appellant alongwith counsel present. Mr. Muhammad Jan, Deputy

District Attorney for the respondents also present. Arguments heard and 

record perused.
I

Vide our detailed judgment of today consisting of four pages placed

on file, the appeal has no force which is hereby dismissed. Parties are left 

to bear their own costs. File be consigned to the record room.

ANNOUNCED
29.05.2018

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER

(SUBHANSHER)
CHAIRMAN

A
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417.-10.2017 Appellant in person present. Mr., Kabir Ullah 

Khaltak, Additional Advocate General for the respondeiils 

present. Appellant seeks adjournment due to non avaiiabilily 

oT his counsel. Adjourn. 'I'o come up .for arguments on 

21.11.2017 before D.B.

(Ahmad Massan) 
Member (17)

(Muhanimad 1-Iamid Mughal) 
MeprhepQ)

Appellaiit in person present. Mr. Muhammad
Jan, Depvtty ]3istriot Attorney for the respondents present.

l' '. hu; '■
Appellant seeks adjnumntfnt on the ground that J.eamed 

counse! is not available today. To come up for arguments 

on 23.1.;2Q18 befejeQ.g.

21.11.2017

; '

\:

r,

(Muhammad^Namid Mughal) r ' 
Member '" ' '

(GuTZeo^hahJ
Member

Clerk of the counsel for appellanT present. Mr. Kabir' 

Ullah - Khaltak, Addl: AG alongwith' Zahid air . Rahman, 

Superintendent for the respondents present.-CpLinscl for the 

appellant is not in attendance due to general strike of the bar. 

To come up for arguments on 27.02.2018 beioie D.B.

23.01.2018

rman

/

!
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Clerk to counsel for the appellant and Mr. Usman Ghani, 

Sr.GP alongwith Mr. Zahid Ur Rehman, Supdt for respondents 

present. Rejoinder submitted. To eome up for arguments on 

22.03.2017. ,

10.11.2016
* 'j. •
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( 1 (PIRB SH SHAH)
Member
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(MUHAMMAD AAMIE^ZIR) 
MEMBER

;! '
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22.03.2017 Clerk to counsel for the appellant and Addl. AG for 

respondents present. Arguments could not be heard due to 

incomplete bench. Adjourned. To come up for arguments 

16.06.2017 before D.B.

"I-
"'.iiF' on

:
(AHMAD PAS SAN) 

MEMBER
*;
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16.06.2017 Agent to counsel for the appellant and Mr. Zahid Ur 

Rahman, Supdtt alongwith Mr. Ziaullah, Deputy District Attorney 

for the respondents present. Agent to counsel for the appellant 

requested for adjournment. Adjourned. To come up for arguments 

on 17.10.2017 before D.B.

!i^[ ■ ■■

ti

i*

'r

h ri:'^
i.: (Muhammad Amin Khan Kundi) 

Member:
“ ■ f . .

j*

I: •



Clerk of counsel and AssU. AG for the 

respondents present. Written reply not submitted despite 

last opportunity. Requested for further adjournment. Last 

opportunity^extended subject to payment of cost of Rs.
1000/- whicft shall be borne by the respondents iTom their

rown pocjcets'vTo come up for written reply/comments aiijd 

cost on 18.08.2016.

,09.05.2016

.iAnpc!Gril'2hj) pSrssn'-and fVir. ..tahir .ur 'RGhrrsa

Addf AG f^r respondents present.
Counsel for the appellant'and Mr. Zahir ur 

AA/rLtenrrAah/ submitteiL The nppea!.-iS:assigneri to D.'B for 
RehTmanL'Supdt. aibngwith Addl. AG f6r respondents 
roilA Wer an^T(:k=o!te.aring onAl;0.A1.20T6. 
present. Written reply alongwith cost of Rs. 1000/- paid,

receipt thereof obtained from the counsel for the

n

18.08.2016

appellant. The appeal is assignejjH to D.B for rejomde^ and

final hearing for 10.11.2016.

Member

1 Ji.
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ICounsel for the appellant present. Appeal requisitioned on the. 

application of the appellant for today. Preliminary arguments heard. 

Learned counsel for the appellant argued that the appellant was 

serving as Senior Clerk in the office of Deputy Commissioner 

Charsadda when subjected to inquiry on the, allegations of 

involvement in a criminal case registered vide FIR No, 324 dated 

24.6.2009 under section 302/324 PPC at PS Prang Charsadda and 

dismissed from service vide impugned order dated 12.1.2010. That 

after acquittal appellant submitted application dated 5.5.2015 which 

was accepted vide order dated 17.8.2015 and appellant reinstated in 

^service, however, back benefits were denied to the appellant where 

against he preferred departmental appeal on 10.9.2015 which was 

rejected on 18.9.2015 and hence the instant service appeal on 

16.10.2015.

02.12.2015

i-'

i ■i:

\
H
)5:

I
Nill

fi. ■

w;
a> H o-cv ^ C (/>

m- ■
7’S'ftp?: That the appellant was also entitled to back benefits as he was 

found innocent in the criminal case on the basis whereon he was
»■

ill'
/mi

dismissed from service. Places reliance on case law reported as 2006

SCMR 421 and 2007 SCMR 855.'
yM- Points urged need consideration. Admit. Subject to deposit of 

security and process fee within 10 days, notices be issued to the i 

respondents for written reply/comments for 1.3.2016 before S.B,

;!

a?'• >
^1!V.

n

if'-:
Appellant in person and Mr. Zahid-ur-Rehman, Supdt. alongwith 

AddI: A.G for respondents present. Written reply not submitted. 

Requested for adjournment. Last opportunity granted. To come up for 

written reply/comments on 9.5.2016 before S.B.

01.03.2016
4l;-. ftlife*:■
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¥ Form- A

FORM OF ORDER SHEET
>5 Court of
■1

1317/2015'v'l Case No..

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

3r 21

The appeal of Mr. Sher Muhammad resubmitted today 

by Mr. Zar Taj Anwar Advocate may be entered in the Institution 

register and put up to the Worthy Chairman for proper order.

25.11.20151

\Tf

REGISTRAR^y
This case is entrusted to S. Bench for preliminary

hearing to be put up thereon 5 «s> .2

•/
CHMRMAN

I.'

h Agent of counsel for the appellant present. Seeks 

adjournment. Adjourned to ^22.12.2015 for preliminary 

hearing before S.B.

30.11.2015
;■!

[■
1;

Cha^T1? -
an
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h

■.
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The appeal of Mr. Sher Muhammad, Senior Clerk Deputy Commissioner Office 

received to-day i.e. on 16.10.2015 is incomplete on the following score 

which is returned to his counsel for completion and resubmission within 15 days.

Charsadda
t

Five more copies of appeal alongwith annexures ie. Complete in all respect 

may be submitted with the appeal.

2. Annexures of the appeal may be attested by the appellant or his counsel.

1.

\
,

No. /ST,

Dated I / b /2015 -r-

yREGISTRAR 
KPl^ERVICE TRIBUNAL, 
/ PESHAWAR.

i'

MR. Zartai Anwar. Advocate.

r.' •
%

^ <9- ■iDP^ u/faf)

->
r>

i

:

r
.<*•

v?

V,

A-:.
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BEFORE TH£ KHVSBER PAKHTUNKHtf A SERVICE TRIBUNAL,
PESHAWAR

Service Appeal No. 1317 /2015

Sher Muhammad Appellant

Versus

Commissioner Peshawar Division, 
Peshawar and others...................... Respondents

INDEX
S.No. Description of documents. Annexure Dated

1. Memo of appeal with affidavit.
2. Copy of FIR A 23. Copy of judgment of ASJ-I dated

20.04.2015
B

4. Copy of the order dated C

5. Copy of departmental appeal D
6. Copy of the impugned order dated E

37
7. Wakalatnama

Appellant
>4:Through

^^RTAJ ANWAR
Advocate High Court

Dated:

4.
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BEFOBE THE KHVBER PAKHTUWKHWA SERVICE TRIBUWAI.,
PESHAtfAR

UciService Appeal No. /2Q15

Sher Muhammad Senior Clerk,

Deputy Commissioner Office, Charsadda Appellant

VfeRSUS

1. Commissioner Peshawar Division, Peshawar.

Assistant to Commissioner, Peshawar Division, 
Peshawar.

Deputy Commissioner, Peshawar Division, District 
Charsadda

2.

3.

Respondents

5ERVICr APPEAL U/S 4 OF KHYBER 

PAKHTUNKHWA SERVICE TRIBUNAL 

ACT, 1974 AGAINST THE ORDER DATED 

18.09.2015,

DEPARTMENTAL APPEAL OF THE
WHEREBY THE

’’V

APPELLANT HAS BEEN PARTIALLY 

ACCEPTED AND HE HAS BEEN 

REINSTATED INTO SERVICE BUT THE 

ALLEGED PERIOD OF ABSENCE/ 

INTERVENING PERIOD HAS BEEN
TREATED AS WITHOUT PAY HENCE 

DENIED BACK BENEFITS TO THE 

APPELLANT.



'C-

2-
■TT-

Prayer

On acceptance of this appeal the impugned 

order dated 18.09.2015, to the extent of treating 

the absence/ intervening period i.e. 30.06.2009 

to 17.08.2015 as without pay may please be set- 

aside and the appellant may be allowed all 

arrears of pay and back benefits of services.

Respectfxilly Sheweth:-

1) That the appellant was initially appointed in the 

respondent department 09.02.1981 

appointment, the appellant had performed his duties as 

assigned with zeal and devotion and there 

complaint whatsoever regarding his performance.

ever since his

was no

2) That while serving in the said capacity, the appellant 

was falsely implicated in a criminal case under section 

302-324/148-149, vide FIR No.324 dated 24.06.2009, 
Police Station Prang District Charsadda. The appellant 

duly informed his department about his false 

implication in criminal case. Since there were 

threats to live of the appellant from his 

therefore, he could not joint his duty. (Copy of FIR is 

attached as Annexure “A”)

serious
enemies.

3) That initially the appellant applied for the bail before 

arrest, which was granted to him by the concerned 

Court, later on the trail was conducted and acquitted of 

charges leveled against him by the Hon’ble Additional 

Sessions Judge-I, Charsadda. (Copy of judgment of ASJ- 

I dated 20.04.2015 is attached as Annexure “B”)
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'TT'
4) That after obtaining copies of the acquittal order the 

appellant duly reported for duty, however, he was 

informed that he has been proceeded departmentally 

in absentia and has been awarded the major penalty of 

termination from service vide order dated 28.09.2009. It 
is pertinent to mention here that the order of penalty 

was however, never communicated to the appellant. 
When the appellant was provided the copy of Penalty 

order dated ^>^^^£^^r(Copy of the order 

attached as Annexure “C”)

5) That against the order dated 28.09.2009, the appellant 

filed his departmental appeal dated 04.05.2015. (Copy 

of departmental appeal is attached as Annexure “D”)

6) That while the departmental appeal of the appellant 

was pending, an order dated 17.08.2015 has been 

issued, whereby the departmental appeal of the 

appellant has been partially accepted and he has been 

reinstated into service, but the alleged period of 

absence from duty i.e. 30.06.2009 to 17.08.2015 has 

been treated as leave without pay thus denied the back 

benefits to him.

7) That in view of the order dated 17.08.2015, since the 

departmental appeal was partially accepted to the 

extent of reinstatement in service, but without back 

benefits of service, the appellant being aggrieved from 

such order submitted departmental appeal to the 

department vide dated 1^.09.2015 to the extent of leave 

without pay and back benefits. (Copy of the impugned 

order dated/^^p52015 is attached as Annexure “E”)

8) That the appellant prays for the acceptance of the 

instant appeal, inter-alia, on the following grounds:-



I
''•r GROUNDS

A. That the appellant have not been treated in accordance 

with law, hence his rights^ secured and guaranteed 

under the law are badly violated.

B. That the case of the appellant is covered under FR-54, 
which provides that:

“F.R.54—Where a Government Servant has 

been dismissed or removed is reinstated, the 

revising or appellate authority may grant to 

him for the period of his absence from duty—

If he is honorably acquitted, the full pay to 

which he would have been entitled if he 

had not been dismissed or removed, and, 
by an order to be separately recorded, any 

allowance of which he was in receipt prior 

to his dismissal removal; or

(b) If otherwise, such portion of such pay and 

allowances as the revising or appellate 

authority may prescribed.

In a case falling under clause (a), the 

period of absence from duty will be treated 

as a period spent on duty unless the 

revising appellate authority so directs.

Since the appellant has been Honourable acquitted in 

criminal case, therefore, on his reinstatement he cannot 

be denied the back benefits of service to which he 

would have been entitled had been in service.



c. That the superior Courts also in the view that “Grant of 

Service Back-Benefits” to an employee, who has been 

illegally kept away from employment in the rule of 

denial of such bejiefits to such a reinstated employee is 

an exception on the proof of such a person having 

remained gainfully employed during such a period.

2007 SCMR Page 855 

2006 SCMR Page 421

D. That it has also been held by the Superior Courts in a 

number of reported cases that all acquittals 

honorable and tfiere can be no acquittal that can be 

termed as dishonorable.

are

E. That sine the absence of the appellant has not willful but 

was due to his false implication in criminal case, 
moreover the respondents were fully aware of the 

registration of criminal case against the appellant, 
therefore, under the law/ rules when the appellant is 

reinstated on his acquittal form criminal case he under 

no circumstances can be denied the back benefits for 

the period he remained out of service.

F. That the appellant has never committed any act or
omission which could be termed as misconduct, his
absence from duty was not willful but it was due to his 

false implication 

have honorably 

subsequently reinstated, 

absence as leave

in criminal case. Since the appellant 

acquitted in the criminal case, and 

thereafter treating the 

without pay is uncalled for and liable
to be set-aside.



•I.

}

G. That during the intervening period the appellant never 

remained in gainful employment, therefore, on his 

reinstatement he is entitled for the grant of all benefits 

also.

H. That the appellant also seeks permission of this Hon’ble 

Tribunal to reply on additional grounds at the time of 

hearing of the appeal.

It is therefore, humbly prayed, on acceptance of 

this appeal the impugned order dated /'^P?^2015 to the 

extent of treating the absence/ intervening period i.e. 
30.06.2009 to 17.08.2015 as without pay may please be 

set-aside and the appellant may be allowed all 

of pay and back benefits of service.

(//'

Dated:

Appellant
Through

SIRTAJ ANWAR
Advocate High Court

AFFIDAVIT

I, Sher Muhammad Senior Clerk, Deputy Commissioner 

Office, Charsadda do hereby affirm and declare on oath that 

the contents of the appeal are true and correct to the best of 

my knowledge and belief and nothing material has been 

concealed from this hon’ble Tribunal.

Deponent
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iCHAUD KHAN ADDITIONAL SESSIONS JUDGE-1,
CHARSADD-ArT

iTT':'
, ■ ■TV-.‘>T!'^ •. . '

'''‘■‘'^^;?:2r?<li^P

,f
1) Sher AlaKi^S7'^:Hwinttv't^r^ (2) Imran

S/o Mukhtfer'^Sjl^tifir^Muhammad S/o o"* ■ 
Banaras Khan all residents of Nlsatta-

Sessions Case No: / .A/
Date of institution: /'M

i■ Date of Decision: r•ni•ilf \ /r
/itilii';. 

tM

\:
THE STATE ...VERSUS...

District Charsadda.
ii,

Charged vide FIR # 324 
Dated 24.06.2009 ■
U/S 302/324/148/149 PPC 
Police Station, Prang

rl
’ : mM'!
■ ■ ' p:;I

ly-^l

& Ei,.-:^;i... ;. ■

J U D G iVi E N T:

■Accused Sher Alam, Imran and Sher.Muhammad faced trial in 

FIR # 324. Dated 24.06.2009, U/s 302/324/148/149 PPC, '.

i •■..r.l ■1.

case
/

''^‘Cx^tlce Station, Prang.

'T-'^^A/ A \ Brief facts of the instant case are that on 24.06.2009 at 13.30 ,
M Wr iTj ■ • ,

Ali Askar S/o Bashir Ahmad reported to the local police at

DHQ Hospital, Charsadda that on the eventful day, he

3
r

\
I

;},: :•■

iasipi-
;
;

—along-with his brother Fakhre'Alam. deceased Muhammad Ishaq

and ■ ■ Basheer had come to Charsadda: in their Motorcar •

. N0.5358/LHR. That they were going back to their, village, while 

■'..Bashir de-boarded for purchasing "Choly". At. 12:30 hours, from ■ . 

Charsadda side a Motorcar No.5100 speedily overtook vehicle of the ■ 

complainant party, and from the''said vehicle, Sher.Muhammad,

Imran, 'Sher Alam,’ Qasim and Javed duly armed with deadly ■ - • . 

■weapons' de-boarded and signaled vehicle of the complainant to 

■ stop.- That, thereafter, ' the accused came-near the vehicle of

iilTIE
,v,rT

ruilgr,;-
;

I

rSiill
iEiipi,

complainant and started firing upon the complainant party. As a

s:
' • ri

, rr .
...'S

L
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T’^^rT^r^ii •

U
If' 1

I i of accused facing trial Sher Muhammad, Imran and>7. '“J' . result of firing
Sher Alam;- Muhammad Ishaq got hit and died on the spot, whereas.

r

of Qasim and Javed; the complainant and hiswith the fire shots
got hit and injured. Motive disclosed by the complainant is

.

f brother; i'V:

■ blood feud between the parties. Report of the complainant was
the basis of which the instant ,

r

reduced in the shape of Murasila on

/i.,
t

F.l.Rwas registered.
Initially, challan u/s 512 Cr.PC-was submitted against all the ■

of accused Qasim and Javed,
3.

in-'
accused. Upon the arrest 
supplementary challan was submitted against them and after trial,

ii,

f' f

accused facing trial were declared: they v/ere acquitted,' whereas 

proclaimed offenders. After the arrest of accused facing trialm
submitted against, them' and case insupplementary challan 

hand came

was

up for trial. During trial, relevant copies .were provided to 

accused u/s 265-C(1) Cr.PC on 02.07.2014. Charge was^framed 

•• on’-d'9.07.2014 v/herein, accused facing trial denied the allegations 

^^n^Hdpted to face trial. Prosecution was. therefore, allowed to 

■’■' produce'its evidence.

Prosecution produced 12-PWs, in .order to substantiate- the 

charge. The gist of their deposition is given below:- ,

(PW.1) Masobd Khan SI, arrested accused facing trial vide .■ 

card Ex. PW1/1. 'He produced the accused'facing trial for 

obtaining their police custody vide his application Ex: PW1/2. which 

refused and .the. accused were remanded to'judicial lockup. He 

orded statements of accused u/s 161 Cr.PC and after completion

■ of investigation, handed over the case file to the SHO Amir Nawaz '

■ Khan who submitted challan against the accused. He claimed his 

' signatures as correct on the documents prepared by him,.
{PW.2) Wali.Uliah S/o Musharaf Shah, identified the dead, 

body of deceased Muhammad Ishaq before the police at the time of' . ■
report and before the doctor at the time of PM examination.
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(PW.S) Dr. Abdur Rasheed Rashid MO, on 24.06.2009 at 
examinad injured AH Asghar S/p BasHir Ahmad r/o

j

/! . 01.30 PM,

Amalyan Nisatta and found the follovdng:- 
■ . The injured was fully conscious. .

A single grazing, bleeding firearm wound about 14’' long on left 
‘index finger tip. First aid given, no bony involvement.

Duration of the injury less than one Hour.
Weapon used firearm and the nature of injury was simple.
His report in this regard is Ex: PW.3/1. .
On the same day at 01,32 PM, he also examined, injured

/'a
i

; : * '

./trill
..

; I lit/ [

. Fakhre Alam and found the following;- 

Injured fully.conscious.
A single bleeding firearm v/ound on mid lateral part of left 

about 14" X 14" in diameter. First aid given. Advised X-Ray left arm 

both views. Admitted in male surgical ward. Duration of the. injury 

l^s less than one hour, caused by firearm-. Nature of the injury was 

as simple after admission No.323/68 dated 24/25/06/2009 

j^|nd%s per that record .there was no bony lesion, so nature of injury 

l^vas-'declare as simple. The medico legal report is Ex: PW3/2. .

On the same day i.e. 24.06.2009 at 01:45 PM,- he conducted 

'■ " autopsy on the dead body of the deceased Mohammad Ishaq S/o. 

■Jan Ali and found the following:
Condition of the body:-

Pale yellow color, aged about 25/26 years clothed'in sky blue 

shalwar, qamees and v/hite banyan. Six fire arm cuts on qamees 

■ and one on banyan found. , ' ' .
Wounds:-

i

! H

/

arm .i}
j

I

I
j

y'

■i

■f:-

/
N

■ ::^;ii:

;

- if *
I

Firearm entry wound on-left side of neck below left mandibulor
---- -joint about 1/4X1/3’'in diameter. ,

Corresponding exit firearm wound of No.1 anteriorly in the 

byparietal junction about 1/1” in diameter. •

1.
1 •

2.
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Firearm entry wound, on the right upper auxiliary line about 

1/4x1/4” in diameter.

Corresponding exit firearm wounds of No.3 in mid left scapula 

about 1/2x1/2'’ in diameter.

Corresponding firearm- exit wound-'of No.5 iri right upper 

posterior shoulder about 1/2x1/2" in diameter.

Internal examination:-

3.

4.

5.

Forth and fifth ribs, fractured, on right side and 

thorax wall injured...Piurae intact, iarynx and trachea both injured. 

Right lung and left lung in both upper part injured, pericardium and 

jl heart injured and blood vessels is injured.

. Abdomen:- Pharynx injured and rest .of the organs of the
f iilt i I-'-

: -:4s hi-i;:' • ■ abaomen were found intact.. Stomach was intact and empty.
.1: '■% ^'ihi : ’ \ '
ii.vSS':!’-/: Cranium and spinal cord:-
I' ^''

r-li fiii: Skull fractured, third and fourth survical vertebrae fractured.

brain and brain membranes injured and ruptured in
■ \aA

* \ 1
j|;\k-v^s , ^^lisdies. Bones and joints:-

^4:1;
• ri ... /As mentioned above.

--------- -
■ ■ 1^1 ■ jnion:-

lih-:

Thorax:-

/ ■ /^z-

! ij
!

I
I

:!

I

I \
f

t

In'his opinion deceased Mohammad Ishaq died due to severe 

• trauma to 'his vita! organs, brain, heart, lungs with severe and 

extensive hemorrhage and anoxic shock, all leading to the sudden 

.death of the deceased. Probable time that lapsed between injury- ' 

and death instantaneous. And time between death and PM 01 to 1 

hour and 15 minutes. The PM report is Ex: PW3/3 consisting of six 

sheets including the pictorial. The injury , sheet of , the deceased 

Mohammad Ishaq Ex; PW3/4 and inquest report Ex: PW3/5 also 

bear his endorsements. He claimed'his signatures as correct on the 

documents prepared by him.- ^
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(PW.4) V'Varis Khan No.lS, is marginal witness to the 

Ex: PW4/1 vide which the Investigation Officer tookrecovery memo
into possession a sealed phial haying a spent bullet sent by, the

doctor and produced to the Investigation Officer in his presence.

(PW.5) Dr. Javed Iqbal Orthopedic Surgeon, stated that

■ injured Fakhr-e-AIam was advised for operation to him, as he was 

, referred to him and he/PW.5 made his operation on 26.06.2009 and

recovered from, his body during operation anda foreign body was 

.was discharged on 29.06.2009. The discharge slip is Ex; PW5/1.mi::SiP
Tl/ • (PW.6) Said Ghalib. Khan (Rtd.) Si’, conducted investigation ; 

in the instant case. He prepared site plan Ex:PW6/1. at the instance _ 

and pointation of eyewitnesses Ali Askar and Bashir. During the spot 

■ inspection, he recovered and took into possession a motorcar 

■ ' bearing registration No.LHR-535S in which the deceased and injured

^^1
[I

1

iSlSs^
iiIBi

present at the time of occurrence vide recovei^ memo ^ 

^BW;PW6/2 in presence of marginal witnesses. He also recovered and

\\A'
'\ >:-to,ok

.O'l ;

/ :•

iSijiMwm
'II .1.

■ ii '

•V-.f-'

possession blood through cotton from the place ofinto\\
A-ldeceased Ishaq and injured Fakhr-e-Alam, packed and sealed in

Ex. PW6/3. He also recovered and took•/•parcel vide recovery memo 

into possession spent bullet P-1 sent by the doctor in a,phial vide

memo Ex: PW6/4. Similarly, he also took into possession; blood 

stained garments of the deceased Ishaq consisting of Qamees P-2, 

Shalwar P-3 sky colour, Banyan P-4 which were sealed in a parcel; ■

shirt P-5 blood stained havingfill' and also took into possession one 

corresponding cut mark belonging to injured Fakhr-e-Aiam, brought1*^ 

Hi
by constable Maazullah No. 137 and sealed the same in a parcel 

and prepared recovery memo is Ex;PW6/5. He sent the blood 

stained garments of the deceased, injured and blood through cotton 

to the FSL vide his applications' Ex: PW 6/6 and Ex: PW6/7. ■.•::
1 V..

respectively, and the result thereon are Ex; PW6/8 and Ex: PW6/9,

respectively. He also sent spent bullet to the FSL vide his applicationi If If.

■:r.

r .
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Ex: PW6/10 and the result thereof is.Ex: PW6/11. As the accused 

were avoiding their lawful arrest, therefore, vide- his applications Ex. 

PW6/12 and Ex: PW.6/13, he appliedior and obtained warrants u/s 

204 Cr.PC and proclamation notices u/s 87 Cr.PC and handed 

to the DFC concerned for doing the needful: He recorded statements 

of PWs u/s 161 Cr.PC and after completion of investigation, he; 

handed over the case file to the SHO concerned for onward , 

submission. He also annexed the motive FIR which is Ex: PW6/14. 

He claimed his signatures as correct on the documents prepared by 

him.

........

over

mil

ill:Hi::
■ illii"
Ills:.

(PW.7) Sher Aii SI,, reduced the report of complainant in the 

shape of Murasila Ex: PA/1. He prepared injury sheet of Ali Askar 

Ex: PW7/1' and injury sheet of Fakhr-e-Alam Ex: PW7/2. He also 

prepared the injury sheet of deceased Muhammad Ishaq Ex: PW7/3

;
I
I<i

^— m^iTr'and inquest report Ex: PW7/4 and sent them to the. doctor for

wf&r
liliisiftN
illlil;
: flip:

rfrISkial treatment and P.M, examination through FC Maazullah. He 
\ ‘fv \ . •

also\s>'nt the Murasila to the concerned Police Station for theI

resist^tion of the case. He admitted his signatures as correct on the

(PW.8) Amir' Nawaz Khan SHO, submitted supplementary 

• challan against the accused facing trial.

(PW.9) Mohammad Irsaal DFC. executed warrants u/s 204 

Cr.PC and proclamation notices u/s 87 Cr.PC against accused 

facing trial. The v^arrants, notices and reports of PW.9 are Ex: , 

PW9/1 to Ex: PW9/20, respectively.

(PW.10). Maazullah No.137, escorted the dead ..body of 

deceased from causality DHQ Hospital Charsadda to mortuary and 

after PM examination, the doctor handed over to him blood stained . 

clothes of the deceased and one phial having a spent bullet, which 

he produced to the Investigation Officer. His statement was recorded 

under section 161 Cr. PC.
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5^-
Ŵ'S {PW.11) complainant .A!i As.kar stated in■i*

support of his report 
He further stated that the site plan was' prepared at his 

instance and. at the instance of PW

LV-i:
:■ Ex; PA/1.:

Basheer. He. is also marginal 
recovery memo Ex;PW6/2 vide which the 

snd took into possession

. . ..witness to

'pf 

iif:
l.O recovered

car bearing No,. LHR-5358 Toyota Corolla

■ ' some blood \yere taken through': 

-■ recovery memo Ex: PW6/3 

P.ossession some blood through cotton 

- and some blood from

and form the seat of the motorcar

cotton. He is also marginal witness to the
?•«

vide which the (O took into

H from the place of deceased 

injured Fakhre Alam. “

recovery - memo Ex: PW6/5

&
the place of 

Similarly, he is ' marginal witness to the 

through which the

¥V IB:/
!sv
I?/
r? i-0 took into '

possession the clothes of the deceased Ishaq; one white 

blood stained having

t

qamees'
corresponding cut belong to injured Fakhre

signatures as correct on the above documents

\ H^khre Alam

Ahmad
Muhammad Ishaq was his first 

i;;: ^frxitAnQksf^urrence he alongwith his brother

Alam. He claimed his sir.i D/5r>sJ•

i'

Stated that 

cousin. On the day of

All Askar, deceased
Muhammad Ishaq, Bashir Ahmad had come to Tehsil Baza 

motorcar bearing No. LHR-5358 which 

way return to their village when they reached

ar in their 

was driven.by him. On the 

near Ta] Plaza, there

i-

his' father Bashir Ahmad got down from
the motorcar mentioned

• i f'iifr: above for purchasing of Choley and other household 

tfme a motorcar bearing No.
articles. At this

‘5100 came there with rashly and
' stopped in front of their .

Sher Alam, Qasim and Javed duly 

down and

car from which Sher Muhammad
Imran, • 

armed with deadly weapons .got 

accused started firing upon 

a result of the firing of 

aq got hit and died, while he and

came near their car and all the

them with their respective weapons. As 

accused facing .trial, Muhammad Ish

his broker Ali Askar sustained ini
injuries with the fire-shots of Qasim' IIa

'Wi': At
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2nd Javed. He claimed, be the witness'of the r 
charged the accused facing triai for the murder of his 

acquitted accused for his ini 

Motive for the offence

occurrence and

cousin' Ishaq 

injury and for the injury of Ali Askar.
• fl: and

was previous bloOod feud. His statement was
recorded,by the police u/s 161 Cr. PC

5. Thereafter, the 

..statements of the 

did not opt to produce evidence 

examined on oath u/s 340(2} Cr.PC

prosecution closed its evidence and
accused were recorded u/s 342 Cr.PC.

mB. Accused 

nor opted to be . 
Hence, arguments oflearned 

Assistant Public Prosecutor duly assisted by private counsel for the ' ■' 

compkiinanl and L'uriied

in their defense
y •

counsel for accused
“i ■i.ifisvih: were heard and

• record was perused. 

Learned state6.
counsel assisted by private learned counsel for 

accused directly charged in the prompt 

and role of injuries to the de

complainant has argued that

d.R for day light occurrence
ceased .14'%b\jted to the accused facing (rial. That iniinjured eye witnesses

'iiave,''dbposed against the th ,
accused by giving confidence inspiring 

examination'nothing favourable
evidepce and despite lengthy

sed has been brought
cross-

on record. That though empty not 
spent bullet recovered from the body of PW Fakhre 

' is no

iuia^ebvered but a
Alam. That there 

three entry wounds 

Tiai have been

question of false implication. That there 

on the deceased for which three
Lare
.S'accused facing

charged. That medical evidence supports
prosecution case. That motive for the offence

is there. That accused
facing trial have'/ -Si remained absconders for long time which also
corroborates the prosecution case.

1 hat prosecution has established 
against accused facing trial beyond shadow of doubt 

accused facing trial may be convicted and

its case
and

sentenced with maximum
sentence provided by law.
7. On the other hand learned defence 

the alleged eye witnesses
counsel has argued that 

so the same •are highly interested and

T7 :2014-2.«1' ■llii.-'::-.: . T
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requires to be carefully evaluated. That no independent witness has 

. come forward even in support of the alleged recoveries or about the 

alleged presence of the accused on the alleged scene of 

occurrence. That alleged eyewitness/complainant was not believed • 

against co-accused. That though one of 'the alleged eyewitnesses, 

namely, Fakhr-e-A!am produced and examined by the prosecution, 

but from his statement too the prosecution has not establish its case • 

against the accused facing trial. That in all 5 persons were charged 

in the instant case. That medical evidence is contradicting the ' 

alleged eyewitnesses. That as per report the injured and deceased . 

were brought by the passer byes to the hospital and in the-said 

report presence of alleged eyewitness Bashir has not been 

mentioned which shows that the said Bashir was not present'at all at 

the time of alleged occurrence. That the icontents of the report in the 

of Murasila also shows that the same is the. result of

!

0:
Mli; ' • /

3

iliii
' iiiF

pe

iberation and consultation apart from the one hour delay in the 

re'pottWihich has not been explained. That time of report and time of 

faxahiihation of the alleged injured is one and the same which is not 

a the’same also speaks of deliberation and consultation ■ 
^ the part of complainant party. That no reason given for coming-to 

C.harsadda by complainant party. That description of weapons has 

not been given in the report. That .the alleged eyewitnesses have 

allegedly received injuries but the same are minor injuries as per ■
■ .. available record, while role of firing attributed to five persons from a

very closed Tange and the alleged motorcar has neither received 

any bullet mark nor the same motorcar has been produced in the ■ ■

■ court. That there is no other evidence of the nature to connect the

accused facing trial with the alleged offence. That prosecution has-

failed to prove its case against the accused facing trial beyond

t

1
1.

. ;•
I-:

V •

shadow of reasonable doubt and in the circumstances abscondence
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alone is no evidence against the accused. That accused facing trial 

may be acquitted from the charges leveled against them.

In the .instant case- ocular account .is that 'of PW-11' 

and PW-12, v^ho have allegedly received injuries in the ' 

alleged occurrence, but being closed relatives of the 

'deceased, their statements are evaluated carefully.

In the instant case report was made in the shape of 

Murasila which is delayed, by one hour and perusal of the . 

said Murasila would reveal that in the start of the same the 

words and spaces are different than the words and spaces- 

at the end before the signature of the complainant wherein 

the accused have been named for the alleged offence and ' ■ 

on the other hand report is of 01.30 p.m. and as per the ■

8. •

1 I

/li

I

ihil^'1
•-ti

liil-in-iT
\

,, ■ said report/Murasila at the end the author of the Murasila 

has stated about preparation of injury sheets of the injured

Mikti
% the deceased and after .preparation of the said.

*1 'j. ^^^Quments the injured and deceased, were referred to the 

^g^pqerned doctor which suggests that some time have 

consumed, but strangely; the examination of the 

alleged injured was made at 01.30 P.M and 01.32 P.M by

V T’ \Idli'ib;h;'

v“i.'

:
the doctor and the same also speaks of overwriting. The 

foregoing situation is suggesting of preliminary 

before the report in the instant
inquiry

case.... In the FIR. 

complainant has not shown the purpose of coming to 

Charsadda, whereas, PW-12 has stated in his cross ■
... ->2

.TTTi--
u

•examination that they had met one Azmat in connection::.1
i,

with business of poultry but the said Azmat has not been 

produced in support of
■ ;r;:-. his stance by the 

. prosecution and this stance of PW-12

is not supported or' 

any other, .piece of evidence^n- the

IS an
: improvement -as the same 

. corroborated by

!
1 FIR

IT’.T:.. :
>^tr
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the alleged spot Isof. the complainant party on
.'T'.i presence ■

shown as one Bashir had to purchase “choley” but as per 

brought to theinjured and deceased were
Charsadda by the passers bye

iyiurasila the 

casualty of DHQ Hospital
not named in the Murasila for •

and the said Bashir was
and injured to the hospital. Similarly, , 

to the said Bashir, but
■ taKing the deceased 

in the site plan point No.4 was given
“Choley” and neitherin the site plan selling

“ examined in the instant case,
no one shown 

the said 

whereas, .in court

“Choley Farosh
stated ofstatement PW.11 has
stated ofand PW.12 has

household articles instead
lilfili? articles •;some 

“Choley” and other
purchasing

liK purchasing 

of purchasing Choley as stated in
in the FIR. Furthermore, in

its-,’ father for purchasing-
not appealable to mind. According to site

shown in the

of sons, sendingthe presence

i “Choley” ic also 

Ex: PW.e/l deceased and PW.12 are
while PW.11 is shown in the rear seat 

and PW.12, all the five

i: ■hiHisiryi
seat of the car

\ \ \ ’ . •

otHhe same, and as per

■

tlB ^
V.fV* •

P\A/.11
the complainant party from very/ made firing on:|^||^jPersons

vv^>close distance, even

'X

then the role of causing injuries to the 

ed facing trial, while•<iV.

deceased is attributed to three accus
role of causing injuries to PW.11 and PW.12 is 

■ . to-acquitted co-accused two in numberiiSiAilfliS-

attributed • 

which also in the 

been noticed as 

mind. Furthermore, fiye 

close range then 

minor injuries and.

is not possible to havecircumstances
alleged and is not appealable to

making firing from such awerepersons
why PW.I'I and, PW.12 have received

not been done to death. Despite the alleged firing by

' not received any bullet

•■■yyi

have
said motorcar has

the accused have been
five persons 

mark, whereas 

fired from left side as

shown to have 

-examination of

»-|3
■3 tf u

stated in the cross
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PW.12 and shown in the site plan Ex: PW.e/l, but as per

deceased has received an entry

line about %" x %" in ,

r

medical evidence the
wound on the right upper axillary 

diameter which is|i: m
also not possible to have been received

alleged by PW.11 and PW.12 as site 

prepared allegedly at the pointation of
from the firing, as

plan Ex; PW.6/1
and. PW.12. Despite the alleged firing from a veryPW.11Ml

'jiatimi

i.i.
weapons have not been .described by PW.11 

and PW.12 have allegedly
close range,, 

and PW.12, though PW.11
alleged occurrence which are 

of the nature belying the story of prosecution and 

of. PW.tl and PW.12 are not

received injuries in liie

thus the testimonies 

trustworthy nor 

There is no other evidence
^J^r’aTTjaccused with the alleged offence and abscondance alone 

evidence against the accused in the circumstances. 
5/It -i' \i] Previously co-accused, namely, Qasim and Javed

- VT4fe'tried and acquitted by the learned trial'court and

confidence inspiring as discussed above.

of the nature to connect

flit'
"i®f' ■

c

./

acquittal also dismissed by the Hon’ble 

Peshawar vide order dated

v... against 

Peshawar High Court 

29.01.2014.

sgifflifilift;'
though previously only one. alleged eye 

namely. Ali Askar was examined while rest of the.

abandoned by the
■liiiaiihi

witness

witnesses werealleged eye

*liif
despite the examination of another .

PW.12, prosecution- .
prosecution.. but

“ alleged eye witness Fakhre Alam as
has failed to prove its case against accused facing trial ■■ ■

discussed above in detail.beyond shadow of doubt as
the benefit of doubt to theTherefore, by extending 

accused facing trial, the accused facing trial; namely, Sher

and Sher Alam are acquitted of the
!■ - Muhammad. Imranid

leveled against them. They are in custody, theyr.-i
charges
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be set free forthwith if not 

custody.

Case .property be kept intact 

appeal/revision, where after, be dealt with i 

■File be, consigned to the Record 

^^^ipStiSii^d^compilation

^»D, 201^ '

&■ m

required in any. other case in
•.'•r

9.
till -the..expiry of period for

li in accordance with law. 

Room after its necessary
M'flwi-: :

\

.ili- \

.^halid kkan
Additional Sessions Judge-I 

Charsadda'/•/
■ ?i.i;

It is hereby certified that this judgment 

.' over each page
copst§^^o^f13) pages, 

corrected and signed. ■ '
'Thave read a

'I
g6

AdditionaTs^ssions Judge-I 
Charsadda
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OFFJCK ORDFR.

■ WHEREAS, Mr.Sher Muhammad Senior Clerk of Revenue
DepaiLiner.; CEarsadda was involved in Murder case vide FIR NO.324 dated 24.6.2009 
Police Stadon Prang under section 302/324/148/149 PPG and is absconding.

AND WHEREAS, he was suspended from service on the above 
mentioned grounds vide order No.640-42/DOR^EA dated 30.6.2009.

AND WHEREAS, after expiry of his suspension period, he was 
directed to attend official duty within one month vide Notice dated 6.10.2009.

1AND WflEREAS, he failed to attend official duty in response to 
the notice, therefore, another notice for 15 days was issued to the above named official on 
7.11.2009.

AND WHEREAS, third-notice Chaspangi wrs issued to the above 
mcnO-.ViiC'U r.coused stating therein- to report for duty within fifteen days, otherwise 
discipiiiiwy action will be taken , but with no response.

NOW 3 FIEREFORE, in exercise of the powers delegated to me 
under the rules,, services of Mr.Sher Muhammad Senior Clerk ofthis office is hereby 
terminated from the date ofactual absence i.c. 28.9.2009 (I’.N).

\
i

TtlCTR/cTUrFICI;®, ■ ■ 
■RBVENUli^rl'JfrATE CHARSADDA.

OFl-ICE OF -J'l-IE i:)lSTRICT OFFICER REVENUE & ESTATE CHARSADDA.

/DOR&E/EA-39 /Dated Cliarsadda the •-1 010.I

Copy forwarded to:

■ I. Senior Member, Board of Revenue, Khyber Pakhtunkhwa, Pe.sha\var.
2. Commissioner, Peshawar Division, Peshawar.
3. District Coordination Officer, Charsadda,
4. District Accounts Officer Charsadda.
5. 'fehsildar Charsadda.
6. Accounts Clerk DOR Office Charsadda.
7. Mr. Sher Muhammad Ex. Senior Clerk BOR,%RC)iyice Charsadda.

\/

£7/^ DiSTRIClFOEtFlCER,
/ REVENUE &ESTA2'E CHARSADDA.

*> - •
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office: of the
DEPUTY COMMISSIONER 

' CHARSADDA

;-
}
/

/•

Hi
J s./

NO. DC (CHD) Estt 7(11) OFFICE ORDER/ <^c,l4-,3J Dated: /J_J±SJ 2015. 

OFFICE ORDER.

i r ■

/

/.
• J

)•

■-is-

/
WFIEREAS. Mr. Sher Muhammad Ex-Senior Clerk Revenue Department was ' 

cliarged in Case FIR No. 324 dated 24.06.2009 u/s 302/324/148-149 PS Prang.

AND WI-IEREAS. he was tern-inated from service on 12.01.2010.

■

/

, C'/v- rvilj';;
AND WHEREAS, he surrendered himself to the Court of law on 01.04.2014. • ' E
AND WHEREAS, he was acquitted from the charges leveled^against him by the - AlfeS

-/
/

•j -

Competent Court of law vide order dated 20.04.201.5. ^

-AND WHEREAS, the Law Department vide letter No. SO (OP-I)/LD/5-l/20i2 'CFlp

/Vol-III dated 02.07.2015 advised that the Ex official can be reinstated in service; hbwever:,.'T^Mri;‘'
"■'t.uWi:'his absence period may be treated as leave without pay.

NOW. THEREFORE, in exercise of the powers delegated to me under the rules, the!'-' ^ •‘.'/FJ''/'
2'-ivC

services of Mr. Shcr Muhammad Ex-Senior Clerk are hereby reinstated from the date of his - 
absence i.e 28.09.2009 (F.N). Ho\\ever. the period he remained absent, should, be.^.;-;-^^!’/?'.

• ■ 1considered as extra ordinary leave wiihout pay.

DEPUTYCOMMISSlONERr: 
CHARSADDA

Endst: Even No. & Date 
Copy forwarded to:

1. District Accounts Officer. '"Imrsadda.
2. District Nazir/Accountant of this office.
3. Official concerned for information. ^ ’ ■ -.r-Y/'-L

•• f' ?-,* r

llDEPUTT COMMISSIONER 
CHARSADDA, ^

Ifc
-Vf

i .

H.;-FF.1

F,
■<>.

■ 1 ■;

r• ‘

•/
.'A'" /

r /
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To
Presiding Officer/Commissioner 

Peshawar Division, Peshawar.

DEPARTMENTAL APPEAL/REPRESENTATION.Subject:-

RespectfuHy Sheweth:-

That the applicant is Senior Clerk in Revenue 

Department District Charsadda.

L

That the applicant was charged in case FIR No 

[324 dated 24/06/2009. u/s 302/324/148/149 

P.P. C, Police Station Prang District Charsadda.

2.

That the applicant was suspended from his 

services on 30/06/2009. (Copy attached).
3.

That notices were served on the applicant and 

terminated from his office on 12/01/2010.

(Copy attached).

4.

was

That the applicant surrendered himself before 

the court of law on 

honorably acquitted on

attached).

5.
01/04/2014 and was 

20/04/2015. (Copy

That application for re-instatement of the 

applicant was made on 05/05/2015 to the DC 

Charsadda and after taking guidance from the

6.



law department the applicant was re-instated on 

17/08/2015. (Copies attached).

That when the applicant was re-instated, he has 

not been granted back benefits (salaries) and his 

absence was considered as extra ordinary leave 

withoutpay. (Copy attached).

7. 4-

That being aggrieved from the order dated 

17/08/2015 of Deputy Commissioner Charsadda, 

approaches this Honourable forum on the 

following amongst other grounds

8.

Grounds:-

That the impugned order dated 17/08/2015 is 

illegal and void ab-initio being passed in utter 

violation of law, rules and policy on.the subject.

A.

That when the applicant was re-instated the 

period, for which he was considered as absence 

is illegal and the order leave without pay is 

against the law.

B.

!

That when the applicant was honourable 

acquitted by the court of law then the 

salaries/back benefits be granted according to 

law.

C.

1



■<L'

\
I}

■ 1,

It is, therefore, most humbly prayed 

that on acceptance of this Departmental appeal, 

the impugned order dated 17/08/2015 of 

Deputy Commissioner Charsadda may kindly 

be set-aside to the extent of leave without pay 

and the back benefit /salaries of the applicant 

may kindly be released from the date f 

suspension Le, 30/06/2009 in the larger interest 

of justice.

y \

• :i

Any other relief which is not 

specifically asked for may also be granted to 

the applicant.

1

Sher Muhammad 
Senior Clerk
Deputy Commissioner Office 
District Charsadda.

Dated:- 10/09/2015 ..

i

1
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OrPICROfTHEi

COMMISSIONEK PESHAWAR DIVISION 

PESHAWAR
\?1 D.A(Sher Muhd)/AR/AR 9/''^-^,No. •

Dated 18.09.2015.

To,
Mr. SKer Muhammad
Senior Clerk, Deputy Commissioner, Office Charsadda.

j

departmental APPEAL/REPRESENTAI’IONSubject;

, .! am directed to refer to your departmental appeal filed betbre 

Comniissioner Peshawar Divisi(.m .Peshawar/Appellate Authority, praying for setting 

aside the impugned order dated 17.08.2015 to the extent of treating the'leave period 

with back benefils/salaries in.stead of witlrout pay.

Your departmental appeal-as well as-record on file has been thorough.ly 

.examined which reveals that the appeal is not maintainable as per instruction/direction 

of the Govcrnmc.nt of Khyber Pakirtunkhwa, La.w,,.Parliamentary Afluirs & I luman 

Rights Department conveyed to Secretary to Govt: of Khyber Pakhtunkhwa, Revenue 

& Hsiate Department in case titled “Dr,. Mu’hamitiad Islam Versus Government of 

NWFP(KPK)”''vide letter No. SO(OP-l)/LD/5*l/2012-VOL-nT/16953-54 dated 

02.07.2015, hence the appeal in hand is filed, . ‘

0
\
\

\
Assi-stant to Commissioner (Rev/GA)

Peshav/ar Division, Peshawar'V nNo. U.A(her MuhclVAR/AR /

Copy forwarded to; ' .
1. Deputy Commissioner, Charsadda for information.
2. PS to Commiswsioner Peshawar Division Peshawar. \

Assistant to Commissioner (Rev/GA)
. Peshawvu’ Division,. Peshawar

I
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i: POWER OF ATTORT^SY
In the Court of

k
} For
}Piaintiff 
}Appellant 
}Petitioner 
} Complainant

VERSUS
'C<ryT^^ }Dcfeudant 

}Respondent 
^ } Accused

}
ofAppeal/Revision/Suit/Application/Petition/Case No._

1/W, the undersignedi'do hereby nonunate and appoint

ZARTAJ ANWAR IfflAN ADVOCATE, my true and lawful attorney, for me in my
to appear, plead, act and answer 

ir. the above Court or any Court to winch the business is translbrred in the above matter 
and. is agreed to sign and file petitions. An appeal, statements, accounts, exhibits. 
Compames or other dbcunients whatsoever, in coimection with the said matter or any 
matter atrising there from and also to apply for and receive all documents or copies of 
documents, depositions etc, and to apply'for and issue summons and other writs or sub
poena and to apply for and get issued and aiTest, attachment or other executions, waixants 
or order and to conduct any proceeding that may arise there out; and to apply for and 
receive payment of any or all sums or submit for the above matter to arbitration, and to 
employee any other Legal Practitioner authorizing him to exei:cise the power and 

■ authorizes hereby conferred on the Advocate wherever he may thinlc fit to do so, any other 
lawyer may be appointed by my said counsel to conduct the case who shall have the same 
powers.

Fixed for

same and on my behalf to appear at

and con.duct the said case in allAND to all acts legally necessary to manage 
rcspcols, wbclhcr herein specified or not, as may be proper and expedient.

AND r/we hereby agree to ratify and confirm all lawful acts done on my/our behalf 
under or by virtue of this power or of the usual practice in such jnatter.

PROVIDED always, that I/we undertake at time of calling of tlie case by the 
CoLirt/my authorized agent shall infomi the Advocate and make him appear in Court, if the 
case may be dismissed in default, if it be proceeded ex-parle the said counsel shall not be 
held responsible for the same. All costs awarded in favour shall be the right of the counsel 
or his nominee, and if awarded against shall be payable by me/us

\-IN WITNESS wher^f I/we have hereto signed at 
- -- davto

\
the yeai'_the \

Execiitant/Executants 
Accepted subject to the terMs'regarding fee

Advocate ITigh Courts
ADVOCATES, LEGAL ADViSOllS, SERVICE & LABOUR LAW CONSULTANT 

!'R-3- 4, FoiiUh Floor, Biloi;;' Saddor Road, Peshawar CaiUt 
Ph,09i 0272154 MobiIc-0331-9399185
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BEFORE THE KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL, PESHAWAR

.y:

In the matter of appeal No. /2015

Sher Muhammad (Appellant)

VERSUS

Commissioner Peshawar Division, Peshawar and others.
(Respondents)

'■-A.
,-S; *

Application for early hearins in the titled appeal 

sp’^g^lly submitted:

/ 1. That the titled appeal is pending adjudication before this
Honorable Tribunal in which 22.12.2015, is the dated fixed 
for preliminary hearing.

“J;
i-’f:

■■

1

m
■ 'tS

2. That on the previously the case was fixed for preliminary 
hearing on 30.11.2015, however the counsel was unware of 
the date of hearing as no notice was served on the appellant 
or his counsel.

I ■ %

‘ yb 

■■fi3. That it has come to the knowledge of the appellant that the 
date fixed for hearing i.e, 22.12.2015 may fall in winter 
vacations, in such situation the appeal may further be 
adjourn without any hearing. Hence the appeal deserves to 
be fixed and heard at the earliest.

U
i

3

4. That the date fixed for hearing in the titled appeal is too far 
hence deserves to be expedited. a

-=;r|

5. That there is no legal impediment in early hearing of the 
titled appeal.

I
It is therefore, humbly requested that on acceptance of this 

application the dated fixed for hearing in the titled appeal i.e 
22.12.2015, may kindly be expedited.

. m

'TvApplicant
Through

ZARTAJ ANWAR 
Advocate, Peshawar. ' W/.

Dated:02.12.2015 1
■>
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BEFORE THE HON’BLE KHYBER PAKHTENKHWA SERVICE TRIBUNAL.
PESHAWAR.

* Appeal No. .1317/2015.

Sher Muhammad- Senior Clerk,'7

AppellantDeputy Commissioner Oflice, Charsadda................. .

Versus

1. The Commissioner, Peshawar Division Peshawar.

2. The Assistant to Commissioner, Peshawar Division. Peshawar.

3. The Deputy Commissioner, Charsadda
Respondents,

INDEX

PaeesAnnexureDescription of documentsSNo.

Affidavit

2-3Para-wise comments2.

/
-V

;

i
C

.t ..
T;i

• •- . ,
, rt
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BEFORE 1 HE HON’BLF. KH YBER PAKHTUNKHVVA >;rj.n in? timrmxt a i
PESFIAWAR. “ ^ ^

!
!

■ Iy,::

Appeal No. 1317/20J5.

Sher Muhammad, Senior Clerk,

Deputy Commissioner Ofi:ice, Charsadda...........................

Versus

1. 'Fhe Commissioner, Peshavvai' Division Pesliawar.

2. i he Assistant to Commissioner, Peshawar Division. Peshawar

3. The Deputy Commissioner, Charsadda

Appellant

■;

Respontlcnis.

affidavit

i, Zahid ur Rahman, Superintendent, Deputy Commissioner OtTke Ciiaisadda 

hereby solemnly affirm and declare on oath that the contents of the instant appeal

correct to the best ot my knowledge and belief and that nothing has been concealed from this 

Honourable Tribunal.

do

are true and

r.

Superintendent, /
&

DC Office Charsadda

-t -'j
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BEFORE THE HON^BLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

;/
Appeal No. 1317/2015.
Sher Muhammad, Senior Clerk,

Deputy Commissioner Office, Charsadda.........................

Versus
1. The Commissioner, Peshawar Division Peshawar.

2. The Assistant to Commissioner, Peshawar Division, Peshawar.

3. The Deputy Commissioner, Charsadda

Appellant

Respondents. I

Joint para-wise comments bv Respondents No.E 2 & 3 are as under.

Respectfully sheweth, 
Preliminary Objections:
1. That the appellant has got no cause of action.
2. That the instant appeal as barred by Law and limitation.

3. That the appellant has not come to the Tribunal with clean hands.

4. That this Honourable Tribunal has got no jurisdiction to entertain the instant appeal.

ON FACTS.
Para No. 1 Pertains to record.

Para No. 2 Pertains to record.

Para No. 3 No comments.

Para No. 4 Pertains to record.

Para No, 5 Pertains to record.

Para No. 6 Correct.
Para No. 7 Correct. The official was acquitted by the Session Court Order announced 

on 20.4.2015 and was reinstated into service by this office on 17.08.2015 , 

in the light of Law Department letter No. SO(Op-l)/LD/5-l/2012-yol-III 

dated 02.07.2015 quoted the remarks of case titled “Dr. Muhammad 

Islam Vs Govt, of NWFP (KP)” after setting aside the conviction by the 

competent Court, there is nothing to stigmatize and penalize the employee 

as the compromise has washed away the blemish of the employee 

regarding his being as punished person. Therefore the ex official can be 

reinstated in service even after acquittal on the basis of compromise with 

the heirs of the deceased, however his absence period may be treated as 

leave without pay.

Para No. 8 The appellant has got no cause of action to file the instant appeal ;



- '/>•.

•* IV . *' GROUNDS

A. Incorrect. The appellant has rightly been treated in accordance with the 

law.

B. The Respondents have made the decision in accordance with the Law 

Department letter as explained in Para No. 7 above.
C. Incorrect. The appellant has not been kept away from duty, but he was 

willfully absent from duty.
D. Correct.

E. Incorrect. As explained in Para No. 7 above.
F. Incorrect. As explained in Para No. 7.

G. No Comments.
H. The Respondents also seek permission to raise additional grounds at the 

time of arguments.

PRAYER:

It is humbly prayed that the appellant has been reinstated in service on 

the decision of the Honourable District & Session Court Charsadda, wherein he has 

been acquittedy while his period of absconding has been treated as leave without pay 

in accordance with the Law Department letter No. SO(Op-l)/LD/5~l/2012-Vol~JII 

dated 02.07.2015.

\

Assistant to Commissioner, 
Peshawar Division, Peshawar. 

(Respondent No. 2)

Deputy Commissioner 
Charsadda 

(Respondent No. 3)

Commissioner
Peshawar Division Peshawar 

(Respondent No. 1)
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BEFORE THE KHYBER PAIOITUNKHWA SERVICE

TRIBUNAL, PESHAWAR

In the matter of

Service Appeal No. 1317/2015

Sher Mohammad, Senior Clerk

....__ AppellantDeputy Commissioner, Office Charsadda.

VERSUS

1. The Commissioner Peshawar Division Peshawar

2. The Assistant to Commissioner, Peshawar Division 

Peshawar.

3. The Deputy Commissioner, Charsadda

Respondents

REJOINDER ON BEHALF OF APPELLANT

HFSPECTFULLY SHEWETH.

PR FT. TMTNA R Y OBJECTIONS

1. That the appellant has a good cause of action.

2. That the instant appeal is filed within time.



3. That the appellant came to matribunal with clean 

hands. —

4. That this Honourable Tribunal got ample jurisdiction 

to entertain the instant appeal.

ON FACTS:-

1. Para No. 1 of the appeal is eorrect.

2. Para No. 2 of the appeal is correct.

3. Para No. 3 of the appeal is correct, according to 

record.
. j

4. Para No. 4 of the appeal is correct.

5. Para No. 5 of the appeal is correct.

6. As admitted as correct, hence no reply.

7. Since admitted as correct, however, to the extent of 

that the official was acquitted by Session Court order 

announced on 20/04/2015 and reinstated into 

seriously misoffice on 17/08/2015 in the light of law 

departmental letter No. SO (OP-l)LD/5-l/2012-Vol- 

III dated 02/07/2015 but without back benefits of 

service the appellant being aggrieved frorri such 

order submitted departmental appeal vide dated 

18/09/2015 to the extent of leave without pay and
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back benefits. The alleged period of absence from 

duty i.e. 30/06/2009 to 17/08/2015 has been treated 

as leave without pay thus denied the back benefits.

8. Incorrect, the appellant has a good cause of action.

GROUNDS:-

A. Denied. The appellant has not been treated in 

accordance with law, hence, his rights secured and 

guaranteed under the law are badly violated.

B. Correct to the extent of his retirement vide order 

dated 17/08/2015 and acquitted order of the 

Session court announced on 20/04/2015 but 

denied the rest of the para as the case of the 

appellant covered under FR-54 which is provided 

in Para B of the appeal.

C. Denied. Para C of the appeal is correct.

D. As admitted as correct, no comments.

E, Denied, Para E of the appeal is correct.

F. Denied. Para F of the appeal is correct.

G. Para G of main appeal is correct.



4- o.

H. That the appeal has the right of raise any 

additional grounds at the time of arguments.

It is therefore, humbly prayed that on acceptance 

of this rejoinder, the comments of the respondents may 

kindly not be taken into consideration and the writ 

petition of the petitioner may kindly be accepted / 

allowed against the respondents as prayed for.

Appellant
Through r

Xartaj Anwar
Advocate, Peshawar.

And rSaleem Abdullah
Advocate, Peshawar.

AFFIDAVIT

I, do hereby solemnly affirm and declare on oath that all the 

contents of instant rejoinder are true and correct to the best of my 

knowledge and belief and nothing has been concealed or misstated 

from this Honourable Court.

./ ENTDEP


