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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRJBUNAL
R PESHAWAR

SERVICE APPEAL NO 13}7/2015 :

Date of institution ... 16.10.2015
Date of judgment ... 29.05.2018

Sher Muhammad, Senior Clerk - = |
Deputy Commissioner Office, Charsadda _
‘ ‘ (Appellant)

' VERSUS

1. Commissioner Peshawar Division, Peshawar ,
2. Assistant to Comm1551oner Peshawar’ DlVlSlOIl Peshawar L
3. Deputy Commissioner, Peshawar’ DlVlSlOI‘l District Charsadda.
(Respondents)

s

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT. 1974 AGAINST
THE __ORDER _DATED - 18.09.2015, WHEREBY _THE
- DEPARTMENTAL APPEAL OF THE APPELLANT HAS BEEN
PARTIALLY ACCEPTED AND HE HAS BEEN REINSTATED
INTO SERVICE BUT THE ALLEGED ~PERIOD OF
ABSENCE/INTERVENING PERIOD HAS BEEN TREATED AS
WITHOUT PAY HENCE DENIED BACK BENEFITS TO THE
APPELLANT,

Mr. Zartaj Anwar, Advocate. o - .. Forappellant.
Mr. Muhammad Jan, Deputy District Attorney + .. Forrespondents.

Mr. MUHAMMAD AMIN KHAN KUNDI . ‘MEMBER (JUDICIAL)
MR. SUBHAN SHER - ..  CHAIRMAN

JUDGMENT

" MUHAMMAD AMIN KHAN KUNDL MEMBER: - . Our this judgment

shall dispose of instant service appeal.as well“a's service appeal No. 1318/2015 titled
. Imran Khan Patwari Versus Cofnmisisioner, Peshawar DiVision, Peshawar and two

others” as. commerrﬂ'questlons of law and facts are. involved. in both the service

ed i

'appeals




2. Appellants alongwith counsel present. Mr. Muhammad Jan, Deputy

District Attorney for the respondents also present. Afguments heard and record

- perused. - -

»r

3., " Brief facts of the cases as per service appeals are, that the appellants were

serving in Revenue Department in the office of Deputy Commissioner

2

i Charsadda and durmg servrce they were mvolved in cr1rn1na1 caseggvide FIR

No 324 dated 24 06 2009 under sectlons 302 324/ 148 149 Pohce Statlon Prang

>
District Charsadda. After registration of the aforesaid criminal case, the

appellants remained absent from duties and the appelfants were terminated from

‘ 'se-r\-/.ice. Later: on)‘ competentfconrt;\:/.ide judg’tne'nt dated 20.04.2015 acquitted the

appellants from the charges leveled against them. After acquittal, the appellants

filed application for reinstatement alongwith back benefits to the competent

- authority which was partially accepted, the appellants were reinstated however,

absence period was treated a-'s:extra‘o-rdinary leave without pay vide Do‘rder
separate dated 17.08.2015. The appellants separately filed departmental appeals
on’ 10 09.2015 whrch were rejected v1de separatesorders dated 18.09.2015

hence; the present service appeals - o

4. Learned counsel for the appellant contended that the appellants were
serving in Revenue Department It was further contended that they were
1nvolved in the aforesald crlmlnal case therefore they could not perform their

S f o |

duties after registration of the case. As-guch they were terminated from service.

It was further contended that later on the appellants surrendered themselves— on
01. 04 2014 and after conductlng tr1al the competent court acqu1tted both the
appellants V1de detalled Judgment dated 20 04 2015 It was further contended
that the appellants submitted application for reinstatement into service

alongwith back benefits but the competent authorlty V1de seprate order dated

17.08.2015 partially accepted the1r apphcatlons and remstated them in service
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from the date of their abSence,‘_'hQWeye‘r;:-the_i'r_-fabsence’ period was treated as

extra o‘r‘dinary 'leave'\-yithout pay It vyas further con;tended that the appellants
filed departmental appeals regarding back benefits after reinstatement but the
same were dismissed through separate order dated 18.09.2016 by the
departmental author1ty therefore they ﬁled the present service appeals. It was
further contended that the competent court acqultted both the appellants in the
criminal case therefore, on their reinstatement they could not be denied back
benefits of service regardingthe‘irahsence:‘p‘er'iod‘~1t was further contended that
the .appellants- also A'surrend‘e:r_ed‘ “t_hemselyes before the court of law on
01.04.2014 and faced the trail in custody, and was ultimately honorably
acquitted on 20.04.2015. It was furthe_r contended that the impugned orders
regarding'.nonpayment' of °bach"b‘enet;lts“are=;lllegal and liable to be set-aside and
prayed for acceptance of appeals.

5. On the other hand, learned Deputy District Attorney for the respondents
Opposed the contentron of leamed counsel for the appellants and contended that
the appellants were servxng in Revenue Department.,IT was further contended

that both the appellants remained absent from duty after registration of the

aforesaid criminal case, therefore, they were terminated from service. It was

further ‘conténded that ih:e’apﬁell‘ént's' were acquitted from the charges leveled

against them by the competent court by extendihg them benefits of doubt. It was

further contended that the appellants were absent frorn duty after registration of

_ FIR therefore, the competent authorlty has rlghtly relnstated them without back

benefits on the principle of no work no pay and prayed for dismissal of both the

appeals.

- 6. Perusal of the record reveals that the appellants were serving in Revenue

Department and durmg service they were 1nvolved in the aforesald criminal

case therefore, they did not perform their duties and remained absent from their




duties. It is not disputed that after re_gistr_ation of tlj;e case appellants did not
per_vforrAnb their duties and 'rgig_a.i_né.cel'}ibslént‘ from duty - therefore, they are not
entiﬁeicliw fbi‘ ~bvall-ck beneﬁts ofthe sald ﬁéribd 'aﬁd th;; competent authority has
rightly considered their absence period as extra ordi“nary. leave without on the
principle of no work no .pay.. Hence; }hle_appeals ‘ha've no force which are

dismissed with no order as to costs. File bé.consigned to the record room.

ANNOUNCED | - | ¢
29.05.2018 WWWW “
(MU

é

Cun AMMAD AMIN KHAN KUNDI)
MEMBER

_ (SUBHANSHER) -  ~ . . ..
C e CHAIRMAN “oe 7w e 7




27.02.2018

05.04.2018

29.05.2018

Clerk of the counsel' for appellant and Mr. Muhammad
Jan, Deputy District Attomey for the respondents present.
Clerk of the ‘counsel for appellant seeks adjournment as
counsel for the appellant is not available today. To come up for

arguments on 05.04.2018 before the D.B.

Member
N . ‘1

Appellant in person and Mr. Zia Ullah, learned
Deputy District Attorney present. Appellant seeks
adJournment as his counsel is not in attendance.
Adjourn. To come up for arguments on 29 05. 2018.
before D. B

A e
(Ahmssan) g (Muhammad Hamid Mughal)

Member .- ' o Member

Appellant alongwith counsel present. Mr. Muhammad Jan, Deputy
District Attorney for the respondents also’ present. Argunients heard and
record perused.

.
H

Vide our detailed judgment of today consisting of four pages placed

on file, the appeal has no force which is hereby dismissed. Parties are left

“to bear their own costs. File be consigned to the record room.

ANNOUNCED

29.05.2018 | | /Z/W o M/foﬁm

~ (MUHAMMAD AMIN KHAN KUNDI)
QJF/V ew. N - MEMBER

(SUBHAN SHER)
CHAIRMAN




‘*‘

17.00.2017 © Appellant in person present.  Mr.  Kabir Ullah
Khattak, Additional Advocate General for the. respondents '
present.  Appellant seeks adjournment due (o non availability
of his counscl. Adjourn. To: come up for arguments on

21.11.2017 before D.B.

[ y '6\7;/

(Ahmad IHassan) (Muhammad Hamid Mushal)
pame M CIbET (12) \/Iunbu (l)
21.11.2017 Appellant in person pieesen-t' Mr. Muhammad

Jan, Deputv District Attorney for the respondents present
Appellant seelgs adjenrnment en the ground that learned
coungel is not available today. To come™up for arguiments

on 23.1.2018 bhefore D.B.

(GM%M)" (Muhammad'} alnld‘ Mughal)

Member Member R

23.01 .2018? s © Clerk of the cou‘nsel for appeil;:a;i{’?;;;'e’-s,elit. M. Kabir
T Uliah - Khattak, Addl: AG “alongwith” Zahid “iur “l{alﬁ_mfn,
Superintendent for the 1cspondcnts pi(.‘SCﬂl (,ounsel fo: lhc

dppc}lanl is not in attendance due to Ucncml slnke 01 thc bdl

To come up for arguments on 27.02.2018 before D.B.
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10:11.2016

22.03.2017

 16.06.2017

" Cletk to coiinsel for the appellant and Mr. Usnan Ghani,

(MUHAMMXD A\Zumu.zm)

MEMBER

(PIR B

<8

Sr.GP alongwith Mr. Zahid Ur Rehman, Supdt for respondents
present. Rejomder submitted. To come up for arguments on
22.03.2017. |

D

@HSH SHAH)

MEMBER

Clerk to counsel for the. appellaht and Addl. AG for

respondents present. Arguments could not be heard due to
incomplete bench. Adjourned. To come up for arguments  on

16.06.2017 before D.B.

(AHMAéDﬁ SAN)

MEMBER

Agent to counsel for the..appellant and Mr. Zahid Ur

Rahman, Supdtt alongwith Mr. Ziaullah, Deputy District Attorney -

for the respondents present. Agent to counsel for'the' appellant

requested for adjournment. Adjourned. To come up for'apguments

- on 17.10.2017 before D.B.

(Gul Z¢b Khan)
Methber

(Muhammad Amin Khan Kundl)
Member :




09.05.2016 Clerk of counsel and Asstt. lAG for the
respondents present. Written reply not submitted despite
last oppo‘rtunity' Requested for further adjournment. Last
opportumty\cxtcnded subject to payment of cost of Rs.
1000/- whlch shall be borne by the respondents from their

b \\

own pockels\:l o come up for written rcply/commems amd

el S

coston 18.08.2016.

Ch&lﬁan

i #nseliEnEi yarssn and Mr. Zahir of Rehman,
st glansently Adeél AG ff'r rospondents present.

* °18.08.2016 . = Counsel for the appellant and Mr. Zahir ur
: ' Mriitery ranly schaitted, The cppealizassigned 13 DB for
Rehman “Supdt. alongwuth Addl. AG for respondents

&G Lior anesSrabhearing onA0. 21,2016,

present Written reply alongwith cost of Rs. 1000/- paid,

receipt thereof obtained'from the counsel for the

appellant. The appeal is assignefl to D.B for rejomder and

final hearing for 10.11.2016.

Member -




02.12.2015

sited
process Fe8 »

ellant Depo

=
=
=
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01.03.2016

ApD

Counsel for the appellant present. Appeal requisitioned on the
application of the abpellant for today. Pr'eliminary arguments heard.
Learned counsel for “the appellant argued that the appellant was
sérving as Senior Clerk . in the office of Deputy Com'miss_.ioner
Charsadda when subjected to inquiry on the. allegations of
involvement in a criminal case (egistered vide FIR No. 324 dated
24.6.2009 under section 302/324_ PPC at PS Prang Charsaddé and.
dismissed from service vide imbugned order dated 12.1.2010. That

after acquittal appellant submitted application dated 5.5.2015 which

-vlvas accepted vide order dated 17.8.2015 and appellant reinstated in
'\_);"gervice, however, back benefits were denied to the appellant where

against he preferred departmental appeal on 10.9.2015 which was

rejected on 18.9.2015 and hence the instant service appeal on

16.10.2015.

That the appellant was also entitled to back benefits as he was

found innocent in the criminal case on the basis whereon he was

|

——

dismissed from service. Places reliance on case law reported as 2006

SCMR 421 and 2007 SCMR 855.°
Points urged need consid,eratioAn. Admit. Subject to deposit of
security and process fee within 10 days, notices be issued to the

respondents for written reply/cqm‘ments for 1.3.2016 before S.B.

. Ch%n

Appellant in person and Mr. Zahid-ur-Rehman, Supdt. alongwith
Addl: A.G for respondents present. Written reply not submitted.

Requested for adjournment. Last opportunity granted. To come up for

written reply/comments on 9.5.2016 before S.B.

Chai

%
3

}




Form- A T
FORM OF ORDER SHEET o
Court of
Case No. 1317/2015
S.No. | Date of order Order or other procéedings with signature of judge or Magistrate
Proceedings . '
1 © 2 3
n 25.11.2015 The appeal of Mr. Sher Muhammad resubmitted today
by Mr. Zar Taj Anwar Advocate may be entered in the Institution
register and put up to the Worthy Chairman for proper order.
\er
' REGISTRAR\/
g7 -t )/ This case is entrusted to S. Bench for pr?éﬁ'mmary
2 hearing to be put up thereon _3 @ - s~
i
CHARMAN
30.11.2015 Agent of counsel for the appellant present. Seeks

adjournment. Adjourned to 22.12.2015 for preliminary

Cha%

hearing before S.B.




“The éppeal of Mr. Sher Muhammad, Senior Clerk Deputy Commissioner Office |

Charsadda  received to-day i.e. on 16.10.2015 is iﬁcomplete on the following score

£ ‘which is returned to his counsel for completion and resubmission within 15 days.

1. ~ Five more copies of appeal alongwith annexures ie. Complete in all respect
may be submitted with the appeal.

-2, Annexures of the appeal may be attested by the appellant or his counsel.

No. / 4 L‘?’ /ST,
Dated 2/ ‘1 L2015 | AV~
| _REGISTRAR

AERVICE TRIBUNAL,
PESHAWAR.

MR. Zartaj Anwar, Advocate.

Ty,

0 v ¢ Colr =5 @ ypped S pitty o

&% %’(é @ﬁw Wﬁ«&?g Ko Copmbel.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIB UNAI_.,
PESHAWAR
 Service Appeal No._|217 /2015
Sher Muhammad ........ccevrveeeeeesteenersnnnn, -.Appellant
VERSUS
Commissioner Peshawar Division,
Peshawar and others..........c.coceevvineennnnnnn. .....Respondents
INDEX
| 8.No. Description of documents. Annexure | Dated
1. | Memo of appeal with affidavit. Iy
: ~— O
2. | CopyofFIR 7
3. |Copy of judgment of AS]I dated B
20.04.2015
8- 2o
4. |Copy of the order dated C
O CeZRRED /2 - 0r— LoD )//
5. | Copy of departmental appeal D '
Py P PP 2. 24
- 6. Copy of the impugned order dated E '
 (8T5R2015 /
7. [Wakalatnama
: Advocate High Court
Dated:




BEFORE THE KHYBER mKHTUNKHWA samllcx TRIBUNAL,

PESHAWAR
H.w
| Bervice ",
Service Appeal No._|%|F /2015 Y o /. Q
- _ ] Sateq / A JO ] f/
Sher Muhammad Senior Clerk,
Deputy Commissioner Office, Charsadda.............. Appellant

VERSUS

1. Commissioner Peshawar Division, Peshawar.

2.  Assistant to Commissioner, Peshawar Division,
Peshawar.

3. Deputy Commissioner, Peshawar Division, District
Charsadda

eeredian Respondents

SERVICE APPEAL U/S 4 OF KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL
ACT, 1974 AGAINST THE ORDER DATED

18.09.2015, 2 WHEREBY =  THE

DEPARTMENTAL APPEAL OF THE

\‘«3 ol APPELLANT HAS -BEEN PARTIALLY
| aﬁf;;*? '~ ACCEPTED AND HE HAS BEEN
el  REINSTATED INTO SERVICE BUT THE
4o-sabmitted 1o-887 ALLEGED PERIOD OF ABSENCE/
ad fled. INTERVENING PERIOD - HAS = BEEN
bra ﬁm TREATED AS WITHOUT PAY HENCE
AL DENIED BACK BENEFITS TO THE

APPELLANT.



Prayer |
On acceptance of this appeal the impugned
order dated 18.09.2015, to the extent of treating
the absence/ intervening period i.e. 30.06.2009
to 17.08.2015 as without pay may please be set-
aside and the appellant may be allowed all
arrears of pay and back benefits of services.

Respectfully Sheweth:-

1) That the appellant was initially appdinted in the

2)

3)

respondent - department 09.02.1981, ever since his

~ appointment, the appellant had performed his duties as
- assigned with | zeal and devotion and there was no

~ complaint whatsoever regarding his performance.

That while serving in the séid capacity, the appellant
was falsely implicated in a criminal case under section
302-324/148-149, vide FIR No.324 dated 24.06.2009,
Police Station Prang District Charsadda. The appellant
duly informed his department about his false

implication in criminal case. Since there were serious
‘ " threats to live of the appellant from his enemies,
~ therefore, he could not joint his duty. (Copy'of FIR is

‘attached as Annexure “A”)

That initially the appellant applied for the bail before

~ arrest, which was granted to him by the concerned

Court, later on the trail was conducted and acqu1tted of
charges leveled against him by the Hon’ble Addmonal
Sessions Judge-I, Charsadda. (Copy of judgment of ASJ-

- I dated 20.04.2015 is attached as Annexure “B;’)




4

4).

5)

6).

£y

8

2

That after obtaining copies of the acquittal order the
éppe_llant duly reported for duty, however, he was
informed that he has been proceeded departmentally
in absentia and has been awarded the major penalty of
termination from service vide order dated 28.09.2009. It

is pertinent to mention here that the order of penaltfr

- was however, never communicated to the appellant.

When the appellant was prcvided the copy of Penalty
order dated ,‘C7)3'%“‘1€2_§1@’(Copy of the order & @@7
2 B L i -

/#1925 his attached as Annexure “C”)

Rl
-’;,‘. "-’:'.- ol
omss v

That against the order dated 28.09.2009, the appellant
filed his departmental appeal dated 04.05.2015. (Copy

of departmental appeal is attached as Annexure “D™)

That while the departmental appeal of the appellant
was pending, an order dated 17.08.2015 has .been
issued, whereby the dep%rtmental appeal of the
appellant has been partially accepted and he has been

reinstated into service, but the alleged period of

| absence from duty i.e. 30.06.2009 to 17.08.2015 has

~ been treated as leave without pay thus denied the back

benefits to him.

That in view of the order dated 17.08.2015, since the

" ~ departmental appeal was partially accepted to the

extent of reinstatement in service, but without back
benefits of service, the appellant being aggrieved from
such order submitted departmental appeal to the
department vide dated 18.09.2015 to the extent of leave
without pay and back benefits. (Copy of the impugned
order dated/g%¥3:2015 is attached as Annexure “E”)

That the appellant prays for the acceptance of the

instant appeal, inter-alia, on the following grounds:-




el

Y .
o GROUNDS

A.

That the appellant have not been treated in accordance

with law, hence his rights’ secured and guaranteed

under the law are badly violated.

That the case of the appellant is covered under FR-54,

which provides that:

“F.R.54---Where a Government Servant has -

been dismissed or removed is reinstated, the

revising or appellate authority may grant to

him for the period of his absence from duty---

a)

(®)

If he is honorabl}'acquitted, the full pay to
which he would have been entitled if he
had not been dismissed or removed, 'and,
by an order to be separately recordéd, any
allowance of which he was in receipt prior

to his dismissal removal; or

If otherm’se, such portion of such pay and

" allowances as the revising or appellate

authority may pfescrx’bed.

In a case falling under clause (a), the
period of absence from duty will be treated
as a period spent on duty unless the

revising appellate authority so directs.

Since the appellant has been Honourable acquitted in

criminal case, therefore, on his reinstatement he cannot

.. be denied the back benefits of service to which he

. Would have been entitled had been in service.



-

4

That the superior|Courts also in the view that “Grant of

~ Service Back-Benefits” to ah employee, who has been

illlegally kept away from employment in the rule of

denial of such benefits to such a reinstated employee is
an exéeption on the proof of such a person ‘having

remained gainfully employed during such a period.

2007 SCMR Page 855
2006 SCMR Page 421

That it has also been held by the Superior Courts in a

. humber of reported cases that all acqulttals are

honorable and there can be no acquittal that can be

termed as dishonorable.

That sine the absence of the appellant has not W111fu1 but -

was due to his false 1mp11cat10n in criminal case,
moreover the respondents were fully aware of the
registration of criminal case against the appellant,

therefore, under the law/ rules when the appellant is

~ reinstated on his acquittal form criminal case he under

no circumstances can be denied the back ben’efits for

the period he remained out of service.

That the appellant has never committed any act or
omission which could be termed as misconduct, his

absence from duty was not willful but it was due to his

- absence as leave

" to be set-aside.

false implication

have honorably

in criminal case. Since the appellant

acquitted 1n the criminal 'casé, and

subsequently reinstated, thereafter treating the

without pay is uncalled for and liable



. Z ‘6/
G. That during the ini'efvéning’&Séfiéd the appellaht never
remained in gainful employment, therefore, on his
- reinstatement he is entitled for the grant of all benefits
also.

H. That the appellant also seeks permission of this Hon’ble
Tribunal to reply on additional grounds at the time of

hearing of the appeal.

It is therefore, humblyj? pré.yed, on acceptance of

this appeal the impugned order dated #4#29.2015 to the

~ extent of treating the absence/ intervening period i.e.
| 30.06.2009 to 17.08.2015 as without pay‘ may please be

-set-aside and the appellant may be allowed all arrears

of pay and back benefits of service.

Dated:

o Advocate High Court
AFFIDAVIT | ‘

I, Sher Muhammad Senior Clerk, Deputy Commissioner
Office, Charsadda do hereby affirm and declare on oath that
the contents of the appeal are true and correct to the bést of
my knowledge and beliéf and nothing material has been
concealed from this hon’ble Tribunal. |

Deponent
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hf\LED ’('—5/\\5 [\DD!TIONAL SESS&ONS JUDGE- l

IS

‘Sessions Case No: / é c
‘1“2014

Date of mstltutlon g

THE STATE ...VERSUS... 1) Sher Alam\é fa~Mumm,,K 4 (2) imran 3377 |
Slo Mukhti r;.LS‘j’Sber« uhammad S/o 73~
Banaras Khan all residents of leatta -
Dlslr:ct Charsadda

Charged vide FIR # 324
Dated 24.06.2009 -
U/S 302/324/148/149 PPC
Police Station, Prang

UDG\EENT

' 1. Accused Sher Alam, Imran and Sher Muhammad faced trlal in

— alo.|g wnth his brother Fakhre Alam, deceased Muhammad lshaq

and’ Basheer had come to Charsadda ln their Motorcar

- N0.5358/LHR. That they were gomg back to their v1l]age while
“ Bashir de-boarded for purchasing "Choly”. At,12:30 _hours'. from . ,'

Charsadda side a Motorcar No.5100 speedily overtook vehicle of the .

complainant party, and from the said vehicle, Shér Muhammad,

Imran, ‘Sher Alam, Qasim and Javed duly armed with' deadly

‘weapons' ce-boarded and signaled vehicle of the compiainant to
stop.” That, thereafter ‘the accused came -near the veh’iole'of

complainant and startcd firing upon the complainant party As a




result of firing of accused t‘aclno trial Sher Muhammad, Imran and @
Sher Alam Muhammad Ishaq got hit and died on the spot, whereas '
Wl'th the ure shots of Qasim and Javed, the complainant and his
_'brother got hlt and injured. Motive dlsclosed by the complalnant is
- blood . feud "between the partles Report o: the complainant was
reduced in the shape of Murasila, on the ba51s of Wthh the instant
F.ILR was reglstelod _ ’ '
3. lnltrally, challan u/s 512 Cr pC- ‘was submitted agalnst all the
accused _Upon the arrest’ - of accused Qasim and Javed
supplementary challan was submltted agamst them and after trlal
they were acqu:tted whereas accused facmg trial were declared
proclalmed offenders After the arrest of accused facmg trial,
supplementary challan was submltted against them and case in .
. hand came up for trial. During trral relevant copies were provrded to
:c;cs“‘m,q g the accused u/s 265-C(1) Cr. PC on 02.07. 2014, Charge was’ rramed
=X L "‘09 07. 2014 wherein, accused facing tnal denied the allegations
.;‘.f‘-..opted to face trial. Prosccutxon was therefore, allowed to
rodgce its evidence. ' '
A’ Prosecution produced 12-PWs, in order {o subSLantrate the
- charoe The gist of thelr deposntlor is glven below -

(PW.1) Masood Khan Si, arrested accused facing tnal V|de o
arrest card Ex. PW1/1. He produced the accused -facing trial for
obtaining their police custody vide his application Ex; PW1/2, which
was refused and the accused were remanded to judicial lockup. He
~-recorded statements of accused u/s 161 Cr.PC and after completron "

- of investigation, handed over the case file to the SHO Amir Nawaz"” ‘
" Khan who submitted challan agalnst the accused He claimed his

S|gnatures as correct on the documents prepared by him.
(PWV.2) Wali Ullah Slo Musharan Shah, identified the dead_'

boay of deceased Muhammad lshaq before the police at the tlme of

reoor‘ and before the doctor at the time of PM examination.
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‘ (t;\!.V.S)A Dr. Abdur Rasheed Rashid MO, on 24.06.2009 at
01.30 PM, examined injured Ali Asghar Sfo Bashir Ahmad /o
Amalyari Nisatta ahd found the following:- - "
"' The injured was fully conscious.

A single grazing, bleeding firearm wound about % long on left
‘.’indext' nger' tip. First aid given, no bony involvement. |
Durauon of the injury less than one hour.
Weaoon used frearm and the nature of injury was simple. .
His report in this regard is Ex: PW.3/1. ‘
On the same day at 01.32 PM he also examined anured
. ':akhre Alam and .ound the following:-
anured fully. oonso[ous -
A single bleedmg frearm wourid on mid lateral par‘ of left arm, |

aibou ¥:" x %" in diameter. l‘[rst aid glven Advased X-Ray left arm '

was dx_clare as 51mp1e The medico legal report is Ex: PW3/2
- “4 on th-= same day i.e. 24.06.2009 at 0145 PM, he conducted |
"”autoosy on the dead body of the deceased Mohammad ishag S/o‘ ‘
_Jan Ali and found the following:
Condition of the body:- . _ .
Pale yellovtl color, aged.about 25/26 years clothed in sky blue
shalwar, qamees and white banyan. Six f re arm cuts on gamees
"and one on banyan found. ' '
Wounds:-- : . _
' 1. Firearm entry wound on left side 01 neck below left mand:bu[or
—_ ~Jomtabout1/4"113” in dlameter ‘ A
2._ Correspondmg exit frearm wound of No:1 antorlorly in the.

bypanelal junction about 1/1 "in dlameter

both views. Admitted in male surgical ward. Duratlon of the.'xn;ury o



documents prepared by him. = I, / i3

3.  Firearm entry wound on the right upper auxiliary line about
1/4x1/4” in diameter. |

4, Corresponding exit firearm wounds of No.3 in mid leit scapula
about 1/2x1/2" in dramoter | |

5. Correspondmg firearm.. exit wound -of No.5 in rrght upper .

' posterior shoulder about 1/2x1/2" in diameter.

Internal ex ammauow

Thorax:- .-Forth and fifth ribs. fractured on right side ‘end

- thorax wall injured..Plurae intact, larynx and trachea both injured.

lRight tung and left lung ih beth upper part injured, pericerdium anct
heart injured and blood vessels is injured.
Abdomen:- Pharynx injured and rest .of the organs of the
" abaomen were found intact. Stomach was intact and ernpty. '
Cranium and spinal cord:~

Skull fractured, third and fourth survical vertebrae fractured.

atﬂtcnorly

"’diﬂ" o . A . ‘: - * ,

‘In* his epinion deceased Mohammad [shaq. died due to severe

- frauma to ‘his vitel organs, brain, Hea‘rt, lungs with severe and

' extensive hemorrhage and anoxic shock, all leading to the..sddden

death of the deceased. Prob_eble time that lapsed between injury-
and death instan'taneous.vAnd time between death and PM' 01 10 1
‘hour and 15 minutes. The Pl\/l report is Ex: PW3/3 consisting of six

sheets mcludmg the plctonal The mJury sheet of the deceased

- Mohammad Ishaq Ex: PW3/4 and ;r.quest report Ex: PW3/5 also

_bear his, endorsements. He claimed his signatures as correct on the

[
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recovery

/ e parcel vide recovery memo Ex PW6/3. He also recovered -and took

(PW.4) Waris. Khan‘-i\‘o.’ls, is njarginal. witness to the
memo Ex: PW4/1 vtde which the Investigation Officer took
mto possessmn a sealed phial having a spent bullet sent by, the
doctor and produced to the lnvestrgatlon OfF cer in his presence

(PW.5) Dr. Javed lgbal Onhopedlc Surgeon, stated that

: imurcd F’lkhl‘-——/—\l’lm was advised for operation 1o hlm as he was

. referred to him and he/PW 5 made his operatron on 26.06. 2009 and

a foreign body was recovered from. his body during operation and

.was discharged on 29 06.2009. The discharge slip is Ex: PW5/1.

' (PW 8) Sa:d Ghalib. Khan (th) sl ‘conducted investigation
in the instant case. He prepared site plan Ex:PW6/1, at the instance

and porntatlon of eyewrtnesses Alr Askar and Bashir. Dunng the spot -

g mspecuon he recovered and took into possessron a motorcar

beanng regrstratron No. LHR-5358 in Wthl‘l the deceased and rnlured

_/

into possessron spent bullet P 1 sent by the doctor in a phlal vide
memo Ex. PW6/4. Similarly, he also took into possessron blood"
stained garments of the deceased Ishaq consrstrng of Qamees P-2,

Shalwar P-3 sky colour Banyan P-4 which were sealed in a parcel‘
‘and also toolf into possession one shrrt P-5 blood stained havrng
correspondmg cut mark belongmg to anured Fakhr-e-Alam, brought
by constable Maazullah No. 137 and sealed the same ll'l a parcel
and prepared recovery memo is Ex:PW6/5. He sent the blood
stained garments of the deceased, injured and blood through cotton
to the FSL vide his apolrcatlons Ex: PW 6/6 and Ex: PW6/7,
respectively, and the result thereon are Ex: PW6/8 and Ex PW6/9

respectively. He also sent spent bullet to the FSL vide his application




Ex: PW6/10 and the resuit thereof is Ex: PW6/11. As the accused
were avoiding their lawful arrest, therefore, vide: his applicatidns Ex.
PW5/12 and Ex: PW.6/13, he applied for and obtained warrants u/s .

204 Cr.PC and proclamation notices u/s 87 Cr.PC and handed over

to the DFC concerned for doing the needful. He recorded statements

of PWs u/s 161 Cr.PC and after completion of investigation, he

handed ‘over the case file to the SHO concerned for onward

submission. He also annexed the motive FIR which is Ex: PW&/14.
He claimed his signatures as correct on the documents prepared by
him. ‘ :

(PW.7) Sher Aii Sl, reduced the réport 6f complainar)f in the_
shape of Murasila Ex: PA/1. He prepared injury sheet of Ali Askar

Ey: PWT7/1 and injury sheet of Fakhr-e-Alam Ex: PW7/2. He élso

prepared the injury sheet of deceaséd Muhammad Ishaq Ex: PW7/3
nd inquest report EX: PW7/4 and sent them to the. doctor for

[férCaI Lreatment and P.M. exammauon through FC Maazullah. He

(DW 8) Amir' Nawaz Khan SHO submitted supplementary
-challan against the accused facing trral
(PW.9) Mohammad Irsaal DFC execuled warrants uls 204

Cr.PC and procllamatlon notices u/s 87 Cr.PC against accused

facing trial. The warrants, notices and reports of. PW.9 are Ex: .

PW9/1 to Ex: PW9/20 respectively.
(DW 10). Maazullah l\.o 137, escorted the dead body of.

deceased from causality DHQ Hospital Charsadda to mortuary and

after PM examination, the doctor handed over to him blood stamed .

Aciofhes of the deceased and one phial having a spent bullet, which

under section 161 Cr. PC.

. S NN B
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he produced to the Investigation Officer. His statement was recorded "
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A (PW.’H) complainant Ali As (a-' stated in saopor‘ of his report
Ex’ PA/1. He further stated that the sxte olan was’ prepared at his

instance and. ot the inSLance of PW Basheer He is also marglnal

and took into possession car bearrng No, LHR-5358 Toyota Corolla

and form the seat of the motorcar some blood ‘were taken through‘l

cotton. He | is also margtnal witness to the recovery memo Ex: PWG/SI

‘ vide which the 10 took into possession some blood through cotton
from the place of docoascd and some blood from the place of
m;ured Fakhre A!am Similarly, he js margmai w:tness to the

recovery- memo Ex: Pws/s through whrch the 1.O took _into

possess:on the clothes of the deceased Ishag; one white gamees-

Ala!m He c!armed his srgnatures as correct on the above documents.
@:c arged the accused for the murder of Mohammad Ishaq and for
ot:vo firing upon his life and at the life of his brother Fakhre Alam.

(PW12) Fakhre Alam Slo Bashir Ahmad stated that

r,,;f-a/

deCeaéed Muhammad Ishag was hjs flrst cousin. On the day of

‘rgggobccurrence he alongwnth his  brother Alj Askar deceased

Muhammad Ishaq Bashir Ahmad had come to Tehsil Bazaar in thejr
motorcar beanng No. LHR- 5358 which was driven by h!m On the
way return to Lherr village when they roachcd near Taj Plaza there

his' father Bashir Ahmad got down .rom the motorcar mentioned

time @ motorcar bearing No. 5100 came there with rashfy and
"stopped in rront of their car from which Sher Muhammad Imran,
Sher Alam, Qasim and Javed duly armed with deadly weapons,got

down and came near their car and all the accused started firing upon

accused facing trrai Muhammad Ishaq got hit and dzed while he and

his brother Ali Askar Sustained injuries with the fire- sho;s of Qasim
RETRR

ﬂ’/‘.

-
P

~oil
Y :

,_wrtness to recov ry memo Ex PW6/2 vrde Wthh the 1.O recovered

biood stained having correspondfng cut belong to injured Fakhre

~ above for ourchasmg of Choley and other househoid articles. At thls

them with their respective weapons. As g result of the f'nng of .
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and Javed. He cfaimed ic be the wuness of the occurrence and

chargeo the accused facing krra' for the’ murder of his cousin’ Ishag
and acquuted accused for his injury and for the injury of Ali Askar.
Motive for the offence was previous bloQod feud His statement was

recorded by the pohce u/s 161 cr. PC.

‘5_ Thereafter the prosecution  closed rts evadence and

e statemenzs of the accused were recorded u/s 342 Cr. PC Accused
dld not opt to produce evxdence in their defense nor opted to be .-
examined on oath u/s 340(2) Cr.PC, Hence, arguments of learned .

As&sfart Public Prosecutor duIy assisted by private counsel for the

cnmpLun Nt and dcarmed counse| for accused were heard and

record was perused. _

8. Learned SL tc counsel assisted by private learned counsél for
'complainant has argued that accused drrecﬂy charged in the prompt
R for day I!ghz occurrence and role of injuries to the. deceased
: tnjb tcd to the accuscd facing tual That injured eye witnesses

,E

~§aeve dcposed against the accused by glvmg confidence lnspmng
i

ewdence and desoue fenthy cross- exam:natron nothing favourable

—/ ‘

w BTG covered but a pent bullet recovered from the body of PW Fakhre

Alam Thax Lhere is no question of false lmpltcatzon That there are -
A Lhree entry wounds on the decéased for Wthh three accused facing |
trial have been charged That medlca! evidence 'suppdrts
Prosecution case. That motlve for the offence s there. That accused
facang trial have remained absconders for long time, which also
corroborates the prosecution case. That prosecution has estabhshed
its case aga:nst accused facing trial beyond shadow of doubt ang
accused iacing tria! may be conwcLed and sentenced with max1mum

seéntence provided by law. S -
7. On the other hand learned deience counsel has argued that

he aHoged eye mtnesses are hrghly interested and so the same "

'to the ccused has been brought on record. That though empty not .-

4
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requires to be carefully evaluated. That no independent witness has

- come forward even in support of t’he alleged recoveriés or-about the
dlleged presence of the accused on ‘ th.e a[leged' scene of
" occurrence. That alleged eyewitness/complainant was not believed - -
against co- accused That though one of the alleged eyewrtnesses
namely, Fakhr— -Alam produced and examrned by the pr osecu‘aon

S

but from his statement- too the prosecutlon has not establish its case -

aéainst the accus_ed facing trial. That in _eII_S persons were cherged
in the instant case. That medical evidence is contradicfti‘ng the
‘a]‘l\eged eyewiinesses. That as per report the injured and deceas‘sed ..
w:e':re brought by the passer byes to the 'hospitai and in the' seid .
report presence "of alleged eyeWitness -Bashir has not been '

mentioned which shows that the said Bashir was not present at all at

tne time of alfeged occurrence. That the ;contents of the report in the

pe of Murasila also‘ shows that the same is the.result of

e

re\‘pot whrch has not been explamed That time of report and time of

i «\:
“r

.exannnatlon Ol the aIIeged 1nJured Is one and the same which is not

on the part of complalnant party. That no reason given for coming-to

Charsadda by complainant party. That description of Weepons has .. j
not been given in the report.'That the alleged eyewitnesses have - ‘
a[leoedly recelved mjurles but the same are minor m;unes as per - o

avaliaole recoerd, whrle role of fi iring attributed to five persons from a oo d

very c.osed range and the alleged motorcar has nerther recerved | L _ i

any bullet mark nor the same motorcar has been produced in the - -
-court. Tha there is no other evidence of the nature to connect thev : ‘.
-accused facing trial with the alleged offence That prosecuﬁon has |
fau]ed o prove its case agaxnst the accused facmg trial beyond

shadow of reasonable doubt and in the crrcumstances abscondence L

g7 ER

PR ?: P . - ’
r = /Q .
; . .-
y .
- ‘ . -

C-« £




alone is no evidence against the accused. That accused facing trial

may be acquitte,d from the charges leveled against them.

8. - in the \instant case’ocular account.is that of PW-11

anvaW-"l2,.who have allegedly received injuries in the

alleged occurrence, but being closed relalives of the

'deceased, their statements are evaluated carefully.

In the instant case report was made in the shape of . _
Murasila which is delayed. by one hour and ‘peru-saf of the ‘ '
said Murasila would re\}eal thet in the start of the same the

words and spaces are dlfferent than the words and spaces

at the end before the 31gnature of the complamant wherom

) _:-:-.‘.v.v:g_sf.'l;'.'.ax::

the accused have been named for the alleged offence and” . ‘ . }

! . . . . _I'

-\ .on the other hand report is of 01.30 p.m. and as per the -

!

.
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‘ sald report/Murasﬂa at the end the author of the Murasila

cuments the injured and deceqsed were referred to the

on cemed doctor which suggests that some ' time have-

-.‘,'

S
een consumed, but swangely ihe examination of the

alleged injured was' made at 01.30 P.M and 01.32 P.M by

the doctor and the same also speaks of overwriting. The

foregoing' situation is suggesting of prelimina}y inquiry

before the report in the instant case. . In lhe FIR_
comp[alnam has not shown the purpose of coming to -

‘Charsadda, whereas, PW-12 has stated in his cross

vexaminaﬁon that they had met one Azmét fn connection
with bosiness of poultry but th_e said Azmat hes not been
produced in support  of ‘his ~ stance by the
prosecution and this stance of PW-12  is an

improvement "as the same is not supported or’

- corroborated by any other. piece of evidencgsin.the FIR
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2 presence of the comp\a nant party on the atleged spot is:

¢ 2 shown as one Bashir had o purchase choley” but as per

’ - Murasila the injured and deceased Were brought to the

DHQ Hosprtal Charsadda by the passers bye
d in the Murasila for

casualty of

and the said Bashir: was not name

. taking the deceased and :njured to the hospltal Srmllarty,

in the srte plan pomt No.4 was given to the said Bashir, but

o one shown in the srto plan se

Farosh” examined in the instant case,

Hing Choley“ and nelther

the said “Choley
in court statement PW.11 has stated of

s and PW.12 has stated of

whereas,

purcha.,mg some article

purchasing “Choley” and other household articles lnstead

ing Choley as stated in the FIR. Furthermore,.In

of purchas

: the presence of sons, sending father for purchasing

ealable 10 mind. According to site

et v

2wl

| “Choley” is also not apP
e shown in the

o . x,/)lan Ex: PW. /1, deceased and PW 12 ar
e A Y ftotwt seat of the car, while PW.11 is ‘shown in the rear seat

) of “the same and as per PW.11 and PW.12, all the five

;1“

/ persons made firing on the complainant party from very:

~
o

v /close’ distance, even 'then the role of causing injuries to the .

deceased is attributed

role of causing mjunes to PW.11 and PW.12 is attnbuted

D to-~acqu1tted~co-accused two in number, which zalso in the

circumstances is

alleged and is not appealabie 10 mind. Furthermore, five

persons were making firing from such a close rango then

nave not been done 1o death. Despite the alleged ﬁnng by

five persons said motorcar has not received any bullet

mark, whereas, the accused have bcen shown to have

fired from left side a

TR

PAAbdu

e

to three accused facing trial, while - .

not possible to have been noticed as

why PW. 1 and PW.12 have received minor injuries and .

s stated in the cross _examination of
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PW.12 and shown in ihe site plan Ex: PW.B/1, but as per

medrcal evidence the deceased has received an entry

wound on the right upper axillary line about % X V'

dram .er whrch is also not possible to have been received

from the firing as alleoed by PW 11 and PW.12 as site’
plan Ex: PW.6/1 prepared aliegedly at the pointation of-
PW 11 and.PW.12. Despite the alleged firing from a very
close range..weapons have not been descrlbed by P\N 11
and PW.12, though PW.11 and PW.12 have allegedly

received injuries in the alleged occurrence which are

sz of the nature belying the story of prosecutlon and

Nr O Ay

thus the testlmonles of PW.11 and PW.12 are not
trustworthy nor conﬁdence inspiring as dlscussed above.

' There is no other evidence of the nature to connect

oL IST): accused Wlth the alleged offence and abscondance alone -

L ,’

3 nOL evidence against the accused in the cnrcumstances.

~Prevrously co-accused, namely, Qasim and Jeved
r' "'r

\tere tri ed and acquilted by the . learned trial” court and

~_‘§ﬁppeal agamst acqulhal also dlsmrssed by the Hon’ble

Peshawar Hrgh Court, Peshawar vrde order dated
29.01.2014, though previously only one alleged’ eye’
witness, namely, Ali Askar vyeé examined while rest of the.
alieged eye witnesses were abandoneoi by the
orosecution but despite the examination of another .
" alleged eye witness Fakhre Alam as PW 12, prosecu‘ﬁon‘
has failed {o prove its case against accused facing tnal D
beyond shadow of doubt as discussed above in detail.
Therefore, by extendmg the benefit of doubt to the
accused facing Lrsal the accused facmg trial; namely, Sher
- Muhammad, Imran and Sher Alam are acquitted of the '

charges leveled against them. They are in custody, they



be se

~r

nee,'forihwith if not .equ:rec m any. other case 1n
custody '

9; Case property be kept [mact till the -expiry of penod for

appea!/rev:smn where after, be deait with in accordance with law,

‘File be consigned to the Record Room after tts necessary ‘
: plgzﬂ@h!en&compalauon
& Sp.
S

ALID KHAN
Additidnal Sessions Judge-!
Charsadda

It is hereby certified 'that
“Thave read over each page co

this judgment consists on

13) pages..
rrected and signed. o b

ssions Judge |
Charsadda
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OFFICE ORDER.

WHEREAS, Mr. Sher Muhammad b\,mor Clcxk of Revenue

Dcpamm Lo 3 arsadda was involved in Murder case vide FIR NO.324 dated 24.6.2009

Police &

on Prang under section 302/324/148/149 PPC and is absconding,.

AND WHEREAS, he was suspended from service on the above

mentxonea grounds vide order No.640-42/DOR/EA dated 30.6.2009.

AND WHEREAS, after expiry of his suspension period, he was

directed 10 attend official duty within ene month vidc Nomc dated C.]().2()O().

- . "

AND WHEREAS, he f"uled o attund official duty in response to

the notice, therefore, anothvr notice for 15 days was issued to the above named official on
7.11.2009. ' :

WA

AND WHEREAS, third notice Chaspangi wrs issued to the above
coused stating therein' to report for duty within fifteen days otherwise

disciptini_y action will be taken , but with no response.

NOW THEREIFORE, in exercise of the powers delegaied to me

under the rules, services of Mr.Sher Muhammad Senior Clerk ofthis o!”ﬁcc, is hereby
terminated from the daic of actual absence i.c. 28.9.20 Og “N).

!

i 7 ./
5/L/r dIrlcT Lll'-l*!(,l;‘,T{’. r

RE \ ENUE-&TESTATE CH/\R%/\DIL\

(,L FICE OF THE DISTRICT OFFICER REVI:NUL & ESTATE CHARSADDA.

.,\/57,,_7//1 IR

SO L =

~ e . A ~.
Patee Charsadda the

‘?9 z’ 5"7 = ;’ = \n:
!

o
=
4 3_4 Ui,

~ Copy forwaided {o:

Senior Member, Board of Revenue, Khyber Pakhtunkhwa, Peshawar.
Comumissioner, Peshawar Division, Peshawar.

District Coordination Officer, Charsadda,

District Accounts Officer Char \dddd

}dlsﬂdal Charsadda.

Accounts Clerk DOR Office Charsadda.

Mr. Sher Muhammad Ex. Senior Clerk DOR &E}Ofﬁ.ce Charsadda. -

D
57/ ws:m LOFFICER,
RLVE“LF&TSTATECHARSADDA.
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i OFFICE OF THE
i DEPUTY COMMISSICNER
/ © CHARSADDA
!
;‘ : NO. DC (CHD) Estt 7(11) OFFICE ORDER/ e 32-.35 Dated: /7 /0 & /2015, ;
OFFICE ORDER
‘ : WHEREAS, Mr. Sher Muhamma‘d Ex-Senior Clerk Revenqe Department was ., ’
! ' charged in Case FIR No. 324 dated 24.06.2009 w/s 302/324/148-149 PS Prang. )

AND WHEREAS. he was tél‘t\‘?;ﬁted from service on 12.01.2010.
AND WHEREAS. he surrender cd himself to the Court of law on 01.04. 2014

AND WHEREAS. he was ar‘quuted from the charges leveled-against him by the .
Competent Court of law vide order dated 20.04.2015. ;
-AND WHEREAS the Law Dep’u‘tment vide letter No. SO (OP-I)/LDIS 1/20i2 f«

his absence period may be treated as imvu, without pay.

NOW, THEREFORE, in exercise of the powers delegated to me under the rules, the
services of Mr. Sher Muhammad Ex-Senior Clerk are hereby reinstated from the date of hlS’.
absence i.e 28.09.2009 (F.N). However, the period he remained absent, shSuIdf- b; :

_considered as extra ordinary leave without pay.

DEPUT¥COMMISSIONER::

() <-p CHARSADDA =
Endst: Even No. & Date g 3
"Copy forwarded to:
1. District Accounts Officer, " harsadda.
2. District Nazir/Accountant of this office. S
3. Official concerned for information. Co
- ' DEPUT COMMISSIONER
: CHARSADDA B




To
Presiding Officer/Commissioner
Peshawar Division, Peshawar..

Suhjéct:- DEPARTMENTAL APPEAL /REPRESENTATION. -

Respectﬁ)lly Sheweth:-

I, That the applicant is Senior Clerk in Revenue

Department District Charsadda.

2. That the applicant was éh_arged in case FIR No
___1324 dated 24/06/2009 - u/s 302/324/]48/1 49 .
P.P.C, Police Station Prang District Charsadda. |

3. That the applicant w'as_'suSpended from his
services on 30/06/2009. (Copy attached).

4.5 That notices were served on the applicant and
was terminated from his office on 12/01/2010.
(Copy attached).

the court of law on 01/04/2014 and was
honorably acquiited on' 20/04/2015. (Copy

| 5. That the applicant surrendered himself before
| attached).
|

6. That application for re-instatement of the
applicant was made on 05/05/2015 to the DC

Charsadda and after taking guidance ji‘ém the -




5

law department the applicant was re-instated on

17/08/2015. (Copies attached).

That when the applicant was re-instated, he has
not been granted back benefits (salaries) and his
absence was considered as extra ordinary leave

without pay. (Copy attached).

That being aggrieved from the order dated
17/08/2015 of Deputy Commissioner Charsadda,

approaches this Honourable forum on the

following amongst other grounds:-

Grounds:- -

That the impugned order dated 17/08/201 5 is
illegal and void ab-initio being passed in utter

violation of law, rules and policy on the subject.

That when the applicant was re-instated the
period, for which he was considered as absence
is illegal and the order leave without pay is

against the law.

That when the applicant was honourable
acquitted by the court of law then the

salaries/back benefits be granted according to

law.




. @
) |

. 1t is, therefore, most humbly pmyéd o
that on acceptance of this Departmental appeal,
the impugned order dated 17/08/2015 éf
Deputy Commissioner _Charsadda may kindlj) ’
be set-aside to the extent of leave without pay

and the back benefit /&alaries of the applicant
may kindly be reléaged from the date f
- suspension i.e. 3 0/06/2009 in the larger inte;est

-of justice.

. Any other relief which is not

. 4 speciﬁcﬁlly asked for may also be granted to

- the applicant. | - '

. Dated:- 10/09/2015 .. , Sher Muhammad
o ' : ' ' Senior Clerk
Deputy Commissioner Office
District Charsadda.




ROM ‘ . FAN MaL
P
A ) ) .

R OFtILF(?FTHE
' ' ~ COMMISSIONER PESHAWAR DIVISION -
PESHAWAR

No. ‘D.A(Shef.Mqu}/AR/AR Q /7/—5-_’ :
Dated 18.09.2015. -

Mr. Sher Muhammad,
Senior Clelk Deput\ Commissioner, Off ce Chamaddq

- Subject: DEPARTMENTAL APPLAL/REPRESENTA’I‘ION

I am directed to refer (o your clcpartmunta] appeal filed bcfou:‘ "
Commlsxloncr Peshawar Division Peshdwm/ Appellate Authouty, pmymg fm sctting -
"(blde the impugned order dated 17.08.2015 10 the extent of treating the lea‘ve period

‘with back benefits/salaries instead of without pay,

Y our departmenmk dp‘pt,d] as well as- reu‘nd on fils has been t}mmughly‘

examined which reveals that the appcal is not maintainable as pet umtructxon/dlrec,mon

~of the Government of waei Paklitunkhwa, Law Parhdmmtdry Aﬁdns &. I luman

Rights Dep’u*tmenr mnveycd to Sceretary to Govt: of Ixhybel Pak htun]\hvva Revenue

& FEsate Depamnent in case titled “Dr. Muhammad Islam Ve13u3 Government of
NV\'H)(KPI\}’-’ vide letter No. SOOI I)/LD/S -1/2012-VOL- III/169<3 54 dated |

02.07. ”013 hence the dpptal in hand is filed.

Asqnt.mt to Commissioner (Rev/GA)
Pcshawar Division, Peshawar _

D, A(her \/[uhcl)/f\R/AR [}? ifﬁ /)

¢ Opy torw&_u'ded to:

1. Deputy Commissioner, Charsadda for information,
- 2. PS to Commissioner Peshawar Division Peshawar.

Assistant to Commissioner (Rev/iGA)
- Peshawar Division, Peshawar
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- ‘ POWER OF ATTORN‘}&E ¥ -
' ' ‘ l'il_ tiié Court of ;fé ﬂ /. -Q&Q’p//b‘-* 78&‘ £wyv(( /—6{%/3/«

bt foihargn ot L Fer

} Plaintiff
}Appellant

. }Petitioner
}Complainant

5 Qmmﬁ‘ﬁffawz ﬂQ{AW />/‘t//_§/ma 4 }Defendant
' - _ }Respondent
LD D78 " YAccused
) y

Appcal/Re\fision/Sﬁit/ApplicatiorJPetition/Case No. of
‘ ' ! Fixed for,

1/W, the undersigned; do hereby nominate and appoint

ZARTAJ ANWAR KHAN ADVOCATE, my true and lawful attorney, for me in my
same and on my behalf to appear at ~__to appear, plead, act-and answer
in the above Court or any Court to which the business is transferred in the above matter
o and . is agreed (o sign and file petitions. An appeal, statements, accounts, exhibits.
[ . Companies or other documents whatsoever, in connection with the said matter or any
matier drising there from and also to apply for and receive 2ll documents or copies of
documents, depositions etc, and to apply for and issue summons and other writs or sub-
poena and to apply for and get issued and arrest, attachment or other executions, warrants
or order and to conduct any proceeding that may arise there out; and to apply for and
receive payment of any or all sums or submit for the above matter to arbitration, and to
employee any other Legal Practitioner authorizing him to exercise the power and
authorizes hereby conferred on the Advocate wherever he may think fit to do so, any other
lawyer may be appointed by my said counsel to conduct the case who shall have the same
DOWCIS. ‘ :

b AND to all acts legally necessary to manage and conduct the said case in all
respests, whether herein speeificd or not, as may b proper and cxpedient.

: AND I/we hercby agree to ratify and confim all fawiul ncts done on my/our behall
. under or by virtue of this power or of the usual practice in such matter. :

- '~ PROVIDED always, that I/we undertake at time of calling of the case by the

"' ' Court/my authorized agent shall inform the Advocate and make him appear in Court, if the

~ case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in favour shall be the right of the counsel
or his nominee, and if awarded against shall be payable by me/us - '

o IN WITNESS whe%dffjf T/we have Lereto signed at : : / | \\
the .. dayto L the year \\ va/ \

Executant/Executants
Accepted subject to the temis'regarding fee

[ '

~ e - . . ) .
i - o
o, Rl

—

artaj Anwar Khan |
. Advocat: High Courts
\ ADVOCATES, LEGAL ADVISORS, SERVICE & LABOUR LAW CONSULTANT

FR-3- 4, Fourih Floor, Bilour 2lazs, Saddar Road, Peshawar Cantt
PR091-32721 54 Mobile-0331-9399185
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

In the métter of appeal No. /2015

&\W

Sher Muhammad....................iooeL . (Appellant)

VERSUS

Commlssmner Peshawar Division, Peshawar and others.

(Respondents)

Appltcatwn for early hearing in the titled appeal

lly submltted

5.

. That the titled appeal is pending adjudication before this
Honorable Tribunal in which 22.12.2015, is the dated fixed
for preliminary hearing.

That on the previously the case was fixed for preliminary
hearing on 30.11.2015, however the counsel was unware of
the date of hearing as no notice was served on the appellant
or his counsel. T

. That it has come to the knowledge of the appellant that the h

date fixed for hearing i.e, 22.12.2015 may fall in winter
vacations, in such situation the appeal may further be
adjourn without any hearing. Hence the appeal deserves to
be ﬁxed and heard at the earliest.

. That the date fixed for hearing in the titled appeal is too far

hence deserves to be expedited.

That there is no legal impediment in early hearing of the
titled appeal.

1t is therefore, humbly requested that on acceptance of this

application the dated fixed for hearing in the titled appeal i.e
22.12.2015, may kindly be expedited.

Applicant

ZARTAJ ANWAR
Advocate, Peshawar.

Dated:02.12.2015
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BFF()RT T Hl“ HON’BLL KHYBER PAKHTUNKHWA SFRVICF TRIBUNAL
PESHAWAR.
: o i 'ﬂ( ’ g ’*:“}g
Appeal No. 1317/2015. : e
Sher Muhammad, Senior Clerk, .
Deputy Commissioner Office, Charsadda.............. e Appellant
Versus
t. The Commissioner, Pe.é}hawar Division Peshawar.
2. The Assistant to Commissioner, Peshawar Division. Peshawar.
3. The Deputy Commissioner, Charsadda
A PR Respondents.
INDEX
S No. | Description of documents Annexure Pages
I Affidavit ' o - I
2. Para-wise comments - 2-3
- PO
o e e S
S
b o
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BET()RF I HE HON’BLE KHYBER l’Al\llTUNKllWA bl‘!’\’lCF TRIBUNAL ;,‘;-
I’FSHAWAR

i
)
‘-, )_:- ,..i - [ |
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& ' Appcak No. 1317/20]3

Sher Muhammad, Senior Clerk,

Deputy Commissioner Oftice, Charsadda................... Appellant
Versus 1
I. The Commissioner, Peshawar Division Peshawar. f
2. The Assistant to Commissioner, Peshawar Division, Peshawar.
3. The Deputy Commissioner, Charsadda
........... Respondents,

AFFIDAVIT

[, Zahid ur Rahman, Superintendent, Deputy Commissioner Office Charsadda do
hereby solemnly affirm and declare on oath that the contents of the instant appeal are true and

correct to the best of my knowledge and belief and that nothing has been concealed 110'11 this ‘ :

Honourable Tubuna-l.

URRAHMAN) ;g/;g’_.
Superintendent, /
DC Office Charsadda




BEFORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
| PESHAWAR. |

Appeal No. 1317/2015.
“Sher Muhammad, Senior Clerk, N A ,
~ Deputy Commissioner Office, Charsadda.................... - Appellant
Versus
1. The Commissioner, Peshawar Division Peshawar.
2. The Assistant to Commissioner, Peshawar Division, Peshawar. |
3. The Deputy Commissioner, Charsadda
e Respondents.

Joint para-wise comments by Respondents No.1, 2 & 3 are as under.

Respectfully sheweth,

Preliminary Objections:

1. That the appellant has got no cause of action.

2. That the instant appeal as barred by Law and limitation.

3. That the appellant has not come to the Tribunal with clean hands.

4. That this Honourable Tribunal has got no jurisdiction to entertain the instant ap-peal. :
ONFACTS. |
Para No. 1 Pért_ains to record.

Para No. 2 Pertains to record.

Para No.
Para No.

No comments.

Pertains to record.

Para No.
- Para No.

3

4
- ParaNo. 5 Pertains to record.

6 Correct. | .

7 Correct. The official was acquitted by the Session Couﬁ Ofder announced
on 20.4.2015 and was reinstated into service by this office on 17.08.2015 .
in the light of Law Department letter No. SO(Op-1)/LD/5-1/2012-Vol-III
dated 02.07.2015 quoted the remarks of case titled “Dr. Muhammad
Islam Vs Govt. of NWEP (KP)” after setting aside the conviction by the -
competent Court, there is nothing to sﬁgmatize and penalize the employee
‘as the compromise has washed away the blemish of the employee
regarding his being as punished person. Therefore the ex official can be
reinstated in service even after acquittal on the basis of compromise with
the heirs of the deceased, however his absence period may be treated as

leave without pay.

Para No. 8 The appellant has got no cause of action to file the instant appeal:




"GROUNDS

A. Incorrect. The appellant has i‘ightly been treated in acco_i'dance with the
law. ‘ _
B. The Respondents have made the: decision in accordance with the Law
Department letter as explained in Para No. 7 above.
C. Incorrect. The appellant has not been kept away from duty, but he was
“willfully absent from duty.
Correct.
Incorrect. As explained in Para No. 7 above.
Incorrect. As explained in Para No. 7.

. No Comments.

T o m P D

. The Respondents also seek permission to raise additional grounds at the

time of arguments.

PRAYER:
It is humbly prayed that the appellant has been reinstated in service on

the decision of the Honourable District & Session Court Charsadda, wherein he has '

" been acquitted, while his period of absconding has been treated as leave without pay

in accordance with the Law Department letter No. SO(Op—])/LD/5-1/2012-VoI-I_II ,
dated 02.07.2015. | |

A\

Assistant to Commissioner, | Deputy Commissioner
Peshawar Division, Peshawar. Charsadda
-(Respondent No. 2) (Respondent No. 3)
Commissioner

Peshawar Division Peshawar
(Respondent No. 1)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

In the matter of

Service Appeal Nd. 1317/2015

Sher Mohammiad, Senior Clerk
.Depu)ty Commissioner, Office Charsadda. e .,.Appeliant
~ VERSUS

1. The Commissioner Peshawar Division Peshawar
72 The Assistant to Commissioner, . Peshawar Division
Peshawar.

3. The Deputy Commissioner, Charsadda

e Respondents

REJOINDER ON BEHALF OF APPELLANT

RESPECTFULLY SHEWETH,

PRELIMINARY OBJECTIONS:-

~ 1. That the appellant has a good cause of action.

2. That the instant appeal is filed within time. |



3. That the appellaﬁt came to 'matfibunal with ‘clean

" hands.

4. That this Honourable Tribunal got ample jurisdictibn

- to entertain the instant appeal. -

ON FACTS:-

1. Para No. 1 of the appeal is correct.
2. Para No. 2 of the appeal is correct.

/3. Para No. 3 of the appeal is correct, according to

record.
4. Para No. 4 Qf the appeal is éor_rect_.
5. Para No‘. 5 of the ‘:_appeal 1S cor;ect.
6. A's. admivtted as cbrregt, hence no reply.»

7. Since admitted. as correct, hoWever, to the extent of
that the official was acquitted by Session Court order
announced on 20/04/2015 and reinstafed into
seriously misoffice on 17/08/2015 in the light of law |
departmental letter No. SO (OP-1)LD/5-1/2012-Vol-
T dated 02/07/2015 but without back -beneﬁts' of
service the appellant being aggrieved frorﬁ such
order submitted departmeﬁtal appéal vide dated

18/09/2015 to the extent of leave without pay and.




~back benefits. The alleged period of absence from
duty i.e. 30/06/2009 to 17/08/2015 has been treated
as leave without pay thus denied the back benefits.

8. Incorrect, the appellant has a good cause of action.

GROUNDS:-

 A.Denied. The kappellantbhas not been treated in
accordance with law, hence, his rights secured and

guaranteed under the law are badly V_iolated.‘

B. Correct to the extent of his retirement vide order
dated 17/08/2015 and  acquitted order of the
Session court announced on 20/04/2015 but

 denied the rest of the para as the case of the
-appellant covered under FR-54 which is provided
in Para B of the appeal.

C. Denied. Para C of the appéal is correct.

" D. As admitted as correct, no comments.

E. Denied, Para E of the appeal is correct.

F. Denied. Para F of the appeal is éorreét.

-~ G.Para G of main appeal is correct.




H.That the appeal has the right of raise any

additional grounds at the time of afguménts.

It is therefore, humbly préyed that on acceptance

of this rejoinder, the comments of the reSpondents may

Akihdly not be taken into consideration and the writ

petition of the petitioner may kindly be accepted /

allowed against the respondents as pra ed for.

, Through

artaj Anwar

- Advocate, Peshawar.

A .
Saleem Abdullah
Advocate, Peshawar.

"AFFIDAVIT

I do hereby solemnly affirm and declare on oath that all the

contents of instant rejoinder are true and correct to the best of my

- knowledge and belief and nothing has been concealed or misStated_ |

from this Honourable Court.




