25™ April, 2022 1. Learried counsel for theAappeIIa'nt présent. Mr. Muhammad

. Riaz Khan Paindakheil, Assistant*Advocate General -for the

respondents present.

2. Learned counsel for the appellant stated at the bar that
the appellant has retired from service, therefore, this appeal has

rendered fruitless. Disposed of accordingly. Consign.

3. Pronounced in open Court at Peshawar and given
under our hands and seal of the Tribunal on this 25" day of

April, 2022.

(Kalim Arshad Khan)
Chairman

(Fareeha Paul)
- Member (E)




12.01.2022 - ~ Learned counsel! for het appellant present. Mr. Javed Ullah,
- Assistant Advocate General for the respondents present.

" Learned counsel for the appellant requested for adjournment.
Adjourned. To come up for arguments before the D.B on 25.01.2022. |

N \()JQ-W cché%rw -

Member(E)

25401:2022 . Clerk of the learned counsel for the appellant present
Mr. Kabir Ullah Khattak Additional Advocate General for\

- .respondents present.

‘Clerk of the learned counsel for appellant stated 'thati. ,
learned counsel for appellant is unable to attend the Tribunal
‘ today due to strike of lawyers. Adjourned. To come ‘up-for
arguments before the D.B on 10.02.2022. |

(Rozina Rehman) (Salah-Ud-Din)
© Member (J) : . Member {J)

D-2- 'Lo*)_*l

| _Due to ~ekivement of the
Hovw\oh CL\Q\\VMam the Cale 1S &%wmu
Lo Cbme up on %u/ Lam¢ 45 Ofﬁgya |




02032021 * Junior to coumel for the dppellam‘{ and Addl AG for the B F o
‘ respondems present.
Due to general strike on the call of Khyber Pakhﬁmkhwa

Bar Counc11 the matter- is adjourned to 9. 04.2021 for heanng

before the D.B. ‘ - ' o L
WT&M . Ch\ai man
Member(E) '
34,2, gur % LAVED /] T b
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17.06.2021 : None for the appellant present.

Mr. = Adeel Butt, learned Additional ;‘A'd_\_focata o
General alongwith Mr. Hassan - Shah, Assiétaht for. ‘

respondents present.

Due to general strike of the Bar, case is adjourned to

03.09.2021 for arguments before the D.B.

(Rozina Rehman) / - Chairman .
Member(J) : '
03.09.2021 ' Due to summer vacations, the case. is adjourned to :

12.01.2022 for the same as before.

&

READER




- 04.02.2021
' ~ Attorney alongwith Naseer-Ud-Din Assistant for the respohdent’s present.

14.01.2021 | Junior to counsel for the appellant presént..Addlz AG

. of hearing.

W .

alongwith. Mr. Muhammad. Saleem, SO for 'respbndénts
present. ' | A

Arguments could not be heard due to learned
Member(Judicial) is on leave. '

Adjourned to 4.02.2021 for arguments before DB.

(Mian Muham
- Member(E)

Counsel for the appellant and Muhammad Rasheed Deputy District

Learned counsel invited attention of the bench to the fact that
respondents have not submitted their respective reply till tdday. The
perusal 6f record confirmed as per search in this regard respondents are
going to submit reply today. The reply be submitted positively, ‘howeVer,

they are warned to be careful in future.

Adjourned to 02.03.2021 before D.B and in the meanwhile the
restraint order dated 11.11.2019 shall remain operative till the next date

(ATIQ-UR-REHMAN WAZIR) (MUHAMMAD J
MEMBER (E) MEMBER (J)




16.12.2020  Junior counsel for appellanfpir_esient.

23.12.2020

Riaz Khan Paindakheil learned - Assistant Advocate
General ‘alongwith Rehman Ullah Assistant for respondents

' present.

Today, relevant documents were produced but senior
counsel was stated to be busy in High Court. Last chance is

given. To come up for arguments on 23.12.2020 before D.B.

MUW (RozinaRehman)

Member (E) Member (3)

~ Mr. Khush Dil Khan, Advocate, for appellant is present. Mr.

Riaz Ahmad Paindakheil, Assistant Advocate General and Mr.

present .
Some record was produced on the prewous date of

hearing sans the summary and today Fazal Wadood

Section Officer, of the office concerned while appearing on

Fazle. Wadood, Section Officer, for the responvderi'ts are also .-

A

behalf of respondents submitted that efforts were made for: "~

retrieval of summary but the same did not materialize as no

- record pertaining to summary is available. File to come up

for arguments on 14.01.2021 before D.B and in the
meanwhile the restraint order dated 11.11.2019 shall

remain operative till the next date of hearing. -~ |

! R-REHMAN WAZIR) (MUHAMMAD N)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)

t .
{



13.11.2020 Junior Eo_counsel for appellant present.

Zara Tajwar Iearned Deputy District Attorney ~for

respondents present.

Lawyers are on general "strike, therefore, case is

adjourned 6 12.2020 for arguments, befdre D.B.

(Mian Muhamrf (Rozina Rehman)
Member (E) - Member (J)

04.12.2020 Junior to counsel for the appellant present.

Riaz Khan Paindakheil le_arned Assistant Advocate General

for respondents present.

Senior counsel (Rizwanullah Advocate) was stated to be
indisposed. Last chance is given. In the .meanwhile,
representative of respondents is strictly directed to p_r'oduce

_copy of summary as per order sheet dated 07.10.2020.

Adjourned to 16.12.2020 for arguments, before D.B.

e 2

(Atiq ur Rehman Wazir) (Rozina Rehman)
Member (E) Member (1)




07.10.2020 Appellant alongwith counsel present.

Zara Tajwar, learned - Deputy District
Attorney for respondents present. '

&

Learned counsel for appellant invited the attention to the
order dated 03.03.2020 vide which the respondents have been

~ T o directed to produce copy of summary on the basis of which the

.impugned order was passed but'_ till today that summary was
not produced before the court. ‘Today respondents are‘fi’ane
again directed to p\rfj‘dL\lce‘ copy of summary. on or before
27.10.2020 before D.B.

e &4
(Atig ur Rehman Wazir) - (Rozina Rehman)
Member (E) Member (J)

27.10.2020 | -Proper D.B is on Tour, therefore, the case is

adjourned for the same on 13.11.2020 before D.B.

Ref%[
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01.09.2020 Learned cbunse! for the appellant Ié present. Mr.
Muhammad Jan, Deputy District Attorney for the

respondents is -also present. Learned counsel for the - -

appellant is seéking adjournment because of having some
- other engagements. The appeal is accordingly adjourned to

16.09.2020. In the meanwhile the restraint order dated

11.11.2019 shall remain operative till the date fixed. (™ -

>

S * (Mian Muhammad) - (Muhammad Jamal Khan)
‘ Member (Executive) . - Member (Judicial) -

16.09.2020 - Mr. Khushdil Khan, Advocate present on ‘behalf of
: appellant. ‘ :
Mr. Muhammad Jan 1§arhed Deputy District Attorn_ey

for respondents present.

Former requesté for adjournment as learned senior
. ; . counsel for appellant is ijndis’posed; adjourned. To come
| | - up for argumenté on ‘07.1”0.202’0 before D.B. T'I-ie"restrz;int
' - o order dated 11.11.2019 éhall femain. Opefative il the

date fixed.

e Q)

. L | (Atiq ur Rehman Wazir) (R:ozinai ﬁeh&ﬁan)
' Do : Member (E) - : : Member (J) -
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02.07.2020 . Due to Covid-19, the case is adj_dufﬁéd. To. come ﬁp for the
same on 17.07.2020 before D.B. . ;

-17.07.2020 . Counsel. for the appellant and  Asstt. AG for the

respondents present.

It appears that the record required through order dated
03.03.2020 has not yet been produced by the réspondents. The
same may be positively made available on the next date of

hearing.

To come up for arguments on 29.07.2020 befo:-fe,the D.B.

The restraint order dated 11.11.2019 shall remain operative till
T : L.

next date of hearing.

(Muhammad-Jamal_Khan)

I

Chairman

_ “Member
o 29.07.2020 Mr. Khushdil Khan AdVocate on behalf of learned counsel

for the appeilant‘ and Mr. Ziaullah' DDA 'for. the respondenfs

present.

Learned senior coun’séi. for the appellant is indisposed,
‘therefore, a request for adjournment is made at the bar.
‘Adjourned to 01.09.2020. The restraint order dated 11.11.2019
shall remain operatiye-ti

Member .-




3.03.2020 ~ Counsel for the éppeila‘nt ‘present. Mr'

- -01.04.2020

09.06.2020

Muhammad Jan, DDA for respondents - present.
Respondenfs are directed to broduce: copyfdf :‘s'umni‘é.llry

on the-basis of which the impugned order-was passed.
'Adjourned. To come up for such record and arguments
on 30.03.2020 before D.B. The restraint order shall |

Memb Member

- remain opera | next date.

Due to public holiday on account of 'COVID-19,- the case is
adjourned to 09.06.2020 for same as before.

Mr. Rizwanullah, Advocate on behalf of learned counsel -
for the éppel}ant Mr. Khushdil Khan, Advocate appearedvand
seeks adjournment on the ground that learned counsél- for
the appellant is ill and cannot attend the Tribunal today.er._

Riaz Ahmad Paindakheil, Assistant AG -for the re'sbdndents

present. To come up for record as mentioned in order.sheet” .~ -
dated 03.03.2020 and arguments on 02.07.2020 before D.B. =~ '

The restraint order shall remain operative till next date. . -~

pef

(Mian Muhammad) (M. Amin Khan Kundi)”
Member Member .




04.02.2020

14.02.2020

21.01.2020 Junior to counsel for the appellant and Addl. AG  for

the respondents present.

The respondents have not furnished the requisite
reply/comments despite last opportunity. The matter is,
therefore, posted to D.B for arguments on 04.02.2020. The

restraint order shall remain operative till next date.

+

Chairman

Clerk to counsel for the appellant and Mr. Ziaullah, Deputy

District Attorney for the respondents present Clerk to counsel

for the appellant requested for ad]ournment on the ground that

7

learned counsel for the appellant is not avallable today due to
general strike of Khyber Pakhtunkhwa Bar Councul Adjourned to
14.02.2020 for arguments before D B. The restralnt order shall

remain operative t|II next date. .

- uTa

(Ahmad Hassan) (M. Amin Khan Kundi)
Member Member

Counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG for the respondents present. Learned counsel for the
appellant requested for adjournment. Adjourned to 03.03.2020 for

arguments before D.B. The restraint order shall remain operative till

next dalekﬁ\
(HusSkin Shah) (M. Am% Kundi)

Member Member
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26.11.2019" Counse! for the appellant and Mr. Usman Ghani,
District Attorney alongwith Mr. Fazal Subhan, SO for
respondents present.

Written reply/comments on behalf of the
respondents not submitted. Learned District Attorney seeks
time to submit the same.

\P Adjourned to 23Jn/>ag " before S.B. In the

” meanwhile, the impugned notification shall remain
suspended, if not already complied with.

Chairman

23.12.2019 Counsel for the appellant present. Addi: AG for

' respondents present. Written reply not submitted.

Requested for further time. Adjourned. To come up for

written reply/comments on 06.01.2020 before S.B. In

the meanwhile, the impugned notification shall remain
suspended, if not already complied with.
Member
06.01.2020 Counsel for the appellant present. Nemo for the

respondents.

Fresh notices be issued to the respondents for
submission of written reply/comments on 21.01.2020 by
way of last chance. The restraint order passed on

11.11.2019 shall remain operative till next date.

Chairmak
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4‘11.11.2019 Counsel for thé appellant present.

Contends that the impugned order dated 10.07.2019, whereby
service of appellant was placed at the disposal of Directorate of Elementary
& Secondary Education, was issued out of malafide on the part of the

reépondents. It was never made in the exigency of service nor in the public

interest. Despite the impugned order, the appellant was issued a No
Objection Certificate for proceeding to Saudi Arabia for performance of Hajj
‘on 11'.07.2019 which indicated that she was still performing duty as
Principal, GGCHSS Peshawar. The two orders are contradictory to each -
othér and reflect extraneous consideration on the part of the respondents.
Referring to the record, it was contended that a Writ Petition was pr-eferred
by the husband of appeila;it-against some appointments including that of
the Advisor to the Chief Minister Khyber Pakhtunkhwa, E&SE. The
]mpﬁgned transfer order was thus motivated by political consideration-and
_waé counterblast to the Writ Petition No.'4784—P/2019. Learned counsel

+
1

relied on PLD 2013-Supreme Court-195 to substantiate his arguments.

In view of the available record and arguments of Iea»rnéd counsel,
instant-.appeal -is admitted to regular hearing subject to all just
exceptions. The appellant is directed to deposit security and process fee
within 10 days. Théreafter, notices be issued to the respond'ents_.for .

submission of written reply/comments on 26.11.2019 before-the S.B. -

—

An application for suspension of operation of impugned
order/notification dated 10.07.2019 has also been submitted alongwith the
instant appeal. Notice of the application be given to the reSpbndents for

the date fixed. In the meanwhile, the impugned notification shall remain

- suspend‘ed, if not already complied with.

Chairman




Form A

FORM OF ORDER SHEET

‘Court of
Case No.- ' _ 1505/2019
S.No. | Date of order Order or other proceedings with signature of judge

proceedings

1 2 - 3

1 : 08/11/2019 The appeal of Mst. Tasleem Begum presented. today by Mr.
| ' 1- .

Khushdil Khan Advocate may be entered in the Institution Register and put

PR B

. _ up to the Worthy Chairman for proper order Iease

rReGioTrar. 2\M 1§

’ " o ‘ _ ' This case is entrusted to S. Bench for prellmmary hearing to be

putupthereon //~ //" 20 /7

CHAIRMAN

4

J
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N B®FORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. |SOS /2019

Mst. Taslim Begum,
Principal (BS-20),
Govt. Girls Comprehensive

Higher Sccondary School Peshawar,................ Appellant.

Versus

The Chicf Minister,
Province of Khyber Pakhtunkhwa,
Chicf Minister’s Scecretariat,

Peshawar and others....... reeetrresennsrttrnennas Respondents

INDEX

SN | Description of Documents » Date. || Annexure | Pages

1. Memo of Service Appeal. 1-6

Misc. Application for suspending the
impugned transfer orders of appellant
/applicant vide dated 11-07-2019 and
08-08-2019.

Copies of the Ictters thereby Ex-Pakistan
3. Leave was granted to appellant with No 11-07-2019 A 9-10
Objection Certificate.

Copy of the impugned Notification
thereby the services of appellant was
placed at the disposal of respondent No.5
with immediate effect till further order.

7-8

10-07-2019 B 0-11

Copy of Departmental Appeal to
respondent No.1 and its copies also sent to
other respondents through registry post
vide registry receipts dated 28-07-2019.
Copy of the letter of the respondent No.5
to respondent No.4 therein proposed the
adjustment of appellant at GGHSS No.1
Mardan.

27-07-2019
& C 12-16
28-07-2019

08-08-2019 D 0-17




. i 'S.N 1275 ¢ Description 6f -ﬁogumﬁt‘é}%ﬁﬁ?g} L[ PEDate 3% "‘",'An_in_?_x_‘_l_i’fq';_'f » iPages’”

Copy of the Writ Petition vide No. 4784-

7. P/2019 against the impugned orders dated E 18-27
10-07-2019. '

8. Copy of Ordt':r Sheet thereby Status Quo 03-09-2019 F 28.29
was granted in favour of appellant.

— : 1
9. Copy of application for withdrawal the 05-11-2019 G 30-31

Writ Petition No. 4784-P/2019

Copy of the Order of the Hon'ble High
10. | Court Peshawar thercby withdrawal of 06-11-2019 H 0-32
writ petition was allowed.

11. | Copy of Writ Petition No. 3046-P/2019. 1 33-51

Copy of the Order of the Hon'ble High
Court Peshawar thereby Appointment

12 13-06-201 52
: Orders of Advisors and Special Assistants 3-06-2019 J 0-5

' were suspended.
13. Copy of the Judgment in the Writ Petition 26.06.2019 , e

No. 3046-P/2019.

Copy of Notification thereby the Order of
14. | Transfer of appellant was stayed by the L 0-64
respondent No.4.

15. | Wakalat Nama

ppeHant
Through \r/

Khush Dil Khan

Advocate, .
Supreme Court of Pakistan
9-B, Haroon Mansion,
Khyber Bazar, Peshawar.
Cell #091-2213445

Ashraf Ali Khattak
Advocate,
High Court, Peshawar

Dated: 07 /41 12019

er

»
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. QSQS /2019

By Palintuthiwe
Ses L Cuitgravased

Mst. TaSlim Begum, o D - ”—Q(:*'Lz_—
Principal (BS-20), : /

 Principal ( ) MQQSZ/IZ&?‘?
Govt. Girls Comprehensive

Higher Secondary School Peshawar,............ Appellant.
" Versus

1. The Chief Minister,
Province of Khyber Pakhtunkhwa,

Chief Minister’s Secretariat, Peshawar.

2. The Chief Secretary, ,
Govt. of Khyber Pakhtunkhwa,

Civil Secretariat, Peshawar.

3. The Advisor to Chief Minister,
Govt. of Khyber Pakhtunkhwa,
Fﬁae Ato-day Elementary & Secondary Education Department,

2. - Peshawar.
Registrar f

e 4. The Secretary,
Govt. of Khyber Pakhtunkhwa,
Elementary & Secondary Education Department, | ;

Civil Secretariat, Peshawar.

5. The Director,
. Elementary & Secondary Education Department,

Khyber Pakhtunkhwa, Peshawar................ Respondents.-




SERVICE APPEAL UNDER SECTION 4 OF THE
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
ACT, 1974 AGAINST THE IMPUGNED ORDER DATED
10-07-2019 THEREBY THE SERVICES OF APPELLANT
WAS PLACED HER SERVICE AT THE DISPOSAL OF
DIRECTORATE (RESPONDENT NO.5) FOR FURTHER
'ORDERS  AGAINST WHICH SHE  FILED
DEPARTMENTAL APPEAL ON 28-07-2019 UNDER
THE REGISTER POST FROM THE COUNTRY OF
SAUDI ARABIA AS DURING THAT PERIOD SHE WAS
IN HAJJ PERFORMANCE BEFORE THE
RESPONDENT NO.1 WHICH WAS NOT RESPONDED
WITHIN THE STATUTORY PERIOD OF 90 DAYS.

Respectfully Sheweth,

j Facts giving rise to the present Service Appeal are as under: 4

1. That appellant is the most Senior Officer (Female) of
Teaching Cadre (BS-20) of the E&SE department, at the
passing of impugned order dated 10-07-2019, she holding
the post of Principal (BS-20) Govt. Girls Comprehensive
Higher Secondary School Peshawar.

2. That appellant had applied for Hajj Programme, 2019
alongwith her spouse and daughter throughl Government
Scheme vide applications No. 1371493 + 3 and 1371492 +
4 which were accepted through ballot and then she applied
for Ex-Pakistan Leave which was duly sanctioned after due

process w.e.f 15-07-2019 to 26-08-2019, vide letter No.

e—

2693 / A-12 / Leave Vol.65, c}ated 11-07-2019 and
likewise No Objection Certificate (NOC) was also issued
to her vide Endst. No. 2694 — 96 /A -12 / Leave Vol 63,
dated 11-07-2019 by the respondent No.5. Copies of the
letters dated 11-07-2019 are attached as Annexure-A.




That on 10-07- 2019 the respondent No.4 (Secretary)

1ssued the 1mpugned Notification thereby the services of
appellant was placed at the disposal of respondent No.5
which was passed during the ban period. Furthermore the
impugned Notification was. passed at the back date about
which appellant was kept unaware but later on she was
informed by private source when she was busy in the
performance of Hajj in Saudi Arabia from where she has
sent departmental appeal under registry post on
28-07-2019 to respondent No.1 and its copies were also
sent to respondents No.2, 4 & 5 under the registry post on
same date. The copies of impugned  Notification as
Annexed-B and Departmental Appeal with rcglstry

receipts as Annexed-C.

That meanwhile respondent No.5 has proposed the
adjustment of appellant at GGHSS No.l Mardan vide
letter dated 08-08-2019 (Annexure-D) addressed to
respondent No.4 which was not materialized. Since both
the impugned orders were tainted with malafide intention,
based on politic‘al victimization and at the moment, no
adequate and efficacious remedy was available to appellant
therefore she was constrained to challenge the impugned
orders in the Hon'ble High Court, Peshawar through Writ
Petition No. 4784-P/2019 which was preliminary heard
on 03-09-201 9, resultantly notice was issued to the Worthy
Advocate General for 19-09-2019 and meanwhile Status
Quo was maintained. Copies of Writ Petition No.
4784-P/2019 attached as Annexure-E and Order Sheet
dated 03-09-2019 as Annexure-F.




4

That on expiry ‘of 90 days from e date of appellant’s
Departmental Appeal then she submitted an application in
the Hon'ble High Court Peshawar for withdrawal the above
mentioned writ petition in order to file Service Appeal in
this Hon'ble Tribunal which was allowed accordingly vide
order dated 06-11-2019. Copies of application for
withdrawal attached as .Annexure-G and the Order Sheet
dated 06-11-2019 as Annexure-H.

Hence this Service Appeal is submitted on following amongst

other grounds;

That impugned Notification dated 11-07-2019 was.without
lawful authority being prompted by political interference
issued after thought with malafide intention in the back
date after her departure to Saudi Arabia on 15-07-2019
while till 14-07-2019 she was on duty and this fact is
further supported that Annexure-A regarding her

“Ex-Pakistan Leave and NOC issued on 11-07-2019 which
was delivered to her on 12-07-2019 and during this period

the impugned order was not in field.

That the impugned Notification dated 11-07-2019 was

" passed during the ban period and in this particular case, the
~ ban was relaxed without cogent reasons and cause which

shows the malafide of the respondents, purposely done it

just to give mental torture when she was away in
connection of her performance of Hajj. Thus the impugned
order is unfair, unjust, without lawful authority, malafide,

violative of the policy on subject and liable to be set aside.

That the impugned order was prompted by the political

interference and passed at the instance of respondent No.3




in revengeful manner because he was annoyed on
challenging and suspensmn of hlS appomtment as Advisor
to Chief Minister for Elementary & Secondary Education
Department and others by the spouse of appellant who is
sitting  Member of provincial Assembly Khyber
Pakhtunkhwa through Writ Petition No. 3046-P/ 2019
in the Hon'ble Peshawar High Court which was later
on dismissed on 26-06-2019 against which he filed
' CPLA No. 2807/2019 in the Hon'ble Supreme Court of
, Pakistan which is still pending for hearing. Thus the
impugned orders are unjuétiﬁed and based on political
victimization liable to be set aside. Copies of Writ Petition
No0.3046-P/2019 as Annexure-I, Interim Order as

Annexure-J and Judgment as Annexure-K.

D.  That the impugned order neither passed in exigency of |
service nor in the public interest or on any complaint from
any quarter otherwise she having very clean and excellent
service record spreading over more than 29 years at her

credit and now she is at the verge of retirement.

E.  That the impugned order passed during the ban period and
in this particular case the same was allegedly relaxed
without cogent reasons and cause which shbws~ the
malafide of the respondent authorities having ulterior

motives.

F. That appellant is still holding the same post on the
strength of the order of Hon'ble High Court Peshawar and
performing her duties in the same School regularly.

!

It is, therefore, humbly prayed that on acceptance of

this service appeal, the impugned orders dated 10-07-2019 ‘




and 08-08-2019 may graciously be declared unfair, unjust,

void, illegal, without lawful authority, mala fide, political
victimization and violative of the policy on subject and be

set aside.

It is further prayed that appellant may kindly be
retained at her original place of work ie Principal
GGCHSS, Peshawar without any further disturbance on

political ground.
Any other relief as deemed appropriate in the

circumstances of case not specifically asked for, may also

be granted to appellant.

Through

Advocate,

Supreme Court of Pakistan
' A

AsYraf Ali Khattak,
Advocate,

High Court, Peshawar

Dated: 077 / 4/ /2019




THE KHYBER PAKHTUNKHWA S@BVICE TRIBUNAL PESHAWAR

BEFORE

Misc. Application No. /2019
IN
Service Appeal No. /2019

Mst. Taslim Begum,

Principal (BS-20),

Govt. Girls Comprehensive,

Higher Secondary School Peshawar,........................... Appellant.

Versus

The Chief Minister, |
Province of Khyber Pakhtunkhwa,
Chief Minister’s Secretariat, |
- Peshawar and others...................cooiiiiiii i, Respondents

APPLICATION | FOR SUSPENDING THE OPERATION OF
IMPUGNED ORDERS DATED 10-07-2019 AND 08-08-2019 TILL
THE FINAL DECISION OF THE INSTANT APPEAL.

Respectfully Sheweth,

1.

That the above titled service appeal is being filed today which is yet
to be fixed for hearing. |

That the facts alleged and grounds taken in the body of main appeal
may kindly be taken as an integral part of this application, which
make out an excellent prima facie case in favour of

appellant/applicant.

That all the ingredients as necessary for temporary injunction under

the law and rules lie in favour of appellant.

That the impugned orders pertaining to transfer and proposed

adjustment of appellant are prompted by the political interference

with the malafide intention and ulterior motives. Neither the same

A

i
8
53
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have been passed in the exigency of service nor in the public interest

rather the same was passed during the ban period in violation of
posting and transfer policy on subject. Since at the moment, an
adequate and efficacious remedy was not available therefore she
challenged the impugned order of her transfer in the Hon'ble High
Court Peshawar through Writ Petition No. 4784-P/2019 in which
interim relief was granted which was acted upon by the respondent
department»and appellant is still working as Principal GGCHSS
Peshawar continuously as evident from the Notification issued oﬁ

25-10-2019 (Annexure-L) by the respondent No.4 (Secretary).

It 1s, therefore, humbly prayed that on acceptance of this
application, the operation of the impugned orders dated 10-07-2019
and 08-08-2019 may graciously be suspended in the continuity of

the order of the Hon'ble High Court Peshgwar till the final decision

of the attached service appeal.

Through

&

Aﬁ-:af Ali Khattak,
Advocate,
High Court, Peshawar

Dated: OZ / 11/ 2019

AFFIDAVIT

I, Mst. Taslim Begum, Principal (BS-20), Govt. 'Girls Comprehensive,
Higher Secondary School Peshawar, do hereby solemnly affirm and

declare on oath that the contents of this application are true and

correct to the best of my knowledge and nothing has been concealed
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| - DIRECTORATE OF ELEMENTARY &
SECONDARY EDUCATION KHYBER
PAKHTUNKHWA PESHAWAR

NO.2693 /A — 12/ LEAVE VOL.63
-DATED PESHAWAR THE: 11/7 /2019

&

To

The Section Officer Audit
Elementary & Secondary Education Department

Subject:- Grant of Ex-Pakistan Leave

'Dear Sir,

[ am directed to refer to the subject cited above and to enclose herewith an
application in original alongwith leave admissibility report and other documents in respect of
Mst. Taslim Begum Principal BS-20 GGCHSS Dabgari Peshawar received from DEO (F)
Peshawar vide No. 2982 dated 10/07/2019 for grant of Ex-Pakistan e.e.f 15/07/2019 to
26/08/2019 (43 days) on full pay for further necessary action please.

S.No. | Details
1 Name:- Taslim Begum CNIC No. 17301-1241387-2
ii. ‘Substantive Basic Scale’ BPS-20
i, Leave applied for (days) - 43 days
. Type of leave i.e. EOL Earned leave etc. etc Ex-Pakistan Leave
v. | "Will the applicant be in Pakistan or leaving for abroad | Abroad
vi. Exact date of availing : 15/07/2019
vil.. | Reason for leave Performance of Haj j
viil. Personal number ~ A 00022859
ix.. | Previous leave record 81 days 27/8/2018 to 18/11/2018
F X Length of Service . 34 years 04 months 10 days
Sd/-

Deputy Director (Female)
Elementary & Secondary Education
Khyber Pakhtunkhwa Peshawar

Endst: No.
Copy to the:- :

1. DEO (F) Peshawar w/r to her letter No. & date mted above

2. PA to Director E&SE Education Khyber Pakhtunkhwa Peshawar.
_ Sd/-

Deputy Director (Female)

Elementary*& Secondary Education
Khyber Pakhtunkhwa Peshawar
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| DIL\};CLORALL op  GLEMENTARY & f-09
SECONDARY CEPUCATION KHYBER L.
PAKHHNMl\"/\ PESHAWAR /Q
NO.& _/1\*12/Lea\'c Vol.63
DATED PESHAWAR THE: / /2019, { %’;ﬁ
o
The Section Officer Audit
Plomentary & Secondary zducation Departraent
D- Grant of Wy-Pakistan Les :
T am divected to refer to the subject cited above and to enclose herewith an
appiication original 2 longwith leave admissibility report and other documents in respect of ‘
Wist Tuslime Begum Principal 13S-20 GGCHSS Dabgari Peshawar received from DEO (")
Ptrs‘m\\u wr vide No.2962 dated 10/07/2019 for grant of Bx- Paliistan w.e.f 15/07/2019 10 26/08/2019
(13 days) on dull pay for further necessary dction please. ‘ A ,
* ——— _..__-______...-——-'F"-—‘__—a..___ e ey
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P A to Director B&SE Education Khyber Pakhtunkhwa Peshawear
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34 years 04 months 510 d ays ___’]
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ter No. & date ciied above,
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Elementary & Secondary Education
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- @ oFFICE OF THE DIRECTOR ELEMENTARY:K SECONDARY EDUCATION
KHYBER PAKHTUNKWA PESHAWAR N

.
i
No Objection Certificate

This Directorate has no objection in respect of Mst. Taslim Begmﬂc_iﬂz}l_/

BS-20 GGCHSS Peshawar on her proccedh{lgs to Saudi Arabia for performance of Hajj wef

\"-—
15/7/2019 to 26/8/2019.

——— e ——

DIRECTOR

ELEMENTARY & SECY; EDUCATION
. (» / ' KHYBER PAKHTUNKHWA
o GLi-C0 - 2
Endst: Nock'd — /A-12/ Leave Vol-63 : Dated _!! /__7_/2019

Copy of the above is to the:-

1. District Education Officer (F) Peshawar

2. Principal GGCHSS Peshawar

3. PA to Director (E&SE) Khyber Pakhtunkhwa, Peshawar.
4, M/File.

DEPUTY DIRECTOR (FEMALE)

ELEMENTARY & SECY; EDUCATION
KHYBER PAKHTUNKHWA

AFRESTED
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GOVERNMENT OF KHYBER PAKHTUNKHWA

ELEMENTARY AND SECONDARY EDUCATION DEPARTMENT
Block “A” Opposite MPA’s Hostel, Civil Secretariat Peshawar
Phone: 091-9210480. Fax # 091-9211419

Dated Peshawar the July 10", 2019
s ———

NOTIFICATION

No.SO(S/F)E&SED/4-16/2019/Mst. Tasleem Begum/Principal/Peshawar; Consequent upon the
approval and in relaxation of ban by the Competent Authority: the services of Mst. Tasleem Begum,
Principal (BS-20) GGCHSS Peshawar is hereby placed at the disposal of Directorate of E&SE in the

public interest with immediate effect till further orders. -———"“‘——_"
No TA/DA allowed.
Secretary
Elementary & Secondary Education
Department

Endst: of even No. & date:

Copy forwarded to the:

Accountant General Khyber Pakhtunkhwa, Peshawar.

Director E&SE Khyber Pakhtunkhwa, Peshawar.

District Education Officer (Female) Peshawar.

District accounts Officer Peshawar.

In charge EMIS, E&SE Department for uploading at official website.
PS to Secretary E&SE Department.

Principal concerned.

Office order file.

.00.\\1‘@\,»9.»93@.-*

Sd/-
(GUL RUKH)
SECTION OFFICER (SCHOOLS FEMALE)

M@gﬁ@
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GOVERNMENT OF KI'YBER PAKIFFUNKHWA &
MLEMENTARY AND HECONDARY BRUCATION DEFARTM I
Block-"A" Oppasite MPA's Hontal, Civi] Seerctarin Peshinwar
Phone: ogt-giaq48o, Fax # oyi-g211414

NOTHICATION Dited Pesihawin the July ot 2010

No. SOS/E XS ,
(SEIE RSV DA Lo/201 9/ ik, Vaslyen Bega/UpinglondDeshoppars  Consequent won

the approval . e - .
i Fand in relaxation of ban by the Competent Anthority; the services of Mab Tasteens
Begum, rincin: ) s o . A
gunL Proncipal (B8<20) GGCHISS Peshawar is hereby placed uf the disposal ol Dircctonte ol 15eSE
in the i ointerest swith . e
e public interest with inunediae effect Gl fuher onders,

No TA7 DA allowed,
SECRICTARY
< FLEMENTARY & SECONDARY EDUCATION
DEPARTMENT

Endst: of even No. & dute:

Copy forwarded to the:

Lo Accountant General Khyber Pakhtunkhwa, Peshawar,

20 Director E&SE Khyber Pakhtunkhwa, Peshawar,

3. District Education QTicer (Female) Peshawir.

4o Distiict Aceomnts Otlicer Peshawvar,

S0 In charge EMIS. EXSE Department for aplonding at official website.

o, PN o Secretary EESE Department
Prinvipat coneerned,

S, Oftivce onder file
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- The chie{_' Ministex , |
Pxovince 'o]f Khabex Pakhtunkbuwa,
Chie][ Ministex’s Secyetexiate ,

Peshana . |
Thsough Psoper channel

.Shb‘]eét: Depaxtmenfol appeoal aﬁaiﬂst the
~ impugned Nofij(icot:‘on‘o]c transfes
doted l0.07- 2019 | S

NN = C (D

Qespeé’[ed Six, | |
| 4 have the honous to Su_bmif this
depaxjrmenfal appea| on . the ]Eo\\owina ]C_acjfs and
. axounds '{'ox HOU;{‘ kiﬂd CoﬂSidexa+ﬁoh Qﬂd
r Oécessoxd action .

Ay That T, appellanjr , the most seniox o{(mcicezrx
of +eachinﬁ Cadse of E« SE Depﬁ; and
also at the Vezsﬁe o1£ zsehxemen)r. At the time
of passing e impugned Noftigication of my.
Teansfes , holding 1he PQS’L of Pxincipal BS.20
GGCHSS , Peshowas . .

(2 4 and md 'SpoLlSe. , Name{j khush Dit kKhan
applied fox Ha|) Pxoﬂxam 5, 2019 _Jrhxouah
Govesnment Scheme vide opplica’n‘on NO .

f‘;“‘g}“??“j‘*q-g’f?’ and 1371402 + 4 which have

™ been OCceered. .H'\zsouElh ballot and- then T

opplied fox Ex- Pakistan Leave which "was
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SRR Yol

Soctioned aftes due process vide leltes No.
2693 /A 2 /Leo\ve /\/ol-. 65 , ‘dated 11.07. 2019

on the bosis of which , No objecﬁon cazsh‘pca{’e_
was alse issued 4o me on my pxoceedina to |
Saudia Awocbia fos pggfoxman_ce. of Hajj wef
15.07. 2019 to 2&.08.2019 , vide Endst. No.
2604 -96 /A .12 /Leave vol 63 , dated 1i.07.20(9
'b\'j the Dizectos E+ SE , Khybex Fakhtunkhua .

3) on I5.07.2019 , I and My Spouse proceeded
fo Soudi Axabia os pes Haj] Schedule . Dusing
my SJrad n Soudi Azabia , T came to know
about the impugned Notigication of my tzonsfes.
Tﬁexeb& 3 have been 1Lzsonstezsvsed__ fsom GGCHSS,
" Peshawas as pwincipal and placed ot the disposal
of Disectoxate with immediate cﬁec’t fos fuxthes
posh‘ﬂﬂ of which T am oaaxieved and send_ina_
this Deptt; appeal fxom Saudia Axabia thzough
Fax / Regatamd pat e
A Thus the impuaﬁed NO’fi{?iCOJﬁOﬂ (S illeaol ,
unjusticied and finted with malafide infention
and based on political victimization and not tenable
liable is be set aside [ cancelled on the
,Collo'wiﬂa azsounds , '
(A)Y The impuaned NoJripcajrion IS unjf“qix',
“un just, aftex Hﬁouah’r and based on
o eygllafide as fhe same was issued in the
04 Ve " bock dofe aftes my deposiuge fo Saud
A=abio 15.07. 201 fos the season .
thal Hll 14.07. 2018 T wWas on dutlj and




e
no such oxdes was in field and communicated _‘
- @ {5 me '.o\’rhéuﬁh m:j ﬂsaﬂ'hﬂﬂEx . Pakistan Leave

and NoC wese Sancfioned on 1107 .2019 bub e
same Was delivexed to me on 12.07. 2019 .

(BY That fmpuaﬂed Noh{icajﬂoﬂ of my +xons1fez
is pxomp+ed with political victimization fox
e weason that my Spouse IS Q sitting
membes of Psovincial Assembl ‘oﬁ opposition
" Benches who had xecem‘fﬂ challenged the
appoimlmeﬂf of Advisozs including advisox¥ fo¥
E.SE and Special Assistants to yous honoux
( chieg Ministex) in the Peshauax High Couzf
Hhxough W.P. No 3046-P/ 2019 and theix
C}ppoiﬁ’rmeml No‘rigicojrions hove been suspended

vide Osdey dated 13. 0é - 2014 - but
latex on , the said pefition was dismissed on
26.06.2019 aqgainst which he filed cPLA
No. in the hon’ble Sypseme
Coust of Pakistan . The Pxovincial 8ovexnmerﬂ
was annoyed in aeneso\ while Advisox fo¥
E+SE wWos in paxticulas - So at his instance

- impugned  Nefification was passed which ::is
not wasxanted by law, sules and policy
havina no Leﬂal Sancti’r.d liable 1o be set

aside |

_ (C) That ciéf' ‘impuﬁned ozdex is unJ'ustiFied
) - and without ¥eason , beina a Sinale oxdew

QTTFQ{ an individuol and no ozdex of ancthex

o incumbent aaamer hex post has aejr been
made . 4+ shows that HWis'impuaned Osdes




e P~ @
is neithex passed in the public intexest nox
@ on  any “complaint x¥athex fhe Same is passed
fox ulexios mofives and - pwessuxrized
me foz the act of othexs .

(D) Trat e impugned oxdex has not passed bj
the competent ahesity and passed when

I was on HQJJ leave . " Thus the impugne d
Notification is incompetent and withont Lawful
oquhoz'HH Liable o be set aside . |

(E) That I have sesved the deptt fox moxe
than B%ngéa{s‘whﬂ’\ excellent Sexvice wecosd,
qood ¥eputation of in’reaxijnd ,hones’rd . efficiency
and puﬂc’rualijrtl. -

J  heseforse humbld P¥ay that on
acceptance of this depastmental appeal , the
impuaned no-l-i]CiCQJrl'OO of my tsansfes , dated
l0-07- 2019, may kmcllﬂ be cancelled and T may
axaciousla be xestoxed +o Ozsiainal ost of
Pxin@p’ql GGCHSS , Peshawox .

| Dated . 27.07. 2019 fixs Foifhgu”\ij )

Taslim Bequm
Principal GGCHSS ,

Peshamias undex transf
o office of Dizecfox.

EQ Mail Add=ess . 9.B Hasoon
| Mansion, khﬂbe_x, Bazax .
| | Peshawax city .
- copy tDDisector E, SE Depastment , khybex Pakhiunkhwa fox
 fusthes foswosding 1o oppellate qufhoxE& o

7
FTe.
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DIRECTORATE ~OF ELEMENTARY . &
SECONDARY  EDUCATION  KHYBER
PAKHTUNKHWA PESHAWAR..

o ‘
NO. 1 ALO0  JENo. Ac12/Transfer Vol A
DATED PESHAWAR THE: 5% /% / /2019,

To
The Secretary to Govt: of Khyber pal\htunl\hwa
. E&SE Department, Peshawar.
Subject:- Transfer Proposal
Memo:-

I am dnected to refer to Govt: of Khyber Pakhtunkhwa, E&SE Dcpmtment letter
No: SO(S/I JE&SED/4-16/2019 /Mst: Tasleem Begum /Principal/Peshawar dated 10/7/2019 on
the subject cited above & to state that one Mst: Tasleem Begum Principal BPS-20 GGCHSS
Peshawar place at the disposal of this Directorate vide your office Notification dated referred

above may please be adjust at GGHSS No: 1 Mardan against vacant post of Principal BPS-20;
please.

[
e
l)eputy Dircctor (Estab/F)
Elementary & Secondary Education

Khyber Pakhtunkhwa Peshawar
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IN THE PESHAWAR HIGH COURT PESHAWAR

WRIT PETITION No.¢7£9/2019

Mst. Taslim Begum,

Principal (BS-20),

Govt. Girls Comprchensive,

Higher Secondary School Peshawar,

Presently under transfer & Placed at the disposal of Dircctorate of Elcmentary
& Sccondary Education,

Peshawar......... Cirereservaesietrertrensnraacenns «veeees Petitioner,

The Chicl Minister,

Province of Khyber Pakhtunkhwa,

Chicf Minister’s Secretariat,

Peshawar and others.........cooooviveevnnnennnnn.., Respondents

INDEX

3S.No 3| SEPWRTW Description. of Documents ML ETATID ate MMATE T Anncxure X8| 26T Pages £

1. Writ Petition with Affidavit 1-6

2. Memo of Addresses of Partics 7-8
Copies of the letters thercby Ex-Pakistan

3. Leave was granted to petitioner with No 11-07-2019 A 9-10

Objection Certificate.

Copy of the impugnced Notification
thereby petitioner was transferred from 10-07-2019
the post of Principal and placed at the
dispusal of Directorate for further order.
Copy of Departmental Appeal with the
5. receipts of registry posts from Saudi 28-07-2019 C 12-16
Arabia,

Copy of the letter where petitioner’s
6. further transfer was proposed to district 08-08-2019 b 0-17
Mardan.

Copy of Writ Petition No. 3046-P/2019
7. tiled as Khush Dil Khan Advocate / MPA E 18-36
Vs The Governor of KPK and others.
Copy of Interim Order thereby the

8. appointments of respondents No.3 nnd 13-06-2019 F 0-37
others werc suspended.

Copy of judgment thereby the above

9. 26-06-2019 G 38-48
referred writ petition was dismissed.
10, Stamp Paer \ ’zf
11. | Wakalat Nama a8 27
7 N\

STED

>

Through
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IN THE PESHAWAR HIGH COURT PESHAWAR

¢*8Yy
WRIT PETITION No. #2019

Mst. Taslim Begum,

Principal (BS-20),

Govt. Girls Comprehensive,

Higher Secondary School, Peshawar,

Presently under transfer & Placed at the disposal of Directorate of
Elementary & Secondary Education,

PESHAWAT ...+ vevvoeeeeeeee e, Petitioner.

The Chief Minister,
Province of Khyber Pakhtunkhwa,
Chief Minister’s Secretariat, Peshawar.

The Chief Secretary, _
Govt. of Khyber Pakhtunkhwa,
Civil Secretariat, Peshawar.

The Advisor to Chief Minister,

Govt. of Khyber Pakhtunkhwa,

Elementary & Secondary Education Department,
Peshawar.

The Secretary,

Govt. of Khyber Pakhtunkhwa, .
Elementary & Scecondary Education Departinienit,
Civil Sccretariat, Peshawar. '

The Director, ‘
Elementary & Secondary Education Department,
Khyber Pakhtunkhwa, Peshawar...................Respondents.

) | _
WRIT PETITION UNDER ARTICLE 199 OF THE

CONSTITUTION OF THE ISLAMIC REPUBLIC OF
PAKISTAN, 1973.

R

[ o R N



Respectfully Sheweth,

The concise facts giving risc t0 the present writ petition are as

under:-

That petitioner is the most Senior Officer of Teaching Cadre (BS-
20) of the respondents department, at the passing of impugned
order dated 10-07-2019, she holding the post of Principal  (BS-
20) Govt. Girls Comprchensive Higher Secondary School

Peshawar. Morcover she 1 also at verge of retirement.

That petitioner had applied for Hajj Programme, 2019 alongwith
her spouse and daughter through Government Scheme vide
applications No. 1371493 + 3 and 1371492 + 4 which were
accepted through ballot and then she applied for Ex-Pakistan
Leave which was duly sanctioned after duc process w.e.f 15-07-
2019 to 26-08-2019, vide letter No. 2693 / A-12 / Leave Vol.65,
dated 11-07-2019 and likewise No Objection Certificate (NOC)
was also issued to her vide Endst. No 2694 — 96 /A -12 / Leave
Vol 63, dated 11-07-2019 by the respondent No.5. Copies of the
letters dated  11-07-2019 are attached as Annexure-A.

That on 10-07-2019, the respondent No.3 issued the impugned
Notification thereby petitioner was transferred and her services
was placed at the disposal of respondent No.5 which was passed

during the ban period. Further more the impugned Notification

was passed at the back date about which petitioner was kcpt
unawarc but later on she was informed by private source when she
was busy in the performance of Hajj in Saudi Arabia from where
she has sent departmental appeal under registry post on 28-07-
2019 to respondent No.l and its copies were also sent O

respondents No.2, 4 & 5 under the registry post on same date. The

-~ -

e trimm A Nabifantinn ac Annaved.R and Nenartmental

P-ro
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respondent No.5 has proposed her transfer and adjustment at

Govt. Girls Higher Secondary School No.1 Mardan vide letter No.
1260 / F.No. A-12/Transfer Vol-61 A dated 08-08-2019 as

Annexed-D.

That since the impugned order is tainted with malafide intention
and based on political victimization of which petitioner is
aggrieved and finding no adequate and efficacious remedy 1S

constrained to file this petition on the following amongst other

grounds:

That impugned Notification is without jawful authority being
prompted by political interference issued after thought with
malafide intention in the back date after her departure to Saudi
Arabia on 15-07-2019 while till 14-07-2019 she was on duty and
this fact is further supported that Annexure-A regarding her Ex-
pakistan Leave and NOC issued on 11-07-2019 which was
delivered to her on 12-07-2019 and during this period the

impugned order was not in field.

That the impugned Notification was ordered at the instance of
respondent No.3 during ban period and in this special case the ban
was relaxed without cogent reasons and cause which shows the
malafide of the respondents, purposely done it just to give mental

torture when she was away in connection of her performance of

Hajj. Thus the impugned order is unfair, unjust, without lawful

authority, violative of the policy on subject and liable to be set

vz:?gide.

That the impugned order was passed at the instance of respondent
No.3 in revengeful manner because he was annoyed on

challenging and suspension of his appointment as Advisor to

P-



Department and others by the spouse of petitioner through Writ
Petition No. 3046-P/ 2019 which was later on disniissed on 26-06-
2019 against which he filed CPLA No. 2807/2019 in the Hon'ble
Supreme Court of Pakistan which is. still pending for hearing.
Thus thc impugned order is the result of revenge from the
petitioner and the same i8 neither passed in gxigency of service
nor in the public interest or on any complaint from any quarter
otherwise she having very clean and excellent service record
spreading over morc than 29 years at-her credit. Copies of Writ
petition Anriexcd-E, Interim Order Annexed-F and Judgment

Annecxed-G.

D.  That neither petitioner has yet been relieved from the post of
Principal nor other incutnbent was transferred against that very
post and the proposal of further transfer to district Mardan is
unjustified, unrcasonab_le and not w‘ar-ranted; by law; rules and

policy.

It is thercfore, humbly prayed that on acceptance of this petition,

this Hon'ble Court may be pleased to:-

(i)  Declare the impugned Notification of transfer of petitioner dated
10-07-2019 and the subsequent proposal for further transfer of
petitioner 0 district Mardan vide letter dated 08-08-2019, as
illegal, without lawful authority, malafide, tainted with political
victimization and revenge, violative of the policy on subject and

__be.set aside.

e STED

(ii) Direct the respondents to treat the petitioner in accordance with
law, rules and policy on subject in fair manner and not to suffer

her for the act of other.

(iity Restrain the respondents from taking any adverse action against

e S

p-22



(iv) Any other relicf as deemed appropriate in the circumstances of

sase not specifically asked for may also be granted t0 petitioner.

Interim Reli€f

That the impugned Notification and the subsequent proposal for
further transfer of petitioner 10 district Mardan is illegal, without lawful
authority, prompted by political interference and reither petitioner has
been relieved from the post of Principal nor other female Principal has
yet been posted against ‘that very post thus ‘petitioner has good prima
ficie case so she requests for suspending the Q'p“Grz'ltion of impugned
Notification and subsequent etter of proposal of her further transfer to

o
P

district Mardan till the disposal of present petit—ien;‘;. v

s

Through

Advocate,
Supreme Court of Pakistan

Dated: Jo /o8& /2019
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CERTIFICATE

Certified on instruction that petitioner has not previously moved
this Hon’ble Court under Article 199 of the Constitution of the lslamic

Republic of Pakistan, 1973 regarding present matter.

Abdul Latif|Afridi
Advocate,’ '

List of Books

| The Constitution of the Islamic Republic of Pakistan,-1973.

2. Services Law.

NOTE

I.  Three spare copies of the Writ Petition-are enclos¢d in a separate:
file cover. '

2. Memo of addresses is also-attached:

Abdul latif Afridi
‘Advocate, Peshawar
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IN THE PESHAWAR HIGH COURT PESHAWAR

WRIT PETITION No. 12019

Mst. Taslim Begum,

Principal (BS-20),

Govt. Girls Comprehensive,

Higher Sccondary School Peshawar,

Presently undcr transfer & Placed at the disposal of Dircctorate of
Elementary & Secondary Education,

PESHAWRT. 11 vvveeeererserermmnnmmnssnasseesarssssn e Petitioner.

The Chicf Minister,

Province of Khyber Pakhtunkhwa,

Chief Minister’s Sccretariat,

Peshawar and OthErS.......oouarrurmmmernereseres Respondents

AFFIDAVIT

I, Mst. Taslim Begum, Principal (BS-20), Govt. Girls
Comprchensive, Higher Secondary School Peshawar, Presently
under transfer & Placed at the disposal. of Directorate of
Elementary & Secondary Education, Peshawar do hereby
solemnly affirm and declare on oath that the contents of this writ

petition are true and correct to the best of my knowledge, and

nothing has been concealed from this Hon’ble Court.
A

/;;égnént
ntified by @‘ B |
/ S EFFBTED 173011238172

Abdul Batif Afndi
Advocate, Peshawar
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IN THE PESHAWAR HIGH COURT PESHAWAR

WRIT PETITION No.____ /2019

Mst. Taslim Begum,

Principal (BS-20),

Govt. Girls Comprchensive,

Higher Secondary School Peshawar,

Presently under transfer & Placed at the disposal of Directorate of
Elementary & Secondary Education,
Peshawar......................el. e e Petitioner-

Versus

The Chief Minister,

Province of Khyber Pakhtunkhwa,

Chief Minister’s Secretariat,

Peshawar and others........... ;........,...;.\.;...:.,....Respondeﬁts

ADDRESSES OF PARTIES

Mst. Taslim Begum,

Principal (BS-20),

Govt. Girls Comprehensive,

Higher Secondary School Peshawar,

Presently under transfer & Placed at the disposal of Dzrectorate of
Elementary & Secondary Education,

Peshawar........................ e e e aben e i ..Petitioner.

‘Versus

The Chief Minister,
Province of Khyber Pakhtunkhwa, J—
Chief Minister’s Sccretariat, Peshawar é}”% H

The Chief Secretary,
Govt. of Khyber Pakhtunkhwa,
Civil Secretariat, Peshawar,

The Advisor to Chief Minister,
Govt. of Khyber Pakhtunkhwa

e no~ v— . -
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4. The Secretary,

Govt. of Khyber Pakhtunkhwa,
Elementary & Secondary Education Departmént,
Civil Secretariat, Peshawar.

5. The Director,
Elementary & Secondary Education Department,
Khyber 3Pa‘khtur_1'khWa-, Peshawar................ -...ReSpondents..

Through

\bdNNSatif Afridi
Advocate,

Supreme Court of Pakistan

Dated: 30 /2272019
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CIN THE PE ESHAWAR HIGH COURT PE ESHAWAR

WRIT PETITION No. i %4 12019

Lo Mst. Taslim Begum,
Principal (138-20), _
Govt. Girls Comprehensive,
' Higher Sccondary School, Peshawar, :
Presently under transfer & Placed at the disposal g
; Elementary & Sccondary Education,
| Peshawar

................................. Petitioner,

Versus

I The Chicf Minister,
Province of Khyber Pakhtunkhwa,
Chief Minister’s Sceretariat, Peshawar.

2. The Chicel Sceerctary,
Govt. of Khyber Pakhtunkhwa,
Civil Secretariat, Peshawar,
; 3. The Advisor to Chief Minister,
Govt. of Khyber Pakhtunkhwa,
) Flementary & Secondary Education Departiment,
Peshawar.
4. The Secreta ry,
Govt. of Khyber Pakhtunkhwa, . ;‘LT“P‘: SrED
Elementary & Secondary FdUC”tthH Department, A
, , o, Fill RN
Crvil Scerctariat, Peshawar. - ,,ﬁh;\{mivwﬁ“‘gl@h Cours.

‘ 5. The Director, _ o | ' . :;\)“
' Flementary & Secondary Education Department, "\
) Khyber Pakhwnkhwa, Peshawar., ... Respondents.

WRIT PETITION UNDER ARTICLE 199 OF THE
CONSTITUTION OF THE ISLAMIC RE PUBLIC Ol'
, ]’/\ KIST l\vl‘e“?a)?‘?? Mst Taslim Begum vs Chlef Minister KP full USB 53 PG




) PESHAWAR HIGH_ COURT, PESHAWAR,
- FORM ‘A’
FORM OF ORDER SHEET
Date of order. Order or other proceedings with the ordor of Jud ﬂ R
/ -
03.09.2019 WP NO.4784-P/2019 with Interim Rehef*ﬁ

Present:- Mr. Abdul Latif Afridi,
petitioner.

L2 22 23

Notice be issued to the worthy Advocate
General for 19.09.2019. Meanwhile, status quo to be
‘ maintained, " <
, A

<
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IN THE PESHAWAR HIGH:COURT PESHAWAR

Misc. Application No. /2019
IN '
WRIT PETITION No. 4784-P/2019

Mst. Taslim Bégum,

Principal (BS-20),

Govt. Girls Comprehensive,

Higher Secondary School Peshawar,

Presently under transfer & Placed at the disposal of Directorate of Elementary &
Sécondary Education,

Peshawar................ SUNTUO e Petitioner.

Versus

The Chief Minister,

Province of Khyber Pakhtunkhwa,

Chief Minister’s Secretariat,

Peshawar and others. ... ....ccoovveeeeenieiineeennn. Respondents

'APPLICATION FOR WITHDRAWAL THE CAPTIONED WRIT

PETITION IN ORDER TO FILE SERVICE APPEAL IN TﬁE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

Respectfully Sheweth,

That the above captioned Writ petition is pending in this Hon'ble
Court therein the applicant/petitioner' has challenged her impugned
transfer order dated 10-07-2019. Since the statutory period of 90 days
has been elapsed from the date of her Departmental Appeal and now
the alternate remedy became available therefore she requests to this

Hon'ble High Court for withdrawal the above titled petition enabling

her to file Service Appeal in the Khyber Pakhtunkhwa Service

Tribunal Peshawar.

It is humbly prayed that on acceptance of this applicatidn, this

Hon'ble High Court may kindly be issued order of withdrawal of the

petition.

’ Through

. . Advocate,
Dated: 25/ 71 /2019 ~ Supreme Court of Pakistan
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¢ IN THE PESHAWAR HIGH COURT PESHAWAR

Misc. Application No. /2019
IN ,
WRIT PETITION No. 4784-P/2019

Mst. Tashm Begum,

Principal (BS-20),

Govt. Girls Comprehensive,

Higher Secondary School Peshawar,

Presently under transfer & Placed at the dlsposal of Directorate of Elementa.ry &
Secondary Education,

PesShawar. . .....coviiteeeee i Petitioner.

Versus

The Chief Minister,

Province of Khyber Pakhtunkhwa,

Chief Minister’s Secretariat,

Peshawar and others...............ooiieiiins Respondents

AFFIDAVIT

I, Mst. Taslim Begum, Principal (BS-20), Govt. Girls Comprehensive
Higher Secondary School Peshawar, do hereby solemnly affirm and
declare. on oath that the contents of this writ petition are true and
correct to the best of my kno;zvledge, and nothing has been concealed

from this Hon’ble Court.
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PESHAWAR HIGH COURT, PESHAWAR.

N

- FORM“A” .
FORM OF ORDER SHEET.
Serial No of Date of Qrder | Order or other proceedings with Signature of ju
order or or Proceeding | of parties or counsel where necessary
proceeding N
1 2 3 -—

W.P.No.4784-P/2019.

Present:- Mr.Sajeed Khan Afrihdvuc

the petitioner.

106.11.2019.

LAL JAN KHATTAK, J:- States that under the

instructions of his client he would withdraw this
petition so that the petitioner could approach the
proper forum for the redressal of her grievance.

In view of the above, this petition is
dismissed leaving the petitioner at liberty to avail

the remedy avaifable to her under the law.

Sor———

No.._.... —— //xZéé}_

Date of Pre'sentation.%waﬂon“ o

Ne of Papes N B dicaios
Y4

Copying %zﬁy ...... R

Total ...

Date of Preparation o

Date of Delivery of copy

Received liy;_._._?‘__ /%4"%“.

ERREER ¥ s

(AKRHAR Cours Secratury) HON'BLE MR.JUSTICE LAL JAN KHATTAK &
HON'BLE MRIUSTICE AHMER ALL




e

W

IN THE PESHAWAR HIGH COYRT PESHAWAR o

WRIT PETITION No}b%lzolsg ~

p—

M. Khush Dil Khan Advocate,

Member of Provincial Assembly,

PK-70, Peshawar-V,

Provincial Assembly,

Khyber Pakhtunkhwa, PeShAWAr. . .oeevnvess .. ... DEtItIONET.

versus

}.  The Govemor of Khyber Pakhtunkhwa,
Through its Principal Secretary,
Governor Secretariat,

Governor House, Peshawar.

2. The Chief Minister,
Province of Khyber Pakhtunkhwa;
Through its Principal Secretary, . .
Chief Minister’s Secretariat, Peshawar. '

3.  The Chief Secretary,
Govt. of Khyber Pakhtunkhwa,

|
| h Civil Secretariat, Peshawar.
" 4.  The Secretary,
Administration Depattment,

Govt. of Khyber Pakhtunkhwa,.
Civ‘il Secretariat, Peshawar.

S. M¢. Zia Ullah Khan Bangash,
MPA / Adviser to Chief Minister,

Elementary and Secofidary Education Departtment,
Khyber Pakhtunkhwa.

6. Mr. Hamayatullah Khan,
\ Adbviser to Chief Minister,
Energy & Power Department,
Khyber Pakhtunkhwa. '




7.  Mr. Abdul Karim Khan,
MPA / Special Assistant to Chief Minister,
* Industries and Commerce Department,

Khyber Pakhtunkhwa.

8.  Mr. Kamran Bangash,
MPA / Special Assistant to Chief Minister, :
Science & Téchnology & Information Technology Department,
Khyber Pakhtunkhwa.

9. Mr. Ajmal Wazir,
Adviser to Chief Minister for Supervision & Coordmatnon
of Merged District Affair’s. /Spokesman
Khyber Pakhtunkhwa................... wiernnon..ae . RESpOndents..

WRIT PETITION UNDER.ARTICLE, 199-OF
THE CONSTITUTION OF THE ISLAMIC
REPUBLIC OF PAKISTAN, 1973.

Respectfully Sheweth,

The brief facts giving rise to the present petition are:as under:=

. That petitioner is a public representative, elected from his

respective provincial constituency PK-70 Peshawar-V in the

General Elections held on 25™ July, 2018 ori.the party ticket-

of Awami National Party of Pakistan who is on opposition

benches in the House.

2. That recently respondent No.3 (Chief Secretary) has issued
two different Notifications, the first Notification was issued on

13-09-2018 thereby;

2 =t

\!
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Respondents No.5 was appointed as Adviser to the Chief
Minister and was conferred with the portfolio 6f Elementary &
Secondary Education,

Respondent No. 6 was appointed as advisers to ‘Chief Minister
with the portfolio of Energy & Power,

Respondents No.7 appointed as Special Assistant: to Chief
Minister for Industries & Commerce, ’

Respondent No.8 was appoiiited as Special Assistant to Chief
Minister for Science & Technology and Information
Technology Khyber Pakhtunkhwa. The contents of the
Notification dated 13-09-2018 (Annéxure-A) is réproduced as

under;
GOVERNMENT OF
KHYBER PAKHTUNKHWA
ADMINISTRATION DEPARTMENT,
DATED PESHAWAR, THE 13™ SEPTEMBER, 2018
NOTIFICATION

NO.SOC(E&AD)4-1/2018. In exercise of the powers
conferred by Section 3(1) of the Khyber Pakhtunkhwa
Advisers and Special Assistants to the Chief Minister

(Appointment) Aect, 1989, the Goverhor Khyber
Pakhtunkhwa, on the advice of the Chief Minister
Khyber Pakhtunkhwa, is pleased to appoint the

following members of the Provincial Assembly and

Mr. Hamayatullah Khan, as Advisers and ‘Spec_j‘g;! ‘?’”“{w; "y

Assistants to the Chief Minister, Khyber

Pakhtunkhwa with immediate effect:

PERTIN

G g S P
¥ g O
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S.No

Name

Designation

‘Department

My Zia Uliah Khan

Adviser to CM.

Elementary & Secondary
Education.

Bangash, MPA

Mr. Hamayatullah

Khan

' Adviserto CM.

Energy & Power.

M. Abdul Karim
" Khan, MPA

Special Assistant
to CM.

industries & Commerce.

Mr. Kamran Khan
Bangash, MPA

Special Assistant
to CM.

Science & Technology
and Information
Technology.

ENDST. No. & DATE EVEN.

Copy forwarded to'the: -

1. Mr

Sd/- 'Q
Chief Secretary - :_.
Khyber Pakhtunkhwa : -

Zia Ullah Khan Bangash, Adviser to Chief

Minister, Khyber pakhtunkhwa.
5 Mr. Hamayatullah Khan, Adviser 0 chief Minister,

Khyber Pakhtunkhwa.
3 Mr. Abdul Karim Khan, Special Assistant to Chief
Minister, Khyber Pakhtunkhwa.
4 Mr. Kamran Khan Bangash, Special Assistant t0 Chief
Minister, Khyber Pakhtunkhwa.

Sd/-
(QASIM JAN)

SECTION OFFICER (CABINET)

That on the 22" January, 2019, similar Notification-was issued

by the respondent No.3 thereby resporident No.9 (Ajmal
Wazir) was appointed as Adviser to Chief Minister for

Supervision and Coordination of ‘Merged Districts Affair’s / |

Spokesman of Khyber Pakhwunkhwa.

The contents of the Notifi

(Annexure-B) is reproduced as under;

cation dated 22™  January, 2019

PR 8 ; > ..
< FILD Yo




GOVERNMENT OF
KHYBER PAKHTUNKHWA
ADMINISTRATIVE DEPARTMENT

Dated Peshawar The 22" Janvary, 2019

NOTIFICATION

No.SOC (E&AD)4-5/2019 In exercise: of the powers
conferred by section 3(1) of the Khyber Pakhtunkhwa Advisers
and Special Assistants 1o Chief Minister (..Appo’intih'ent)_: Act

1989, the Governor Khyber Pakhtunkhwa on the advice of the
Chief Minister Khyber Pakhtunkhwa is. pleased to appoint Mr.

Ajmal Wazir as.Adviser to Chief Minister,

Consequent upon his -appointment, Mr. Ajmal Wazir is
assigned the task of “supervision and coordination of Merged
Districts Affair’s” in addition to spokesperson of the Provincial

Government with immediate effect.

Sd/--
CHIEF SECRETARY
KHYBER PAKHTUNKHWA
ENDST NO. & DATE EVEN
Copy forwarded to Mr. Ajmal Wazir, Advisor to- Chief
Minisier for supervision & coordination of Merged Distiicts
« Affair’s/ Spokesman Khyber Pakhtunkhwa.

Sd/-
(Taj Muhammad)
SECTION OFFICER (CABINET) _

[

&




4. That the appointments of above referred ‘private respondents
have been made under Section 3 of the Khyber
P.akhtunkh,;va Advisers and Special Assistants to the Chief"
Minister (Appointment) Ordinance, 1989  which is

reproduced as under for the-convenience.of thig Hon’ble Court.

3. Advisers / Special Assistants to the chief

Minister:—

(1) To assist the Chief Minister in the

‘ performance of his functions, the

f Governor may, on the advice of the Chief
| Minister, appoint as many persons as he

considers necessary to be Advisers ‘and

Special Assistants to the Chief Minister.

" (2) An Adviser or Special Assistant to: the
Chief Minister shall hold officé during the
pleasure of the Chief Minister and shall
be entitled to such remunerations and
privileges as the Clijef Minister may

determine.

(3) An Adviser or Special Assistint to the
Chief Minister shall perform  such
functions as may- be assigned to him by

the Chief Minister from time to time.

Extracts of the relevant Section of

the Ordinance, 1989 s attached as

FILEGTBAY

Annexure-C,
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5. That the provisions of Advisers and Special Assistants were

also reflected under Rule 33A of the Khyber Pakhturikhwa

Rules of Business, 1985 which is reproduced as under;

33A. ADVISORS AND SPECIAL-ASSISTANTS:-

Assistant to the Chief Minister for the
performance of such duties and functions,

as may be specified from time.to time.

(1) There shall be Advisors and Special
|
|
(2) An Advisor or Special Assistant sha)l hold

office during the pleasure of the Chief

Minister on such terms and conditions, as

may be determined by the Chief Minister.

The extraets of relevant Rule is. attached

as Annexure-D,

6. That the vires of the provisions of above referred Section 3 of
the Ordinance, 1989 and the Rule 33A of the Rule of Business,
1985 are in conflict with the provisions of thé"C,onstitution,
1973 and also in derogation of the Fundamental- Rights Jaid
down in the Chapter-1 of Part-II of the 'COHSt,itﬁlion, 1973, on
the touchstone of Articlcs 8; 17, 129, 130 (11), 137, 141 and
142 of the Constitution, 1973. The provisions of each these

Articles are hereby reproduced as under for immediate

reference;




Article-8: Law. inconsistent with or in derogation of

(1)

(2)

(3)
(4)

5)

Fundamental Rights to be void:-

Any law, or any custom or usage
having the force of law, in 50 faras it
is inconsistent with the rights
conferred by the Chapter, shall, to
the extent of such inconsistency, be

void.

The State shall not make any law

which takes away or abritlgés‘ the

~ rights so conferved and any law made

in contravention of this clause shall,
to the extent of such contravention',

be void.

Article-17: Frécedom of association;-

1{17. (1) Every citizen shall have.the
right to form association or unions;
subject to any reasonable restrictions
imposed by law in the interest of

sovereignty or integrity of Pakistan,

public order or morality. £ i{w
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Every citizen, not being in the Service
of Pakistan, shall have the right to
form or be 3 member of g political
Party, subject to any reasonable
restrictions imposed by law ‘in the
interest of ¢he sovereignty or
integrity of Pakistan ang such law
shall provide that ‘Where. the Feﬂeral
Government declares  that any
political party has been formed. or is
Operating in a2 manner prejudicial to
the sovereignty or integrity of
Pakistan, the Federal Government
shall, within fifteen days of such
declaration, refer the matter to the

Supremé Court whose decision on

such reference shall be final

Every political party shall account
for the source of jts funds in

accordance with law]

Article-129: The Provincial Government:-

‘1129, (1) Subject to the Constitution, the

executive authority of the Province shalj

be exercised in. the name of the Governor

by the ProvfinciaiGovernment, consisting

of the Chief thster and Provingcial &= (3 £




Ministers, which shall act through' the
Chief Minister.

(2) In the performance of his functions
undér the Constitution, the Chief
Minister may act either directly or

through the Provincial Ministers.]

Article-130: The Cabinet:-
)
@
()
)
(5)
(6)
%
®
©)
(10)

(11) The Chief,.M'in"ister shall not appoint

more than five Advisérs.

Article-137: Extent of executive authority of Province:-
Subject to the Constitution, the executive

authority of the Province shall extend to

the matters with respect to which the

£-4L




Provided that, in any matter with

respect to which both

2[Majlis~c—-Shoora (Parhament)] and’ the

Provincial Assembly. of g Province have

“Power to make laws, the executive
authority of the Province. shall: bg Subject
© 0, and limited by, the exccutive

authorlty expressly conferred by the
Constitution-or by law made by

[Majhs -e-Shoora (Parhament)] upon the

Federal Governmeqt or authorities
threof,

-141: Ex tent of Federaj and Provincial laws:-

Subject to the Constitation, '[Majlis-e--
Shoora (Parliament)) may make laws
(including laws havmg extra: terntorlal

operation) for the whole or Aany part of
Pakistan, and o Provincial Ass¢mbly may

make laws for the Province or any pairt

thercof,

{ AFILED TOBAY
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/,-';“ Article-142: Subject-matter of Federal and Provincial

laws:-

Subject to the Constitution--

(a) '[Majlis-e-Shoori (Parliament)) shall
have exclusive power to make laws with
respect to any matter in the Federal

Legislative List;

?[(b) Majlis-e-Shoora (Parliament) and a
Provincial Assembly shall have power to
make laws with respect-to criminal law,

criminal procedure and evidence;]

(e) Subject to paragraph’ (b), a
Provincial Assembly shall, and Majlis-e-
Shoora (Parliament) shall not, have
power to make laws with respect to any
matter not enumerated in the Federal

legislative List;]

'I(d) Majlis-e-Shoora (Parliameént) shall
have exclusive power to make laws with

- respect to all matters pertaining to such
areas in the Federation as are not

‘included in any Province].

7. That in case of Fe‘de_”ra‘l, Government, the ,prov-is‘iéﬁs of
appointment of Adviseis was already existed in Article 93 of

al

N
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the Constitution, 1973, which is reproduced as under for

immediate reference;

Articte-93: Advisers:-

(1) The President may, on the advice of the
Prime Minister, appoint not more than
five Advisers, on such terms and

conditions as he may determine.

(2) The provisions of Article 57 shall also
' apply to an Adviser.

Article-57: Right to speak in ’|Majlis-e-Shoora

(Parliament)]:-

The Prime Minister, a Federal Minister, a
Minister of State and the Attlorney
General shall have the right to speak and
otherwise take part in the proceedings of
cither House, or a joint sitting or any
committee thercof, of which he may be
named a member, but shall not by virtue

of this Article be entitled to vote.

8. That in view of above scenario, the provisions of Section 3 of
the Ordinance, 1989 and the Rules 33Ai of the Khyber
Pakhtunkhwa Rules of ‘Business, 1985 are directly conflict
with the scheme of Democratic Government as enshrine in the
Constitution and the appointments of respondent No. § to 9

2 age

By

made by respondent No.! on the advice of respondent No.

i, — i —p——— -

-

———



Hence the petitioner being aggr.i.eved and ﬁnding no adequate
and efficacious remedy is constrajned to file this petition o

the following amongst other grounds:

directly conflict with the provisions of Clause 11 of Article
130 of the Constitution, 1973 under which only five Advisers
would be appointed by the respondent No.2. Therefore,

Tespondent No.l has unlawfully. acted o the advice of
respondent No.2 and made the appointments of respondents
No. 51 9 which are ilegal, without lawfuy] authority,

incompetent, of no legal effect angd liable to be set aside.

That respondents No. ¢ and 9 are unelected persons while# 4

respondent No.S is elected member of the Provingia] Assembly




b7

Provisions not provided therejn.

Further
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by them is also illegal, without lawful authority,

E. That in the recent reported judgment of the Hon’ble Sindh
High Court PLD 2017 Sindh 214 therein such provisions of

law and rules have been declared unconstitutional and of no

legal effect. Copy of the Judgment is attached as Annex-E.

F. That no criteria or ciua]iﬁcati‘oﬂ for the appointment of Adviser

| have been mentioned in the relevant Clause of ‘Article 130 nor

; laid down in the challenged law and rules. Thus in such
circumstances where the law did not provide any criteria or

Qualification for appointment to a position and left such

appointment on the. absolﬁte discretion of an authority then_

there existed a taxing responsibility to justify the said

appointment on the touchstone of the prudcnce_, good

governance, fair play and such freedom could not be: misused

to accommodate people of one’s choice which has not done in

this case.

It is therefore, humbly prayed that on acceptance of this
petition, this Hon'ble Court may be pleased to:-

(i)  Strike down the Khyber Pakhtunkhwa Advisers and Special

Assistants to the Chief Minister (Appomtment) Ordinance,
1989 and Rule 33A of the Rules of Business, 1985 being

inconsistent with the provisions of the Constltutton 1973.

(ii)  Declare the appointments of respondents No. 5 to 9 made

under the provisions of the -above Ordinance, 1989 be decla:i. ; v

4 ~FILFD TARAV
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as illegal, without lawfuy] authority, of no legal effect, ulira
vires the-Constitution and liable to be set aside.

(iif) Restrain Respondents No.5 to 9 from holding the public

offices and prevent them from drawing the privileges and
financial benefits attached with their respective positions.
(iv)  Direct Respondents No.3 & 4 io Stop the salaries of

Resporidents No.5 to 9 and make the recoveries of ait

emoluments as paid to them on account of their- illegal

appointments,

Any other relief deemed appropriate in the circumstances of

the case but not specifically prayed for, may also be allowed.

Interim Reljef

Since the impugned appointments orders of ‘Respondents No.5 to 9

are unlawfu) and unconstitutional, therefore, these may graciously be

suspended till the decision of the main writ petition.

Vocate, _
‘Supreme Court of Pakistan

‘Dated: /€ /0872019
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CERTIFICATE

Certified that previously an identical case Writ Petition
No. 3028-P/2013 was filed but.the same was dismissed vide order
dated 12-04-2013 being not-pressed.

Advocate Peshawar

List of Books

The Constitution-of the Islamic Republic of Pakistan, 1973.

2. Services Law.

NOTE

Three spare copies of'the Writ Petitiori are enclosed in-a
separate file cover.

‘Memo of addresses is-also attached. \\’ /

Khush Dx] Khan




Mr. Khush Dil Khan _Advoc‘:ate,
Member of Provincja] Assembly,
PK-70, Peshaw_ar-V,

Provincial Assembly,

Khyber Pakhtunkhwa, Peshawar ang others.. ..

Veérsus

The Governgy of Khyber Pakhtunkhwa,
Through s Principal Secretary,
Overnor Secretariat,

. .....Petitioner‘

Governor House, Peshawsa, and others,,. ..-.,.-R:éspondems

AFFIDAVIT

000§ 38726 97
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IN THE PESHAWAR HIGH COURT, PESHAWAR

FORM OF ORDER SHEET 9

Q\\_,J

Date of orde{
or

proceedings.

i

Order or other proceedings with signature (s) of Judge(.;l)

(1

2)

13.06.2019

W.P.No. 3046-P/2019

Present. Petitioner in person.

*kx

.'The petitioner has challenged vircs of Khyber
Pakhtunkhwa Advisers and Special Assistants to the Chief
Minister (Appointment) Ordinance, 1989 as well as
apbointment of respondents. Comments of respondents be
called for, so as to reach this court positively within seven
dayé; |
Interim Relief
Notice for 26.6.2019. In the meanwhile, the

impugned appointments orders of respondents No.5 to 9 are

suspended till the date fixed.

JUDGE
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Judgment Sheet

IN THE PESHAWAR HIGH COURT
PESHAWAR

(Judicial Deparimeris)

WP No. 3046-P/2019

Khushdil Khan Advecate
‘ Vs :
Government of Khyber Pakhtunkhwa, etc

JUDGMENT
Date of hearing. 26.6.2019

Petitioner(s) by: M/s Abdul Latif Afridi &
Khushdil Khan Advocates. ,

Respondent by: M/s Abdul Latif Yousafzai
Advocate General KPK,
Wagar Ahmad Khan AAG
and Muhammad Yousaf
Orakzai Advocate.

LA L2 1 2%

IKRAMULLAH KHAN, J:-Through the instant

petition under Article 199 of the Constitution of Islamic

. ‘
Republic of Pakistan 1973, petitioner who is standing

member of Provincial Assembly of Khyber Pakhtunkhwa
and senior Advocate of Peshawar High Court, Peshawar
has chal]enged the appointment of respondents No.5 to 9
as Advisors and Special Assistants to worthy Chief

Minister Khyber Pakhtunkhwa as well as vires.of Khyber
_ {“




Pakhtunkhwa Advisers and Specia].Assistants to the Chief

Minister (Appointment) Act, 1989 (KP Advisers Act 1989)
and Rule 33-A of the Khyber Pakhtunkhwa Government
Rules of Business 1985 (Rules of Business)  being
inconsistent with the Article 130(ii) of the Constitution of
Islamic Republic of Pakistan, 1973,
2. Petitioner being a senior advocate and Mr.
Abdul Latif :Afridi, learned counsel for petitioner
contended that the provisions contained in Section 3 of
the KP Advisers Act 1989 is not only incdnsistent with the
provisions of Article 130(I1) of the Constitution of Islamic
Republic of Pakistan, 1973 but also redundant and the
appointment of respondents No.5 to 10 in term of Section
3 of the KP Advisers Act 1989 be struck down and the
appointment of respondents be declared void ab initio
unconstitutional without lawfuil authority and of no legal
-effect, ultra vires the Constitu‘tion of 1973,
3. On the other hand, learned Advocate General
‘ Khyber \Pakhtunkhwa, Additional Advocate General
Khyber Pakhtunkhwa and Mr. Muhammad Yousaf Qrakzai
Advocate, on behalf of respondents No.5 to 10 argued

that petitioner has no locus standi, to file the instant writ




petition being not an aggrieved perso'n, while remained

more or less for five years as Deputy Speaker of Khyber

Pakhtunkhwa and he himself being Deputy Speaker has
acted upon the act and ryjes under consideration and has
never raised any objection over the same; that the

brovisions of section 3 of the Kp Advisers Act 1989 and

rule 33-A of Khyber Pakhtunkhwa Government Rules of

Business 1985 js not inconsistent with the provisions of

to the Worthy Governor in view of Rules of Business 1985
for appointment as Adviser or Special Assistant, however,
such adviser shall not be more than five while there is no
any Constitutional bar Or restriction over number of

appointment of Special Assistant and requests that this

writ petition is not maintainable being filed with

considerable delay.

4, We have heard learned counsel for the

parties in light of constitution, law and theijr respective

submissions.
5. It would be expedient to reproduce the

relevant provision of Khyber Paklitunkhwa Advisers and




matter in issye,

While Rules 33

Shall  hold  atfrn

Special Assistants to the Chief Minister (Appointment)

Act, 1989 and the Khyber Pakhtunkhwa Government

Rules of Business 1985, which directly governs the

Pakhtunkhwa Ad\)isers and Special Assistants to the Chief

Minister (Appointment) Act, 1989 read:s as:-

“Whereas it is expedient to provide
Jor appointment of Advisers and
Special Assistants to the Chief

Minister in the public interest:-
1.......... :

.__Advise lal _Assistants ¢
the Chief Minister.---(1) To assist
the  Chief Minister ip the
performance of his Junctions, the
Governor may, on the advice of the
Chief Minister, appoint as many
persons as he considers necessary
to  be Advisers and Special
Assistants to the Chief Minister,

Rules of Business 1985 read as under:-

33-A._ADVISORS _anD SPECIAL
ASSISTANTS:-

(1) There shall pe Advisors and

- Special Assistants to the Chief

Minister for the performance of
such duties and Junctions, as may
be specified from time ¢o time. /

(2) An Advisor or Special Assistant

The preamble of the Khyber

-A of Khyber Pakhtunkhwa Government



Pleasure of the Chief Minister on
such terms aqnd conditions, gs may

be determined by the Chief
Minister,

The above ryle 33-A is not inconsistent with Article 130
(11) of the Constitution of Islamic Republjc of Pakistan,
1973 (Constitution) as Article 130 (1 1) of the

Constitution 1973 also confers bowers on the Chief

Minister of 3 province to appoint Adviser, however, the
Same shall not he more than 5, at 3 time, which reads as:-

130 (11). The Chief Minister spgp

not  appoint more than five
Advisers, .

6. It is admitted fact that although the
constitution 1973 confers POowers upon the Chief Minister

of a Province to appoint Advisers however, ng procedure

93. Advisers__ (1 ) The President
may, on the adyice of the Prime
Minister, appoint not more

than five Advisers, on sycp terms
and  conditions as  he may
determine,

(2) The provisions of Article 57
shall also apply to an Adviser-




7. In order to formulate and streamline the

business of Provincial Government, Article 139 of the

Constitution has invested the Provineia] Government to

make rules of business which reads as:-

139.  Conduct of business of
Provincial Government,

(3) The Provincial Government
shall also make rules for the
allocation qngqg transaction of its
business,

’8. In view of Article 139 of the Co'nstitution, the

Governor of Khyber Pakhtunkhwa has made Kh)"ber
Pakhtunkhwa ‘Government Ruyles of Business 1985
whereas Rule-36 reads as:-

36. REFERENCE TO THE cHIEF
MINISTER.-
(1) Without prejudice to other
, Provisions of these rules:-
(@) Al cases mentioned in
g Schedule- V shall pe submitted to
the Chief Minister for advising the
Governor ¢o pass  appropriagte
orders thereon; and

. J (b) Al cgses mentioned jp
,: Schedule-vy shall pe submitted to

the Chief Minister Jor his approvay

before passing of orders,

(2) A case submitted to the Chief

Minister for his order shall include

-a self contained summary Stating

the relevant facts and the points for

decision. The summary  shaqji

include the specific
recommendations of the Minjster ¢
in.Chinvna - ; ~ A




accompanied by
Communication
appropriate,

a draft
wherever

9. No doubt, in view of Article 130 (11) of the

Constitution, the power of appointment of Advisers are

“List of case to be submitted ¢ the

Governor through the Chief
Minister;.

1to 20.ns......not applicable,

, 21. Administration

and Speciq] Assistant
Ministers,

of Advisers
to the Chief

. So keeping in view the above mentioned

y Governor in order to appoint advisers by the Chief

Minister of the Province could not be termed as

unconstitutional op. without Jawfy] authority. The

SUmmary moved to the Chief Minister anq through Chief




Minister tq the Governor of Khyber Pakhtunkhwa

reproduced herejn under which reads as:-

SUMMARY FoR CHIEy MINISTER,

Elementary g
Secondary

. Education,
Mr Hamayatu!lah Khan, Ex'Bureautrat Advisor ¢o Cpy Energy & Power

Industries g

Sclen;e &
Techno[og y
and
Informatiop
technology,

reproduced bot, w;-

“3(1) To assist the Chief Minister in the petformance of his Sunctions,

may, on ¢the ndvice of Chicf Minister, appaint gs many pe;

Minister may determine,

(3) An Advisor o Specinl Assistant to the Chief Minister shall perform suct, Sfuncelons as

may be assignod o him by the Chief Minister from time to time,*

3. The Chfef Minister g requested to advice the Governor, Khybop Pakhtuntingy to

11. Insofar a5 appointment of Special Assistant to

Chief Minister ig concerned, it ig purely régulated by

Khyber Pakhtunkhwa Adviaa. . .-




Advisers, which shall not be more thap 5, while Section 3

of the Act ibid does not specify the Particular numbers of
the Advisers ip view of Article 130(11) of the Constitution

therefore, fhe Provisions of Section 3 of the Khyber
Pakhtunkhwa Advisers ang Special Assistants to the Chief

Minister (Appointment) Act, 1989 to the extent of words:




.
Ay @ '

10

become redundant i, the terms that the Chief Minister
could not appoint more thap five advisers. Therefore, jt
would- be expedient and in fhe public interest that tﬁe
Khyber Pakhtunkhwsa Advisers ang Special Assistants to
the Chief Minister (Appointment) Act, 1989, may be
appropriately amended tg bring ifs Provisions iy

fonsonance witp Article 130(11) of the Constitution

before the legislature through Presentation of any bill for

amendment of Section 3 of the Khyber Pakhtunkhwa

Advisers ang Special Assistants to the Chief Minister
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that the

instant petition js hit by doctrine of latches, could not be

Over ruled. Therefore, this Petition is dismissed with the

above mentioned observations.

A hnounced-
26.6.2019,
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3 , Avw\ vmuve.. . L.
GOVERN MENT OF KHYBrﬂR PAKHTUNKHWNA ()
- ELEMENTARY & SECON DARY EDUCATION p H
DEPARTMENT.. :
- Dated Peshawar-the October 25, 2019

- NOTIFICATION ‘

‘.“ l;, :"u *

' No. SO(S/F)E&SEDM 16/2019/Postm2/TransfcrIGenerfd . '_ In contmuatlon of this

- Department Notlﬁcatlon of even number dated 24 10 2019 the Competentf"}‘
+  Authority is pleased to hold in abeyance the postmg/transfer NOtlﬁC&thI’l upto
the extent of Mst. Tehmina Aslam Principal (BS-19), under transfer as Pr1n01pal :
(BS-20) GGCHSS Peshawar in OPS, appearmg at serial No.2, tll fur*[her orders,
_as the status quo already been granted by the Hon’ble Peshawar ngh Court,
Peshawar in its judgment dated 03.09. 2019 in W.P No.4784-P/2019.

-

2. No TA/DA is allowed.

Endst: of even No, & Date SECRETARY

Copy forwarded to the: ‘
Accountant General, Khyber Pakhtunkhwa Peshawar.
Director, E&SE Khyber Pakhtunkhwa, Peshawar.
Director, DCTE Khyber Pakhtunkhwa, Abbottabad.
Director, PITE Khyber Pakhtunkhwa Peshawar.
District Education Officers (Female), Concerned.
District Accounts Officers, Concerned.

PS to Advisor to CM for E&SE Department.

PS to Secretary E&SE Department.

. PA to Deputy Secretary (Admn), E&SE Department.
10 Director, EMIS E&SE Department.
11.Officer concerned.

12 .Master file.

OO N U LN

L
N N’«E _ /;L) \1 C\\tﬁ ,

(AKASHA KIRAN)
SECTION OFFICER (SCHOOLS FEMALE)
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IN THE COURT OF LQL,.i Le. ,_ﬂ(,«u,;.,\ e Somdee 74 ._.\,.X., %f"‘*

s Tar ki m ﬁ’?um

Appellaﬁt(s)/Petitioner(v)

VERSUS

-

Respondent(s)

INVe _pst. 7an L;-, /2 9B do hereby appoint
r. Khush Dil Khan, Advocate gupreme Court of Pakistan in the above
mentloned case, to do all or any of the following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in
this Court/Tribunal in which the same may be tried or heard and
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions,
appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may
be or become due and payable to us during' the course of
proceedings.

AND hereby agree:-

a. That the Advocate(s) shall be entitled to withdraw from
the prosecution of the said case if the whole or any part
of the agreed fee remains unpaid.

In witness whereof I/We have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to
me/us and fully understood by me/us this

Attested & Accepted by

Sigiiture of Executants

N ” 7%l 1AM 38T A
Khwsh Pil Khan, ‘
Advocate,

Supreme Court of Pakistan L

9-B, Haroon Mansion AL

Off: Tel: 09 - | @,\
K¥
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BLEMENTARY & SECONDARY i UCATION DEPAK T s 1o
GOVERNMENY 01 KHYBER PAKH TUNKHWA

Subject: TRANSFER

14/02/2019, however, as per directions and consequent upon relaxation of ban by the
Competent Authority; the services of Mst. Tasleem Begum, Principal (BS-20) GGCHSS

! Peshawar are proposed 10 be placed at the disposal of Directorate of E&SE.

- File is submitted ag desired, please,

- Deputy Secretav/(Admn:) E&SED
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- ELEMENTARY & SECONDARY EDUCATION DE PART‘VKENT,’
GOVERNMENT OF KHYPER PAKHTUNKHWA

Subject:- APPEAL NO. 1505/ 2019 TITLED MST. TASLIM BEUGM VS
EDUCATION DEPARTMENT. .

A Notice has been received from Additional Advocate G;enérai,
- Khyber Pakhtunkhwa Service Tribunal, Peshawar, wherein it has been statéd that .
the above mentioned appeal was fixed for arugments before the Honourable Service

Tribunal Peshaviar dated 03-03-2020. The court directed the Deputy f)istrict

Attorney to provide summary regarding transfer of the appellant approved by '

Competent Authorlty Appeal is adjorned to 30-03-2020 for arguments i

PSS

In view of the above, the file may be routed to Sectlon thcel :

_ (School/Female) to provide a copy of summary approved by Competent Authorlty

Bl

regarding transfer of Mr. Taslim Begum, Principal GGCHSS Peshawar befofre the
Honourable Service Tribunal on the date fixed i.e. 30-03-2020, please. '
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

Mst. Taslim Begum Principal ..o Appellant.
"~ VERSUS
- ‘ : !
Secretary E&SE, Govt: of Khyber Pakhtunkhwa & others.. .........ooi) ..............,......Rcspon(lcnfts..'

S.'A’» 7r IDOD/OO] 9

PARAWISE COMMENTS ON BEHALF OF THE RESPONDENTS

Preliminary Objections

Respectfully Sheweth,

The Respondents submit as under:-

§
1. "The appellant has got no cause of action/locus standi.
2. The instant appeal is badly time barred.
3. The appellant has concealzd the malenal facts from this Hon’able Tribunal, hence is
-1 ablc to be dlSlTl}bde on this score.
4 T he appellant has not comne to this Hon’able Tribunal with clean hands.
5. The appellant has filed the instant appeal with malafide mtentlon just to pressurize the
Respondent for gaining iliegal service benefits.
6. The present appeal is liabie to be dismissed for mis-joinder & 11011}0111der of necessary
parties.
7. The instant appeal is against the prevailing law & rules.
8. The appcllant is estopped by her own conduct to file the instant appeal.
9. The instant appcwl 1s not maintainable in its plesent form and also in the present
Lmumst'xnccs of the issue.
10. 'I_’hat the order dated 10-07-2019 is legally competent and is liable to be maintained in
favour of the Respondent.
I Thar the appeliant has been treated as per law, rules and disc etionary powers conferred
upon respondent No.2, urider Section-10 of Civil Servant Act 1973.
FACTS.
. Para-1 of service appeal relates to the 1ec01d However the order dated 10-07-2019 is lcgally
competent.
2. Para-2 of the Service Appeal relates to record. ‘ .
3. Para-3 is correct to the extent that the appellant has been transferred from the post of I"rincipt{l,
GGCHSS Peshawar vide Notification No.SO(S/FYE&SE/4-16/2019/Mst. Taslim Begum ‘(lutch
10-07-2019 is liable 1o be maintained. ) ‘
4. That Para-4 pertains to judicial record, however the departmental appeal annexed with Service

‘.A])p\,d[ filed by the appeliant for cancellation of hu transfer order dated 10-07-2019 imvmr- 1o

‘ cmuy No. of the CM office. unde: the provision of Section-10 of Civil Sumul act, 1973 wherein
s !

LN s
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A.

m

Honourable Tribunal may very graciously be pleased to dismiss the appeal in hand with cost in

Lampetent Authority has been authorized/mandated to transfer and post a civil servant

wiwrever her services are required by the Authority concerned against the above mentioned post

of being a Provincial Cadre Post. Hence the ple'a of the appellant regarding the cancellation of her -

transfer Notification dated 10-07-2019 is itself illegality on the part of the appellant in terms of

the above referred Section of Law.

.

Incorrect & not admitted. The appellant is liable to serve anywhere in the province as
.already mentioned in Section-10 of the Khyber Pakhtunkhwa Civil Servant Act. 1973,
hence present appeal is liable to be dismissed inter-alia on the following grounds.

Grounds

Incorrect and denied, taking the shelter under the-umbrella of. being senior most and an old aged

civil servant at such a belated stage is mainly based on malafied intentions just to stick to the post

of Principal at Peshawar without any legal justification. .

Incorrect and denied. The Noufication dated 10-07-2019 is legally competent duly issued by the
Competent Authority under the relevant bi‘O\'iSiQnS of Law by keeping in view the facts and

circumstances of the case and terms of being a management.

Incorrect and denied. The post of Principal is Provincial Teaching Cadre post and it is the
prerogative of the Government to transfer a civil servant to a place where his/her services uare

mostly required and no civil servant is permitted to work at his/her choice of station.

Incorrect, as what so ever has been done was in accordance with the Law & Rules, the

appellant, hias no solid ground for thrashing out for the Department order.

[ncorrect, that the Appellant nusguide this Hon’’able Tribunal that she completed her normal tenure

of transfer.

That the retention of Appellant against at her own post means, tiat the appellant taking shelter under
the umbrella of Honourable Court Stay Order, but the same Writ Petition has alrcady been

dismissed and illegally hold the said post.

In view of the above madc submissions, it is, thercfore, most humbly prayed that this

favour of the Respondent.

DL

¥ Seécretary
Elementary'& Sécondary Education Departinent.
Khyber Paikhtunkhwa, Peshawar '




