EP 133/2018

- ,#07.1.2019

~ Petitioner alongwith counsel and Addl. AG alongwith
M/S. Fazle Khaliq, ADO and Salim Zad, Senior Auditor for

the respondents present.

The representative of the respondents has submitted copy

"~ of an office order issued by District Education Officer (Male)

Swabi on 18.12.2018 which is placed on file. It is noted in the .

order that the petitioner was allowed to retire from

government service with pensi‘onery beneﬁts subject to
condition-of final decision of Apex Court in CPLA No. 03-
P/2018 and 04-P/2018.

The petitioner is, at present, satisfied with the contents of
order and requests for filing his Execution Petition which is
accordingly consigned to record room having been

: complheted.
| ChaiArma

ANNOUNCED

~07.01.2019




Mr
Fazle

Mr
Fazle

Khaliq, ADO for the respondeﬂts present. Implementation
Khan Kundi)

Khan Kundi

c
Member

Member

e

Muhammad Ami

Khalig, ADO and Mr. Salim Jan, Senior Auditor for the

(Muhamm%ﬁl\ﬁ

i

Petitioner alongwith his counsel present.
Learned Additional AG requested for further adjournment.

Petitioner alongwith his counsel present.
Kabirullah Khattak, Additional AG alongwith' Mr.

Kabirullah Khattak, Additional AG alongwith Mr.

~

report not submitted. Learned Additional AG requested for
07.01.2019 before S.B.

adjoummeﬁt. Adjourned. To come up for implementation
respondents present. Implementation report not submitted.
Adjourned. To come up for implementation report on

report on 19.11.2018 before S.B.

. :)\7:!2%«-..3 - LR Cee .A. . ‘..... . By

11.2018
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Execution Petition No. - 133 /2018 . . v

. FORM OF ORDER SHEET™ ~+17%  0 “ol lnen = i g

S.No.

‘Date of order
Proceedings

Order or other proceedings with signature of Judge

2

08.(

27.04.2018

1S les )i

28.05.201¢

82018

3

The Execution Petition of Mr. Wakeel Khan' submitted to-day by
Mr. Khair-ul-Wahab Yousafzai Advocate ?mﬁgyxg‘e. ‘entered in the relevant
R

Register and put up to the Court for proper orde\please.

REGISTRAR 3-)\\,‘ \ fﬁ

This Execution Petition bé put up before S. Bench on- -'

CHAIRMAN

?»e Jeshe.

. Learned counsel for the petitioner present.
Notice of the present execution petltlon be issued to
the respondents - for ‘implementation” report for
08.08.2018 before S.B

c )~

ember

L carned counsel for the petltloner and lcamed AAG for

‘thc 1espondents present. Implementatlon report not

submitted. Adjoummenl requested. AdJourned To come up

_for further proceedlngs on 02.10.201¢ before S.B.

MuthﬁLad i Khan Kundi'
Mcmber




BEP ORE THE KHYBER PAKHTUNKHWA SERVICE
. TRIBUNAL PESHAWAR [g
Z%éé&!%c@// fefrtron vy [33(%% .
Implementation No. __ : of 2018» K‘gz’:::c‘z?}:‘::ﬁ:‘;:‘“ _
" In Appeal No.1213/2013 ‘ |

Bl

SR

:5 . . Diasry Ne. ;' :20 2——
- Wakeel Khan Son of Amir Khan | pacea—2/ /Y 220/$—

Ex-Chowkidar Govt Primary School Wakeelabad,

Lahor Sharqi District Swabi, 1 -
Rio- Mohallah Taus Kham Vzllage Lahore Dlstrzct
: Swabr

S e v sas Appella‘nt

"ﬂ-( .

1) Goot of Khyber Pakhtunkhwa through Secretary
Elementary - & . Secondary Educatzon Khyber
Pakhtunkhwa Peshawar

2) Director, Elementary 8 Secondary Edacatzorz
Khyber Pakhturzkhwa Peshawar

3) Secretary, Finance Department Govt of Khyber
Pakhtunkhwa Peshawar

- 4) Execattve Dzstrzct OfﬁCET (Male) Elementary &
Secondary Education, Swabi.

5) ‘Dzstrzct Accounts Ojﬁcer Dzstrzct Swabi.
... Respondents

APPLICATION  FOR IMPLEMENTATION -
' OF JUDGMENT DATED 12/10/2017 IN
' APPEAL NO.1213/2013

~ Respectfully. Sheweth:

1-  That the above not—ed‘ appeal was 'pending

adj'ac_lication in this ‘Hon"bl_e Tribunal and was

4




* hl
-
g
.- ’1‘,.

decided  vide ]udgment . and order dated |
12/10/2017. .

That vide judgmén_t and order dated 12/10/2017,
this Hon’ble Tribunal while accepting the appeal of |

the appellant, directed res;.?ondents‘ to finalize the

- pension case and pay pensionary benefits to. him.

(Copy of judgment is annexed herewith).

‘That the ]udgment and order of this Hon ble ]
Tribunal, was duh/ communicated to the

- respondent by the -applzcc;nt for implementation.f-

Since no response was given to his application for

Athe zmplementatlon of the ]udgment however, they

are reluctant to implement the same.

That instead of imple’méﬁtatioﬁ the j‘udgment'of |

_th.z;s Hon'ble Tribunal the respondents are bent

upon to viétimize the applicant -one way or the

0 ther.

That as per the spirit of the judgment and order
dated 12/10/2017 of this Honble Tribunal, the

respondents are bound to consider the case of the

applicant for payment of his pénsion benefits of his

rendered  service. However, they have not .
: impleMénted_ the judgment and order of this

" Hon'ble Tribunal in its true letter and spirii so far. ‘




-

- implement the ]udgment of this Hon’ble Trzbunal |

That th'e.' respondents are' legally bound 'tb

'm its true lette*f and spmt wzthout any ﬂlrther‘

. delay

It ié, therefore, pmyed that on

acceptance of this application the judgment
and order dated 12/10/2017 of this Hon’ble
Tribunal be zmplemented in its true and spmt

" Dated 29/04/2018 C)&'JJJ -

| Applzcant
Through

- Advocate,Peshawar

Khair ul Wah »ousafz-ai |

-




'BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR
Implementation No. _______0f 2018
In Appeal No.1213/2013
'Wakee.l.Khan | e e o Appellant

VERSUS

Govt of Khyber Pakhtunkhwa through Secretary.
Elementary & - Secondary Education  Khyber
: Pakhtunkhwa Peshawar and others |

Respondents

AFFIDAVIT .

I, Wakeel Khan Son of Amzr Khan Ex-Chowkidar
Govt Primary School Wakeelabad, Lahor Shargi
District Swabi, R/o Mohallah Taus Khani, Village
* Lahore, District Swabi. do hereby solemnly affirm and
declare on oath that the contents of the accompanied
application are true and correct to the best of my

knowledge and bellef and nothing has been concealed
from this Hon'ble Tribunal.

c).cmS

AllcsizD DEPONENT
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N ,- BEFg ’v’L 1 HE KH YBER PAKII TUNKHWA SER WCE TRIBUNAL
- ' PESHA WAR

Wakeel Khan Son of Amir Khan.
' Ex-Chowkidar Govt Primary School Wakeelabad,
Lahor Sharqi District Swabi,
- - R/o Mohallah Taus Khani, Village Lahore, District Swabz

............. Appellant

-

VERSUS

1) Govt of Khyber Palhtunkhwa through Secretaly

Elementary &  Secondary  Education  Khyber
N Pakhtunkhwa Peshawar.

2) Director, Elementary & Secondary Education Khyber
Pakhtunkhwa Peshawar

3y Sec. etary, Finan.ge Department, Govt of Khyber
Pakhtunkhwa Peshawar. |

4) IExecutive District Officer (Male), Elementary &

; Sécondary Education, Swabi.

~ .

5) DtstrtctAccounts Officer, District Swabi.

*eeresese cea Respondents "
@ APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
5/3//} SERVICE TRIBUNAL ACT, 1974.

Pmyer

On acceptance of this appeal the Respondents
sy gracicisly be directed to pay the pension and

Sfrom 06/G3/1993 to 23/03/2012.
2  Any other remedy / relief deemed appr opriate
R, mey also be granted to the appellant.

“olier bestelits to the appellant Jor his rendered services




" 12 10. 2017

- Versus-Senlor District Accounts Officer Nowshera and seven  others, we ' .

Appellant with eounsel present Mr. Kab1rullah K.hattak\ ddit

AG alonngth ‘Mr. Zaklullah Senior._ Audltor for the respondents S5 . -
present Arguments heard and fecord perused. . oo

Vide our detailed Judgment of today consisting of six pages- i

placed in-connected Service Appeal No. 1055/2014 “titled Jamroz Khan-

also ~accept the present appeal and direct the respondent—department to

ﬁnahze the. penswn case of the appellant and grant pensionary benefits

to hlm Parties are left to bear thelr own costs. File be con51gned to the

record room

e @///W W”WMW
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AFFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
~ PESHAWAR.

" SERVICE APPEAL NO. 1055/2014

Date of institution ... 19.08.2014
Date of judgment ... 12.10.2017 - X

Jamroz Khan Son of Momin Khan
R/o Lakrai, Tehsil and District Nowshera

... - (Appellant)

VERSUS

Senior District Accounts Officer Nowshera. o
Executive District Education Officer Nowshera. - =
‘Sub-Divisional Education Officer (Fe!male) District Nowshera.
District Education Officer (Female) Primary District Nowshera. o
Director of Education (Female) Dabgari Garden, Peshawar. - IR
Govt. of KPK through Secretary Education, Civil Secretariat, Peshawar. '
Govt. of KPK through Secretary Finance, Civil Secretariat, Peshawar. :
Accountant General, Accountant Gcnieral Officer, Govt. of KPK, Peshawar. o
X §

- (Reﬁpondgnts)

APPEAL _ 'UNDER _SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE RESPONDENTS WHEREBY THE DEPARTMENTAL
REPRESENTATION OF THE APPELLANT HAS NOT BEEN
DECIDED AND THE STIPULATED PERIE)D HAS BEEN

PASSED. Service Tr bunaf,wf
: Pcshawa_r

M. Iftikhar Ali, Advocate. ... For appellant. .
Mr. Kabirullah Khattak; Additional Advocate General - .. - For respondents.
Mi. MUHAMMAD AMIN KHAN KUNDI .. MEMBER (JUDICIAL) '
MR. MUHAMMAD HAMID MUGHAL .. MEMBER (JUDICIAL)

- U DGMENT g

» MUHAMMAD AMIN KHAN KUNDL MEMBER: - . Our this single '}

judgment shall also dispose of service aﬁpeal titled Wakeel Khaﬁ-V'ersus—deernmeﬂt ‘
of Khybéf Pald‘itunkhvx(a through Secretary Elementary &'Secdn_dary Education Khy‘_ber o
lv)algiht;uhkhwa Peshawar and otherAsibearing No. 1213/2013 and ‘s:ervice apﬁeal t'itleci_ '
 Amir Aman-Versus_--Govermném of | ‘Khyber Pakhtunlkh@a 'thro_u'gh” Secretaf}‘/

" Elementary & Secondary Education Khyber Pakhtunkhwa Pe‘shawai' andothers'bearing




© 7 No. 1214/2013 being identical nature arising out from the same law, facts and
circumstances.
2. This appeal has been filed under Section-4 of the Khyber Pakhtunkhvra -Service
’lrlbunal Act 1974 agamst the order dated 4. 10.2013 whereby the appellant was retlred
“from service on superannuation but without. extending the benefits of pension. The
appellant also filed departmental appeal on 14.05.2014 but the same was not responded
hence, the present service appeal on 19. 08 2014.

3. Learned counsel for the appellant conitended that the appellant was appomted as .

- Class-IV Chowkidar on pay of Rs. 1200/~ per month on (ﬁxec‘) on 12.10. 1995 in

R  Education Department. It was further contended that later on the-service of the-
| appellant'.was regularized on 30.07.2008. It was further contended that the appellant

" was retired from service on 04.10..2013 but benefits of pension etc lNas not extended to-

"the appellant on the ground that length of the servrce of the appellant was less then

quahfymg service. It was further contended that the appellant filed departrnental appeal

for issuance of pension, gratulty and other beneﬁts but the same was not responded It :

[\\ was fmther contended that according to Rule 2.2 of West Pakistan Civil Servrcesl

(& Pension Rules, 1963 the service of the government servant begin to qualify for pensron

| _' '§ y when he takes over charge of the post to which he is ﬁrst appomted It was further

\X.\\ contended that according to Rule 2.3 of the West Pakistan C1v1l Services Pension

\\\ Rules, 1963 temporary and officiating service shall count for pensron if he has rendered

more than five years. continuous temporary service for the purpose .of pension or

gratuity and temporary and ofﬁc1at1ng service followed by confirmation shall also )

count for pension or graturty It was further contended that the NWFP Civil Servant

(Amendment Bill), 2005 was passed by the Provincial Assembly on 5th July 2005 and

I | assented by .'the‘Governor of the Province on 12" July2005 whereby seotion 19 was
. amended and all the employees of the Proviﬁcial Govemment-seleeted for appointment
in the prescribed manner to the post on or after 1 July 2001hut-on contract basis were

.: ;Ddeemed to be appointed on regular basis. However, they were held disentitled for the -
) wgensmnar}t benefits. It ‘was further contended that sect1on— 19 of the Khyber
}jlgakhtunkhwa C1V11 Servants Act, 1973 was further amended by the Khyber |

_j“.'l




.

3

“

7 ‘ Pakhtunkhwa Crvrl Servants (Amend:nent) Act, 2013 and the person‘ seleo’red for-
appomtment on contract basrs were declared to be deemed as: regular .»emplo'y,: and .
subsecjuently were held entitled for pensionary benefits. Therefore, it vyas contended .
that the service of the appellant will be considered from the date of appointment 1.e

| 12.10.1995 and the same will be counted for pensmn and gratuity etc. 'l“lle learned

_ counsel for the appellant also relied unreported Judgments of the Worthy Peshawar
Hi‘gh Court in Writ Petition No. 1188 6£2014 decided on 09.09.2014 titled Bagh1 Shah-
Versus-The State etc, Writ Petition No. 1590 of 2014 dec1ded on 11 .09.2014 titled Mst.
Wajihat W/ ) Nrsar Muhammad-Versus—Semor D1strlct Accounts Ofﬁcer & others, ert
‘Petition No. 1639-P/2014 decided on 27.11 2014 titled Yaqoob Khan S/o Abdul
Manan-Versus-Government of Khyber Pakhtunkhwa etc a.nd Writ Petition No. 3394-

© P/2016 decided on 22.06.2017 titled Amir Zeb-Versus-The District Account Ofﬁcer,‘
District. Nowshera etc. It was further contended %hat in rhe present service appeal the
departrnental appeal was filed after some delay but since the service appeal pertains to

\the matter of pay, pension and other emolument therefore, the limitation does not fore

* closed the right of the appellant accrued to him,in such like matter the limitation does

- 1
1

?‘ not run and relied in this regard on 2002 PLC (C.S) 1388 Pnnjab Service Tribunal and
) prayed that the appeel may be accejoted and the department may be directed to consider
- the length of service of the appellant from the date‘ of his appointment and pay- |

pensionary benefits to the appellant. |
4. On the other hand, the learned Assistant Advocate Generel Mr. Kabirullah
“ Khattak opposed the oontention of learned counsel for the appellant and .contended that .

the appellant was appointed as Class-IV Chowkidar on pay of Rs. 1200/- per month on

adhoc relief on (fixed) vide order dated 12.10.1995 and he was regularized vide order o

dated 30.07.2008 with effect from 01.07.2008. It was further contended  that the .

appellant was retired on 04 10.2013 and the appellant served as regular employee only .
for five years hence, he is not entitled for pensionary benefits. In this regard he. also,
- %'elied on un,report‘ed judgment of the Worthy Peshawar High Court passed in Wit

‘ E%Peﬁtion No. 23-P/2015 decided on 24.06.2015 titled Sher Badshah Slo Amir Bad‘éhali—

P




4

" Versus- Senior District Accounts Officer Nowshera etc and PLD 1990 Supreme Court =

page 719 and prayed for dismissal of appeal.
5. We have heard the arguments and gone through the record available on file.

6. Perusal of the record reveals that the appellant was appointed ds Class-IV

Chowkidar on pay of Rs. 1200/- per month on ﬁxed pay under relevant rules on

12 10.1995. The record further reveals that the service of the appellant was regularized

on 30.07. 2008. The record further revea]s‘ that the appellant was retired from service on
04.10.2013 but pensmn and gratulty was not extended to the appel]ant

7. Regarding the question of entitlement of the appellant to the pension, we, would

like to reproduce the relevant rules of the West Pakistan Civil Serv1ces Pensions Rules,
i

‘ 1963 below, as these would be advantag‘eous in resolving the controversy:- .

“2.2. Beginning  of  Service-
Subject to any special rules the service of
. Government servant begins to quality for
pension when he takes over charge of the
~ post to which he is first appointid.
Rule 2.3 Temporary and officiating
service_ Temporary and ~officiating”

service shall count for pension as indicated

below:- _
- (1) Government servants borne on temporary
r~ 5 e establishment who have rendered more than
E-f' ) s B J‘D 3 : )
‘hF B 5

five years continuous temporary service for

the purpose of pension or gratuity; and

i al. 1 Temporary and officiating service followed
& A8 porary g

.Ivy-g ar : tur . . . .

Servi ice :: St,j};jwa by confirmation shall also.count for pension

Peshawar

or gratuity.

8. The rules ibid reveal that the service of government servant begins to qualify for

_ pension from the very first day of his/her taking over the charge, 1rrespect1ve of the fact

whether his/her appomtment and entry 1n to service was tempora:y or regular It is also

clear from sub-rule (i) that continuous temporary service of a civil servant shall also be

counted for the purpose of pension and- gratulty and by virtue of sub rule (ii), temporary

and ofﬁmanng service followed by conforrnatron shall be counted for penswn and.

gratuity.




A 5 | -
9. We deem it apprepriate to mention here that quesﬁon of interpretation and true.
import t0 the term pension was raised before the august Supreme Court of Pakistan in
case titled “Government of NWFP through Secretary to Government of NWFP '
Communication & Works Department, Peshawar Vs Muhammad Said Khan and
others (PLD 1973 Supreme Court of Pakistan 514) wherein it was held that:

“It must now be taken as well settled
that a person who enters government service
has also something to look forWard after his o !
retirement to what are called retirement
benefits, grant of pension being the most
valuable of such benefits. It is equally well

R ‘ settled that pension like salary of a civil
| ~servant is no longer a borlnry but a right

| | acquired after putt!ing a .saﬁsfactery service
for the prescribed minimum period. A
Afortiori, it cannot be reduced. or refused {
arbitrarily except to the extent and in the
manner provided in the relevant rules.”

I.O. vI_n case titled “Secretary To Govt: of the Punjab, Finahce Department Vs M.
Ismail Tayer and 269 others” 2015 PLC (CS) 296, the‘augu.st Suprerne C’ourt of
Pakistan was pleased to _held that -the pensionary beneﬁts is..not a bounty or ex-gratia
payment but a right acquired in consideration of past service. Such right tc; pension is .
conferred by law and cannot be arbitrarily abridged or reduced except in.accor_dancev -
with such law as it is the _r/ested right and legitimate expectation of retired cir/il servant.
.. 11. In the present case the appellant was initially appointed on 12.10.199§ followed
by ;his_ regularization on 30.07.2008. Though the appellant has rendered .temporary
service for a continuous period of more than 12 years ahd 9. months eervice and regular |
service of more than 5 years andﬂ. months meamng thereby that as a whole he has more
-than 17 years service at his credit. By virtue of rule 2.3 as well as Chapter-IV rule 4.4 of
the West Pakistan Civil Services Pensions Rules, 1963, ‘he has qualified the prescribed -
' service for pensionery beneﬁts therefore the objections raxsed by the respondents is not
teﬁqble and not supported by any rule or regula‘uon Judgment of hon’ble Peshawar ngh'

r‘%

Cgu%r in. Mst, Wajlhat case (ert Petition No. 1590 P/2014) Baghl Shah’s case (Writ.
C:




- 6 l

.' f: colL T Petmon No 1188 -P/2014, Yaqoob Khan case’s (Writ Petltlon
-' ‘No. 1659 P/2014) and in, Am1r Zf:b case’s (ert Petmon No. 3394- P/2016) may ber‘
| Cluoted asareference o ' St e o -
12, Inthe light .of the aimve discussion we are constréined to accept the appeal and
direct: fhc respondent-ﬂepaﬂment to ﬁnaiizc.the' pension cése of the appe]lant and
graﬁt pensionary'be-neﬁts to him. Parties aré left to bear their own . costs. -File be

¥
consigned to the record room.
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DISTRICT EDUCATION OFFICE (MALE) swma_' o

Phone & Fax NO 0938-280238, Emai! emis_swabi@yahoo.com

No. 52 7o Q) / Dated Swabi the ff’/)'?///'v /2018

To, -
o The Director ' '

Elementary & Secondary qucation
: Khyber Pakhtunkhwa, Peshawar

“Subjec"t' - REQUEST FOR EARLY HEARING IN CPLA NO.0O3- 9/2018 04- P/ZG].S
550-P/2018, 551- ?/2018 AND 552-P/2018,

Memo

. S . With due res pect, it is stated that the above stated CPLAS regardmg -1V pensuon :

- = for contract fixed pay period are subjudice / pending before the apex court of Pakistan. An. _
‘execution petlttonf 133/18 and 134/18 are also filed in Service Trubunal Peshawar and pressing K
hard for implementation.

ltis therefore requeste_d to please approach the proper forum fon early hearing of .
thecase. '

B ‘ < . ,
S - a:assm;e:“rm Cﬂu mga @FFECER

MALE SWABE



mailto:emis_swabi@yahoo.com
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BEFORE THE KHYBER PAKF ITUNKHWA SbRVICE TRIBUNAL, PESHAWAR

.Executlon Petition No.133/2018;in Servnce Appeal No. 1213/2013

Mr. Wakeel Khan Ex- Chowkldar Govt:Primary School Wakeel Abdd Lahor Sharq1 Dlstrictj

alongwith application for suspension of
operation of judgment

SWabI... e Appellant'. B
VERSUS
1.~ Secretary E&SE Khyber Pakhtunkhwa Peshawar
2. . Director E&SE Khyber Pakhtunkhwa, Peshawar :
. 3. Secretary Finance Department Khyber Pakhtunkhwa Peshawar . -
4 Exedutive District Education (Male) E& SE, Swabi.
5. District Accounts Officer District Swabi.
INDEX )
‘S#. | Description of Documents Annexure Page
|1 Para Wise Comments with affidavit |- 01 to 03
2 | Govt:of NWFP Finance Department letter | "A" 04-05
About appointments of specific categorles ‘
-of staff on fixed salaries ‘ : o
3 | Endst:letter of Education Deptt: "B" . 06-07
4 Endst:letter Directorate of Pry:Education "C" 08
5 . | Govt: of NWFP Finance Deptt:letter "D" 09-10
16 | Govt:of Khyber Pakhtunkhwa, Finance " 11-12
Deptt:letter for guidance ‘ ' '- .
7 ogf -of Khyber Pakhtunkhwa, Fmance "Fr 13-/¢
Deptt: Regulatlon Wing letter about contact | o
Employees 1 -
8 | CPLA No.03-P/2018 in the instant case "G" 1323




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TR[BUNAL PESHAWAR
- Executlon Petition No.133/2018,in Service Appeal No. 1213/2013

Mr. Wakeel Khan Ex- Chowkidar, Gowt: Primary School Wakeel Abad Lahor Sharqi Dlstrlct

Rz 10) PO TSP TP Appellant.
- VERSUS ' o

Secrgtary E&SE Khyber Pakhtunkhwa Peshawar -

Director E&SE Khyber Pakhtunkhwa, Peshawar

Secretary Finance Department Khyber Pakhtunkhwa Peshawar
Executive District Education (Male) E& SE, Swabl ' _ A
District Accounts Officer District Swabl . S N

Nk W=

Written Statemcnt alongwith other documents from respondents
-Respectfully Sheweth, '

_ The above title Execution Petition is pendmg before this Honourable Trlbunal in
whlch the date is fixed for hearing is 08.08.2018.

1. . That admitted to the extent the service appeal was decided vide judgment order dated
12.10.2017.°
: 2. That adniitted to the extent the Honourable Service Tribunal accepted the anpeal of the

appelﬁant and directed the respondents to finalize the pension case and pay,pensionery
benefits to him. CPLA No.03-P/2018 was filed in the Supreme Court of Pakistan against. -
the judgment in order of Service Tribunal Khyber Pakhtunkhwa in Servnce Appeal '

. No. 1213/2013 The mstant CPLA alongwith identical numerous CPLAs are sub_ludlce in

.. the August Supreme Court of Paklstan

3. Incorrect, hence strongl}; de’nied. The applicant did not commnnicate the judgment order of

Honourable Tribunal to the respondents for implementation. In fact., the applicant was
appointed on 07.03.1993 on contract salary basis videGovernment of NWEP Finance
bepartmetxt'No.BI/2-I/-92-93/FD dated Peshawar, the 04.11.1 992 whichs . .l states,' " A
~ In future, the Ncn Education Cadre posts in the Education Department such
as Chowkidars, Naib Qasids, Malis, Water carriers, Snveepefs etc; be ﬁtl'ed 61'_1
confact baeis in order to rid the Provincial exchequer of the extra burden on
account of future pensmnery liabilities". Theses posts be filled in cn‘ ﬁked salary 'l
. ‘basis. The petitioner was appointed in Education Department and he had accepted

- all the terms and conditions without any agitation before taking over charge till
retirement. The petitioner became civil servant w.e.f. 01.07.2008 vide Governmeht .
of NWFP Finance Department No.B.0.I/1-22/2007-08/FD, dated 29.01.2008, in this - :

' regard all the previous policies/instructions shall be treated as cancelled w.e.f.

01 .07.2068. According to West'Pakifstan Civil Services Pension r',nles,1963"rul_e No.
- 1.5, these rules shall not apply to: o )

1. Government Servants paid from cont1ngenc1es/bome on work charged >
Establishment., _ /

o



* unless it conforms to the following three conditions.

‘entrtled for the grant of pensionery benefits as per pensmn rule'1.5,2.1 2 3&44. Govt-of

‘Khyb_er Pakhtunkhwa Finance Department letters and other documents are annexed as

4. Incorrect, hence strongly denied. The department has acted as-per rules. law' and”

Government Servants engaged on contact which contains no sttpulatlons for pens1on

under these rules., .

ii. Any person for whose appointment in conditions of service, spe01al prov151on is
made by or under any law for the time being enforced,,

iv. Any Government servant or Class of Govemment Servants who may be excluded by
a competent authority from the application of these rules,

V. Any Government Servant who holds a post which has been declared by a competent '
“authority to'be non pensionable.,

i Any person whose whole time is not retained for public service but is merely paid - '
for work done, such as Government pleaders and law ofﬁcers not debarred from
pr1vate practlce

Vii. Any person who is not paid from the Prov1nc1al Consolidated fund but is paid from
a fund by Government as trustee, or a local fund or remunerated by fees for the
" grant of a tenure of land or of any other source of revenue or of a right to collect
‘ ‘money. ' '

Penswn rule 2.1, the service of the Government Servant does not quallfy for pens1on

o F1rst~_ S The service must under Government. ,
Second- The service must not be non-pensionable.
Third- . The service must be paid by Government from the Provincial consolidated
' fund.

According to Finance Department Regulation Wing'NO'FD(SOSR~l )2-
7/2014 dated Peshawar the 06th February, 2014, protection of contract employee on«

~regulanzatlon/appomtment on regular basis the condition No.5 states” the service rendered

© omreantaet on confict basis shall not.qualify for pens1on/gratu1ty That accordmg to rule

4.4, aftér a qualifying service of not less than 10 years, full superannuation, full pens1on

' may granted. In this regard the Honourable Service tribunal indas judgment has not grven
., any welght-age to the Govt:of Khyber Pakhtunkhwa KPK Flnance Department No.BO-
- 1/FD/1-22/2013-17, dated Peshawar the'12.07.2017. ‘ '

As d1scussed above, the service of appellant w.e.f. 07.03.1993 to 30 06.2008 -

©.1s not quahfymg serv1ce for pension. His qualifying service for pensron is only’ 03 years

.08 months and 22 days which is much less than 10 years, hence, the petltloner is not

policy. The applicant has never proceeded his case in'the department proper’

has commltted concealment of facts which is a serious hablhty on his »




' 5 ‘That the CPLA in this particulaf‘case is subjudi_ce in the August Subre’me Court of
| : .Pakistan Pensi(')n rules, 1.5,2.1,2. 3&4 4 do not give him right of pen{oflery benefits.

. 6. . That insthis part1cular case, Finance Department and District Accounts Office Swab1

are involved. Their opinion in this case must be asked and regarded

In wake of the above submzss:ons, itis eamestly requested that, this Honoumble
¥ rtbunal may very gracwusly be pleased to dismiss the instant execution petmon and the .

B ~ appellant may be dzrected to wait for the f inal decision of the Apex Court of Pakistan..

D . DISTRICT E ONQFFICER S
- | . \AALE) $WABI S
. : T o Education Of%cer S

(Mah) 8&5@!

Affidavit o _b "'

I do hereby solemnly affirm declare that the ¢ontents of the comments submltted by
respondents is true and correct to the best of my knowledge and bellef that nothmg has been

concealed from thls Honourable Court




v

Better Copy -
4 : |
GQOVT - OF NWFP . -
FINANCE DEPARTMENT
No. BI/2-1-/92/FD .
Dated Peshawar the 4-11- 109?
~T0

1. The Secretariat to Government of‘f\ﬁWFP
Education Department.

2. The Secretary to Government-of NWFP
© . Health & SW Department.
3. The Secretary to Government of NWFP,.
Public Health Engineering Department.
" 4. "The Secretary to Government of NWFP
! C&W Department.

Subject APPOINTMENTS OF SPECIFIC CATEGORIES
OF STAEF ON FIXED SALARIES

tam directed to state that the Provincial Cabinet in its mectlng, he!d

-+ 0n 21-05-1992 had inter-alia decadcc{ thdt -

10 ' “In Future the non-education cadre posts in the education
- department such as Chowkidars, Naib Qasids, Malies, Water Carriers, Sweepers eic;

be filled on contract basis, in order to rid the Provincial exchequu ofthe extra hurden
_on dccount of future pensionary liabilities”.

2. . On réconsideration the Government has now decided that the cabinet
decision referred to above may be applied to similar jobs in some other departments

as well. Actordingly the following categories of jobs in Primary Schoois, BHUs, RHCs,
-Water Supply Schames and L&W Department w:i! hence-forth be filled in on fixed

salary basgis:-
1. Chowkidar -
2. Mali
3. Baheshti .
4, Coolie in-Road Gang
5. Valve Man
3. The above instructions would apply to fresh requirements for such jobs

- whase number would he sanctioned hy the Finance Department. Budgetary provision
will’ be made available / reflected under the cdmmodities and services (596000~ '
, Payment to the other for services rendared) in the respective department budget on
the basis of sanctioned jobs and will be spent only for the payment of salaries 10 these -

categories of employees




£ ot

{

™
-

Endst: No. & Date even

‘Better Copy

4. o The monthly wages fixed for the above categories of empioyees w:li‘ L
be Rs. 1?00/- per month. :

5. . The Departments/ Appointing authorntles are also requésted to okjgervé :
the followmg - o
Sa) o Maintain complete record of such appointments.
b) Restrict the appointment of employees for seasonal, .

Maintenance work to the period when their. services are
actually required.

-+ Yours obediently,

.. " . {Abdus Samad Khan}
: Deputy Secretary (B&C)
Endst No & Date even :
Copy forwarded for information and necessary acuon to:-
1. Accountant General, NWFP, Peshawar.
2. All District Accounts Officgrs in the Province.
. 3.

(Abdus Samad Khan)
Deputy Secretary (B&C)

Copy forwarded to :-
1. All Additional Secretaries.
- All Deputy Secretaries.
3. All Section Officers/
Budget Officers

25

Finance Department

).
)
)
)

(ROOHULLAH KHAN) -~
BUDGET OFFICER-1




" Subject: RECRUITMENTS OF THE PU.‘)T OF NON- EDUCAT TION CADRE

Better Copy -

GOVERNMENT OF N.W.E.P.
EDUCATION DEPARTMENT
' No. SOG/EDU/6-147Z.K.C/92
! " Dated Pesh: the 22-11-1992
To
1. The Director of Education (Colleges), NWFP. S e
' 2. The Director of Education (Secondary} NWFP,
3. The Director of Education (Primary) NWFP.
4. The Dirfector of Education (FATA) NWFP,
5. The Director of Education (Technical) NWFP.
8. The Director Bureau of Curricetlum Dev: &

Education Extension Services, NWFP, Abbottab'ad.
7. All the Project Directors of Educationin NWFP,

IN THE EBUCATION DEPARTIMENT

| tam directed to refer to this Department letter of even number dated 30 June
1992 on the subject cited above and to enclose herewith a copy of Government of NWFP, Finance )

-Department letter No.B1/2-1/92-93 FD dated 4-11-1992 containing the revised pohcy of the
_Provincial Government to the effect that the following ca tegories of jobs in Prlmaay JChQ(!L’, BHUs,
" RHCs, Water Supply Schemes and C&W Department will hencefarth be filted in on fixed salary basis. ‘

Chowkidar

© Mali
Saheshti - _
Coolie in Road Gang -
Valve fvian

BRI o

2 “ Budget allocation wilt be made available / reflected under the cornmodities and

Suv:ces (596000-Payment to the other for the services rendered) in the respective Department’s ,
budget, an the basis of sanctioned joks and wiil be spent only” Fc‘r paymcnt nf salaries to thr-se
c«tpgor:es of empfoycv '

3. ' . T'u_ momhiy wages fixes for the above cate; voncs of employd.es wilk be

. Rs:1200/- per month:

.

4, The Departments / Appointing authorities are required to mamtam respectlve

record of these emp!oycea

-5, ) " In view of the above, the Government of NWFP, Education Departmenf has
“directed to lift the temporary ban on appr‘mtme.nt imposad under the departrment letter ol even - -
number dated 30" June, 1‘49 2

(Conto i e e P12)



' Better Copy

 Page-2

6. The Director Primary Educatlon may piease submit demand for budvet
alloca‘uon under Commodities and Services (596000- Payment to the other for Services

3

rendered) to meet the cver-all expenditure for taking up with Finance Department on o

ur:ent basis.
' (Nasrullah Jan)
Addl: Secretary Education-|

A Endst: No. SOG/EDU/B 147/I\C/92 ‘Dated 22-11-1992

. “t
Copy of the above is forwarded for information to:-
1. PSto Sec're‘tary to Govt: of NWEP, Finance Department.
2. 'Addi: Secretary-il; Education Department &ovt of NWFP.
‘ 3 PS to Secretazy Education, NWFP.

{Nasrullah Jan)
Addi: Secretary Education-|




- Bett_ei‘. Copy

' Phone No:812072 . . RSk DIRECTORATE OF PRIMARY EDUCATION
_ : ' 7 NW.EP (HAYATABAD) PESHWAR. S
. - NO, f»!/Directorate/PA/M&A/Appomtment of Persons to po;ts .
on Contact basis .
Dated Peshawar the 7.12.1992
To.

1-35. All the District Education Officer (M&F), Primary
36-92.All Sub-Divisional Education Officers (M&F) in N.W.F.P.

© Subject  APPOINTMENT OF PERSONS TO POSTS ON CONTRACT BASIS.

Mémb;— - :
’ I am directed to enclose a photo state copy of Serv:ce and. Genetai

- Admxmstration Department Government of NWFP Mo:SORI (S&GAD) 4-7/86 dated Gth; Apra]

1988 regardmg appointment of persons to posts on contact basis and a copy of Govemment of .

NWEP Educa’t:on Department Memo:No:50 (G)YEdu:/6- 147/KC/92 datecl 22.11.1992 regarding

recruitment to the post of Non-Education cadre in the Education Depar‘ment and dlrect you to .

make appomtment of chowkidars sanctioned for primary schools W.E.F, 1.7. 1992 in the llght of

the lmtructton contained in the above referred memorandum

B Evcl As above.

_ ADDITIONAL DIRECTOR -1

. : PRIMARY EDUCATIN NWFP
. EndstNo: & date as above.
: _ Copy forwarded to the:-
I, - Secretary to Government of NWFP, Education Department

2.7 P.A. toDirector Education (Primary) NWFP, Local Office

" . ADDIT;'ONAL DIRECTOR -I.
; : PRIMARY EDUCATIN NWFP

- Oy ¢1CER

\VALE SWABI
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- OFFICE OF THE EXECUTIVE DISTRICT OFFICE R(ELEM&SECONDRY EDU: SWABL
- E’ndsi:No.i?S-sz/ CLASS 1V APPOINTMENT FILE/DATED, 9/7/08

Copy of the above is forwarded for mfoxmatxon & necessary acnon to the -
Deputy District Officer (M/F Swabi/Lahor& Topi.
Prin¢ipals/Headmasters, GHSS. GGHSS/GHS/GGHS (D1 strict Swabi).
District Accounts Officer Swabi,
District Officer .(M&F) Local Office.
ADEO(Establishment)) M&F Local Office.
. Supdt(M&F) Local Office. '
Dealing Asstt: Concerned.

,-.\)c\‘m.ﬁ,w!\ii—‘

EXECUTIVE DISTRICT OFFICER :
(ELEMENTARY & SECONDARY EDUCATION SWABI




GOVERNM ENT OF KHYBER PAKHTUNKHWA
Elementary & Secondary Education Department

c / /7/ Block "A” Opposite MPA’s Hostel, Civil Secretariat Peshawar,

No: SO(Lit-1)/E&SE/1-1/2012

The Director
Elementary & Secondary Education ‘
Khyber Pakhtunkhwa, Peshawar. S

Dated Peshawar the 30-08-2017 .

1-EXECUTION PROCEEDINGS IN COURT OF CIVIL JUDGE No: il IN CIVIL SUIT MST:* ~ -

FARHAD BIBI VS GOVT: OF KPK.

2- VARIOUS PETITIONS PENDING IN PESHAWAR HIGH COURT BANNU
REGARDING ENTITLEMENT OF PENSIONARYU BENEFIT TO FIXED PAY/ .
CONTRAT POLICY CLASS-IV.

| am directed to refer to the subject noted above & to enclose herewith a

Sd/-
{Abder Bayf Vhaital)

Section Officer (Lit: 1)

- £ndst; No: & date even as above.

RN

- DIRLCTORATE E&SE DEPARTMENT KHYBER PAKHTUNKHWA, PESHAWAR.,

S _ -’(}0,7
. Endst: No: ‘5@3 % /Lit: 11(G) Civil Suit Lakki Dated Peshawar the_gg_/09/2017

5 1 Copy of the above is forwarded to All the District Education Officers(M/Female}in Khyber
: Pakhtunkhwa, for favour of perusal & strict compliance, please.
Sectior: Officer (Lit: I) E&SE Department, Khyber Pakhtunkhwa, Peshawar
Section Officer (Lit: 1) E&SE Department, Khyber Pakhtunkhwa, Peshawar
Deputy Director (Lit: ) local Directorate.
PA to Director, local Directorate.

v bW N

| //wi

Sl ' 455;!. Director Akits b}
&SE Departmen; Khyber
Pakhtunkhwa, Peshawar.
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GOVERNMENT OF KHYBER PAKHTUNKHW A
FINANCE DEPARTMENT

No. BO-1/FD/1-22/2016-17
Dated Peshawar the 12/07/2017

The Accountant General,
Khyber Pakhtunkhwa, Peshawar.

1) EXECUTION PRQOCEEDINGS IN HONORABLE COQOURT _OF CIVIL

JUDGE NO.IIT IN CIVIL SUITE MST: FARHAD BIBI V/S GOVT: OF
KPK AND QTHERS.

2) VARIOUS PETITIONS PENDING IN HONORABLE PESHAW_AR HIGH
COURT _ BANNY  BENCH _ REGARDING _ ENTITLEMENT  OF
PENSIONARY BENEFIT TO FIXED PAY/CONTRACT POLICY CLASS-1V

O I'am directed to refer to your letter No.H-24(110)/Lakki Marwat/2016-
= 17/201-2 dated 19-04-2017 on the subject noted above and to state that Fixed Pay
... DPolicy was introduced in 1997 & 1999 whereunder the class-1v employees of specified

e PEPATIMENt including Education, were required to be appointed on fixed pay, Later o s
=7 77 the provincial Government decided to discontinue the Policy vide this Department's e
ST 0T i letter No. 80-1/1-22/2007-08/FD dated 29-01-2008, which, inter alia, provides that "All ' L
el e Clasev Fixed Pay employees have been regularized .in BPS-I giving them the
o = plarus of Civit Servant, with effect from 1st July, 2008 (but rot from the date of their e
i - - Bppointments), This policy still stands same and required to be followed in letter and T
T W T soinn . | |

_‘ AS far as appointment of legal advisor for the office of Treasury/Account
C -t ... offices is concerned, it is clarified that in each District, the Government pleaders are
LT aveliable for providing legal assistance to Departments.  Besides, Attorney

- " General/Advocate General and other Law Officers who are also pleading Government
T -£aSes I the Peshawar High Court, Peshawar and Supreme Court of Pakistan. Therefore,

= rereating an additional liability on public exchequer is in no way justified,
u SR :;»7'. s It is, therefore, advised that all Department's/offices concerned may -
Pl o g;ursu?’ sugh Cases regularly in compliance with laid down Law, rules and policy/ : '

So# e hstryctions,
- : i 1

Yours faithfully
/

,.;,::’)J L

(L, ¥ Y .

s k2N

(SAEED AHMAD KHAN) (37 >
SFS

K . . - . ' f‘ A (Y
U\ 7\, > BUDGET OFFICER-]
date even; [ S R I

‘ /: /" /4 "h \' W -’
Copy forwarded to the: }//m( ) Cf/l‘ ~N\

'

-
et
LW

e, L All.Administrative Secretaries concerr]ed in Khyber Pakhtunkhwa for information

= "“._;',__.1: T e, and necess: i . SN

- e o an—fJ.mEo sary eictlorl d?i'f : . }J\J\
T« el 2. PStoFinance Secretary, /V .
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GOVERNMENT OF KHVBER PARMTUNKHWA
| TFINANGE DEPARTMENT
(REGULATION WING)

- - NO.FD (SOSR-1) 12-7/2014
Dated Peshawar the 8" February, 2014

Ton

Alt Adrmntsirative Secretanies 0 Govl: of Khyber Pakhiuniniwa.
The Samor Mamoper, Soard of Revenue, Khybed Farniunkhaa,

The Secretary 1o Bove Whyher Pakhwnkhws

The Principal Secretary 1o Chiet Mmister, Khyber Pakhiunkisya

The Becretary. Proviacizl Assembly, Khyber Pakhiunkhes,

The Ssoratary Flnancs FATA FATA Becretanal Peshaviar

All Heads of Altached Depaniments in Khyher Perhiunkirag,

Al Divisioral Commissioners in Khyber Pakhiunkiiwa.

Al Polical Agents £ District & Sassiocns Judges in Knyhat Pakitunng
Thir Registrar, Peshawar High Court, Peshawar.

Trhe Chaiman, Pubic Sarvice Commission, Khybsr P akbtunkirvae

Tre Chairman, Serdices Tribunal, Knybes Pakhtunkhwas.

The Accouniant General, Kiybes Pakhtunkhwa, Pashawar

o LR R T D R )

a3 Bl e O3

Sunjent PROTECTION OF PAY QF CONTRACT EMPLOYEES ON

BEGLLARIZATIAN / APPOINTMENT ON REGULAR BASIS,

In pursuancs 10 the Tinance Livision's Office Memorandum

Go.T{SVR-U2012 dated 317 May. 2033, the competert aulhonty is pleased 1o

atmw the pay protection 0 non-Gazetted contract employees 09 ‘their

regularizaiion / appointment on regular basis with immediate effect subjsct o the
fchowing condifions:- ‘

iy That the contract appuinuTent has hean made on standand
ierms and conditions,  circulated oy ihis  Provincial
Government as amended from tirne to fime.

) That the contract employee has applied through propar

- channel and has been properly ralieved by fhe appointing

authority. This condition shall nost apply in case of
regularization on the same post.

i) That ‘reguiar‘iza‘tian / regutar appaintment nas besn made
with the approval of competent authority.

Wy Trat there is ne break / interruption between contract sErvice
and reguiar Service '

V) That the service renderad on contract pasis shall not gualify
for pension / gratuity. '

vit | Thatin case of regular appointment in lower grade, pay shalt
nol e proteciad.

Yours faithiully,

R AT | g
oL & (RAZAULLAH KHAN}
el Addi Secretary (Regulation)

ge your online data. Learn More>

4
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Endst: No .FD (SOSR-1) 127 12014 Dated 6™ Feb, 2014

, Qﬂpy for mformatwn & ns»assary action to the .

O DLl 1O

The B:ractor Treasunes & accounts Khyber Pakhtunktiva.

-All'the Disfrict Comiptrolier of Accounts in Khyber Pakhtunkhwa.

The Girector, Local Fund Audit, Khyber Pakhtinkhwa, Peshawar.
The Director, FMIU, Finance Department

The Treasury Officer, Peshawar.

The Secratary, Board of Revenue, Knhyber Pakhmnkhwa

All the District & Agencv Accounts Officers in Khyber Pakhtunkbwa 1 FATA

{MASOOD KHAN)
Deputy Secretary (Reg-If)

Endst: No. & Date Even

Copy for. mformation is forwarded to:-

1.

. 2*
3

All the Section Officers / Budget Officers in Fmam,e Depaﬂment Khyber
Pakhtunkhwa, Peshawar,

" The Private. Secretary to Senior Minister for Fmance, Khyber Pakhtunkhwa.
‘The Private Secretary 10 Secretary / P. As to Special Secretary / Additional

Sécretaries / Deputy Secretaries in Finance Deptt:

- e

(Waztr hafnmad Afgar)

séctmn Officer (SR-1)
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% FHE 5UPREME COURT OF PAKISTAN .
{Appellate Jurisdiction) |

N

CPLANO. 37 /2018

K

UpT——— LR L ...a.._q,,.,,? e
"~

| Govt. of Khyber Pakhiunkhwa through Secretary
| Elementary & Secondary Bclication Peshawar Etc
------------ PETITIONERS f
YERSUS
‘Wakeel Khan : ' e RESPONDENT
e R I
Appeal from Lo KPK, Service Tribunal, Peshawar
Co-t_mse! for Petitioner : Adwocate General  KPK, Peshawar
Instituted by . oo Mian Saadullah Jandoli, AOR
INBDEX
TS.No | Description of documents ~ I Dated Page _
1. Concise statement ‘ 05-01-2018 | A-C
2. CPLA ' : 05-01-2018 | 1-3.
3. Short order along with detailed Judgment of 12-10-2017 | 4-11
K PK Scrvice Tribunai Peshawar S N
4. Grounds of appeal 13-08-2013 12-14
5. Comments o 15-19
6. Appointment order 06-03-1993 120
7. | Sanction for encashiment of LPR 06-09-2012 |21
. 8. Departmental appeal 16-04-2013 - | 22
9, West Pakistan Civil Servant Rules, 1963 07-06-1963 23-33
710, | Stay application 05-01-2018 |34-35
| 1L &ffidavit's 05-01-2018 | 36-38

CERTIFIED that the paper book has been prepared in accordance with therules
the Court and ali the documents necessary for due appreciation of the court ha

heen included in it. Index is complete in all respect.

(Mian Saadullah Jandoli) S
Advocate on Record ' |
Supreme Court of Pakistan .
For Govt. of KPK/petitioners
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Goﬁt. of Khyber Pakhtunkh@a through Secretary

Elementary & Secondary Education Peshawar Etc

............ PETITIONERS

VERSUS

Wakeel Khan

CONCISE 57 ATEMENT

e eemee—e-RESPONDENT

ot
1

Subject matier and the law

2- Which side has filed this pe tition

Claim for Pensionary benefits

Government / petitioners‘

Court /Forum

Date of Who filed it and with |
a) Institution what result
b) Decision

‘?PK Service Tribunal Peshawar

a)13/8/2013 Respondent filed -
b)12/10/2017 service appeal which
has been accepted

Points noted in the impugned judgment

Treatment of points in the impugned

judgment

Loarned counsel - for the respondent
contended that the respondent was
appointed as Class-1V Chowkidar on pay of
Rs. 1200/- per month on (fixed) on 12-10-

further contended that. later on the service

of the respondent was regularized on 30-
07-2008. It was further contended that the
respondent was rvetired from servic.e on 04-
10-2013 but benefits ‘of pension ctc was not

extended t0 the xcspondent on: the ground

thaf length £ the serv;ce “of the respondent

1995 in cducation dcpnrtmcnf. 1t was,

In the present case the respondc.m

was initially appomted on 12-10-1995

followed by his regularization on 30-

7-2008. though the -respondent has

rendered tcmpmmy service . for a.

‘contmuous period . of more szm 1'7 :

years and 9 months SGIVI(‘C and _
regular.. service of more than 5 year«.A
and 2 months meanmg thereby that
as a whole he has more than 17 years
service at lns credit. By virtue of rule

23 as well as Chapter-1V ru]e 44 of

_,-\A ot
O
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tended that acc

ruics, 1963 thé service of the government
servant begin to qualify for pension when

he takes over charge of the post:to which he

is first appointed. It .wes further

contéended that according to Rule 2.3 of
the West Pakistan Civil Services Pension
rules, 1963 temporary and officiating
service shall count for pension f he has
rendered more than five years confinuous

; i sor B 7y ¢
temporary service IiOr ne purpose Of

pension or gratuity and temporary and

officiating service followed by confirmation

shall aiso count for pension or gratuity. It
was further contended that section- 19 of
the Khyber' Pakhtunkhwa Civil Servants
Act, 1973 was further amended by the
Khyber

(Amendment) Act, 2013 and the person

Pakhtunkhwa Civil Servants
selected for appointment on contract basis
were declared to be deemed as regular
cmploy and’ subsequently  were held

entitled for pensionary benefits.

' On the other hand the leainec Assistant

Advocate General Mr. Kabirullah Khattak
opposed the contention of learned counsel

for the respoy dent and contended that the

respondent was appointed  as Class-1V

Chowkidar on pay of Rs. 1200/ - per menth

on adhoc relief on {Fixed) vide order dated }

12-10-1995 and he was regularized vide

or'd_er dated 30-7-20C8 with effect from 01-

07-2008. It was further contended that the

respondent was retired n 04-10-2013 and

the respondent served as regular employee

only for five years hence, he is not entitled

the West Pakistan Civil Services

Fensions rules, 1963, he was qualified

Fifthe prescribed service for pensionary

henefits, therefore, the objections
raised by the petitioners is “not
tenable and not supported by any

rule of regulation.

In the light of the above discussion
we are constrained to ‘a’cc.e‘pt. the -
appeal and direct the respondent
department -to finalize the pension
case of the respondent and grant
pensionary'be'nefits to him. Parties
are left to bear their own costs. File be-

consigned to the record room.

o,

ossr%- /b CATION OFFICE™
(MALE) SWAB!
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LAW/RULING ON THE SUBJECT

" FOR

1~ COT‘\IS'I'I'K'U'!‘ION OF PAKISTAN, 1973
2. West Pakistan Pension Rules 1963

CERTIFICATE:

CERTIFICATE that I myself prepared the above concise statement which is correct.

\‘ﬁu {Mian Saadullah Jandoli) .
01 ' ', Advocate-on-Record -

MSTT Eg, PR rea ER’ Supreme Court of Pakistan
el swlibag vy For Government
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P [N THE SUPREME COURYL OF PAKISTAN '
4 ’ (Kppeliate Jurisdicti en) . .
CPLA NO._ oo sx- . [2018
1-  Govt. of Khyber Pakl_j"tunkhwa through Secf_'efary
: {! : - Elementary & Secondary Education, Peshawar.
5. . Director Elementary & Secondary Education, Dabgari
| I Garden, Peshawar. -~ o
‘ E 3. Govt. of Khyber Pakhtunkhwa through Secretary Finance
E Department, Civil Secretariat Peshawar. ‘
# 4-  Executive Disarict Officer (Now) District Education Officer .
(Male) Swabi. : - o
5.  District Accounts Officer, Swabi. o
‘ weeemen--PETITIONERS
VERSUS
Wakeel Khan son of Amir Xhan, Ex-Chowkidar Govt.
Primary School Wakeelabad, Lahore Shaqgi District Swabi,
R/O Mohallah Taus Khani village Lahore, District Swabi.
' : ' 1 RESPONDENT
C1VIL PETITION FOR LEAVE TO APPEAL UNDER
ARTICLES 212{3) OF THE CONSTITUTI_OI\/I OF
: ISLAMIC REPUBLIC OF PAKISTAN, 1973 AGAINST
THE IMPUGNED _JUDGMENT/ ORDER OF
% LEARNED KHYBER PAKHTUNKHWA SERVICE
5 TRIBUNAL, ' PESHAWAR DATED 12-10-2017 IN
- SERVICEAPPEAL NO. 1213/2613 ~
x;‘ . ‘
i RESPECTFULLY SHEWETH .
g | “The substantial questions of law of pﬁblioimportance_ and g'rou‘nd‘s, inter alia,
which falls for determination of this august (:Zour't are as under:-

- Whether the impugned judgment and order’ of Khyber Pakhtunkhwa Sei'vicef ‘

2
.

Tribunal, Peshawar does not suffer from material illegality, factually incorrect

and require intevference by this august court?

DISTT: EWQ OFFICT?
(WAL

ALE) SWASH
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E / 2. Whether Honourable Khybes °*11tu3x§vga£erv1ce Tribunal has properly and -

legally exarasea ts jurisdiction in this matter in hand?

T 3. Whether the respondent was not entitled for pension ary ‘benefits bemb having'
; iess service then matu f - pension?

] 4. Whether the respondent service was not a regular but temporary Class-1V
: employee on fixed pay?

3. Whether the Honourable Khyber Pakhtunkhwa Service Tribunal has pfbpéﬂy
and legally applied the law and rules in the instant case by ailowing the
pensionary benefits t© the respondent on less service for pension.?

6. Whether under the law 25 years regular service Or retirement on

- ' Superannuation entitled employee for pensionary benefits?

7. Whether the Honourable Knyber kntunkhwa Service TI‘Ib‘J nal has not legally
erred by treating and countmg temporary service in the regular service for
pensionary benefits which is not p(‘rmlsmble under the law.

8. Whether the Honourable Service. Inbunal has properly and lLbally apph(.d 2.2,

o 2.3 Pension rules 1963 in the instant case by extending pn.nsxonm'y bLm.flts o .
| ihe respor

£ the respondent.

FACTS

T%’ {8 Facts relevant to the above points of law, inter alia, are as under:-

\g‘é -

;’a‘g ' 1. That the respondent was appointed in Education department as Class-JVon™’

3 431973 |

as temporary on fixed pay.

2. That the respondent service was regularized on 30- 7-2008 and served in the

department for 5 years as regular cmployce who was not entitle for pensionary
A

benefits being having less than the mature service for pension as retired on

' 4 /1072013 without pensionary benefits
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> 3. That the respondent filed sefvizfe appeal No, 1213/2013 before the Khyber |

Pakhtunklwa Service Fribanal Peshawar. wherein parawise comments was

. - ,_.,;s-p‘g..,.\
/ . R, s
. ) SR ] .
) & ) . - -
]

calied from the petitionérs which were filed accordingly.

That the Honourable Khyber Pakhtunkhwa Service Tribunal Peshawar

L

accepted the service appeal of respondent vide order dated 12-10-2017.

5. That the petitioner mortally aggrieved from the impugned judgment and order

ce Tribunal Peshawar dated 12-10-2017 in Service

o

of Khyber Pakhtunkhwa Servi

Appeél Noe. 1213/ 2013 prefer this CPLA before this august court.

That the petitioners seek leave to appeal against the judgment and order of . -

Khyber Pakhtunihwa Service Tribunal Peshawar dated 12-10-2017 in Service

Appeal No. 1213 /2012,
It is, therefore, prayed that on acceptance of this petition, leave to appeal

against the impugned judgment and order of the Honble Khyber Pakhtunkhwa -

Service Tribunal, Peshawar dated 12/10/2017 1n Servicé' ‘Appeal No. 1213/ 2018 .

. may graciously be granted.

(Mian Saadullah Jandoli)
Advocate—on—Record
Supreme Court of Pakistan
For Government

NOTE: . .
Learned Advocate General, KPK/ Addl. AG /State Counsel shall appear at the lime of

hearing of this petition.

. . M o ) '

ADDRESS : N
Office of the Advocate General, KPK, High Court Building, Peshawar. (Telephone No.091-
9210119, Fax N0.091-9210270) . o '

has earlier been filed by Petitioners/

CERTIFICATE Certified that no such petition
gned judgment mentioned above.

Government against the impu

Advocate-On-Record

DISTT: = \naTioN OFFICER
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3 IN THE SUPREME COURT OF PAKISTA
‘B : (A‘pp“iia e }ux;sdlc;lon)

<
R AN heoT e

)

T E T "
AR

CHA NO. | /2018

CPLA NO. /2018

Govt. of Khyber Pakhtunkhwa through Secretary
Elementary & Secondary Education Peshawar Etc

eereeeee-PETITIONERS

VERSUS -

Wakeel Khan S ~-enn--—-RESPONDENT

APPLICATION FOR SUSPENSION OF OPERATION OF
THE IMPUGNED JUDGMENT/ ORDER OF THE LD. =
SERVICE TRIBUNAL, PESHAWAR PASSED IN SERVICE
APPEAL NO.1213/2013 DATED 12-10-2017 AND TO
MAINTAIN THE STATUS QUO TILL THE FINAL DECISION'

OF THE CASE. o :

e

e,

‘IESPECTFULLY SHEWETH -

1- That the respondent was appomted in Educauon depa*tment as CIass-IV on 12-10- .

kY
B -

1995 as temporary on fixed pay.

2-  That the respondent service ‘was rcgulanzed on 30-'7-2008 and served in the

department for 5 years as regular er“ployee who was not entltle for pensxonaly
benefits being having less than the mature, service for pension as rctlred on

4/10/2013 without pensionary benefits. '

\
.

That the respondent filed service appeal No. 1213/2013 before the Khyber

TN
LW
0

Pakhtunkhwa Service Tribunal Peshawar wherein parawise comments was called

from the ‘petitioners which were filed accordingly.
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ber Pakhturihiwa Service Tribunal Peshawar accepted

That the Honourable Khy
L] . . -‘A—-"ng"' DR Foo— T
the service appeal of respondentviae ord@Fdated 12-10-2017.

That the inipugned judgment of the Honble Service Tribunal is totally illegal

=

against justice and having no backing of law.

That the petitioner has a good prima facie case and balance of convenience also lies

. s

That if the impugned judgment

granted the very purpose of#his petition would be lost.

It is, therefore, humbly prgyed that

~.
,

order of the Horble Khyber Pa

dated 12/1072017 in Service App'eal No. 1213,2013 may gijac_ieusly‘ be suspended

S

and to maintain status quo till the final decision of the case.

el

(Mian Saadullah Jandoli)
Advocate-on-Record

" Supreme Court of Pakistan
For Government

ont and order is not suspended and status-qi10 is not’

the operation of the impugned = -

Ny . . -
Khiunikhwa Service Tribunal, Peshawar
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: OFFICE OF THE DISTRICT EDUC dCI'TON OF FICER (\/IALEB SWABI :
- QFFICEQRDER. . . _ - - - :
: The unue*swm is pteasea 7'_a11w4 r!we %l um Lv orﬁmals to- renre from. “he - Covc' B
Service with penswnarw ‘oenefits alreadV rétiréd: witholt pension benefits. due to less quahfymc'
service and were appointed on fixed/contract pay in the light of judgment in the service appeal
‘No.1213/2013 and 1214/2013 on subject to the condition of final decision of the apex court of . )
Pakistan in CPLA No:03- P/7018 and 04tP/2018 filed against the said judgment. - "

SNo | Name & Designation chool - ~ | Date of Retirement i

01 Mr.Wakeel Khan Ex-Chowkidar | {GPS Wakeel Abad Lahor Shargi | 23-03-2012 A
C . Eahor (Swabi) !

02 Mr.Amir Aman Ex-Chowkidar GPS Gujar-Abad Swabi 31-03-2012 - '

Noze:- Their Previous orders of retirement from Govt service without pension benems are hereby
‘With drawn. '

(JEHANGIR KHAN)
DISTRICT EDUCATION OFFICER
(MALE) SWABI

Endst No {{,67- “—R /Rev: Rid file No,118/C- IV/Dated | 2 /12 2018
. Copy of the above is forwarded for information and n/a to the:-
1:- Registrar Supreme Court of Pakistan.” ‘ T
+ 2:- Registrar Peshawar High Court Peshawar. - _ , ‘. e
3:- Registrar Service Tribunal Peshawar, ' ' ' L
4:- Secretary Elementary & Secondary Education Khyber Pakhtun Khawa Peshawar
5:- Director Elementary & Secondary Education Khyber Pakhtun- Khawa Peshawar. ‘
6:- District Accounts Office Swabi, ) _ _ . o
~7:- Sub Divisional Education Officers Concerned. -~ - : - '
8 Ofﬁc1als Concerned.




