e |
02.04.2019

{

. 03.05.2019

Petitioner in p’erson' present. Mr. Kabirullah Khattak,

¢ ‘Addl: AG alongwith Mr. Fazal Khalig, ADO for respondents

present.

Representétive ~of the respondents - produced

implementation regbrt, whereby post retirement pensionery .

benefits were allowed to the appellént vide order dated - -

02.02.2019 and the same is placed on file. Case to come up for
further proceedings on 02.05.2019 -beforé S.B. | :

(AFIMAD'HASSAN)-
ae \ MEMBER
LU S

Counsel for the petitioner and Mr. 'Usman Ghani, District :
Attorney alongwith Fazle Khalig, ADO for the respondents.
present. - '

Office order dated 30.01.2019 has been issued by DEO (M)
Swabi, wh‘ereby,_the petitioner has been allowed to retire from |
Government service with pension benefits and encashment of
LPR ‘as admissible to him in the light of judgment passed by
this Tribunal and presently under implémentation. By virtue of
the office order the previous order of retirement of petitioner

without pension benefits has also been withdrawn.

The copies of office order have.been endorsed, inter-alia, to
fhé, District Account Office Swabi who now has to execute the
office order dated 30.01.2009 practically in compliance with the
‘judgment of Tribunal under implementation.

Resu!tantly the proceedings in hand are consigned. The
- petitioner shall however, be at Iiberty to have the proceedings

restored in accordance with law in case any portion of relief

Chaka -

granted to him remained unsatisfied.

ANNOUNCED
03.05.2019




FORM OF ORDER SHEET..

6.02.2019 -

Execution Petition No. 12/2019
S.No. | Date of order Order;_ofr other proceedings with signature of judge or Magistrate
‘proceedings : : :

1 2 3

. 11.01.2019 The Execution Petition of Mr. Wazir Shah submitted to-day by

' Mr. Asad Zeb Khan Advocate may be entered in the relevant Register and

put up to the Court for proper order please. \
PR RE,E';ISTRAR ‘
2- QL // // 9 This Execution Petition be put up before S. Bench on -

26-2-/9 - | \ :

CHAIRMAN

Counsel for the petitioner present. Notices be issued

to the respondents for implementation report on 02.04.2019

A

(Ahmed Hassan)
Member

before S.B.
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< BFFORE THE SERVICE TRIBUNAL, KHYBER PAKHTU NKH WA
: PESHAWAR

Execution/Implementation Application No. _ /2 /2019
) In Service Appeal No: 906 of 2616

WAZIR SHAH
VS

SECRETARY EDUCATION AND OTHERS

oix ]
S.No Description of documents Annex Pages -
1 Execution/Implementation Application | .2
2 Affidavit . Y,
R -3 | Copy of Service Appeal & order/judgment A&B o
| - dated: 27-03-2018 ame walhi cockion -’
| : 4 | Wakalat Nama ~ /ﬂ

Through

As%éﬂ _%HAN
< Advocate High Court

Peshawar.

Al-haaj Plaza, Yousat Abad,
Dalazak Road, Peshawar.
0346-9800565

Dated:-08/01/2019
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7. BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
- PEQHAWAR

Execution/Implementation Application No. | / 2_ /2019
P Pald wa
In Service Appeal No: 906 of 2016 Ferviee Tt

5‘ o!
Diary No.

Wazir Shah S/O Habib Shah R/o Dewal Tehsil Topi, District Datedwj
Swabi.

Applicant

Versus

1. Secretary Education, Khyber Pakhtun Khwa, Peshawar. .

2. Director Education, Elementary and Secondary. Educatlon Khyber
Pakhtun Khwa, Peshawar.

3. E.D.O Education, Swabi.

4. S.D.E.O (Female) Education, Topi, Swabi.

Respondents

APPLICATION FOR AND ON BEHALF OF
APPLICANT /  APPELLANT  FOR
IMPLEMENTATION OF ORDER/
JUDGMENT DATED: 27-03-2018 PASSED BY
THIS HON’BLE TRIBUNAL IN SERVICE
APPEAL NO. 9062016 AND CONTEMPT
PROCEEDINGS MAY KINDLY BE

_ INITIATED AGAINST RESPONDENTS FOR
WILLFULLY . DISREGARDING  THE
ORDERS OF THIS HON’BLE AND TO
"PUNISH THEM IN ACCORDANCE WITH
LAW.

Respectfully Sheweth!

.. That the applicant filed above cited Service Appeal No. 906/2016
before this Hon’ble Tribunal, challenging the inaction of the
respondents to release/pay pension to the applicant for his services
rendered in the department.




o ;)

¥ 2. That the said appeal was argued at length before this august Tribunal
and the same was allowed in terms of judgment rendered in Service
Appeal No. 1055/2014 dated: 12-10-2017 titled: Jamroz Khan Vs
Senior District Account Qfficer and the respondents were directed to
release/pay pension to the applicant/appellants. The relevant portion
of the judgment dated: 27-03-2018 is reproduced here-in-below:-

“Judgment dated: 12-10-2017 passed in service appeal
No. 1055/2014 also perused and found the plea of the
learned counsel for the appellant as genuine.
Consequently the present service appeal is accepted in
terms of judgment dated: 12-10-2017 passed in service
appeal No. 1055/2014 titled: Jamroz Khan Versus Senor
District Account Officer Nowshera and 7 others. Parties
are left to bear their own costs. File be consigned to the
record room”.

{True copy of the Service appeal and order/judgment dated: 27-03-
2018 are annexed, mark as Annex-A & B}

3. That the applicant after passing of the above order, approached 1o the’
respondents and duly informed them about the order dated: 27-03-
2018 of this Hon’ble Tribunal containing clear directions by providing
attested copy of the judgment, however, the respondents paid no heed
thereto. The applicant visited the office of the respondents so many
times but to no avail.

4, That due to the unturned attitude of the respondents, the applicant is
constrained to knock at the door of this Hon’ble Tribunal for the
implementation of the order/judgment dated: 27-03-2018.

5. That the respondents despite of the clear directions, have willfully
disobeyed the order of this Hon’ble Tribunal by not releasing/ paying
| pensionary benefits to the applicant.

6. That the respondents have blatantly disregarded the clear directions of
this Hon’ble Tribunal and have in fact flouted the process of law by
their naked misuse of power.

7. That the above noted contemptuous behavior of the respondents on
one side made mockery of the orders of this August Tribunal and on
the other side increased the agonies and miseries of the applicant.

It is, therefore, most respectfully prayed that on acceptance ol this
application, this Hon’ble Tribunal may be pleased to:-

L. Direct the respondents to release/pay the pension and
pensionary benefits to the applicant, forthwith.




.
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>

[1.  Initiate the contempt proceedings against the respondents.

III. To Punish the respondénts in accordance with law for failing to
comply with the directions of the Flon’ble Tribunal.

IV. Any other relief deemed appropriate in the circumstances of
the case may also be granted.

Through
Dated: 08.01.2019

N
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BEFORE THE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA,
T © 7 PESHAWAR ' T

Execution/Implementation Application No. _ /2019
In Service Appeal No: 906 of 2016

WAZIR SHAH
VS
SECRETARY EDUCATION AND OTHERS

AFFIDAVIT

I, Wazir Shah S/O Habib Shah R/o Dewal, Tehsil Topi, District
Swabi, do hereby solemnly affirm and declare upon oath that the
contents of the Application are true and correct to the best of my

knowledge & belief and nothing has been concealed or with held there
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' BEFORE THE PROVINCIAL SERY

; Appeal No 01/ Iﬁé /2Q16
: |
! Wazir Shah son of Habib

' Tehsil Topi District Swabi :

PESHAWAR

T

|

ICE TRIBUNAL KHYBER PAKHTUNKFWA

1

Shah resident of village Dewal

Appellant -

Versus

Secretary Education Khyber Pakhtunkhwa Peshawar .

BT

1.
2. D.G Educatién Khyber Pakhtunkhwa Peshawar . ‘
3. E.D.O Education $wabi, District Swabi.
4.\ S.D.E.O Male - Education Topi District Swabi.
--------------- Respondents
S.No | Description of Document Annexure { Page No
1 Appeal I 1'% §A
2 Application for condonation along
with affidavit - ~ St ?:'
3 Copy of service book A ) @
4 Lopyof ,{g}ﬁm&m«f eedsl. 7B {4 |
5 Copy of.departmental appeal e -/
6 | Wakalat Nama /' ' 1 29/
ellant f

Dated 12. 08. 20

Through Counsel

{

the I"{\~~ ~t

1{6
ki

.
Ay Loy

ab Khan Advocate

High Court
At Judicial Complex Swabi

i
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! BEFORE THE PROVINCIAL SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

X . Whyber Pakhtukhwa
§ . .  PESHAWAR tgcrvicx, Tribunal
o t : e iy N\o«
i Appeal No Q\IQ A ' /2016 > /g
l l !p.au\d._[_b_L%lZQ
. Wazir Shah son of Habib Shah resident of village Dewal

Tehsil Topi District Swabi

Versus

S.D.E.O Male Edu

2. D.G Education Kh_\lrbEr Pakhtunkhwa Peshawar .
3. E.D.O Education Swabi, District Swabi.

cation Topi District Swabi.

Respondents

APPEAL UNDER SECTION 4 OF THE SERVICE TRIBUNAL

@X@J ACT 1974 DATED (al-%-38

AL !ﬁ’: ®WHERE BY AN APPELLANT

WAS RETIRED FROM SERVICE WITH NO PENSIONERY ,

BENEFITS

APPELLANT FILED A DEPARTMENTAL

Filedts —Cﬁ)ﬂy APPEAL BEFORE RE‘)PONDENT NO.2 DATED ON

- Mg,,
C‘tﬂ'?‘;l‘i‘

/ﬁ‘zﬂ

10.05.2016 WHICH REMET\INED UNRESPONSED DESPITE

OF STATUTORY PERIOD OF 90 DAYS ,HENCE THIS

APPEAL INTER ALIA ON

GROUNDS.
Re-submittad +

ed to -day

THE FOLLOWINGS FACTS AND

A AV Tak ek i e
-

RERpe

ke T
P
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| Respectfully Sheweth;

P : 1. That the appellant was appointed as chowkidar on contract

‘ B
basis dated on 09.04.1995 .

{ Copy of service book is attached annexure “A” }

t
i

2. That the appellant giftéd his land to the education

e dhmat g g

department in consideration for his ;appointment' . CoLe

(el R ETC
— 2

Z.S:ﬂil l : i S ABBCIREE “B"} —

T
. X

("
~3
— M

S g
™
<
~

3. That the appellant be éanle permanent after passing the
NWFP employees (Regjf;tl.'a.tion of Service Act 2009) by the
Provinc{al Government datcd on 24th Octolf)er- 2009.
According to section 3 of the said ;mt is Regulariéaﬁbn of

- ‘ | : services of cell'tain employees . All employees inclﬁding

recommendees of the high Court appointed on contract or

| , :
. . : il
Jj ' adhoc and holding that post on 31st December ,2008 or till

the commencement of this Act shall be deemed to have been

validly appointed ‘on |regular basis having the same

A TN YN
YT

Cra o2 ELLER K . . s '
- qualification and experience for a regular post .

4. That the appellant quaiifying his services for about 19 _years

‘ i
;08 months and 15 days;.But inspite of qualifying his service

he WaS'.'retire;d'fro'm seirvice dated on 24.07.2014 with no

e e S et o S
. prAMELLS nave also violated Art 25 and 27 of
()i

f']ﬁﬁ' faTa R TS R I




. That the appellant filed

» <

GROUNDS

(

pensionery benefi'ts which is illegal against the law and facts.

Hence liable to be set aside. C«opv % M &M

Ay  GBINCUNAL

illegal order of responde
dated 10.05.2016 but no

{Copy of Departmental

8

a departmental appeal against the
nt No.3 before the respondent No.2
remedy was granted uptill now.

appeal is atfached as annexure

- That feeling aggrieved of an illegal order he made'a departmental

appeal which was not decided uptil now and mandatory stipulated

period:of 90 days for waitini

g the decision of the authority has since

been elapsed. Since the respondent authorities are not prepared to

- listen the genuine grievance to the appellant regarding the illegal

order hence this appeal interialia on the following grounds .

A. That the impugnéd order is illegal unconstitutional and

void as initios and is liable to be set aside it is further

averred that abuse of discretion by a public functionary

violates Art 4 of.cons

litution, appellant rights to be dealt

with in accordance with law was violated which is graﬂted

in Art 4 of the constitution of Pakistah 1973.

- B. That the re‘spondents'

have also violated Art 25 and 27 of

: ! o ﬁ
the constitution of the Islamic Republic of Pakistan 1973

._.:’?J:

et
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which guarantees 'qufafity of all citizen and safeguard

‘against discrimination in services.

C. That great inj ustice has been done to the appellant by the

respondents.

. D. That after no considée

to the departmental

E. That ‘appellant shall

arguments with the

Tribunal .

that upon ‘accept:

- benefits

Dated 12. 08. 2016

Through CQﬁnsel

ration was given by the respondents

representation. Appellant has come

to this Honourable ’[ﬁ"ibunalito get justice.

| urge any other points at the time of

o

It is pfe

tance of this appeal pgnsiénery

gréﬁted to the appellant.

Appellant
SN

Hngh Court
At Judlcml Complex Swabi

permission of this Honourable

mise it is respectfully prayed
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Service Appcal No. 906/2016l
~Date oflnslltu‘mn 15.08. 701(|

Date of l)ccrslpn. 27.03.2018:

Wazir Shah i

Vs I !

Seeretary Educdtlon Khyber Pakhtunkhwa
Peshawar & 3 Oﬂl(&lb

Judement/Order: i
27.03.2018 )

MUHAMMAD HAMID MUGHAL, MEMBER (J) Learned

(Muhammad Amin Kundl)

counsel for the appellant and learned Additional Advocate General
present. ‘

/\nguments heard. Ftle perused

Learned counsel for the appellant stated that the appe!lant

~ was appointed as Chowkadar on fixed pay baS|s/contract basis vide

order dated 09.04. 1995 That the appellant was retired from
service on 24.07.2014 bdt without any pensionary benefits hence

“the appellant approached this Tribunal for the grant of pensionary

beneflits. ) N

; ~ Learned counsel for| the appellant has*faken the plea that in
the similar nature cases-this Tribunal has already granted relief of

pensionary benefits andiin this respect referred to the common
judgment dated 12.10.?017 of this Tribunal in service éppeal
bearing No.1055/2014. ﬂearned counsel for the apbeilant stressed
that the appellant beinggsimilarfy placed person is also entitled to

thoe same relief. !

. |
judgment dated 12.10.2017 passed in service appea!

N0.1055/2014 also perused and found the plea of the learned

counsel for the appellant as genuine. Consequently the present
service appeal is also accepted in terms of judgment dated
12.10.2017 passed in SCIVICP appeal No.1055/2014 titled Jamroz
Khan Versus Senor Dlstr|ct Accounts Officer Nowshera and 7

others. Parties are left to’ bear their own costs. File be consigned to

the record room. i

o i %‘» ' Ks
[ahsmonn] /. fri & o
(Muhammad Hamid Mughal)

l‘vmmbd Member
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AGOVERNMENT OF KHYBER PAKHTUNKHWA

. Elementary and Secondary Educatnon Departmem
Block- “A" Opposite MPA's Hostel, Civil Secretarlat Peshawar-

NO.S.O (LIT- I)IE&SEM -1/20124. .

Dated Peshawarthe 17 5 ~201 b

To

1. Dlrector
' Elementary & Secondary Educatlon

'Khyber Pakhtunkhwa Peshawar
2. All District Education officers(M/F)
~ Khyber Pakhtunkhwa.

SUBJECT: IMPLEMENTATION _ OF __PESHAWAR _HIGH _COURT. ™
" JUDGEMENTS REGARDING GRANT PENSIONARY BENEFITS . .-
O CLASS IV EX FIXED PAY EMPLOYEES .. & L o i

lam drrected to refer to the subject noted above and. to state that ali the iy 3:

' ‘subject cases may be dlsposed off in tight of para 13 of the jud;,ement of Peshawar High Court.ffl_"

dated 22-6-2017{copy. enclosed). It is further stated that all such cases may be exammed in~.':3-":’-
.'Inght of prevailing pensuon rules and the employees who have rendered mmtmum ‘ergth of .

service, which is 25 years in normal cases and ten years in special /famlty pensmn cases ER

Service rendered by offu:tals under contract, adhoc etc shall be coun ed towards pensrcm:

' prowde such officials were regutanzec{ at Iater stage and pension was demed to them_ ‘oh .th_e
ground of not fulfilling’ critena of minimum time as regular employee. e

However this Department may he kept informed of the day to day pr0ceedmgs

... Section officer (Lt

Endst.NO & date as above.

~Copy to:- .
'1.Advocate General KPK
2.Addl Registrar Peshawar High Court. ’
3. P.A to Spl: Secretary {Legal).

-+ seition officer (Litd) "
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BEFORE KHYBER PAKHTUNKHWA SERVICH TRIBUNAL,
: : PESHAWAR,

SERV[CE APPEAL NO. 103572614
Date olinstitution | 19.08.2014
Dateoi':judgmenp <. 12102017

. . i
Jamroz Khap Son of Momig Khan

‘R/o Lakrai, Tehsil and District Nowshera

VERSUS

H
i
t
| C .
N

1

L. Senior District Accounts Officer Nowshera.
2. Exccutive District Education Officer Nowshera, !
3. Sub-Divisional Education Ofﬁccrf {Female) District N owshera,
4. District Education Officer (Female) Primary District Nowshera.
5. Director of Education (F emale) Dabgari Garden, Peshawar, .
0. Govt. of KPK through Secretary Hducation, Civi] Secretariat, Peshawar., !
7. Govl. of KPK through Secretary F;'inance, Civil Secretariat, Peshawar., ' '
8. Accountant General, Accountant Genperal Officer, Gowt. of KPK, Peshaway

; (Respandents)

|

APPEAL _UNDER SECTION-4 _ OF  Thp KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST ,
THE RE&Q@MS_;WI—-IEI{EBY THE DEPARTMENTAT,
AN REPRESENTATION O THE APPELLANT HAS NOT BEEN
~\ DECIDED. AND THE STIPULATED PERIOD HAS BEEN |
. PASSED, !
PN “«"\‘ ' ,

\\C\ § Mr. {{likhar All. Advocate, |

i A FFor appellant,
N ey M Kabirullah Khatlak, Additionn] Advocate General « Forrespondents,
NN
Sy ; | ————

Mr. MUHAMNMA D AMIN KITAN KU:\;'DI ~ MEMBER (JUDICIAL)

MR. MUHAMMAD HAMID IVI'UGHAIr -~ MEMBER (JUDICIAL)
\ JUDGMENT : ‘

Y !

) A MULAMMAD AMIN KHAN KUNDIL MEMBER. - Our  this  single
- L T VLN N ;._.h‘._l:..—__x.ﬁ‘-'—.ﬁ‘;_ @& il

|
=%, Judgment shall ajso dispose of service appeal titled Wakeel I\Imu—\/crsus-(Jm-tmmcm
! 1

of Khyber Pakhtunkhwa through Secrelar!y Elemcnt;u'y & Secondary Education Khyber

| ' . .
- Pakhtunkhwa Peshawar and others bearing No. 1213/2013 and service appeal titleg
, : ] A ‘

Amir /\mzm-\fcrsus——Govcmmcnl‘ of lt[’\l))'ber Pakhtunkhwa through Secretury

Elementary & Sccondary Education Khyber Pakhtunkhwy Peshawar and others bearing
| . ' =

i

i
1

Bl i
DV
-
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No. 121472013 being identicul natuce arising out [rom the samc law, facts and
clreumsiances.

2. This appeal has been filed under Scction-4 of the Khyber Pakhtunkhwa Service

‘Lribunal Act, 1974 against the order dated 4. 10.2013 whereby the appellant was retired

Irom service on superannuation but without exiending the benefits of pension. The
appellant also filed departmental appeal L%iﬂ 14.05.2014. but the same was noi responded
!
henee, the present service appeal on 19.08.2014.
g
3. Learned counsel for the appellanljconlcnded that the appellant was appoinicd as
. i

Class-IV Chowkidar on pay ol Rs. 1200/- per month on (fixed) on 12.10.19935 in
|
! . .
Education Deparument. It was [urther ‘contended thal later on the service of ihe
appellant was regularized on 3(‘).07.200(‘,»:'. [t was [urther contended that the appellant
i

was retired from service on 04.10.2013 bul benefits of pension cte was not extended to

|
L. - .
the appellant on the ground that length of the service of the appellant was less then
- |
. |

|
qualilying service. It was further conlend?':cl that the appellant filed departmental appeal

lor issuance of pension, gratuity and othér benelits but the same was not responded. 1t
1
. [
L

was further contended that according 0 Rule 2.2 of West Pakistan Civil Services
|

Pension Rules, 1963 the service of the government servant begin to qualily for pension

i
when he takes over charge ol the post to which he is first appointed. 1t was further
b

. |
contended that according to Rule 2.3 of the West Pakistan Civil Services Pension

|
Rules, 1963 temporary and officiating scr\!‘vicc shall count for pension if he has rendered
j
more than five ycars continuous lemporary service for the purpose of pension or
| :
gratuily and temporary and officiating scrvice followed. by conlirmation shall also
|
4
N . . < \ o “
count for pension or gratuity. [t was further contended 1hat the NWEP Civil Servint
. I
| . .
(Amendment Bill), 2005 was passed by the Provineial Assembly-on 5" July 2005 and
assented. by the Governor of the [-’mvincjc-on o July2005 whereby scetion 19 was
i
i

amended and all the employees of the Provincial Government selected for appointiment

in the prescribed manner 1o the post on or after 1% July 2001but on contract basis were

deemed 1o be appointed on regular basis.| However, they were held disentitled for the
I % :
. - - i . .
pensionary benefits. It was further contended that s«rctlon- 19 of the* Khyber
i .

i i
[ P ] -
Pakhtunkhwa Civil Scrvants Act, 1973 was further iamended by the Khyber




. Pakhtunkhwa Civil Servants (Amcndmcn

W

B Act, 2013 and the person selected tur

/ i

’

counsel for the appellant also relied unre)

Versus-The State ete, Writ Petition No. 159
Wajihat W/o Nisar Muhammad-Versus-Sen

Petition No. 1659-P/2014 decided on 27

12.10.1995 and the same will be counlcdz

g appoiniment on conwract basis were declared to be deemed as regular employ and
subscquently were held entitled for pensionary benelits. Therefore, it was contended

that the scrvice of the appellant will be considered [rom the date of appointment i.c

for pension and gratuity cte. The learned

sorted judgments of the Worthy Peshawar

High Court in Writ Petition No. 1188 of 201;4 decided on 09.09.2014 titled Baghi Shah-

|
iC) of 2014 decided on 11.09.2014 titled Mst.

sor District Accounts Officer & others, Wril

112014 titled Yaqoob Khun S/o Abdul

Manan-Versus-Government of Khyber Palkhtunkhwa etc and Writ Petition No. 3394~

P/2016 decided on 22.06.2017 titled Amir’

i
T

Zeb-Versus-The District Account Gfficer,

N . | . .
District Nowshera ete. It was further contended that in the present service appeal the

departmental appeal was Iiled after some r.lulay but since the service appeal pertains to

the matter of pay, pension and other unolu

~—

closed the right of the appellant accrued to

.
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not run and relicd in this regard on 2002 P
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praycd that the appn.dl may be accepted :mrl

1l
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pensionary benelits to the appellant.

nenl therefore, the limitation does not fore
I
i
i

him;in such like matier the limitation docs
LC (C.S) 1388 Punjab Service Tribunal and

the department may be directed 1o consider

the Jength of service of.the appcllant fi'c;)m the date of his appointment and pay

4, On the other hand, the learned Assistant Advocate General Mr. Kabirullah

Khattak opposcd the contention of learned ¢ounscl for the appellant and contended (i

the appellant was appointed as Class-1V Ch

adhac relicl on (fixed) vide order dated 12,

dated 30.07.2008 with cfiect [rom 01.07.

appetlant was retired on 04.10.2013 and the

- i . . N
lor five years hencee, he is not entitled for

owkidar on pay of Rs. 1200/~ per month on
10.1995 and he was regularized vide order
2008. It was further contended that the
appellant served as regular employce only

pensionary benefits. In this regard he also

ulml on unreported judgment of the Wuuhy Peshawar lll”h Court passed in Writ

Petition No. 23-/2015 decided on 24.06. "‘Ob titled Sher Baclshah S/o Amir Badshah-
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Versus- Senior District Accounts Officer Nowshera cte and PLD 1990 Supreme Court

page 719 and prayed for dismissual of appeal.

3. We have heard the argunmients :mll,} gone through the record available on file.
0. Perusal of the record reveals that the appellant was appointed as Class-[V

1
i
Chowkidar on pay of Rs. 1200/- perjmonth on [ixed pay under relevant rules on
i
|

12.10.1995. The record further reveals ljhat the service of the appellant was regularized
1
i

on 30.07.2008. The record further reveals that the appellant was retired from scrvice on
|

e . : ! .

04°10.2013 but pension and graluity was not cxtended to the appellant.

| .

/. Regarding the question of catitlement of the appellant to the pension, we, would
like to reproduce the relevant rules of the West Pakistan Civil Scrvices Pensions Rules,

5 .
1963 below, as these would be advantageous in resolving the controversy:-

*2.2. Beginning of  Service-
'
Subject to any sfpccial rules the service of
Government ser\}unt begins to quality for |
. !
pension when h(—.li takes over charge of the
post to which he ,s first appointed.
Rule 2.3 '[‘cn;pm'nry and  officiating
service___ Temporary and officiating
1

service shalt cou;m for pension as indicated

. 13 )
|
|

below:-
0 Government ser:\-'auls borne on temporary
cstablishment wlio have rendered more than
: ,
live years continuous temporary service for
the purpese ol pension or grutuity; and
(i) Temporary i é)fﬁﬁiuling service {ollowed
by confirmation Eshall also count for pension

or gratuity.

8. The rules ibid reveal that the service of government servant begins to qualify for
' |
pension from the very first day ol his/her taking over the charge, irespective of ihe Tact
i |
whether his/her appointiment and entry,in to service was temporary or regular. It 1s also
i | :
clear from sub-ruie (1) that continuous temporary service of a civil servant shall also be
E i
S ] )
counted for the purpose of pension and! gratuity and by virtuc of sub rule (it), temporary
. ' ! 1

and olliciating service followed by conformation shall be counted for pension and

aratuity. : i

. 1
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Y. We deem it appropriate to meation here that question of interpretation and teue

A he ter vl ‘Hl wust Supreme Court of Palistan i

iport (o the term pension was raised betese the august Supreme Court of Pakista in

case titled “Government of NWIEFP through Sceretary to Government of NWEY
1

Lo i .
Communication & Works Bepartment, Peshawar Vs Mulwmimad Said Ihan and

1

|
others (PLD 1973 Supreme Court of P:lkiistan 514) wherein it was held that:

“It must now% be taken as well scltled

that a person who enftcrs government service

' has also something 1}0 look forward after his
retirement (o what? are called retirement
benclits, grant of p:cnsion being the most

i

valuable of such bt‘:l:'lCﬁiS, ft is equally well
scitled that 1.)cnsionj5 like salary of a civil

servanl is no longer a bounty but a right

acquired after putting a satistactory service

for the prescribed! minimum period. A

fortiorl, it cannot e reduced or refused

|
arbitrarily cxeepl ui the extent and in the
. . I 23
manner provided in tll}c relevant rules.
10. [n case titled “Seeretary To Govt: of the Punjab, Finance Department Vi L

Lsmail Tayer and 269 others” 2015 PLC (CS) 296, the august Supreme Courl of
| .
Pakistan was pleased to held that the pensionary benefits is not a bounty or ex-gratia

payment but a right acquired in consideralion of past service. Such right to pension is
i

i
“conferred by law and cannot be arbitrarily abridged or reduced except in accordance
- . 1

with such law as it is the vested right and Icgitimate expectation of retired civil servant,
¥
1. In the present case the appellant was wnitially appointed on 12.10.1995 [ollowed

by his regularization on 30.07.2008. Though the appellant has rendered temporary

service J"?r a continuous period of more than 12 years and ©§ mouths scrvice and regular
. |

service of more than 3 years and & months meaning thereby that as a whole he has more
‘ i

i

than 17 ycars scrvice at his credit. By virtue of rule 2.3 as \:\!ell as Chapter-IV rule 4.4 of

the West Pakistan Civil Services Pensions Rules, 1963, he has qualilied the prescribed
scrvice for pensionery beneiits, therefore, the objections raised by the respondents is not

!
tenable and not supported by any rute or régulation. Judgment of hon’ble Peshawar Ligh

=
i .

Court in Mst. Wajihat case (Writ Pctition; No. 1590-P/2014), Baghi Shah's case (Wiit
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+ Petitisin No. 1188-P/2014, Yagoob Khan case’s (Writ Petition
£ i

No. 1659-P/2014) and in Amiv'Zeb case’s (Writ Petition No. 3394-P/2016) may be

quoted as a relerence. ‘ g

12, In the light of the above discussi@n we are constrained to aceept the appeal and

direct:  the respondent-departinent to finalize the pension case of the appeltant and
: i :

grant pensionary benefits 1o him. Parties arc left to bear their own costs. Tile be

consigned to the record room. .
ANNOUNCED . - / / IR
12.10.2017 JJ\F’ o /‘/ [[’/L/ )9y 7 LT /)//
¢ o , (MUHAMMAD AMIN KHAN [\UNDI)
¢ MEMBER
(MUHAMMAD HAMID MU GHAL)
MEMBER




BEF ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.
Executlon Petltlon No 13/.2019, In Service Appeal No. 907/2016

Mr Wa21r Ex-Chowkldar ............................................. Appellant
VERSUS

Secretary (E&SE) Department Khyber Pakhtunkhwa Peshawar
Director (E&SE) Khyber Pakhtunkhwa, Peshawar

District Education Officer (Female) Swabi

S.D.E.O (Female) Education, Swabi............ .. Respondents
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BEF ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.
Executlon Petition No: 13/ 2019 In Service Appeal No0.907/2016

Mr Wa21r Ex-Chowkldar ....... R R Appellant . '
VERSUS

Secretary (E&SE) Department Khyber Pakhtunkhwa Peshawar
Director (E&SE) Khyber Pakhtunkhwa, Peshawar

District Education Officer (Female) Swabi

S.D.E.O (Female) Education, Swab1 ............ . Respondents

W N —

Implementation Report regarding the Judgment/Order dated 27 03 2018 of
this Honourable Tribunal in the above Tltle case.

Respectfully Sheweth,

1 That the above Title ‘Execution Petition is fixed for hearmg before the T-rlbunql
on 02.04.2019.

2 That this Honourable Tribunal mentloned in 1ts Judgment that "J udgment dated
12.10.2017 passed in Service Appeal No. 1055/2014 also perused and found the
plea of the learned Council for the appellant as genuine. Consequently the
present service ‘appeal is also accepted and terms of Judgment dated 12.10.2017
passed in service appeal No.1055/2014 titled J amrooz Khan Versus Semor
District Accounts Officer Nowshera and 07 others"

3. That the respondents has been xmplemented the judgment of thls Honourab}e
Tribunal, the petitioner was allowed to retire form Government Service with
pensionery benefits subject to the condition of final decision of the Apex Court
in CPLA No.548-P/2018 to 553-P/2018 (Implementatron order Annexed as- A

It is humbly prayed that the implementation of the Jud en 'of this
Honourable Tribunal may kmdly be accepted and ﬁled

DISTRICT

by

N

'EMA’L%) SWTA‘BI

AFFIDAVIT

, I do hereby solemnly affirm and declare on oath
that the contents of the Implementation of judgment is true and correct to

the best of my knowledge and bellef nothmg has been con ealed from

Honourable Trlbunal

;Str;ri it I 0""@91
{ e"?ﬁge; b\“ﬁ’i!’a}




.Mr. Wazir Ex-Chow

I:- His Previous

Name & Designation Name of Schoor

ight of Jjudgment in the $eroe appeal No0.907/2016 Qn subject to the

of apex court of Supren:s Court of Pakistan in CPLA No, 549-P/2018 filed

01-07.2014 10 30-06-20715
1365} days on full Pay,

| GPS Seri
; Cbanai(G)

orders of retirement from ¢ VL Service without p%cnsion benefits l

is hereby with drawn

* Endst No._$53-57

. ' “REHANA YASMEEN)
DISTRICT EDUCATION OFFICER
| (FEMALE) Sw4p;

~S\mev: Retirement File/ -1 Dated: 3 o 2/ /2019

Copy of the ab

3:- Director Eggp Khyber Pakhtyp, Khawa Peshayyg,
:- District Accounts Office Swabj

7:- SD concerned a/yy Origina) service Book.

8:- Officia) Concerneg,

< . ' 1

PIE T EDUCATION OFFICER
,"QQFEMALB) SWABI .
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