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* ' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

: ‘ CMNo. /2023
In execution petition No.152/2021 -
Appeal No.16650/2021

Rehmat ullah, Driver (BPS-4), S/O Gul Rehman Employee of Social
Security Institution R/O South Waziristan...........ccvveniniiin PETITIONER

VERSUS

1- The Dnrec’ror Genercl Employee Social Security Insin‘uhon Khyber
Pakhtunkhwa, Peshawar.’
2- The: Commissioner Employee SOCIOl Secun’ry Insh’ruhon Khyber

Pokh’runkhwo Peshawar.
' : CONTEMNOR. :

" RESPONDENTS.

APPLICATION FOR PROCEEDING AGAINST DEFAULTERS/RESPONDENTS FOR
NON IMPLEMENTION OF ORDER SHEET DATED 01.11.2022 OF THIS AUGUST
TRIBUNAL IN LETTER AND SPIRIT IN EXECUTION PETITION NO.16650/2021.

‘Respecifully sheweth:

1- That the appellant had filed service appeal No.16650/2021
- which was allowed in .favor of the appellant vides judgment
dated 05.01.2022. Copy of Judgment dated 05. Ol 2022 is
ah‘oched ....... eereeeeecenes erettensesenteattasnans eesrececrernenes sererrassnene A.

| 2- Tho’r the respondents were reluctant o |mplemen’r the
Lo Judgment of this august tribunal against which the pehhoner
' filed execution petition before this August Tribunal vide
Execution Petition No.152/2022. Copy of execution, petition is
attached.....ccveeeuvereennen. reeerereeeenreeeans iveienreeresareereeaarees B.

3- That after filing execution peﬁﬁoh the Petitioner is reins’ro’red

~into service with immediate effect by the respondents. Copy of
order dated 22. 09 2022 |s o’n‘oched as annexure is attached
................................... PO UUPPPPRURRRIIN O

4- That the on dated 01.11.2022 the Hondrabl'e Chairman of this
August Tribunal clearly directed that as reproduced below “the,



Respondents are directed to modify the order in accordance
with the terms of the judgment and provide the copy of the
same to the petitioner within. a week. In case they do not do
that the petitioner may come again in contempt. The instant
execution petition is filed. Consign”. Copy of order sheet dated
01.11.2022 is aHtached as QNNEXUTE...uveerveesiueeeeeereeseeeeeeeeeens D.

5- That the petitioner attested copy of order sheet to the

~ respondents but fill. dated they are not implementing direction

- of the tribunal to modify. the order ond benefits with effect from-

the dated. of judgment of this Augus’r fribunal. Copy of letter
dated 02.01.2023 is attached as annexure..........uueveecvvvvnenee E.

It is therefore, most humbly requested that on acceptance of
this application, proceedings may very kindly be initiated against
the  defaulters/respondents -for not implementing the
aforementioned order sheet in letter and spirit.

- Dated: 15.03.2023

APPLICANT

o MAHHTEAH-.
| Through: o ' ﬁ
: Afrasiab&#ﬁplr
' AdvocatelHigh Court

Peshawar

AfflchI
|, Mr."Rehmat UIIoh S/O Gul Rehman R/O South Wozms’ron Head -
office Peshawar social securlty Peshawar, do hereby declare and.
~affirm that the contents of this application is true and correct to, the
best of my knowledge and belief Gnd nothing has been concealed
from this August tribunal so far. - e



" Service Appeal No. .1665.0/2021

- Date of Institution ... - 07.01.2021.

Date of Decision ... _ 05.01.2022
Rehmat Ullah S/o Gul Rehman Ex- Drlver PBS—4 Employee Social Security
Institution R/o South Wazirstan. - . e (Appellant) '
¥ VERSUS
The Director General Employee Social Security Institution Khyber Pakhtunkhwa, -
and one another. _ ..~ (Respondents)
Roeeda Khan, ~ . .
Advocate : - For Appellant
Noor Zaman Khattak, . , :
District Attorney : ' .. For respondents
AHMAD SULTAN TAREEN  CHAIRMAN
ATIQ-UR-REHMAN WAZIR e _ MEMBER (EXEC.UTIVE) .
\ AN\/UDGMENT
ATIQ-UR-REHMAN wazm MEMBER _(_lu ' Brief facts of the

case are that the appellant whlle servmg as drlver was proceeded agamst on the’
harges of mlsconduct and was ultlmately awarded Wll’.lil maJor punlshment of
compulsory retirement form service vide order dated 10- 02 2012. The appcl.ans.
filed delaartpnental appeal, which was not r.es_po_nded, hence the lnstant service

appeal with prayers that the impugned order dated 10-02-2012 may be set aside

and the appellant may be re-instated in service with all back benefits.

02. Learned counsel for the appellant has contended that the appellant has
not been treated in accordance with law, hence his rights secured and guaranteed

\ under Constitution has~ badly been wolated that the 1mpugned order is void as it

has been passed without fulfiling the codal formalities; that no fn.na‘ln;,lap;yv._cau:c
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notice- was served upon the appellant nor any opportunrly of defense was :
afforded to the appellant that the appellant was not assocnated wrth proceedmgs :
of the inquiry, hence he was condemned unheard that the appellant was not
afforded " opportunity {0 cross-examine wstnesses, that there is no proof ancl

,ewdence regardtnq alleged’ charges leveled against the appellant that- "o

staterrent of wrtnesses has_been recorded by the mqutry ofhcer in-presence or
the appellant n,or—‘theja‘pp'ellant was af'forded opportunlty to r.ross-examlne such
witnesses; that the allegation so leveled are based on" ‘.-presumption,, as nothing
adverce had occurred due to lapses occurred on part of !the appellant; that there '
is no solid allegatlon agalnst the appellant in the charge sheet rather such
allegations spread over the whole career of the appellant where the appellant is
held guilty for loose nut bolt of front wheel of the vehicle under his use, which is
an ev@re/allegatlon another allegation |s vsolatlon of dasmpllne and rude
\ /j M(IOI‘ with staff, which is also factual in nature and Wthh cannot be proved
' wrthout conductrng proper lnqulry, another allegatlon is that due to the appellant
vehicles of the department sustalned damage, whlch also . th not been proved
:agalnvt the appellant and is “only to the extent of allegatlon tnat imposing lnajor-
penal*y of f'ompulsory retlrement from service on such petty allegatlons 1C unjust
as weil as Uﬂ]UStiﬂed that the lmpugned order is void ab initio, hence 1nd
limitation runs agalnst such order that the appellant preferred departmentl.l_
a‘ppecl wrth some delay but the delay occurr ed due to peculiar Cll'CleStcﬂ('f‘S in
his home{‘town‘, South Wavmstan where house and ploperty was destroyed rn
army operation and the ‘appellant was left homeless and famlly of the appeilant
N shlfted to Peshawar for safety; that the appcllant was mentally tlaun“latrzed botn
by terrorism at hrs home as well as due to compulsory retlrement fram service

§ - and the respondents were supposed to take a lement view of the sitvation , but

the respondents in utter violation of law and rule, |mposed major penalty of

compulsory retlrernent from service, thereby snatched the opportunlty of earning

livelitood: that the appellant was compulsory retired from service due to personal



‘grudge of the reSpondent'with the'appellant and was bent upon removing the -

" appellant from service at any cost;. that keeping in view the peculiar circdmstance

of the case of the appellant the appellant may be re-lnstated in servrce with a:l

back benef ts and the rmpugned order dated 10- 02 2012 may be set as;de

03.  Learned Dlstrrct Attorney for the respondents has contended that since
the mrtlal days of hlS appomtment on 27 02-1998 till, hlS compulsory retlrement
performance of the appellant remained unsatlsfactory coupled with complarnts at

every statlon throughout hlS service period; that the ent[re service perfod of the

'appellant was almost 14 years, Wthh is consrstrng of 20 complarnts ‘19

explanatrons and 3 show .cause notices; that upon such allegauon of

irresponsibility, the appellant was proceeded against wrthrn legal parameters, that

departmgp!ea'l/ppeal of the appellant is badly time barred henr.e not tenable in

Mm‘ law; that proper charge sheet/statement of allegatlon was served upon

the appallant, to which he responded but his reply was founcl not satssfactory

and he could not prove his inhocence, hence he was awarded ‘with maror .

: punrshment of compulsory retirement from service.

04. We have heard le-arned' counsel for the parties'and have perused the

record.

1

05. Record reveals that there is no specific allegation .against the appeliant in ‘

‘the cherge sheet/statement of - allegations leveled against aim; rather the

allegations SO leveled are fliknsy in nature. Fonny part of it is that one of the
major allegation i_s that nut bolt of .front wheel of the vehicle under his use were
loose, which could cause future accident. Rest of the alleg_ations are regarding his
rude behavior with staff and his casual behavior. Record vvould suggest that the

respondents were bent upon' removing the appellant from service on any pretext,
. S . .

 hence collécted all such-charges spreading over his whole career-and based upon

. his earlier lapses, the appellant‘ was served with a charge sheet,' to which the

appellant responded denying all such allegations. In order to justify their stance,
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the respondents had prOJected the appellant wrth a tainted. PcISt whereas' on the
cannot be made a- ground for awardnng penalty to a government servant
Needless to mentlon that the charges so Ieveled are based on presumptlon as
nothlng has been proved agalnst the appellant whereas an accused cannot be
convrcted on presumptxons Prosecutlon has to prove the guilt of an accused

beyond all reasonable doubt Reliance is. placed on 1991 SCMR 244 and ”002 PLC

\'
N

(CS) 503.

06. ecord would suggest that the appellant was nelther cervecl with any
' showcause notice nor-any departmental inquiry was conducted and the appellant

was peralized summarily on. ﬂlmsy charges without adhenng to the method

strength of PLJ.2005 Tr C (Serwces) 107 and Pl_l 2016 Tr.C. (Servrces) 324 |t_'

prescrlbewaw. The Supreme Court of Pakistan in its judgrnent reported as

\\/J \N &e}sﬁnR 1369 have held that 'in case of imposing maj‘or' penalty, the principles

of natural justice requlred that a regular inquiry was to be conducted in the
© matter and oppartunity. of defense and personal he:arlng iwasv to be 'provlded to
the civil {servant proceedecl agalnst, 'otherwise-civil servant ‘wo'u'l_d be condemned
unheard and major penalty of dismissal from servlce would be irnposed' upon him
W|thout adoptmg the requ:red mandatory procedure, resultmg in - manifest

|njustlce

07. .More'over' It is a 'carfdlnal 'princlple of natural justice of “universal
appllcatlon that no one should be condemned unheard and - where there was
llkellhood of any adverse actlon agalnst anyon« the - principle of Audi Alteram
Partem would require to be followed by providing the p-erson :concerned an
opportunity of being heard. The lnquiry ofﬁcer'mainly reliéd on hearsay with no
solid evidence against'the appellant. Mere'rellance on hearsay and that too

without confronting the appellant with the same had no legal value and mere

——

]

presumptlon does not form basis for lmposmon of major penalty, which is not

allowable under the law. We are also mindful of the question of limitation as the

[, T Making gy t‘om.aroulr ”"“‘uh Cour pammmrm——i . R G T T e
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appellant preferred his departmental appeal with a srgnlﬁcanl' delay, but smce the
lmpuqned order was passed in vrolatlon of mandatory prowsnons of Iaw, hence no
fimitation would run for challenglng such order. Rel:ance is placed on 2007 SCMR
834. We have also noted that the rcsponoents have no -case on merit except .
llmltation and the Supreme Court of Pa‘kistan in its'judgment reported -as PLD
2002 Supreme Court 84 has held that where on merits the respondents has no
case, then ilmltatlon would not be hurdle in the way of appellant for gettmo
Justlce Supreme Court has observed that the court should not be reluctant in
condoning the delay dependmg upon facts of the case under consideration. ‘We
are of the considered opinion that the appellant has got a .>trong case on merit;.
hence delay in SmeISSIOl'l of departmental appeal is condoned and he desorve to
be treated on humanrtarlan grounds, as the appellant belcng to an area which
was hit by terrorism during the period and the appellant suffered alongwith his

family and was dispiavced.

08. We are of the consudered opmlon that the: appellant has not been treaLed

in accordance wrth law and were compulsory retired from service Wrthout pro per

appllcatlon of law, hence the instant appeal is accepted and the lrnpugned order
is set asnde The appellant is re- mstated in service. The rntervemnu period is

treated as extra ordmary leave wrthout pay Parties are left to bear their own

. costs Flle be consrgned to record room. o

ANNOUNCED
© 05.01.2022

(ATIQ -UR-REHMAN WAZIR)
© MEMBER (r‘) .

fl*.f" O__'_ f’l')-'*
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BEF ORE THE KHYIBER PAKHTUNKHWA SERVICE TRIBUNA
PESHAWAR

Execution petition No. z S /202% g .

, In appeal No 16650/ 2021

Mr. Rehmat Ullah, Ex-Driver BPS-4, S/O Gul Rehman Employee of

Social Security Institution R/O South Waziristan...es PETITIONER
¥ VERSUS |
i- The Director. General ‘Employee Social Securlty Institution
Khyber Pakhtunkhwa. _
2-  The Commissioner Employee Social . Securlty Instltutlon
Khyber Pakhtunkhwa.

TS S -.....,,..,RESPONDENTS

EXECUTION-__PETITION _FOR DIRECTING THE
RESPONDENTS TO IMPLEMENT THE JUDGMENT
DATED 05.01.2022 IN THE ABOVE TITLED APPEAL IN
LIETTER AND SPIRIT :

R/SHEWETH: - R
1- That the above mentioned appeal has been decided by this
August Service Tribunal vides judgment dated 05-01-2022 in
favor ‘of the Petitioner. Copy. of the judgment is attached as
annexure.........,,..................,..........,.., ......................... A,

2- That the Petitioner filed the above mentioned appea‘l against
the impugned order dated 10.02.2012° where . upon the
petitioner major penalty of compulsory retirement. imposed a.

3-That after final arguments thIS augus’c Service Tnbunal decided -
the appeal in favor of the Petitioner ‘with the directions that:- -

“wek are of the considered oplmon thgt the-

appellant has not.been treated in accordance
with law__and . were  compulsory. retired from

‘ service without proper application of law, hence-
\ the instant appeal is accepted and the impugned .
N order is set aside. The agpellant is re-instated in
& ' service, The mtervenmg period is treated as extia
ordinary leave without pay. Parties are left to
- bear thelr owrn costs. File be cons:clered to record |
- room”, : .

4- That Petitjon'er after obtaining attested c0py.'of the jud'gmen't' .«
submitted before the respondents but the respondents are. not
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KHYBER PAKHTUNKH WA
Employees’ Social Security Institygion 4

Small Industries Estate Kohat Raéad. Peshawar.
Ph: 091-9212215.9212236 Fyx’ 9212513 R S
. : X 1 ot A 3 .

I R S

:;. ’ n‘\‘.';-
ORDERNO___ B(; | |

in com'pliance' with judgment / order passé& by the Khyber Pakhytunkﬁwa '
Service Tribunal PeshaWar in Service Appeal No. 16650 / 3021 dated
05-01-2022. Mr. Rehmat Ullah Driver (BPS-05) Khyber Pakhtunkhw
ESSI is hereby conditionally re-instated in service with immediate effect.
subjccf to final decision / consequences of the Supreme Court of Pakistan

in CPLA No. 1332/2022.

The intervening period is treated as extra ordinary leave without pay.

. - o DlmENERAL

Khyber Pakhtunkhwq. 1SSt
SSP/Admn/No. \3E\ - o Dated_~>_  /9/2022
Copy forwarded to the: '

I. Vice Commissioner, Khyber Pakhtunkhwa, 1SS;.

.2: Registrar, Khyber Pakhtunkhwa Service Tribunal. Peshawar for

* infofmation reference Service Appeal No. 1665072021 dated 05-01-2022.-
All Dircctors Khyber Pakhtunkhwa, BSS]. N i '
Al Deputy Directors, Khyber Pakhtahkhwal [iSST. - < 7voi et
PS to Commissioner, Khyber Pakhtunkhwa. ESS]
0. Mr. Rahmat Ullah Driver. Khyber Pakhtunkhwa, 1:SS].
Personal file, '
8. Office order file.

ot
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DIRECTO GENERAL
Khyber Pakhtunkhwa, ESSI
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1™ Nov, 2022 | Learned counsel for the petitioner present. Mr.

—
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Kabirullah Khattak, Addi: AG for respondents present.

02.  Learned Addl: AG submitted copy of an office order
I\Lo.36 bearing Endst: No. SSP/Admn/No.1361-75 dated
22.09.2022, to which learned counse! for the petitioner
olbjccted that it was passed with immediate effect whereas it
dught to have been passed from the date of the judgment. The
réspondents are directed to modify the order in accordance
\\:'iih the terms of the judgment and provide the copy of the
same to the petitioner within a week. In casc they do not do

that the petitioner may come again in contempt. The instant

execution petition is filed. Consign.

03. Pronounced in open court in Peshawar and given

under my hand and seal of the Tribunal on this 1" day of
Novep:ber, 2022.

(Kalim Atshad Khan)
Chairman

i

Date o Pre vcﬂﬁ;m” ot A 1”3’“‘--"'»"‘"""5"”"'71 3/3~(/?/5
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DIRECTORATE OF LOCAL Funp Aupit
Kayser PAKHTUNKEWA

3P Ploor, Benevolent Fund Building. Saddar Road. Peshawar,
Phone: +92-91-9211930, 9211923 Fax: +92-91-9212972
¥ LocallPundAudit  £] LocalFund AuditKP (% K pkAudivG:Gmail. Com

NO. LFA/ESSI/Vol-2/2012 55 ¢
Dated Peshawar the _ 03 7 ¢ . 2093

The Director Audit,
Employees Social Security Institute, 5 W

Khyber Pakhtunkhwa, Peshawar.

Subject: - 1. INCREMENTS DURING EXTRA ORDINARY LEAVE
2. SALARY OF BACK PERIOD

Please refer to your letter No.SSP/AUDIT/2760-62. dated 23-11-2022 on the

subject cited above.

The judgment of the Honorable Service Tribunal Peshawar is quite clear and self-
explanatory, wherein the intervening period is treated'as extra ordinary leave without pay. Hence
the intervening period is not eligible for increments. Moreover, the salary of the incumbent can
not be released til tinal decision of the Honorable Supreme Court of Pakistan in CPLA
No.1332/2022.

DEPUTY DIRECTOR (HO)
LOCAL FUND AUDIT
KHYBER PAKHTUNKHWA
PESHAWAR
Endt: No. & Date Even:
Copy @Narded to the:-
v 1. Vice Commissioner ESS], Khyber Pakhtunkhwa.
2. Director General ESSI, Khyber Pakhtunkhwa. g,,\ ;
——— " £ ,"(—
IS e
| [ w
N v
W DEPUTY DIRECTOR (HQ)
D LOCAL FUND AUDIT
\'s KHYBER PAKHTUNKHWA
Q PESHAWAR



