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v BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

~ Service Appeal No 1281/2020

Date of Institution ~ ...  02.03.2020
- Date of Decision 16.09.2021 .

Asfandyar D M, G.M. S Tangi Payeen, Khadagzal Dir Lower.
(Appellant)

- VERSUS

- Secretary to Government of Khyber Pakhtunkhwa, _(‘E&SE),
Peshawar and two others.

| (Respondents) .

Muhammad Ayub Khan Shinwari, .

| Advocate ‘ ...  For Appellant.

l _ , .

i a ~ Muhammad Adeel Butt, _

| Additional Advocate General ... For Respondents.
AHMAD- SULTAN TAREEN ... CHAIRMAN
ROZINA REHMAN | MEMBER (J)

B  JUDGMENT - ..

- ROZlNA REHMAN, MEMBER (J):_ Brief facts of the case are that

, _appellant was appointed as Drawipg Master. D.uringiservice, he was

charged» in a murder case and was arrested by the lo,c'al-Police,

however he was 'acquitted by the competent court. of Law. After

release he reported back to the Department for ad]ustment/postmg

| but he was informed regardlng his termination from service and a
| copy of the order was handed over to him. Feellng aggrleved, he

filed depart-mental appeal which vAvas dismissed,' whete-after, he filed

- service appeal and his case was remitted to the Department for de-

novo proceedings strictly in accordance with law. Appellant was
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reinstated in service and inquiry was conducted. His absence period |
was converted into leave withoﬁt péy while some period was treated
as oh duty. Féeling aggrié\}ed, he filed another service appeal before
this forum and the respondents were directed to properly implement
the judgment passed in earlier service appeal in letter and spirit,
where-after, the respondents initiated inquiry proceeding but without
issuing any charge %heet and statement of allegatibns and the
appellant was held not entitled to any kind of pay,_ arrears,
increments and other service back benefits. Feeling aggrieved, he

filed departmental appeal which was rejected, hence, the present
service appeal.

2. We have heard Muhammad Ayub Khan Shinwari Advocate and

Muhammad Adeel Butt learned Additional Advocate General for the

respondents and have gone through the record and the proceedings
of the case in minute particulars.

3. Learned counsel for appellant contended that the impugned
orders are against law and facts as the order was passed without

holding any inquiry and without issuing charge sheet, statement of

allegations and final show cause notice. He contended that the
- appellant was condemned unheard as he was not given any chance of
AN -
personal hearing.
4.

Conversely learned A.A.G submitted that the Court order was

implemented in letter and spirit and that proper order was passed

after observing all the codal formalities in de-novo inquiry.
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5. From the record it isA evident ghat appellant was appointed as
Drawing Master in'the' year 1989 He was charged in murder case
vide F.I.R No.1454 dated 12.10.2005 registered at Police Station Ouch
U/S 302 324/34 P.P.C. He was arrested_ on 14.10.2010 by the local
Police and was acquitted by the com‘petent court of Law on
18.11.2011, whereas, he was removed from service vide office order
dated 14.04.2008. He filed Service Appeal No0.520/2012 and vide
order of this Tribunal dated 10.12.2015, impugned orders were set
aside and case was remitted back to the Department for proceeding
de-novo against the appellant. He was also reinstated in service. The
intervening period was ordered to be decided in the light of outcome
of fresh proceedings. De-novo inquiry was conducted and vide office
order dated 29.07.2016 of the District Education Officer, absence
period w.e.f 12.10.2005 to 17.10.2010 and 19.11.2011 to 15.01.2016
w-as.converted into leave without pay as extraordinary ieave while the

period w.e.f 18.10.2010 to 18.11.2011was treated as on duty. Again,

he filed Service Appeal No0.168/2017 and vide judgment of this |
Tribunal dated 10.07.2019, impugned order dated .29.07.2016‘1 was set |
aside and Department was directed to implement the judgment in
Service Appeal N0.520/2012 in letter and spirit by conducting proper |
de-novo inquiry and vide order dated 16.10.2019 of the District;
Education Officer, consequent upon the recommendation of Inquiry |
Committee, appellant was held not entitled to any kind of pay, |
arrears, increments and other service back benefits and the officeg

order dated 29.07.2016 was considered as correct and justified. Office |

order dated 29.07.2016 is hereby reproduced for ready reference:-




“Reference letter from the Director (E&SE) Khyber

Pakhtunkhwa ~ Peshawar _vide  No.2019/F.No,
P/F.Asfandiyar Khan Ex DM dated 27/06/2015, the
absence period in respect of Mr. Asfandiyar Khan DM
GMS Tangi Payeen khadagzai w.e.f 12.10.2005 to
17/10/2010 and w.e.f 19/11/2011 to 15/01/2016 is
hereby converted into leave without pay as
extraordinary leave, and the period w.e.f 18/10/2010

to 18/11/2011 is treated as on duty.”

6. As per this order, absence period w.e.f 12.10.2005 to |
17.10.2010 and 19.11.2011 to 15.01.2016 was converted into leave
without pay. As per record, F.I.R was registered against the appellant
on 12.10.200‘5 and he Was arrested on 17.10.2010. This is the period

during which the appellant remained absconding, therefore, he was !

|
1

rightly held not entitled to any back benefits because he never |
contacted his Department during this period and he went into hiding. i

He was arrested on 14.10.2010 and was acquitted on 18.11.2011 and |
I

this period was treated as on duty while the period from 19.11.2011 |

]

to 15.01.2016 when he was reinstated, was again converted into;'

leave without pay. He was not properly held entitled_ to the backi

i

benefits for the period w.e.f 18.10.2010 to 18.11.2011 when he was :

behind the bars. This period is converted into leave of the kind due,g
[

whereas, the period from 19.11.2011 to 15.01.2016 when he fought

for his rights and finally succeeded in getting his reinstatement order

!
i

is treated as on duty..
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7.  Inview of the above discussion; appeal in hand stands disposed
of accordingly. Parties are left t§ bear their own costs. File be

consigned to the record room.

ANNOUNCED.
16.09.2021

(Ahmad-Sukan Tareen)
Chairman




, q'~ Service Appeal No. 1281/2020

’ S.No

Date of order/

Order or other proceedings with signature of Judge or Magistrate and that of

proceedings | parties where necessary. |
i
] 2 3 ;
|
‘ |
16.09.2021 Present:

Muhammad Ayub Khan Shinwari, o
Advocate For Appellant.

Muhammad Adeel Butt, 4 | | &
Additional Advocate General ... For Respondents :

Vide our detailed judgment of today of this Tribunal placed on file,

absence period w.e.f 12.10.2005 to 17.10.2010 and 19.11.2011 to 15.01.2016
was converted into leave without pay. As per record, F.I.LR was registeredz

against the appellant on 12.10.2005 and he was arrested on 17.10.2010. This

is the period during which the appellant remained absconding, therefore, he

was rightly held not entitled to any back benefits because he never contacted:
his Department during this period and he went into hiding. He was arrested on

)

14.10.2010 and was acquitted on 18.11.2011 and this period was treated as on;

i
|
|
1

i
|
i
|
I

duty while the period from 19.11.2011 to 15.01.2016 when he was reinstated
was again converted into leave without pay. He was not properly held entitled

to the back benefits for the period w.e.f 18.10.2010 to 18.11.2011 when he:

: : !
was behind the bars. This period is converted into leave of the kind due,@

whereas, the period from 19.11.2011 to 15.01.2016 when heA fought for hisi

rights and finally succeeded in getting his reinstatement order is treated as onf
N |
duty. Appeal stands disposed of accordingly. Parties are left to bear their own;

costs. File be consigned to the record room.

ANNOUNCED.
16.09.2021

(Ahma an Tareen)
Chairman
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Appellant present-through counsel.

Muhammad Adeel Butt Iearned Addltlonal Advocate

General for respondents present

Bench is mcomplete as learned Member Executive
(Mian Muhammad) is on leave, therefore, case-is
adjourned to 16.09.2021 for hearing before D.B

C )

(Rozina Rehman)

Member(J)
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°17.09.2020 : Appella’ht in person and Addl. AG élongwith Shéhid A'nwa$? E :
| 'ADEO for the respondents present. - | -
" Parawise comments on behalf of respondents No. 1 ‘2 and 3» L v
submltted which are made part of the record. The matter is
~assigned to D.B for arguments on- 03.12.2020. The appelrant

may furnish rejoinder, |f any, W|thm one month

103.12.2020 Due'to pandemic of Covid-19, the case is adjouﬁrned to
' - 24.02.2021 for the same as before. ' '

2422021 Due to COVID-19, the matter is adjourned to
01.6.2021 for the same. |
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a ﬁ;~-l'5.07.2020 Cqunsél for the appellant presént. Arguméﬁtsfhearﬂd and record

perused.
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Contends that appellant was appointed as Drawing Master in
1989 who was falsely charged in case FIR No.1454 dated
12.10.2005 under Section 302 324/34 PPC at Police Station Ouch. |
The appellant was acquitted vide order dated 18.11.2011 where
after, he reported back to the department but he was informed to
hav;é been terminated from service vide order dated 14.04.2008.

Hefthen filed departmental appeal which was dismissed, therefore,
Ny g D

2 e gfs filed service appeal and the department was directed for de-novo
inquiry. He was reinstated in service, inquiry was’ conducted and
- 1 A S0 -
an order was passed in respect of his absence period which was
A )

':"ﬁ . assailed in another service appeal vide order dated 10.07.2019 and

h the respondents were directed to implement the judgment dated
19.12.2015 by .c;)nducting' proper de-novo inquiry. In pursuance |
of the aforesaid order of the Tribunal, the respéﬁdents without
holding any inquiry, issued office order dated ]6.10.2019_ '

& whereby the appellant was not held entitled to back Abeneﬂ_ts. Hi‘s€f

departmental appeal was rejected and now the instant service

appeal.
Points raised need consideration. Instant appeal is admitted for
, sie L . .
Appg\\amq‘wg?gcess ¥ed “Tegular hearing subject to all legal exceptions. The appellant is
R P - L ) i . e .
S e ditected to deposit security and process fee within 10 days. Notice
. 1 5/ ’7|% : be issued to the respondents. To come up for written
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Form- A
FORM OF ORDER SHEET
Court of
Case No.- / 28/ /2020
S.No. Date of order Order or other proceedings wifh signature of judge
proceedings : '
1 2 3
1- 02/03/2020 | The appeal of Mr. Asfandyar prese_nted today by Mr. Muhammad
Ayub Khan Shinwari Advocate may be entered in the Institution Register
and put up to the Learned Member for propel order please.
o REGlg%mE 23| >e20
2. | b _02_020 This case is entrusted to S. Bench 'for preliminary hearing to be
) putupthereon ]2 -0~ 020
MEMBER
17.04.2020 Due to publié“holiday on account of COVID-19, the case

¢

—
Fal

—

adjourned to 15.07.2020 for the same. To'come up for

he same as before S.B. . ﬁ ,
. . - : Reader




Asfandyar versus - ‘Secty to Govt QI” KP, (E &8) Edu & others
INDEX
S. No _Description of Document Dated Annex '| PgNo
1. Service Appeal and Affidavit | — Y
2. Copy of appointment order 20-09-89 A S
3. Copy of FI.R 12-10-05 B. s
4. Copy of Judgment and Order of | 18-11-11 C '
AS.] -
5. Copy of Endst 14-04-08 D A0
6. Copy of Judgment of Service | 10-12-15 E
' Tribunal 09\ J";Z I’J
7. Copy of office order - 129-07-16 F 25
8. Copy of Judgment in S.A No|10-07-19 G
168/2017 2629
9. Copy of Office Order 16-10-19. H J2
. 10. Copy of Departmental Appeal I S/
L1.- | Copy of impugned order 22-01-20 - J 3-9-/
,\Qi)v okl ~Nong R
= \)\ R . 3 \‘t
‘ 02 {‘05 /7-07'0 Appellant |
N N_\)O* C'J- i ’
: | Through
Muhammad Ayub SiNnwari

B ,

In The Khyber Pakhtunkhwa Service Tribunal, Peshawar

Service Appeal No / 2‘87 /2020

f

Advocate Peshawar

Chamber:

7-A Haroon Mansion,
Khyber Bazar, Peshawar

Cell No (Clerk) 03219068514

i
i
K
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In The Kliyber-Pakhtu_nkhWa Service Tribunal, Peshawar

Service Appeal No 12 8) /2020 3 ',"’??TJEM%‘;‘;:;“‘
@r&" Nu.iH&Q
o [03 2020
Asfandyar, el ’/ Ih
Q/I, GMS Tangi Payeen, Khadagzai, ‘
Dir Lower .......Appellant
Versus

1. Secretary to Government of Khyber Pakhtunkhwa (E & S) Edu, Peshawal
%2 Director (E & S) Education, Khyber Pakhtunkhwa, Peshawar
3. District Education Officer (Male), Dir Lower .....Respondents

Appeal under Section 4 of the Khyber Pakhtunkhwd
Service Tribunal Act, 1974 against Order dated 22- 01-
2020

Prayer:

On acceptance of the instant Service Appeal, the impugned-

. order dated 16-10-2019 and Order dated 22-01-2020

: whereby the departmental appeal of the appellant is

.3 t@_my rejected may kindly be set aside and the appellant may
kindly be granted pay, increments, arrears and other

?g?a service back benefits -
R

especttully Sheweth,

w

STk

" Brief but relevant facts of the case are as follows:

I. That the Appellant was appointed as Drawing Master in the respondent
Department in the year 1989 and was performing his duties efficiently,
honestly and to the entire S'lttsfactlon of his superiors, the Appellant was
charged in a false and frivolous FIR No 1454 dated 12-10-2005 under
section 302/234/34 P.P.C at Police Station Ouch.(Copy of appointment order
and F.I.LR is filed herewith and annexed as Annex-A & B respectively)

That the Appellant was arrested on 14-10-2010 by the local police in the
above said case and after trial the Appellant was acquitted of the charged

~ leveled against him vide Judgment and Order dated 18-11-2011 passed by
learned Additional Session Judge, Chakdara, Dir Payeen. (Copy of -
Judgment and Order is filed herewith and annexed as Annex-C)

b o R T .
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3. That after release the Appellant reported back to the respondent Department

with a request to adjust/post him. for performing his duties but he was
informed that he is being terminated from service vide Endst No 6866-69
dated 14-04-2008 and the copy of the said order was handed over to him.
(Copy of Endorsement is filed herewith and annexed as Annex-D)

. That the Appellant feeling aggrieved of the aforesaid Order i.e.. Endst No

6866-69 dated 14-04-2008, filed Department Appeal, which was dismissed
vide Order dated 13-04-2012. Against the said order, the Appellant tiled
Service Appeal No 520/2012 before this Honorable Tribunal, wherein this
Honorable Tribunal Judgment and Order dated 10-12-2015 was pleased to
set aside the aforesaid order being void and remit the case to respondent
Department for proceeding de novo against the Appellant strictly in
accordance with law and the appellant was reinstated in service accordingly
for de novo enquiry, the intervening period will be decided in light of
outcome of the fresh proceedings. (Copy of Judgment is filed herewith and
annexed as Annex-E)

. That in pursuance of the aforesaid Judgment and Order dated 10-12-2015 in

Service Appeal No 520/2012, the Appellant was reinstated in service,
inquiry was conducted and his absence period with effect from 12-10-2005
to 17-10-2010 and with effect from 19-11-2011 to 15-01-2016 is converted
into leave without pay as extraordinary leave and the period w.e.f 18-10-
2010 to 18-11-2011 is treated on duty vide Order dated 29-07-2016.(Copy
order is filed herewith and annexed as Annex-F)

. That feeling aggrieved of the aforesaid order, the appellant filed Service

Appeal No 168/2017 before this learned Tribunal, wherein this learned
Tribunal vide judgment dated 10-07-2019 was pleased to set aside the said
order and the respondents were directed to properly implement the judgment
dated 19-12-2015 passed in Service Appeal No 520/2012 in letter and spirit
by conducting proper de-novo inquiry against the appellant and to conclude
the same through speaking order. (Copy of judgment is filed herewith and
annexed as Annex-G)

. That in pursuance of the aforesaid order of this learned Tribunal, the

respondents without holding any inquiry, without issuing any charge sheet,
statement of allegation, final show cause notice, have issued Office Order
dated 16-10-2019, received by the appellant on 14-11-2019, whereby the
appellant is held not entitled for any kind of pay, arrears, increments, and
other service back benefits. (Copy of office order is filed herewith and.
annexed as Annex-H)

- That feeling aggrieved of the aforesaid order, the appellant filed

departmental appeal, which is rejected vide impugned order dated 22-01-
2020, received by the appellant on 06-02-2020. (Copy of departmental
appeal and order is filed herewith and annexed as Annex-1 & J)
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Hence the instant Service Appeal on the following amongst other grounds:

Grounds:

a.

G

That the impugned order is against the law, illegal, unlawful, without lawful
authority and void ab-initio, thus liable to be set aside.

That the impugned order is passed without holding any inquiry whatsoever,
without issuing charge sheet, statement of allegation, final show cause notice
and without giving any chance of hearing to the appellant.

That the treatment met to the Appellant is against the principles of natural
justice and the mandatory provisions ot Khyber Pakhtunkhwa Civil Servant
Act, 1973 and rules framed under it.

- That the impugned order is against F.R 54 and is not a speaking order, as no

reasons are given.

That the impugned Order is passed in utter disregard of the mandatory
provisions of Khyber Pakhtunkhwa Government Servants (Efficiency and
Discipline) Rules, 2011.

That the impugned order is against the principles of administrative law and
dictums of this learned tribunal and August Supreme Court of Pakistan.

That the Appellant craves permission of this Honorable Tribunal to rely on
other grounds at the time of arguments and produce any additional document
if required in support of his Appeal.

It is, therefore, prayed that on acceptance of the instant Service
Appeal, the office order dated 16-10-2019 and the impugned order dated 22-

01-2020 may kindly be set aside and for the period w.e.f 12-10-2005 to |7-

10-2010 and w.e.f 19-11-2011 to 15-01-2016, the appellant may kindly be
granted pay, increments, arrears and other service back benefits.

Any other relief, deemed fit and appropriate by this Honorable
Tribunal in the circumstances of the case, which has not been specifically

prayed for, may graciously be granted. |_d/\kw

Appellant,

Through

Advocate Peshawar




r}

In The Khyber Pakhtunkhwa Service Tribunal, Peshawar -

Service Appeal No /2020
Asfandyar versus Secty to Govt of KP, (E &S) Edu & others
AFFIDAVIT

[, Asfandyar, DM, GMS Tangi Payeen, Khadagzai, Dir Lower do hereby solemnly
affirm and declare on oath that the contents of the ins -a\nt Service Appeal are true

and correct to the best of my knowledge and belief and \ othing hﬁ;@been concealed
from this Honorable Tribunal. s

a7 ~Z—t
e

Deponent
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‘ OFTICE OF THE DIRECTOR OF PDUPATIOﬁ{é)MALAKAND DIVISTON. AT GULKADA, WAT, L{/

1 APPOINTMENT, . ' .

The fcllowing oand;oatec ﬁs horoby %omporarily appointod
ogainst PET/DMVCT/SV in the sohools notod againat onech in Brs-9 @ Ro:830/-
P.M £ixo0d plus usuol allowances as due and admissible to them under tho,
~rulos with cffoct from tho.dato of their toking over ohnrgo in tho intoronf
of. public scrvico subject to the followlng torms and oondltiono.w v

S, No. Nomo,quallfxcatlon & addross, . . School whord8 ~  Romarks..
' ; ‘ o appointed,. ..
1. Mohammad Shah BA.8/0 Foroz Shah © GHS: Moyar Dir.  A.V.PET.Pout,
R/0 Kambat Pistt Dir, o S
2. Akhtar Ali FA S/0 Fazal Azim GMS Todaohina Dir. ~do~
Q Saidu Shoxif,Swat. - . -
3 Asfond Yar FA Mat with Drawing . GHS Patrak Dir. T LA.V. /jﬁ'poh, -

/

i/O H.Abdul ‘Malik R/0 Khadgazi Dir.
4, Inystul Haq PTO/M3c GPS: Mag?ung,Swat GﬁS.-ﬂar*ung,Smc%—~dgains¢’vn

- M ' ocant CT ag
‘ R Scionce; .
- . toacher.
5. lohd Ghafoor &k PTC/Trainod DM .Gwvbsrlo.nolloyo Agoine t now-
GHS: Warijun Chitral, ’ Tor Educotion, 1y areated

(mon)Drosh Chitxralt-D,M.-Post,

" 6. ' Nohammad Gulab &hxh FA/PTC GPS: . GMS: Doog payoon.Dir AJV./SY
© Shorigael R R/O Doog Payocn DAy, - - - C e el Y pagte -

TERMS & CONDITIONS :-

1. No TA/DA is allowecd. ;

2, Charge roport shofild be submitted to all coneornod.

3. The appointment is-mado.on purely temporerily basis, ang liable tn
texrmination ay ony timo wihout notice and asgigning any rcneon.ln/’ .
cnso of rosignation krz whoy to submit one month,s prioxr notice.to
the department or forofict one month s pay ln licu thoreof of the

Govt:w , )
4. . The candidatecs shall produoce their health 1nd aga cortificatos
Irom tho civil surgwon concernod in casc they-are not alrecady in
servico,
v D The Head of tho Institution are roquired to check the - ‘original

academic/professional cortificates of tho condidatos before hand---
.ing over charge %o thom,

6, In easo the esandidates Loiled to take over chnrge wlthan 1; dayu
of tho issue of thils order, their appointmen ohall gtand autom-
atically eancellod,

Te The candidatos shall not be zhnnded ovor charye 1f tholr ago
¢xceoed 33 ycars or below 18 yOGJu.

(GHULAM HOHAMMAD )
. DIRECTOR OF EDUCATION(S),
. MDD :DIVN: AP GULKADA, S MT.

- Endst:No. 308915-36 / dotod the, 26/9/ /1989

. Copy to tho:e

e Advisor to the Hon:Chief Minister for Edu:N4TP, Pcshawar.
S 2y Director of Education(s) NYFP, Peshaygr,

" 3. _Distt "Edu: Officer(M) Concorned

4. Sub:Divl:Edu:0fLicer(l). Concerned.

-5, H/M GHS: Concerncd,

6., Supdt:(E) L.Diroctorate, "
'é.' " PA to the DE(S) L.Directoratc.{ l/\/A. f-v?/lq A
v 3 Cﬂndid t ie
v rRdates concerned REGROR O BDUCATTON, '; 7

VeRNID DIVISION,
’\%g@%\m. KATA, SWAT,

" Z,HUSSIN,
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- . Court of AddT Qesswps Jud&/ Izafi Zila Qazﬁ at Chakdara D1r {L
S(" #41 of 201 O_State Vs Muhammad Nawab et

CSerial Na ol Opedes o b Daie ol Opdes or ( huu o nlhu I’m. cedinus W |[h Signature of Judpe 0: '\I niste te md

Mrocosdings Proceedings. IR o parties or connsel \.lku ey nw.u\
- 2 ' 3
-Order#26 18-11-2011. L APP for State, complqn}anr. Abdul -
V. o

Jabba,r' accused . Muhammad l\Ta.wab a,ndd

Astandyar in custody along \ATJf]‘l counsel

.

presernit.

(2) Arguments heard’f%}ﬁtlﬂ record

perused

(5) Viae my sepa.rate Judg*nent.

' announced today, i s held'j ﬁfllat thc.':. :

p]”Oo(‘ClﬂfLOl‘l failed  to pt ove gmlt pf !,lm' '

:aommed in (,u‘*r, dy beyond sha,clow of dpu“b!; |

The accused in oustody by eand;ng i,hem:

benefit of doubt are hereby acqxuﬁ.t';c.d in case.
TIR# 1404 dated 1R- JO 2005 U/S- 502/ 84/34

P.P.C P/S Ouch It not mqulred 1n an,j othep

case, thev e 1‘elea,sed nnmed.late'ly from:

“district Ja il Tlmerga,ra, Case’ properuy be lxept'.

intact - mil T the  expiry & of _,pemod ~i‘iOlf“':~':_'

' appeal/vévision. - L S

‘:(4) File ‘to General Régéfd Room

.a,fte:' conmlotlon. Judicial Tile be returncd Lo .

_ ‘!1' Peshawar High (Jomt M mgora Benoh
S - | ANNOUNCED. . f; / l Il .ﬁ* ST
: //t;/—@ C aURAl NGZE I\’I—‘ALI' ' ,
L Addl: Sessions Juﬁff avioN \
I S D - o Ghakdara ] “n lower',. . i

t \(nlnul dCmaudament Ao See Ve Molwemnet Miese b Acquitiedn e
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OFFICE OF THE EXECULLIVE DIt JT:0FF ICER (u ~HOOLS & LIT:)RIR IO ER.

OFFICE ONDER.

. B8cheel Teerensa Tehall Adenzal Diqft,ulr Tawew,
'frem duty with erfect frem 12/10/2005. ‘
B AND WHEREAS i5hew Cuase Netice was i%bued served upen
‘him to report fer duty,but hg,falled to de so,

"been reseived se foT.
New therefere I being the cempetent autherity I hereby
M—“’MW‘

s e
. .orderzﬁhtbe terminatlan of. Serv1ccs§or Mr,

f:,VGovt :Middle Scheel Teerend Te
‘¥1-~affect frem his absence frem duty,

(Sﬁeoial'PowerB)Ordinance 2000-2001.

(MOHD IBxABIM)

" WXECUTIVE DISIT:ORFICER .
SCHOOLS & LIT:DIR LOWER.

Endst; No' Agbé "éi/r;ated Timefgara the [ﬂ /9/2008

T.

2.‘

3
4,
5.

Copy -of the abeve is forwsrded tej-

The Dintf;Coordinntion ‘Officer Dir Leower.
The DisttjAcceunts Officer Dir Lewer,

The Dintt;Officer(M) Lacal Office.

_Headmaeter GMS Teerena,
The Accused cencerned, |

RXECU STT: OFF JCER

SCHOOLS & XET :DIR LOWER

WHEREAS One Mr,asfandiar Drawing Master GevtjMiddle
is centineusly absent

and qe_repenee has

Asfandiar ‘Drawing Yester
neil Adenzal Distt;Dir Lewer with
under the Removal'tyom Services

v
i



§.No.

procecdings

Date of
order

10.12.2015

::.'t.';z)) The instant appeal has been filed by the appellant under Section-4

r Magistrate

3 Tal ey
KIYBER PAKHTUNKHWA SERVICE TRIBUNAT
PESHAWAR,

APPEAL NO.520/2012

(Asfandyar-vs-Seerctary to Government of Khyber Pakhtunkhwa.
Iilementary and Sccondary Education, Peshawar and others).

- JUDGMENT

ABDUL LA, MEMBER:

Appellant with counsel (Mr. Mohammad Ayub Khan Shinwari.
Advocates) and Mr. Hanicedullah, AD (Lit) alongwith Mr. Kabiruliah

Khattak. Assistant Advocate General for respondents present,

of the Khyber Pakhtunkhwa Service Tribunal Act-1974. Tle prayed that

on acceptance ol this appeal, the impugned order dated 14.04.2008

) whereby the service of thé appellant was terminated and order dated

13.04.2012 passed by respoident No.2 whereby the Departmental- Appeal
against order dated 14.04.2608, was dismissed. may kindly be sel aside !
and the respondents may be directed to reinstate the appellant in serviee i
i
!

with all back benelits.

3. Briel lacts giving rist to the instant appeal are that the appeltant’
was appointed as Drawing Mastér in the respondent Pepartiment in the’

year 1989. Mcanwhile a false and frivolous FIR bearing No. 1454 dated




12.10.2005 was loc@é& wl1<.:‘;:c§ﬁ“ﬁ{5‘5|;|)cl[anl was Lluugcd Iuidcf seetion
302/234/34 P.P.C at Police Station Quch. That the appeliant ’was arrested
by the local police in lhé allvwve suid cdse and alter trial the appellant was
acquitied 0!‘.lhc charges leveled against him vide judgment and order
dated 18.11.2011 passed by‘lcarncd Additional Session Judge. Chakdara.
 Dir j’ayccn. That after his relcase the appellant reported back to the
respondent- department with a request to adjust/post him for performing
1 his dulics but he was informed that he was being terminated form service
vide order dated 14.04.2008 and the copy of the said order was handed
ovér. to him. That it is pertirient to mention here thai immediately alter
Ioldging of FIR against the /\]5pf:1|2ml. the respondents suspended the
Appellant from service vide order dated 08.10.2005. -.x‘o the subsequent
impugned order whereby the abpc.:l!an-l has been terminated from service
is against the law, illcgal,A un-lawlul. void ab-initio and liable o be set
-.'flsidc. ‘That appellant prei'cArrcd departmental appeal before respondent

No.2 against the order dated 14.04.2008 which was dismissed vide order

dated 13.04.2012, hence the instant appeal.

4. The learned counsel for the appellant argued that impugned order

was against the law, rules, »\;ithoul lawful authority  and: without

[ justification, hence not 1cnabic an’i’d ltable 1o be sct aside. e further
/ B ;

hrgucd that mandatory pl'ovisid.ns o_!‘lhc law/rules were not followed as no !

“{ull fledge enquiry was condu;blcd nor any fnal show cause notice was

issued to the appellant before impostion of the major penalty on him, e

| further contended that appellant was suspended subsequent to Jodging of
FIR against him and hence sublsequent order of termination form service
was void ab-initio because absence was beyond his control. He Turther |

argucd that appetlant had been hequitted of the charges by the competent

i




court of law hence respondents were nol vested with powers (o terminate

him from service, He also contended that EDO was not competent
autherity to impoesc the penalty on the appellant and the order was void
. © Jab-initio. e further argued that word termination was nowhere

mentioned in the RSO-2000 and the impugned order was also defective
i .

on (his count. He prayed that on acceptance of this appeal impugned order

of termination dated 14.04.2008 and appcllate order dated 13.04.2012
may be sct aside and the appellant may be reinstated in service with all
Back benelits. He rclicd on 2001 SCMR 1062, 2011 PLC (C.S) 990. 2007

| " | SCMR 562, 2011 SCMR 676.

‘5. “The learned Government Pleader resisied the appeal and argued
?ﬁl appcllant. was suspended. {rom scrvice but there-alier he remained
Tugitive from law and remained abscnt from his dutics which was willlul
and he remaincd absent from 12.10.2005 till his arrest on 14.10.2010. 'i'i'mc
"%1ppé!lzlaxt- wds removed on the baslis' of his long abscnce afier fulfilling all

codal [ormalitics, He further argued that show causc notice was issued to

the appellant but he [ailed to respond to the same being absconder. He

| further contended that order of termination was issucd on account of
o ‘ | willful absence and the requirements of the Removal [rom Service
R : (Spécial Powers) Ordinance-2000 were duly completed in the process of

his termination from scrvice and prayced that appeal being time barred

may be dismissed.

<

6. Arguments of lcarned counsels for the parties hecard and record.

perused with their assistance.

7. From perusal of the record. it transpired that the appellant wis




g - R PIES— v 3 . ‘—-—.h_,—_-_——.~ A —— e ——————
/ pmc.(.cdcd ancunsl Im l{;g charges of willlul~ abscncc lxom dutics on |

‘ ) account of his mvofvcmc:ju in a criminal casc of which he was acquitted
/ ' . b,y’ the competent court ;ﬂ" law. Perusal of (he f:npugncd ?rdcr dated
f © 14,04 2008 revealed that lhc appellant was terminaie ltom service with
] | : chcI from 12.10. "003 w lhc date of his absence, The said order wag
i

passcd by the l.m.cuuvc D;slnu Officer (&S 2) Dir l.owcr. It transpired

lrom the order that lhc sa_mc Was not passed by the DCO who under the

. I‘ . law was the relevan compelent adthority for the appellant. Morcover, it !
/ ! was not in conlormity with RSO as the said law docs not conlam
! ) "'I'crminzﬂign” as onc of the major penalty and it also suucrcd from Icgal
| / infirmily as it wag given eflect from retrospective effect. The Tribunal ljs ~
! therefore constrained to interfere in the case by sctting aside the i'mpugned .
f !: | orders being void and remit the casc o respondeni-department for
| proceeding dénoveo agail.ist the appellani siricy y in accordance with law
! : _
! " lin a period of sixty days-aficr receipt of this Judgment. The appcllant is
I lcmslalcd I service accordingly for the de-novo enquiry, the inter vcnmg,
! I pc,uod will be decided in light of outcome of the [resh proceedings.
L
i ; I{ Parties are left 1o bear lhcu oW costs, File be consigned 1o the record.
. !

‘ ! Nummm of Yo

420 vmnp oemas vasens

[ 10.12.2015 U R — ]
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OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE} DIR LOWER.

OFFICE ORDER ¥
Reference letter from the Director (E&SE) Khyber Pu<htunkhwa Peshawar
vide No,2019/F.No, P/F.Asfandiyar Khan Ex DM dated 27/6/2015,the absence period in
respect of Mr,Asfandiyar Khan DM GMS Tangi Payeen Khadagzai w.e.f 12710/2005 to.
17/10/2010 and w.e.f 19/11/2011 to 15/01/2016 is hereby converted into leave without pay
as ecxtr=ordinary leave,and the period w.e.f 18/10/2010 to 18/11/2011 is treated as on duty,

’

Note;- Necessary entry to this effect should be made in his Service accordingly.

{Prof;Mohammad Uzair Ali})
District Education Officer
(viale) Dir lower.

.Evndst;No, ' 4&92 54-33 / Dated 'fimergara the 0?7[ Z / ]2016

Copy forwarded to;

1. . The Director (E&SE) Khy ber Pakhtunkhwa Peshawar.
v 2. The District Accounts Officer Dir Lower,
( 3 The Deputy District Officer(L) office.
4. - The Teacher concerned.
5 Master file

District E tiorfDfficar
(Mai=2) Dir lower. /




Sr. | Date of

No | order/ : o
proceeding S
S ;._“:}., .
1 2 3 L ;
. ’a*cnz, B
‘5 (;."3"“ )

10.07.2019

" "BEFORE THE YBER PAKHTUNKHWA SERVICE TR
* Service Appeal No. 168/2017

Date of Institution - ..... . 07.02.2017
Date of Decision  ...... 10.07.2019

Asfandyar DM, GMS Tangi Payeen, Khadagzai, Dir Lower.
‘ ' ‘ Appellant

Versus

1. Secretary Government of Khyber Pakhtunkhwa Elementary &
Secondary Education Khyber Pakhtunkhwa Peshawar.

2. Director - Elementary & Sécondary Education Khyber
Pakhtunkhwa Peshawar. . .

3. District Education Officer (Male), Dir Lower.

Respondents
Mr. Mubammad Hamid Mughal -Member(J)

Ar. Ahmad Hassan---: Member(E)

JUDGMENT

present.

L

of the Khyber Pakhtunkhwa Service Tribunal Act, 1974 against the
-':de‘r dated 29.07.2016 whereby the abscondance period of the

“copellant w.e.f 12.10.2005 to 17.10.2010-as well &s the period after

15.01.2016 was treated as leave without 'pay/§5<t1'aord~inaw leavé

'MUHAMMAD HAMID MUGHAL, MEMBER: Appellant |

with counsel and  Mr. Usman Ghani learned District ‘Attorney |.

2. The appellant (DM) has filed the present service appeal u/s 4 | |

acquittal of the accused m "c_;r»iniinal case w.e.f _19’.11.2011 ‘to |




L G

Khyher ©
Sepa

while the period w.ef 18.10.2010 to 18.11.2011 duflng which the
appellant was in jail was treated as on duty.

3. Learned counsel for the appellant argued that the appellént

was appointed as Drawing,Master in the year 1989; that the

apnellant was charged in case vide FIR No.1454 dated 12...10.2005
u/s -302/324/34 PPC Police Staticn Odch; that the appellant was
arrested on l4.-l 0.2010 and afterl'trial the appellant was acquitted b.y‘
the trial court vide judgment/ordef dated 18.1 l.2l)11; tllat after his
acquittal, the appellént reported belck to the respondent .deparlmenl

but he came to know that he was terminated from service vide order

| dated 14.04.2008; that the departmental appeal of the appellant

against the order dated 14.04.2008 failed and consequently the

appellant filed Service Appea] bearing No0.520/2012 before -thi_s

| Tribunal; that this Trlbunal vide Judgrnent dated 10.12. 2015 passed

n the above mentloned service appeal set aside the 1mpugned order
and rernitted the 'case to the _respondent department for de<novo
proceedings and the appellant was elso reinstated in service fcr de-
novo inquiry and it was also directed tnat the intervenlng perlod will’
be decided n thle light of outcome of fresh proceeding;‘ that the
appellant was 'relnstated ln,serv_i_ce , Inquiry. was conduc,ted; tllat j

vide impugned order dated 29.'()7'..2(‘)16 the abscondance period as

| well as the period after acquittal of the accnsed'in the above

vmentloned crmnnal case, was treated as leave w1thout pay -as

extraordmary leave and the penod during Wthl’l the appellant was

(N

in judicial custody was treated as on duty. L,earned counsel for the




d
oY

appellant next contended that the appeliant filed depax}tmental
appeal against the aforesaid impugﬁed order dated 29'.07.'2016 but
the departmental appeal of the appellarit was not responded, that tl;l'e
impugned o?der 1s aéainst law, hence,li'able to be set aside. Pl;ayer of | .
the learned counsel for the appellant is that the abscondaﬁce period
of the appellant may be treated as leave of the kind due and the
absence period. of the appellant after his arrest w.e £ 14.10.2010 till |
reinstatement may be treated as-on duty witﬁ full pay

4. As against that learned District Attorney argued that the
period during which the appellant confined in jail has been treated
as on duty while abscondance and absencé period éf thél-.appell'ant
was rightly converted into leave without pay. Further argued that

there is no provision to pay someone for the period he did not

,perforin any government duty.

3 Arguments heard. File perused.

6.  Perusal of judgmént dated 10.12.2015 passed in Service
Appeal No.520/2012 mentioned above would show that the oi‘d'er of
termination of the appellant was -set- aside and the. case of the |
appellant was. remitted to the respoﬁdeﬁt depal'*tmént for de-novo
nroceeding and the‘appella‘nt'wa‘s_ reinstated in service for the

purpose of de-novo inquiry and it was also directed that intervening |

"I period will be decided in the light of outcome of fresh pcheedihg.x

7

=70 'P.e_ru-sa_l Aof file  would- show that proper.' de-hovg

proceeding/inquiry hé’é""n;qt been conducted agaihét the appellant in |

.

as much as no charge sheet/statement of allegation found available




on file, similarly no proper order of the competent authority

regarding the conclusion of de-novo inquiry has been passed more

' 30 no order of competent authority or appellate authority is available

on record to show that the appellant was reinstated upon’ the
conclusio'ﬁ of the de-novol inlquiry. Simply the periodr w.e.f
12.10.2005 to 17.10.2010 and w.e.f 19.11.2011 to 15. 01 2016 was
treated as leave without pay/extraordinary leave and perlod w.e.f
18.10.2010 to 18.11.2011 was treated as on duty vide impu-gned
order dated 29072016, |

8. In the light of above, this Tribunal is constrained to- set aside

| the impugned order dated 29.07.2016 as the .respohdént department
| o ‘

has yet to properly implement the judgment dated 10.12.2015
passed in Service Appeal No. 520/2012 in letter and spirit by 1
_c;onductihg proper‘ de-novo inquiry _against the appellant and to
,conclud‘e-‘the same through speaking order. The preseﬁt service
,appeal is dis;ﬁosgd of in the above noted terms. Parties are left to |
bear their ow'n. costs. File be c;onsigned to the récord room.
& A

(Ahmad Hassan) | | (Muhammad Hamid Mughal)

Member o - Member
ANNOUNCED

10.07.2019

..

LAC O: &
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by L OFFICE OF THE
| ] d_‘;r,,.,,.n_q_w‘ff S D!%TRIC T [‘l) JCATION OFFICER (MALE)
g I . :' IMR LOWER AT TIMERGARA.,
' g E- Mail: de omaledirlnver@gmail.com, Tell: 0945-9250081-82
T R H ’ i o ;.
A Office Order. |
- - ' ' Cons;qm,m upon the mcommcndallon of inquiry committee, con%tstulcd
! vide Serviee, l\P}')C'cll No.16872017 dated 10/07/2019, the appcllanl Mr. Astandayar DM GMS
Tangi I’) is not entitled /Lhyblc for any kind of pay ,arrears, increments and other service
Dback berefits: as he did notiperfofmed the official duty for the period he claimed and the
“olfice order Nb.122334- 38 dated 79/07/70[6 issued in the light of detailed inquiry is
| mn\lduul asieorreet and |uslliu,d ’
A . .
G
‘ : ONrict Educati A
1 0/[7—-*/9/ &'// /é//ﬁ/ /f (M) Lower Dir
FndstNo,  » - / o ’%’ |
Copy ol the above is forwarded to:-
0. The Registrar Khyber Pakhtoonkhwa Services Tribunal Peshawar.
L2 The Disurict /\ccounts ()Ilicu [.ower Dir.
N ’w iho /\ppcllanl L

, L ‘ f.' : _ " District Education Officer
e P Co , (M) Lower Dir

?';
-
i
1
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DIRECTORA 3 OF ELEMENTARY & SECONDARY
EDUCATION KHYBER PAKHTUNKHWA,

‘3

PESHAWAR

. | :
No.b“ ? % /F.N 0.100/Vol:1/D artmental appeals.
Dated: 59 ' /2020.

The District Education Oiticer | i
" (Male)Dir Lower. .

i

{
!
l

Subject:-  DEPARTMENTAL APPEAL.

I am directed to refer to the appeal on the subject cited above-and to ask )izou

_ that appeal in respect of Mr. Asfandyar DM GMS Tangi Payaﬂ District Dir Lower, has bfeen
' : |

rejected.
I am further dlreaed to ask you to inform the apﬁellant concerned

'Y _hnulu undnr "]11'*‘1:2“0“ to fhlS )ff!(‘o . \\ i
\ \ v |
, ?v '\,,\ , L
. Assistant Director Estab (Male)

q 0'\ ¢ Elementary & Secondary Education
EndstiN \’\\ q /

Khyber Pakhtunkhwa Peshawar
Copy ¢ ofthc above is forwarded to: - . - ;

RN \ }
1. Mr. Asfandyar DM GMS Tangi Payan District Dir Lower.
2.1 PA to Director E&SE local Office.
3.{-Master File

. N T
| \@/\\\,\fL

; : , Assistant Director Estab (Male)
' - ¢\ ¢ Elementary & Secondary Education
Khyber Pakhtunkhwa Peshawar |

anits

|
A

f’ oA
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r02E THE HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
SHAWAR . .
. SURVICE APPEAL NO. 1281/2020.

R, Asfzandyar.

R Y
2S5

Wy
e
[

T Appeliant
. VERSUS :

1. The Government Khyber pakhtunkhwa through Secretary

cjementary and secondary Education at Peshawar.
2. Director {Elementary & secondary Education), Khyber Pakhtunkhwa'
Peshawar.

3, District Education Officer (Male) Dir lower at Timergara.
- ' (RESPONDENTS)

PARA WISE COMMENTS ON BEHALF OF RESPONDENTS, 1,2.énd 3.
RESPECTFULLY SHEWETH:

PRELIVINARY OBJECTIONS:

1. The appellantis notan aggrieved person with the meaning of Article 212 of the
constitution of the Islamic republic of Pakistan.

e

. The appellant has concealed the material fact from this Hon! Able Tribunal, hence
liable to be dismissed. _

The appellant has not approached this Honorable Tribunal with clean hands.

The appellant has filed the instant appeal on malafide motives.

The instant appeal is against the prevailing laws & rules.

o v W

That the instant service appeal suffers from iaches, hence not maintainable in the
form. ‘ A

OGN FACTS.

This para relates to the appellant, hence needs no comments.

Needs no comments.
Correct and needs no comments.
Correct.

Lﬂ_-.b,WNl'-‘

Correct, riés'absenfee / break period was considered as leave without pay to make his

service regularized / continued.

6. The court order was implemented in letter and spirit. Proper order was passed after
observing ali the codal formalities in denove inquiry. _

7 In addition to para No. 6 above, the respondent departmen{ issued proper order. The.

appellant, had not render any service in the mentioned period, hence not entitled for -

any benefit, for the period, had not perform the duty. o

3. Correct.




»
GROUNDS -
_a. In correct. The appeliant did not deliver any services, nor performed duty,

hence not entitled for the benefits he claimed for. '

b. The appellant is misconceived, he is not entltled for financial beneflts as
he did not performed the duty.

c.. Incorrect. It is the common principle that “No duty no pay”.

d. The appellant was treated as per law..

e. As above. |

f. Asabove. '

g. The respondent department will, if aIIowed argue more at the time of hearing.

Itis ; therefore, humbly prayed that on acceptance of the above submission,

the instant Service appeal may very graciously be dismissed in favor of the

answering respondents with cost.

Qf

DIRECTOR

 SECRETARY, '_
GOVT: KHYBER PUKHTOON KHWA ELEMENTRY & SECODARY
ELEMENTRY AND SECONDARY. DEPARMENT EDUCATION KHYBER PAKHTOON K WA

(Respondent No.1)

(Respondent No.2} .

DISTRICT EDUCATION OFFICER
DIR LOWER AT TIMERGARA
(Respondent No.3)

Innovative




NG Phi- 0919212281
P ) S Fax:- 091-9213262
e ere v e s 14 1 mipoond Dated: _ 2031 : s

KHYBER PAKHTUNKWA = - ~[an commumications should  be
addressed to the Registrar KPK Service
SERVICE TRIBUNAL, PESHAWAR Tribunal and not any official by name.

No. &29 /ST

To

The Director E&SE, ‘
Government of Khyber Pakhtunkhwa,
Peshawar. :

Subject: . JUDGMENT IN APPEAL NO. 1281/2020, MR. ASFANDYAR.

{ am directed to forward 'heréwith a certified copy of Judgement dated
16.09.2021 passed by this Tribunal on the above subject for strict compliance.-

Encl: As above
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REGISTRAR

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR
-’i\;’
¥




