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-- ’. -V-'’ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.1281/2020

Date of Institution 

Date of Decision
02.03.2020
16.09.2021

Asfandyar, D.M, G.M.S Tangi Payeen, Khadagzai; Dir Lower.

(Appellant)

VERSUS

Secretary to Government of Khyber Pakhtunkhwa, (E&SE), 

Peshawar and two others.

(Respondents)

Muhammad Ayub Khan Shinwari, 
Advocate For Appellant.

Muhammad Adeel Butt, 
Additional Advocate General For Respondents.

AHMAD SULTAN TAREEN 

ROZINA REHMAN
CHAIRMAN 

MEMBER (J)

JUDGMENT

ROZINA REHMAN. MEMBER (JT Brief facts of the case are that

appellant was appointed as Drawing Master. During service, he was

charged in a murder case and was arrested by the local Police,

however, he was acquitted by the competent court of Law. After

release, he reported back to the Department for adjustment/posting

but he was Informed regarding his termination from service and a

copy of the order was handed over to him. Feeling aggrieved, he

filed departmental appeal which was dismissed, where-after, he filed

service appeal and his case was remitted to the Department for de*

novo proceedings strictly in accordance with law. Appellant was
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reinstated in service and inquiry was conducted. His absence period

was converted into leave without pay whiie some period was treated

as on duty. Feeiing aggrieved, he filed another service appeal before

this forum and the respondents were directed to properly implement

the judgment passed in earlier service appeal in letter and spirit,

where-after, the respondents initiated inquiry proceeding but without

issuing any charge sheet and statement of allegations and the

appellant was held not entitled to any kind of pay, arrears.

increments and other service back benefits. Feeling aggrieved, he

filed departmental appeal which was rejected, hence, the present

service appeal.

We have heard Muhammad Ayub Khan Shinwari Advocate and2.

Muhammad Adeel Butt learned Additional Advocate General for the

respondents and have gone through the record and the proceedings

of the case in minute particulars.

Learned counsel for appellant contended that the Impugned3.

orders are against law and facts as the order was passed without

holding any inquiry and without issuing charge sheet, statement of

allegations and final show cause notice. He contended that the

appellant was condemned unheard as he was not given any chance of

personal hearing.

Conversely learned A.A.G submitted that the Court order was4.

implemented In letter and spirit and that proper order was passed

after observing all the codal formalities in de-novo inquiry.

_ yf.
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From the record it is evident that appellant was appointed as5.

Drawing Master in the year 1989. He was charged in murder case

vide F.I.R No. 1454 dated 12.10.2005 registered at Police Station Ouch
/

U/S 302 324/34 P.P.C. He was arrested on 14.10.2010 by the local

Police and was acquitted by the competent court of Law on

18.11.2011, whereas, he was removed from service vide office order

dated 14.04.2008. He filed Service Appeal No.520/2012 and vide

order of this Tribunal dated 10.12.2015, impugned orders were set

aside and case was remitted back to the Department for proceeding

de-novo against the appellant. He was also reinstated in service. The

intervening period was ordered to be decided in the light of outcome

of fresh proceedings. De-novo inquiry was conducted and vide office

order dated 29.07.2016 of the District Education Officer, absence

period w.e.f 12.10.2005 to 17.10.2010 and 19.11.2011 to 15.01.2016

was converted into leave without pay as extraordinary leave while the

period w.e.f 18.10.2010 to 18.11.2011was treated as on duty. Again,

he filed Service Appeal No. 168/2017 and vide judgment of this

Tribunal dated 10.07.2019, impugned order dated 29.07.2016 was set

aside and Department was directed to implement the judgment in

Service Appeal No.520/2012 in letter and spirit by conducting proper

de-novo inquiry and vide order dated 16.10.2019 of the District i

Education Officer, consequent upon the recommendation of Inquiry

Committee, appellant was held not entitled to any kind of pay.

arrears, increments and other service back benefits and the office

order dated 29.07.2016 was considered as correct and justified. Office 

order dated 29.07.2016 is hereby reproduced for ready reference:-



,v-.

- »-

I . ' 4

"Reference letter from the Director (E&SE) Khyber

Pakhtunkhwa Peshawar vide No.2019/F.No,

P/F.Asfandiyar Khan Ex DM dated 27/06/2015, the

absence period in respect of Mr. Asfandiyar Khan DM

GMS Tangi Payeen Khadagzai w.e.f 12.10.2005 to

17/10/2010 and w.e.f 19/11/2011 to 15/01/2016 is

hereby converted into leave without pay as

extraordinary leave, and the period w.e.f 18/10/2010

to 18/11/2011 is treated as on duty."

As per this order, absence period w.e.f 12.10.2005 to6.

17.10.2010 and 19.11.2011 to 15.01.2016 was converted into leave

without pay. As per record, F.I.R was registered against the appellant

on 12.10.2005 and he was arrested on 17.10.2010. This is the period

during which the appellant remained absconding, therefore, he was

rightly held not entitled to any back benefits because he never

contacted his Department during this period and he went into hiding.

He was arrested on 14.10.2010 and was acquitted on 18.11.2011 and

this period was treated as on duty while the period from 19.11.2011

to 15.01.2016 when he was reinstated, was again converted into

leave without pay. He was not properly held entitled to the back

benefits for the period w.e.f 18.10.2010 to 18.11.2011 when he was i

behind the bars. This period is converted into leave of the kind due.

whereas, the period from 19.11.2011 to 15.01.2016 when he fought

for his rights and finally succeeded in getting his reinstatement order

Is treated as on duty.
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In view of the above discussion,^ appeal in hand stands disposed7.
i

I
of accordingly. Parties are left to bear their own costs. File be

consigned to the record room.

ANNOUNCED.
16.09.2021

!
I

(Rozi^^hman) 
lemb^ (J)

(AhmactSuftan Tareen) 
Chairman /'' / 
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f ^7/^0 Service Appeal No. 1281/2020
i

Order or other proceedings with signature of Judge or Magistrate and that of 
parties where necessary.

Date of order/ 
proceedings

S.No

I 2 3

Present:16.09.2021

Muhammad Ayub Khan Shinwari, 
Advocate For Appellant.

Muhammad Adeel Butt, 
Additional Advocate General

1

For Respondents

Vide our detailed judgment of today of this Tribunal placed on file,

absence period w.e.f 12.10.2005 to 17.10.2010 and 19.11.2011 to 15.01.2016

was converted into leave without pay. As per record, F.I.R was registered

against the appellant on 12.10.2005 and he was arrested on 17.10.2010. This

is the period during which the appellant remained absconding, therefore, he

was rightly held not entitled to any back benefits because he never contacted

his Department during this period and he went into hiding. He was arrested on

14.10.2010 and was acquitted on 18.11.2011 and this period was treated as on

duty while the period from 19.11.2011 to 15.01.2016 when he was reinstated,

was again converted into leave without pay. He was not properly held entitled

to the back benefits for the period w.e.f 18.10.2010 to 18.11.2011 when he:

was behind the bars. This period is converted into leave of the kind due,

whereas, the period from 19.11.2011 to 15.01.2016 when he fought for his.

rights and finally succeeded in getting his reinstatement order is treated as on!

duty. Appeal stands disposed of accordingly. Parties are left to bear their own;

costs. File be consigned to the record room.

ANNOUNCED.
16.09.2021

(Ro^a Rahman) 
embeNj)

(Ahma( Tareen)
Chairman

V
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01.06.2021 Appellant present through counsel.

Muhammad Adeel Butt learned Additional Advocate 

General for respondents present.

Bench is incomplete as learned Member Executive 

(Mian Muhammad) is on leave, therefore, case is 

adjourned to 16.09.2021 for hearing before D.B.

(Rozina Rehman) 
Member(J)

/i
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Appellant in person and Addl. AG alongwith Shahid Anwar> 

ADEO for the respondents present.

Parawise comments on,behalf of respondents No. 1, 2 and 3 

submitted, which are made part of the record. The matter is

17.09.2020

V
<

assigned to D.B for arguments on 03.12.2020. The appellant 

may furnish rejoinder, if any, within one month. r\

Chairm.
‘i,

Due to pandemic of Covid-19, the case is adjourned to 

24.02.2021 for the same as before.
03.12.2020

i

24.2.2021 Due to COVID-19, the matter is adjourned to 

01.6.2021 for the same.

-j
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15.07.2020 Counsel for the appellant present. Arguments-heard and record 

perused.

Contends that appellant was appointed as Drawing Master in 

1989 who was falsely charged in case FIR No. 1454 dated 

12.10.2005 under Section 302 324/34 PPC at Police Station Ouch.

The appellant was acquitted vide order dated 18.11.2011 where 

after, he reported back to the department but he was informed to 

have been terminated from service vide order dated 14.04.2008.

*;;;-ye|then filed departmental appeal which was dismissed, therefore, 

filed service appeal and the department was directed for de-novo 

inquiry. He was reinstated in service, inquiry was conducted and 

an order was passed in respect of his absence period which 

assailed in another service .appeal vide order dated 10.07.2019 and
V

the respondents were directed to implement the judgment dated 

19.12.2015 by conducting proper de-novo inquiry. In pursuance 

of the aforesaid order of the Tribunal, the respondents without 

holding any inquiry, issued office order dated 16.10.2019 

whereby the appellant was not held entitled to back benefits. His 

departmental appeal was rejected and now the instant service 

appeal. - '

Nyv ----.:.V

was

^ Points raised need consideration. Instant appeal is admitted for

'^■egular hearing subject to all legal exceptions. The appellant is

.....directed to deposit security and process fee within 10 days. Notice

be issued to the respondents. To come up for written 

reply/comments on 17.09.2020 before S.B.
lS^

/
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Form- A
f*

FORM OF ORDER SHEET
\Court of

72020Case No.-

Date of order 
proceedings

Order or other proceedings with signature of judgeS.No.

1 2 3

The appeal of Mr. Asfandyar presented today by Mr. Muhammad 

Ayub Khan Shinwari Advocate may be entered in the Institution Register 

and put up to the Learned Member for propeftorder please.

02/03/20201-

This case is entrusted to S. Bench for preliminary hearing to becp62-
/ ? - - o2€>put up there on

MEMBER

• !

Due to public holiday on account of COVID'19, the cas 5 

h adjourned to 15.07.2020 for the same. To come up for 

tie same as before S.B

17.04.2020

■ !

*>

■V

/
(f

'S

r



7*
i-

■ \ ■

In The Khyber Pakhtunkhwa Service Tribunal, Peshawar
-4^

Service Appeal No / / 2020

Asfandyar versus Secty to Govt of KP, (E &S) Edu & others

W-

INDEX
1

S. No Description of Document vDated Annex P^ No
Service Appeal and Affidavit1.

2. Copy of appointment order 26-09-89 1;A CSC
Copy of F.LR 12-10-05 Bj.

4. Copy of Judgmeiit and Order of 
A.S.J

18-11-1 1 C
!

Copy of Endst5. 14-04-08
10-12-15

AoD
6. ■JCopy of Judgment of Service 

Tribunal
E

Xi-jlh .1

7. Copy of office order 29-07-16 F AS- %
8. Copy of Judgment in S.A No 

168/2017
10-07-19 G 3J-Xi\

9. Copy of Office Order 16-10-19 2^H
10. Copy of Departmental Appeal

Copy of impugned order
! 3/

11. 2^-22-01-20 ,1
A2

\-)

103 Io2 Appellant,... 1-

Through

Muhammad Ayub Iwgn S^nwari
Advocate Peshawar *
Chamber:
7-A Haroon Mansion,
Khyber Bazar, Peshawar 
Cell No (Clerk) 03219068514

r
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In The Khyber Pakhtunkhwa Service Tribunal, Peshawar
. s

m)Service Appeal No /2020

No.

Asfandyar,
DM, GMS Tangi Payeen, Khadagzai, 
Dir Lower Appellant

Versus

1. Secretary to Government of Khyber Palchtunkhwa, (E & S) Edu, Peshawar 

Director (E & S) Education, Khyber Palditunldiwa, Peshawar 

3. District Education Officer (Male), Dir Lower

1

Respondents

Appeal under Section 4 of the Khyber Pakhtunkhwa 

Service Tribunal Act, 1974 against Order dated 22-01- 

2020

5
J

Prayer:

On acceptance of the instant Service Appeal, the impugned 

. order dated 16-10-2019 and Order dated 22-01-2020 

whereby the departmental appeal of the appellant is 

rejected may kindly be set aside and the appellant may 

kindly be granted pay, increments, arrears and other 

service back benefits -
iRespectfuNy Sheweth,

Brief but relevant facts of the case are as follows:

1. That the Appellant was appointed as Drawing Master in the respondent 
Department in the year 1989 and was performing his duties efficiently, 
honestly and to the entire satisfaction of his superiors, the Appellant 
charged in a false, and frivolous FIR No 1454 dated 12-10-2005 under 

section 302/234/34 P.P.C at Police Station Ouch.(Copy of appointment order 

and F.T.R is filed herewith and annexed as Annex-A & B respectively)

2. That the Appellant was arrested on 14-10-2010 by the local police in the 

above said case and after trial the Appellant was acquitted of the charged 

leveled against him vide Judgment and Order dated 18-11-2011 passed by 

learned Additional Session Judge, Chakdara, Dir Payeen. (Copy of 

Judgment and Order is fled herewith and annexed as Annex-C)

I
'■'I

was

f

%
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3. That after release the Appellant reported back to the respondent Department 
with a request to adjust/post him . for performing his duties but he 

informed that he is being terminated from service vide Endst No 6866-69 

dated 14-04-2008 and the copy of the said order was handed over to him. 
(Copy of Endorsement is filed herewith and annexed as Annex-D)

4. That the Appellant feeling aggrieved of the aforesaid Order i.e., Endst No 

6866-69 dated 14-04-2008, filed Department Appeal, which was dismissed 

vide Order dated 13-04-2012. Against the said order, the Appellant tiled 

Service Appeal No 520/2012 before this Honorable Tribunal, wherein this 

Honorable Tribunal Judgment and Order dated 10-12-2015 was pleased to 

set aside the aforesaid order being void and remit the case to respondent 
Department for proceeding de novo against the Appellant strictly in 

accordance with law and the appellant was reinstated in service accordingly 

for de novo enquiry, the intervening period will be decided in light of 

outcome of the fresh proceedings. (Copy of Judgment is filed herewith and 

annexed as Annex-E)

5. That in pursuance of the aforesaid Judgment and Order dated 10-12-2015 in 

Service Appeal No 520/2012, the Appellant was reinstated in service, 
inquiry was conducted and his absence period with effect from 12-10-2005 

to 17-10-2010 and with effect from 19-1 1-2011 to 15-01-2016 is converted 

into leave without pay as extraordinaiy leave and the period w.e.f 18-10- 

2010 to 18-11-2011 is treated on duty vide Order dated 29-07-2016.(Copy 

order is filed herewith and annexed as Annex-F)

6. That feeling aggrieved of the aforesaid order, the appellant filed Service 

Appeal No 168/2017 before this learned Tribunal, wherein this learned 

Tribunal vide judgment dated 10-07-2019 was pleased to set aside the said 

order and the I'espondents w-ere directed to properly implement the Judgment 
dated 19-12-2015 passed in Service Appeal No 520/2012 in letter and spirit 
by conducting proper de-novo inquiry against the appellant and to conclude 

the same through speaking order. (Copy of judgment is filed herewith and 
annexed as Annex-G)

7. That in pursuance of the aforesaid order of this learned Tribunal, the 

respondents without holding any inquiry, without issuing any charge sheet,- 

statement of allegation, final show cause notice, have issued Office Order 

dated 16-10-2019, received by the appellant on 14-11-2019, whereby the 

appellant is held not entitled for any kind of pay, arrears, increments, and 

other service back benefits. (Copy of office order is filed herewith and. 
annexed as Annex-H)

8. That feeling aggrieved of the aforesaid order, the appellant filed 

departmental appeal, which is rejected vide impugned order dated 22-01- 

2020, received by the appellant on 06-02-2020. (Copy of departmental 
appeal and order is filed herewith and annexed as Annex-1 & J)

was
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Hence the instant Service Appeal on the following amongst other grounds:

Grounds:

a. That the impugned order is against the law, illegal, unlawful, without lawful 
authority and void ab-initio, thus liable to be set aside.

b. That the impugned order is passed without holding any inquiry whatsoever, 
without issuing charge sheet, statement of allegation, final show cause notice 

and without giving any chance of hearing to the appellant.

c. That the treatment met to the Appellant is against the principles of natural 
justice and the mandatory provisions of Khyber Pakhtunkhwa Civil Servant 
Act, 1973 and rules framed under it.

d. That the impugned order is against F.R 54. and is not a speaking order, as 

reasons are given.

e. That the impugned Order is passed in utter disregard of the mandatory 

provisions of Khyber Paldatunkhwa Government Servants (Efficiency and 

Discipline) Rules, 2011.

f That the impugned order is against the principles of administrative law and 

dictums of this learned tribunal and August Supreme Court of Pakistan.

g. That the Appellant craves permission of this Honorable Tribunal to rely 

other gi'ounds at the time of arguments and produce any additional document
- if required in support of his Appeal.

It is, therefore, prayed that on acceptance of the instant Service 

Appeal, the office order dated 16-10-2019 and the impugned order dated 22- 

01-2020 may kindly be set aside and for the period w.e.f 12-10-2005 to 17- 
10-2010 and w.e.t 19-11-2011 to 15-01-2016, the appellant may kindly be 

granted pay, increments, arrears and other service back benefits.

Any other relief, deemed tit and appropriate by this Honorable 

Tribunal in the circumstances of the case, which has not been specifically 

prayed for, may graciously be granted.

no

on

Appellant,
Through

Muhammad Ayub
Advocate Peshawar

mwari
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In The Kliyber Pakhtunkhwa Service Tribunal, Peshawar

Service Appeal No /2020

Asfandyar versus Secty to Govt of KP, (E &S) Edu & others

AFFIDAVIT

I, Asfandyar, DM, GMS Tangi Payeen, Khadagzai, Dir Eower do hereby solemnly 
affirm and declare on oath that the contents of the instant Service Appeal are true 
and correct to the best of my knowledge and belief and\}othing ha^een concealed 

from this Honorable Tribunal. ''

Deponent
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rJr---"^ OIECCE OF THE DIRECTOR OF EDUCATIOl^S ^ 
"r; "1 APPOINTfiEMT.

MALAiaND DIVISION. AT Gin:.KADAtS WAT *

The XrlloTTlng onndido‘toa 6s .Jiorohy tomporarily appointed 

ocoinst PET/DM/,CT/SV in the sohoolo noted againnt onch .In BPS-Q Ho:030/- 
P.M fixed plus usual allowanoos aa due and admissible to them under tho, 

ruloo v/ith effect from the date of their taking over charge in tho intbrent

of. public norvlco subject to tho followine terms and oonditions:-‘ '

S.Uo, Nome,qualification & address. . School whora nomnrko, 
oppolntedy '

1. Mohammad Shnh BA.G/0 Poroz Shnh 
B/0 Knmbot Diott’Dir,
Akhtar Ali PA S/0 Faznl Azim 

'fe/Q Sflidu Sharif,Swat-
Asfond far PA Mat with Drawing 
^0 H-Abdul Malik R/0 Khadgnzi Dir.

Inya-tuT Haq-PTO/mc GP8i Mortung^STro't

GH3; Mayor Dir. A. y.PET.Posi-.

2. CMS: Todachina Dir. -do-

3. GHS: Patrok Dir. , .A. V,/DM poc ■:

4. GITS-: ■fcforttujg,. Swe-t—VO* 
cant CT no 
n Scionce^ 
tonchor.

• GtnrttElo J oollogo Agulno t now- 
f or EdueotiLcn, ly oreotod 
(mon)Drosh Chitit^l-B.M.-Post.

5^ Mohd Ghafoor PTC/Troinod D.M
GIIG: Warljun Chitral.

• 6.. Mohammad Gulab Shah PA/PTC GPS: 
Shorlgol » R/0 Doog Peyoen Dir.

GMS: Doog payoon_J3ir A.V./GV 
• • •— .... .L

•. TERt^ tc CONDITIONS

1. No TA/DA is allowed.
Charge report should be submitted to2. all conoornod.
Tho appointment is medo.on purely temporarily hasls a.nd liable to 
termination ay ony timo v/ihout notice and assigning any rofJson«JLn' 
COSO of resignation hr *hoy to submit one month,o prior notico-to 
tho department or forofict one month,s pay in lieu thereof of tho 
Govttr

3.

4. Tho candidates shall produoo their health and ago cortificatos 
from tho civil surgwon concernod in ease they^-aro not nlroady in 
sorvico.

V 5. Iho Hoad of tho Institution are roquired to chock the original 
academic/prof'ossionnl certLiTicates of tho condidatoo beforo hnnd-'" 
ing over charge to thorn.
In case the candidates failed to take ovo.r charge within 13 days 
of tho iscuo of this order,their appointmon shaH stand 
ntically canoollod,
Tho candidates shall not bo Khnndod ovor chorgo if their ago 
exceed 33 years or below 1G years,.

.S,

autom-
7.

(dllUl.AM MOHAMMAD) 
DIREC-rOU OP DDUCATION(G), 
MICD:DIW:AT GULKADAjSWf.

26/9/Endst:I/o, 308915-36 / dated the /1989
Copy to tho:-

Advlopr to tho Hon:Chicf Minister for Edu:NV/PP,pdshaivar. 
Director of Education(S) NWPP, Posha 
Distt Edu:Officor(M) Concorned,
SubJDivl:Edu*Officer(M). Concerned,
H/M GHS: Concerned,

6, Supdt;(E) L,Diroctorate,
PA to the DE(S) L,Directorate,’
Candidates concorned,

1.
2. wqr.

4,
5.

A8, 4 r//y OP EDUCATION,
DIVISION, 

ipWr^OI.KADA

■

(F ,G\VAT.z.hussin.
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\ FORM-A"
FOJ^M OF ORDER SHEET/2\ '■ •

\
''K

Court of Add!: Sessions Judge/ Izafi Zila Oazi, at Chakdara Dir (L 

SC #41 of 2010 State Vs Mvihammad Nawab etc
V* '

.Sci‘i;il'Nn niH ii'ili-; cc j I ti|‘( ijili-r ,ti- [

Droi-ooiliii!’,;.

••j

I >ri<C!‘ or itihcr I’lo.AX'diti^s \\ iili Sij,’.iK»luiv idMiidiic or. N'l:igisli';il«.- fiiul 
lh;ii id |i:itlii"s or Ci'.imsid vs lioi'i* tlO’.’ossarji! 'l l AV l'i lilll.’.S

■V •)
•T

• Order//S 6 1 6-11-SOI. 1 A.P.P for State, compl^j^'ant Abdul , 
accused. , Muhammad ^^awab and 4 

.As:l:n,ndya.i- in. custc?cly al.on/;^ witla counsoJ, / ■" 
present.

\. Jabbar 1 . <-'

I

i' ■

(2) Ar{?uments beard ,^d record

perused.
(3) Vide my , separate:-]-.juidgment . 

announced today; it ' is ’ held'‘■‘tbat?! ":-,tbe- 
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TUB lirSCUlIVE ni:'^TT:0FFia5R (SCHOOLS Sc LIT:)j‘TP LO .I^R.

i
Vi •

'"T; r
OFFICE OF
OFFICE 01<DER«

WHEREAS One Mr,A8±'^diar XJrawinR Master G6vt;Middle 
Teheil Adenzai Disttv^ir L®wex-,ia continously absentSch09l Teerena 

fram duty with effect i'r©m 'l2/'l0/’'^005*
Cuase Notice was issued served upon• •;

V and \^rHEREAS Show
ri him to report for duty,but he, failed to do so ,aud n© reponse has

been received so for*
Now thercforo I being the cempetent authority I hereby

Mr./IS fnndiar Drawing Walter

1 S.vt;HidSrs^;^nr5:^^r5;^5^^®n^«i DisttjDirD*wer with
-effect from bis absence from duty.nnder the Re^i.val from Services
(Special Powers)Ordinance 2000-2001.

(MOIfD IBiVAHIM) 
EXECUTIVE DISTT:OFFICER . 
SCHOOLS & LIT:DIR LOWER.

, End8t;No,_AS.^4ril/»®te<i Timergara the....if /200&

Copy of the above is forwarded to;- 
The Dinttipoordinntion Officer Dir Lower.
The Diatt.;Accounto Officer Dir Lower,
The Dintt;Offioer(M) Local Office,
The Headmaster QMS Teerona.

' Q The Accu^d concerned*^

-hi-

2.
5,

5.

EXECUT«VBi516TT: OFF IGER 
SCHOOLS & ^T:DIR LOWER

/

k
ViV

'./r

A
-I
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r

APPEAL NO.520/2012
'

(Aslandyar-vS'SeercUiry to Government ofKhybcr I^ikhiunkhwa. 
l-lemcntary and Secondary l.vducalion. Peshawar and others).

■lUDGMBNT

i

ABDUL [.ATli-. Ml-MBI-R:
I

Appellant with counsel (Mr. Mohammad Ayub Khan Shinwari. 

Advocates) and Mr. l-Iamccdullah. AD (Lit) alongwiih Mr. Kahiruiiah

iO.12.2015
;;

IChatlak. Assistant Advocate General lor respondents present.

i.

.
The instant appeal has been filed by the appellant under Scction-4 i 

of the Khybcr Pakhtunkhvva Service Tribunal Act-1974. Me prayed ihat ! 

e; . I on acccpianee' of this appeal, the impugned order dated 14.04.2008
p )

whereby the service of tin'?- appellant was Icrminalcd and order dated

'hV A
»

Cr

13.04.2012 pas.scd by respondent No.2 whereby the Deparimenlal Appeal
i

against order dated 14.04.2008, was dismissed, miw kiiidlv he set aside i
!

and the respondents may be direeted to reinstate the appellant in service |

with all back benefits.

I

Bricl' I’acts giving rise to the instant appeal arc that the appellant j 

was appointed as Drawing Master in the rcsponclenl Department in the'

a.
/■

/
/

year 1989. Meanwhile a fakse anti frivolous TIR bearing No. M54 dated

■ -- 4m
I

\ r'
!

i
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:/,.• A.'..',

l-.....rn.-I-
. 12.10.2005 was lodged wherein [lie appellant was chlirgccl undci^seclion 

j02/2j^I/j‘^I P.P.C- at Police Station Ouch. I hat [he appellanl wa.s arrosicd 

; by the local police in the above .said ease and aflei- trial the appellant 

acquitted ol the chargc.s ievcied tigainst him .vitle iinieinent aiul ortler 

dated 18.1 1.2011 passed by learned Additional Session .ludge. Chakdara. 

Dir Paycen. 'I'hat alter his release the appellant reported back to the 

respondent-department with a request to adjust/posl iiim for performing 

his duties but he was informed that he was being terminated form serviec 

vide order dated 14.04.2008 and the copy of the said order was handed 

over to him. That it is pertinent to menlion here lhai immediately after 

lodging of FIR against the Appellant, the respondents suspended the 

Appellant from service vide order dated 08.10.2005. so the siib.seqiient 

impugned order whereby the appellant has been terminated from 

is against the law. illcgak un-lawful, void ab-ini[io and liable (o be set 

.aside. That appellant preferred departmental appeal before respondent 

No.2 against the order dated 14.04.2008 which was dismissed vide order 

dated 13.04.2012, hence the instant appeal.

wa.s

'■

service

ATTE^TOd,^

'9R
o . >...^<aikhwa • i 

T-ibunal, / 
1-eshawar

• 4. 1 he learned counsel lor the appellant argued that impugned order

was against the law. rules, without lawful authority and' without 

justification, hence not tenable and liable to be set aside. Me further 

■argued that mandatory provisidns of the law/rules were not followed as no 

full Hedge enquiry was conducted nor any final show 

Issued to the appellant before ihiposlion of the major penalty on him. Me 

Juithci contended that appellant was suspended subsetpieni to loduine of 

I'lR against him and hence subsequent order of terminaiion foi

/

cause notice was

'm seiA'ice :

was void ab-initio because abHcnce.was beyond his eonirol. Me further

• • i .

argued that appellant had been .acquitted of the ch.trges by the competent
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court of law hcncc respondents were not vested with powers to terininale 

him Trom service. Me also contended that l-DO was not eonipelenl 

authority to impose the penalty on the appellant and the order was void 

•ab-initio. Me iurlhcr argued that word termination was nowhere 

mentioned in the RSO-2000 and the impugned order was also defective 

on (his count. He prayed that on acceptance of this appeal impugned order 

of termination dated, 14.04.2008 and appellate order dated 13.04.2012 

may be set aside and the appellant may be reinstated in service with all

back benellts. Me relied on 2001 SCMR 1062, 2011 lO.C (C.S) 990. 2007 

SCMR 562, 2011 SCMR 676.

■5. The learned Government Pleader resisted the appeal and argued 

appellant, was suspended, from service but thcrc-aficr he remained 

fugitive from law and remained absent from his duties which was willful

and he remained absent from 12.10.2005 til! his arrest on 14.10.2010. The 

appellant was removed on the basis of his long absence after fuiniling all 

coda! formalities. He further argued that show cause notice was issued to 

the appellant but he failed to respond to the same being absconder, Me 

further contended that order of termination was issued on account ol'

J

y
willful absence and the requirements of the Removal from Service 

(Special Powers) Ordinancc-2000 were duly completed in the procc.ss of 

his termination from service and prayed that appeal being time barred 

may be dismissed.

(6. Arguments ol' learned counsels for the parlies heard and recoi-d.

perused with their assistance.

7. From pcriLsal of the record, it transpired thai the appellan!

/

m-
* ■

(
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A

j‘)i-occcdcd iigainsi for’ ilie clnirg^^Jr
vvilllLil abscncQ iVom duiies 

crimina] of which he
on

accoLinl ol his invoivcmcpl 

ihc compcienl
was acquiUed

coLirl p/' law. Perusal 

:4.04.2m revealed dial jlie appcilam
of ihc ioppugned order dated

lorniinaicd from servfce with
effect from 12.10.2005 i.cV' fJ'JC date ol his absence. i hc said order was

by 'be l-xeeuUveDiK.rie, Ollleer (d&si;) Di,-
il transpired 

passed by ihc DCO who under the

r.
irom the order that the same was not

law was the relevant eompcieni authority for the 

conformity with PSO a
appellant. Moreover, it

not contain 

iiiso suffered from legal 

retrospective efl'cct. The Tribunal is 

:o inlericre in .he eaae by selling aside Ihe impugned

Ihc case .0 respondeni-deparimeni lor

proceeding de'-n,m> against the appellant siricilv ' n
PP iiam stnclly m accordance with law

period of sixty days after 

leinstaicd in service

period will be decided in light oP outcome 

l^irlies are Ici'i to hear their

'vas not in
‘i-s the said lavv docs

'■'i'erminaiion” as one of the major penally and it

iniirm'iiy as it was given effect from 

tbcrcforc constrained 

orders being void and
;

in a
receipt of ihis judgmcnl. The appcilam is 

accordingly for the c/e-no vo enquiry, the intervening 

of the iVc.sb proceedings, 

consigned to the I'ecord.ovvii costs, i•■ile be
/

<rr
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- )hC--
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. AN'NOU.\’ri-n 
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Date of
Number-of \vc;-<T,....ir
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OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE) DIR LOWER.
OFFICE ORDER

Reference letter from the Director (E&SE) Khyber F'i:i\htunkhwj Peshawar 
vide No,2019/F.No, P/F.Asfandiyar Khan Ex DM dated 27/6/2015,llie absence period in 
respect of Mr,Asfandiyar Khan DM GMS Tangi Payeen Khadagzai w.e.f 127x0/2005 to 
17/10/2010 and w.e.f 19/11/2011 to 15/01/2016 is hereby converted into leave without pay 
as ecxtr=ordinary leave.and the period w.e.f 18/10/2010 to 18/11/2011 is treated as on duty.

Note;-Necessary entry to this effect should be made in his Service accordingly.

• •
(Prof;Mohammad Uzair Ali) 
District Education Officer 
(Male) Dir lower.

Endst:No. // Datedtimergara the ^ /2016

Copy forwarded to;
The Director (E&SE) Khy ber Pakhtunkhwa Peshawar. 
The District Accounts Officer Dir Lower.
The Deputy District Officer(L) office.
The Teacher concerned.
Master file

1.
2.
3.
4.
5.

District E 
(MaieJ Dir lower./ '

/

/
^ f

V7

v*

I >

a:1

."V ■

!
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Order or other proceedings with signature of Judge or MagistrateSr. Date of 
No order/

proceeding
S

321

rffore thf. yber pakhtunkhwa service
Service Appeal No. 168/2017

.......  07.02.2017
.......  10.07.2019

Date of Institution 
Date of Decision

Asfandyar DM, QMS Tangi Payeen, Khadagzai, Dir Lower.
Appellant

Versus
!

1. Secretary Government of Khyber Pakhtunkhwa Elementary & 

Secondary Education IChyber Pakhtunkhwa Peshawar.
2. Director Elementary & Secondary Education Khyber 

Pakhtunkhwa Peshawar.
3. District Education Officer (Male), Dir Lower.

Respondents?c

-Member(J)
Meniber(E)

Mr. Muhammad Hamid Mughal 
Mr. Ahmad Hassan—--------------

10.07.2019 JUDGMENT
MUHAMMAD HAMID MUGHAL. MEMBER:, Appellant

with counsel and.Mr., Usman Ghani learned District Attorney

present.

2. The appellant (D.M) has filed the present service appeal u/s 4 

of the Khyber Pakhtunkhwa Service Tribunal Act, 1974 against the 

;der dated 29.07.2016 whereby the abscondance period of the

0^/
V '1

A*
u

vO
t '

V.ppellant w.e.f 12.10.2005 to 17.10.2010 as well as the period after

acquittal of the accused in criminal case w.e.f 19.11.2011 To 

i:').0L2016 was treated as leave without'pay/extraordinai7 leave♦

.»■. ..



2

while the period w.e.f 18.10.2010 to 18.11.2011 during which the

appellant was in jail was treated as on duty.

3. Learned counsel for the appellant argued that the appellant

appointed as Drawing . Master in the year 1989; that thewas

appellant was charged in case vide FIR No.1454 dated 12.10.2005

u/s 302/324/34 PPC Police Station Ouch; that the appellant was
• f

arrested on 14.10.2010 and after trial the appellant was acquitted by

the trial court vide judgment/order dated 18.11.2011; that after his

acquittal, the appellant reported back to the respondent department

hut he came to know that he was terminated from service vide order

dated 14.04.2008; that the departmental appeal of the appellant

against the order dated 14.04.2008 failed and consequently the

AT appellant filed Service Appeal bearing No.520/2012 before this

Tribunal; that this Tribunal vide judgment dated 10.12.2015 passed

er Fakhtuifchwa 
Seh-'icc Trib^rnaf 

Peshi

in the above mentioned service appeal, set aside the impugned orderKiiyt

and remitted the case to the respondent department for de-novo

proceedings and the appellant was also reinstated in service for de-

novo inquiry and it was also directed that the intervening period will

be decided in the light of outcome of fresh proceeding; that the

appellant was reinstated in service , inquiry was conducted; thatA A/ vide impugned order dated 29.07.2016 the abscondance period as
A-

well as the period after acquittal of the accused in the above

mentioned criminal case, was treated as leave without pay as

extraordinary leave arid the period during which the appellant was

in judicial custody was treated as on duty. Learned counsel for the
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appellant next contended that the appellant filed departmental 

appeal against the aforesaid impugned order dated 29.07.2016 but 

the departmental appeal of the appellant was not responded; that the 

impugned order is against law, hence liable to be set aside. Prayer of 

the learned counsel for the appellant is that the abscondance period 

of the appellant may be treated as leave of the kind due and the 

absence period, of the appellant after his arrest w.e f 14.10.2010 till 

reinstatement may be treated as on duty with full pay.

4. As against that learned District Attorney argued that the 

period during which the appellant confined in jail has been treated

duty while abscondance and absence period of the appellant 

rightly converted into leave without pay. Further argued that 

there is no provision to pay someone for the period he did not 

perform any government duty.

5. Arguments heard. File perused.

6. Perusal of judgment dated 10.12.2015 passed in Service 

Appeal No.520/2012 mentioned above would show that the order of 

termination of the appellant was set aside and the case of the 

appellant was remitted to the respondent department for de-novo 

proceeding and the appellant was reinstated in service for the 

purpose of de-novo inquiry and it was also directed that intervening 

period will be decided in the light of outcome of fresh proceeding.

Perusal, of file would show that proper de-novo 

proceeding/inquiry harnot been conducted against the appellant in 

as much as no charge sheet/statement of allegation found available

r-
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%file, similarly no proper order of the competent authority 

regarding the conclusion of de-novo inquiry has been passed more 

order of competent authority or appellate authority is available 

on record to show that the appellant was reinstated upon the 

conclusion of the de-novo inquiry. Simply the period w.e.f 

12.10.2005 to 17.10.2010 and w.e.f 19.11.2011 to 15.01.2016 was 

treated as leave without pay/extraordinary leave and period w.e.f 

18.10.2010 to 18.11.2011 was treated as on duty vide impugned

!on

so no

i.

order dated 29.07.2016.

In the light of above, this Tribunal is constrained to set aside 

i the impugned order dated 29.07.2016 as the respondent departmentI
has yet to properly implement the judgment dated 10.12.2015 

passed in Service Appeal No.520/2012 in letter and spirit by 

conducting proper de-novo inquiry against the appellant and to 

conclude the same through speaking order. The present service 

appeal is disposed of in the above noted terms. Parties are left to 

bear their own costs. File be consigned to the record room.

8.

C

J'
t>

(Muhammad Hamid Mughal) 
Member

(Ahmad Hassan) 
Member

ANNOUNCED
10.07.2019 .
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Office Order.
4

Consequent upon the recommendalion of inquiry committee, constituted 
vitle Service. Appeal No.168/2017 dated 10/07/2019, the appellant Mr. Asfanclayar DM GMS 
Tanei ( P) is'not entitled / eligible'for any kind of pay ,arrears,' increments and other service 
.back benelitsoas he did, nollperfoiimel the ofUcial duty for the period he claimed and the 

. ofnee order No. 122334-3.8 dated 29/07/2016, issued in the light of detailed inquiry is 
ei)n,sidere(.! as;Correcl and juslilied,

\

!
;■

!
;?;

>

District EducatiemOfficerdi] (M) Lower Dir
hndstl:No /

Copy of the above is forwarded to;- 
.1, The Registrar IChybe.r Pakhtqonkhwa Services Tribunal Peshawar. 
2., / ['he District Accounts Ofllcer Lower Dir.

■ 1

c' •r.

' 3.'The Appellant./’ ' •;

:■

I
i •

•i

District Education Officer
t . (M) Lower Dirt

i

• :

::

) .!

;

!

oiCl

' i.
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DIRECTORATH OF ELEMENTARY & SECONDARY 

EDUCATION KHYBER PAKHTUNKHWA, 
PESHAWAR

;
:

V/

1
I/F N 0 100/Voi;l/Departmental appeals.

n.rpd: -/V -/ZOp.
No.

The District Education Officer 
[Male] Dir Lower.

i

departmental appeal I
directed to refer to the appeal on the subject cited above'and to ask you 

, that appeal in respect of Mr. Asfandyar DM GMS Tangi Payan District Dir Lower, has bpen

rejected. i

Subjedt: -

1 am i

I am further directed to ask you to inform the aslant concerned

accordingly under intimation to this office. ^ I\ IV s

Assistant Director Estab (Male)
\ Elementary & Secondary Education 

^ 'j ^ Khyber Pakhtunkhwa Peshawar ■

"r 1 2^EndstiNo.
Copy of the above is forwarded to:-

1.1 Mr. Asfandyar DM GMS Tangi Payan District Dir Lower.
2. j PA to Director E&SE local Office.
3. i Master File.

i

!'c>! V
f

i

Assistant Director Estab (Male) | 
6 \ Elementary & Secondary Education 

Khyber Pakhtunkhwa Peshawar |

i

4^ i
li 1/

»•

Oi i.

! i

;
i



.... -

' 3J> ” ■ '’■•.i .-•; - I' - . <

\
r

:.-•

oL. XZ
♦

'S,y
y \/

y\
v''

UjO^ r'
-

- ■

■J i>,jijS^\
eu

r:;;r
I

'•{.

%;
ii i

♦
V W!. ♦>)i:

«»<»=' M

Ui-
' : 1-

^5; ■'^i- 4:

ji / (3'/j JiyUji if'j ^y.M! o tv^j i-X* t U 'J^:i

•s
■'■mji

i‘

'•;
i

t •'

!.
i >
i

i •

>
'j

' ^5'• I J
\

f

. • ' ••'V
* • * L» ^ ^ t

!
i

<SLf,.J>o I.20 j

-V
< „.^'i.-xil -

<V
I-.:/'H.V ^



-
THF. HONORABLEjOiYBE&PAKHTlINKHWA SFRVICE TRIBlimL

VICE APPEAL NO. 1281/2020., SER
MR Asfandyar. Appellant

VERSUS
L The Government Khyber Pakhtunkhwa through Secretary 

and secondary Education at Peshawar.
& Secondary Education), Khyber Pakhtunkhwa

Elementary 

2. Director {Elementary
Peshawar.

3. District Education Officer (Male) Dir lower at T.mergara
(RESPONDENTS)

■ l.Z.and 3.PARA WISE COMMENTS ON BEHALF OF RESPONDENT^ 

RESPECTFULLY SHEWETH:

prelim NARYOBJECTION^
ggrieved person with the meaning of Article 212 of the

1. The appellant is not an a
constitution of the Islamic republic of Pakistan.

concealed the material fact from this Hon! Able Tribunal, hence
2. The appellant has

liable to be dismissed. , , u ^
3. The appellant has not approached this Honorable Tribunal with clean hands.

4. The appellant has filed the instant appeal on malafide motives.
5 The instant appeal is against the prevailing laws & rules.
6. That the instant service appeal suffers from laches, hence not maintainable in the 

form.

relates to the appellant, hence needs no comments.1, This para
2. Needs no comments.
3. Correct and needs no comments.

4. Correct.
5. Correct,

His absentee / break period was considered as leave without pay to make his

<:ervice regularized/continued. _< r,
6. The court order was implemented in letter and spirit. Proper order was passed after

observing ali the codal formalities in denove inquiry.
7 In addition to para No. 6 above, the respondent department issued proper order 

appellant, had not render any service in the mentioned period, hence not entitled for

any benefit, for the period, had not perform the duty.

8. Correct.

. The.



r

GROIINDS:-
, a. In correct. The appellant did not deliver any services, nor performed duty, 

hence not entitled for the benefits he claimed for.

b. The appellant is misconceived; he is 

he did not performed the duty.
c. Incorrect. It is the common principle that "No duty no pay .

d. The appellant was treated as per law..

e. As above.
f. As above.

g. The

not entitled for financial benefits; as

.f

respondent department will, if allowed argue more at the time of hearing.

It is therefore, humbly prayed that on acceptance of the above submission,
dismissed in favor of thethe instant Service appeai may very graciously be 

answering respondents with cost.

n
Ju

^DIRECTOR
ELEMENTRY&.SECODARY,

EDUCATION KHYBER PAKHTOON KIWA
(Respondent No.2) • i ^ ‘

SECRETA^,
GOVT: KHYBER PUT^HTOON KHVVA 
ELEMENTRY AND SECONDARY DEPARMENT 

(Respondent No.l)

DISTRICT EDUCATION OFFICER (M) 
DIR LOWER ATTIMERGARA
(Respondent No.3)

Innovative
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KHVBHI PAKHTUKKltfA
SERVICE TRIBUNAL, PESHAWAR

/ST

All communications should be 
addressed to the Registrar KPK Sei^ice 
Tribunal and not any official by name.■■ #

No.
Ph:-091-9212281 
Fax:- 091-9213262Dated: /7 /f/i /2021

To

The Director E&SE,
Government of Khyber Pakhtunkhwa, 
Peshawar.

Subject: JUDGMENT IN APPEAL NO. 1281/2020. MR. ASFANDYAR.

I am directed to forward herewith a certified copy of Judgement dated 
16.09.2021 passed by this Tribunal on the above subject for strict compliance.

End: As above

!•

REGISTRAR 
KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL 
PESHAWAR

N.

f


