01.06.2022 Mr. Shahkar Khan, Advocate junior of learned

counsel for the appellant present. Mr.” Riaz Khan

| Paindakhel, AsSistaht Advocate General alongwith Mr. Riaz
Superintenden‘t and” Mr. Sajid Superintendeht for the
respondents present.-

Junior of learned counsel for the appellant is again
j seeking adjournment as learned counsel for the appellant
; s busy in the august Supreme Court of Pakistan.
' Adjourned. Last opportunity is granted. To come up for

arguments o before the D.B on 08.0'8._2022. |
|

(Mian Muhammad) (Salah-ud-Din)
Member (E) Member (J)

§ ¢ Due-‘ Lo e Public /70["4%”‘ for

, case - % | 44 |
! 08.1..1.2022 9 : 'Nemo for appellant,

- g\ ‘
o 5 o %”g ,\V»ﬁ%‘ - Naseer Ud Din Shah learned Assistant Advocate General
O}W" }%\ ﬁ"& alongwith Riaz Khan Superintendent for the respondents present.
,‘WJ P i .

Precéding date was adjourned through Reader note,
therefore, appellant and his counsel be put on notice for the next

Can,. date. To come up for arguments on 27.12.2022 before D.B.
o LN @

“hewa ' Co)
QP . . B . ) - N
| |- #
‘ ' (Fareeha Paul)

. " (Rozina Rehman) -
Member (E) Member (J)

o ' S bha
Y- Dve do uhinfer Vocat o7t s

B P P
use. L3 afcd’d“.rn.&ﬂj . b_(' o
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19.10.2020

28.12.2020

30.03.2021

Junior to counsel for the appellant and Addl. AG
alongwith Naheed Gul, Assistant for the respondents
present.

The Bar is observ vgg generai strike today, therefore, . -

the matter is adjourned 28.12.2020 for hearmg before the
D.B. ]

(Mian Muham ad) Chairman’
Member- '

Due to . summer vacation, case is adjourned to :

30.03.2021 for the same as before.

_Ra_r.\

Nemo for parties.

Riaz Khan Paindakheil Iearried Assistant Advocate‘
General present.

Preceding'date was adjourned on a Reader’s note,
therefore, notlce be issued to both the partles for
13127 12021 for arguments, before D.B.

O

(Atig ur Rehman Wazir) ~ (Rozina Rehman) - |
Member (E) , Member (J)




o REDR BRI

N - . - o . o
g’Q\,“} ' ‘ ) . ”‘ -
e : " 4 . .

11.03.2020 Mr. Zia Ullah learned D_eputy District Attorlr'léy:p'résevr_lt. ‘
, Due to rush of work further proceedings in:thebag,e ln hand L
could not be conducted. Adjourn. To come u'pl for 'ora_e'r. on
03.042020 before DB. /

- Member B T -‘Membe_r:_._‘

03.04.2020 ‘Due to public holidays on account of Covid-19, the case

is adjouméd. To come up for the same on 30.0_6.2020_ before

D.B.
30.06.2020 qu to Covid-19, the case is adjourned. To come- u:p'for the:_'
same on 17.08.2020 before D.B. : -
D Ade
| D(A,Q gﬁo 5 vnmey V‘Mbc(zq,\/\ 5 z’:o -
Come uﬁ Por e Lo o0 19005




04112021 Counsel for the appellant and Mr. Kabirullah
Khattak, Addl. AG. for the respondents present.

Learned counsel for the appellant requests for
time to prepare the arguments. Request is accorded. .
To come: up for arguments-on 04.02.2022  before the

" D.B.
(Rozina Rehman) Chdirman
Member(J) :
. 04.02.2022 The Tribunal is non-functional, thei'éfore, the case is

adjourned to 14.04.2022 before D.B for the same.

eader

14.04.2022 None for the appellant. Mr. Kabirullah ‘Khattak, Addl. AG
for the respondents present. Notices be issued to the appeliant and

his counsel for arguments on 01.06.2022 before DB.

(Rozina Rehman) CHAIRMAN
Member (J) '

4

e




13.07.2021

31.08.2021

.. g3,
'»
A N

" Clerk of counsel for the appellant present. Muhamamd Riaz

Superintendent. alongwith Muhammad‘ Riaz Ahmed Paindakheil,

" Assistant Advocate General for the respondents present.-

Clerk of -counsel for the appellant's‘tated'that' Iearnea '
counsel for the appellant is unable to attend the Tribunal today "
due to. strike of Lawyers. Adjourned To come up for arguments

before the D.B. on 31.08.2021 _ -
7

~ .
(ATIQ*UR-REHMAN WAZIR) (SALAH-UD-DIN)

'MEMBER (EXECUTIVEY) ‘MEMBER (JUDICIAL)

Mr. Muhammad Asif Yousafzai, Advocate, for the apbellant' '

| present. Mr. Muhammad Adeel Butt, Additional Advocate General

for the respondents present. _
Learned counsel for the appellant stated at the bar that the
brief of the instant appeal has been misplaced, therefore, time

may_ be granted to him for arguments. Adjoumed.'_To come up

for arguments before the D.B on 04.11.2021:

(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) . MEMBER (JUDICIAL)




feo
: ;
23.07.2019 - Clerk to counsel for the appellant and Mr. Ziaullah, Deputy
' District Attorney alongwith Mr. Muhammad Saleem, Superintendent
for the respondents present. Clerk to counsel for the appellant
requested for adjournment on the ground that learned counsel for the
appellant is not available today. Adjourned to 10.182019 for
arguments before D.B. .
: (m SHAH) (M. AMIN KHAN KUNDI)
MEMBER MEMBER
19.12.2019 . Lawyers are on strike as per the decision of
Peshawar Bar Association. Adjourn. To come up for
further proceedings/arguments on 21.02.204@ before
D.B. Appellant be put on notice for the date fixed. ,/
\K‘) /
Member Member ‘
.
21.02.2020 Appellant with counsel present. Mr. Ziaullah, DDA

alongwith Mr. Zar Muhammad, Assistant for respondents

present. Arguments heard. To come up for order on

11.03.2020 before D.B.

A

K/

Member




‘o _ _ o
{& :‘ 22.01.2019 " Learned counsel for the appellant and Mr. Kabirullah -
| - Khattak learned Additioﬁal Advocate General ‘al'o-ngwith
Mr. Saleém Superintendent for the respondentS-_present.
Learned counsel for the appellant seeks adjournment.
* Adjourned. To come up arguments on 26.03.2019 before
DB
W | N |
_(Hussain Shah) (Muhammad Amin Khan Kundi)
Member ’ : Member
26.03.2019 - Junior to counsel for the appéllant and Mr. Zia
" Ullah learned Deputy District Attorney aiongwifh Mr.
Saleem " Superintendent for .the respondents present.
; Junior to counsel for the appellant request for
! adjournment as senior qounsel for the appellant is not in
; ‘ attendance. Adjourned. To cdme up for arguments on
[/ ‘ | © 30.05.2019 before D.B.
g e
' : S : (Hussain Shah) - (Muhammad Amin Khan khudi)
D ‘ Member Member o
30.05.2019 Junior to counsel for the appellant present. Asst: AG

alongwith Mr. Nizam ud Din, Assistant for reISponden,ts present.
Junior to counsel for the appellant seeks adjournment as senior
~counsel is not available todaiy. Adjourned. Case to come up for

- arguments on 23.07.2019 before D.B.

\‘Q“ .
. '
oo e e

Member Member




(09.10.2018

26.11.2018

06.12.2018

- e

Junior- to counsel for the appellant and Mr. Zia Ullah
fcarned Deputy District Attorney for the respondents present.
Junior to counsel for the appellant seeks adjournment as his senior
counsel is not available in today. Aidjourned.l To come up for

‘arguments on 26.11 2018 before D.B.

o Do
lember | ‘ - Member

Junior to counsel fopr the appellant and Mr. Zia Ullah

" learned Deputy District Attorney for the respondents present.

Junior to counsel for the appellant seeks adjournment as senior
counsel for the appellant is not in attendance. Adjourned by way
of last chance. To come up for arguments on 06.12.2018 before
D.B.

gg?!l . ’ ’ \év/
ember . Member

Clerk to counsel for the appellant present. Mr. Kabirullah,

"~ Addl: AG for respohdents present. Clerk to counsel for the appellant

seeks adjournment as counsel for the appeal was busy before the

Hon’ble Peshawar High Court. Adjourned. Case to come up for

. arguments on 22.01.2019 Beforé D.B.

T

(Ahmad Hassan) o - (M. Amin Khan Kundi)
Member . - Member o
. . - ‘
2N
. ;. iy e s AT, S Y s
e = b s S s i € Atk e = -

et W | V. 4



$27.02.2018

13.04.2018

28.06.2018

-10.08.2018

<1d|oummcnt

J
unior (ounscl for the appellant and Mr. Zig Uit
Ce Drstnel Afiomey present.

as senior counsel is not in attendance. Adjourned.
up for arguments on 09.1¢. 2018 before D.B.

(Muh%n Kundi) B \

M ember

Counsel for the appellant and Additional AG for the

respondents - present. Learned counsel for the appellant

requested that the department be directed to apprise this

Tribunal about the availability of ‘vacancy in the quota of

appellant with dates. Directions are issued accordingly. To

come up for record and arguments on 13.4.2018 before the

- DB. - -

Member ﬁ/ | ' Cljairman
- Appellant alongw1th counsel, Mr. Ziaullah,  Deputy

District Attorney alongWIth Muhammad Aslam, So(Lit) for the

respondents present The court time is over. Adjourned. To

~ come up for algumentﬂ on 28. 06 2018 before the D.B.

<

MeM L : 'Cl-!z}rﬁa{d

Junior to counsel for the éppeilant and Mr. Muhammad Jan
learned Depﬁty District Attorney alongwith Mr. Muhammad
“Saleem Superintendent for the respondents present. Junior to
counsel for the appellant seeks adjournment as senior counéél is
not in attendance. Adjourned. To come up for arguments on

10.08.2018 before D.B.

wp - O

(Muhammad Amin Kundi) - (Muhammad Hamid Mughal)
Member : . Member

ah learned Deputy:

lumon to coumel for 1he appcl!am seeks

To come

(Muhammad Hamid Mu"hal)
- Member



14.42016/

26.05.2016

R
N

X i '
Counsel for the appellant prc%cn1 Learned counscl for
the app(isllam argued . that. 1dcmlcal .appeal No. 334/2016 has

already been admitted for regular hearing.
Y :

| .

i

Iin view of|the above, this appeal is also admitted to

|
regular hearing Sllb_]ccl to deposit of security and process fee
within lO days, nollccs be issued to ’Lhc respondents for written

reply/connnents-'f:or-26.05.20l6 before S.B.

.
Chairman

|

| | ' .

Counsel for the appellant -and M/S Sultan Shah,
Assistant and Muhammad Irshad, SO alongwith Addl. AG for theﬁ
respondents present. Requested for adjournment. To come up

for written:reply/comrhents on 08.08.2016 before S:B.

Ch%nan

i
l

| 08.08.2016 | i Counsel 'f‘.or the appellant, M/S Sultan Shah, Assistant and

Irshad T\/luhammad SO alongwith Additional AG  for
1csponclcnls present. ‘Written reply on behalf of respondents
:5ubmitlcd copy whercof handed over to 1eall'nccl Additional

AG. To come up for rcjolndu and aLbumcnts on: 29. ] | 701(

'hdorcDB ; , '

t

i ' o by
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Form- A
FORM OF ORDER SHEET.
Court of '
Case No. 239/2016
S.No. | Date 6f order Order or other proceedings with signature ofjudge or Magistrate
"~ Proceedings
1 2 3 T
. 15.03.2016 | o I
o The appeal of Mr. Muhammad Siddique resubmitted
‘today by Mr. Muhammad Asif Yousafzai Advocate may be
entered in the Institution Register and put up to the Worthy
Chairman for proper order please. '
2 | 2l-6-20lb | RSE%IS““TRARéﬁ
L This case is entrusted to S. Bench for preliminary
hearing to be put up thereon LY -3 ,./C
CH%AN
24.03.2016 : : ' .
_ Counsel for the appellant present. ‘Seeks adjournment.
™~ Adjourned for preIiminéry hearing to 31.3.2016 before S.B.
Ch%n
31.03.2016 Counsel for the appellant present. Seeks adjournment.
Adjourned to 14.04.2016 before S.B. '.
Ch%
5
. (E'
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The appeal.of Mr. Muhammad Siddque Dy. Secretary Finance Department received to-day i.e. on

22.12. 2015 is mcomplete on the followmg score which is returned to the counsel for the appellant for

completlon and resubm|SS|on within 15 days.

/1- Index of the appeal may be prepared according to the Khyber Pakhtunkhwa Service Tribunal
- rules 1974,

2= Memorandum of appeal may be got signed by the appellant.

3- Annexures of the appeal may be annexed serial wise as mentioned in the memo of appeal.

4- Copy of rejectlon order of departmental appeal dated 27.11.2015 mentioned in the heading
of the appeal is not attached with the appeal which may be placed on it.

5 Annexures of the appeal may be attested.

6- Six more copies/sets of the appeal along with annexures i.e. complete in all respect may also

be submitted with the appeal.

No. 3\—005/51,

Dt. L%[:gz /2015: . »‘ o ) \

REGISTRAR <
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR.

3
i
4
g

Mr. M.Asif Yousafzai Adv. Pesh.
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APPEAL NO. N9 2016

7 3
o BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR. :
Mr. Muhammad Siddique V/S Govt: of KPK etc.
INDEX
i
S.NG. | Documents Annexure | Page
' No.
1. Memoofappeal | e-——-- 1-4
2. Copy of Notification (2.12.2003) A 5-07
3. Copy of Notification (19.2.2008) | B 8-9
4, Copy of Service Tribunal C 10-15
Judgment dated 13.3.2009 -
5. Copy of S/Court Judgment dated D 16-20
24.05.2012 -
: Copy of Notification (25.7.2012) E 21-23
7. Copy of S/Court Judgment F 24-27
(5.3.2013)
8. Copy of High Court Judgment G 28-36
(08.09.2015) ‘ _
g, Copy of Order sheet dated H 37-39
| . 1(01.09.2015) '
| 1G. . | Copy of Departmental Appeal I 40-42
11. Departmental Rejection Order ] 43
12. Vakalat nama N 44 ’
|
|

APPELLANT

‘ THROUGH: .
L | e

(M. ASIF YOUSAFZAI)

&

(TAIMUR ALI KHAN) '
ADVOCATES, PESHAWAR -



BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR. .

APPEAL NO. Z'Z i /2015

&A.W.B.Provias

8srvice Tribunel
: A Dlary NO.U:L 2
Mr. Muhammad ‘Siddiq‘ue, Deputy Secretary (BPS-18) ated

Finance Department, Peshawar

1
2.
3.
4.

(Appellaﬁt)

VERSUS

The Provincial Govt: trough Chief Secretary KPK, Peshawar.
The Chief Secretary Govt of KPK, Peshawar.

The Secretary Establishment, KPK, Peshawar.

The Finance Secretary KPK, Eeéhawar.

{Respondents)

APPEAL UNDER SEC- 4 OF ‘K,HYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT, 1974 FOR DIRECTING THE RESPONDENTS TO

CONSIDER THE APPELLANT FOR ANTI-DATE PROMOTION ' ON
REGULAR BASIS W.E.FROM 2.12.2003 WITH ALL BACK AND
CONSEQUENTIAL BENEFITS AND AGAINST THE ORDER DATED
27.11.2015, WHEREBY THE DEPARTMENTAL OF THE APPELLANT
WAS REJE(;TED FOR NO GOOD GROUND.

PRAYER:

THAT ON ACCEPTANCE OF THIS APPEAL, THE RESPONDENTS MAY
BE DIRECTED TO CONSIDER THE APPELLANT FOR ANTI-DATE
PROMOTION ON REGULAR BAS]S W.E.FROM 2.12.2003 WITH ‘ALL
BACKS AND CONSEQUENTIAL BENEFITS. ANY OTHER ‘REMEDY
WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND PROPER THA_T MAY
ALSO BE GRANTED IN FAVOUR OF THE APPELLANT.

{2 promotion Of tNe Peutoners o
‘ing acting charges on the relevant
o of the said notifizat=- dated

mied



SPECTFULLY SHEWETH:

8

That the appellant has good service record trough out in
long tenure of 30 years and no compliant has been filed
against the appellant so for.

That the appellant was previously serving as Superintendent
(BPS-16) in the relevant department.. Notification was
issued on 2.12.2003 by the Provincial Government in
“consultation with Provincial Selection Board, whereby the
appellant was appointed as Selection Officer (BPS-17) on
Acting Charge Basis with immediate effect. Copy of the said
Notification dated 2.12.2003 is attached as Annexure-A ).

3

That the appellant had been serving on the above said post
in his officiating capacity and it was 19" February, 2008

~ when the notification with regard to the regularizations of
the appellant for the Acting Charge Section Officers to the
Section Officer (BPS-17) in Provincial Management Service
(PMS) was issued with immediate effect, after serving im
PCS Secretariat Cadre from 02.12.2003 to 18.2.2008. Copy
of Order is attached as Annexure-B.

4. ‘That in the meanwhile, some colleagues of the appellant
being on the same footings have approached to the Service
Tribunal and a detailed Judgment with regard to the
regularization of the appeliant was issued by the Service
Tribunal in Appeal No.61Z and 613/2008 dated 13.3.2009,
whereby the above said relief was granted to the appellants

by the Tribunal. Copy of Judgment is attached as
Annexure-C.
!

" ‘ '

5. That howéver, the said Judgment of the Service Tribunal

was challenged before the Supreme Court by the
'Establishfnent Department and the Honourable Apex Court
was kind enough to give an elaborate and detailed judgment
with reg’ard to the same grievance on 24.05.2012. Copy of
the saidf-"Judgment is attached as Annexure-D.

i

/ - S
6. That a'!s a result of the above said judgment of the .
Honourable Supreme Court of Pakistan the notification with
regard to the anti- date promotion of the petitioners from :

the dates of their taking acting charges on the releve
posts was issued. Copy of the said notification ¢




10.

- 11,

25.07.2012 issued by the Establishment Department jiss
attached as Annexure-E.

In another case Government of Khyber Pakhtunkhwa Vs
Azam Khan, the Supreme Court of Pakistan upheld the
decision of the Khyber Pakhtunkhwa Service Tribunal in the
Service Appeal N0.1358/2000 on 05.03.2015 and granted
relief to the appellant. (Annexure F).

In another Writ Petition No.2640-8/2012, Abdus Samad and

other Vs Government of Khyber Pakhtunkhwa, the Peshawar
High Court Peshawar granted relief to the petitioners by
extending the benefit of judgments in the similar cases.

Copy of Judgment is attached as Annexure-G.

Recently the Khyber Pakhtunkhwa Service Tribunal has
decided in the Service Appeal N0.1589/2011 Muhammad
Jamil Vs Government of Khyber Pakhtunkhwa to allow the
benefits of the judgments in the service appeal, cited above

- in the same manner as was prescribed and indicated in the
~ above judgments (Annexure-H).

That after the Judgment of the Service Tribunal, High Court
and Supreme Court, the appellant also filed departmental on
26.10.2015 which was also rejected on dated 27.11.2015 on
no good ground. Copy of departmental appeal and rejection
order is attached is attached as Annexure-I & J).

That now the appellant comes to this august Tribunal on the
following grounds amongst the others. :

GROUNDS:

A)

B)

That order-dated 27.11.2015 is against the law, fact, norm

of justice and material on record. Therefore liable to be sef
aside.

That the appellant was promoted to post of BPS-17 on dated
2.12.2003 on acting charge base meaning by that the post
of BPS-17 were available at that time and according to
Superiors Courts judgment that if post is available then civil
servant should .be promoted on regular base rather thah
acting charge base.



D)

-

F)

G)

3

That the some colleagues of the appellant on the same issue
have filed Service Appeals No. 612/2008 and 613/2008 in

this Service Tribunal and the Honourable Service Tribunal

allowed the appeal and the relief was granted to the
appellant ‘The judgment of the Tribunal was challenged by

the Deptt in the Supreme Court of Pakistan which alsd

uphold the decision of the Service Tribunal and the basis of
Supreme Court judgment and Service Tribunal Judgment the .
Establishment Deptt: issued the notification dated
25.7.2012, whereby anti-date promotion was given to the
petitioners from the date of their taking charge on relevant
posts. '

That recently similar nature appeal No.1589/2011 was also
decided by this Honourable Tribunal in the favour of the
appellant. '

That the appellant is similar placed person and also entitled
for the same benefits.

That the appellant was discriminated as many of his
colleague have given anti-date promotion, while the

appellant was deprived from the same benefits. .

That the appellant seeks permission to advance other
grounds and proofs at the time hearing.

It is, therefore, most humbly prayed that the appeal of
the appellant may be accepted as prayed for. 1

APPELLAN

: Muhammagﬁﬁa |
) ‘THROU»GH:' _ .o
Al

(M. ASIF YOUSAFZAI)
& :

(TAIMUR ALI KHAN)
ADVOCATES, PESHAWAR
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GOVERNMENT OF NWFP
ESTABLISHMENT DEPARTMENT.
. f . PR 2

NOTIFICATION :

NO. SOE.1I(ED 13(122)2003.

AH.L\Q- A : ‘A

~:Dated Pgsharwg‘ ;r_; he 02.12.2003.

The Competent Authority in consultation

with. the Provincial Selection Board Is pleased tc appoint the following
Superinten'jents/Private Secretaries of the Provincial Secretanat as . Sectron

Ofﬁcers (BS-17) on. actrng charge basis with immediate ef ect -

!
14

PRESENT POSTING

|18

“|Superintendént -

NO : WITH DESIGNATION
1. Mr. Shah.Sawar, Saction Officar (Current Charge), Finance
. Superintendent Department, -
2. Syed Ahmad Khan, Section Officer (Current Ch arge), Informatron
Private Secretary & PR Department '
3. Mr.Inayatullah Khan, - Sectlon Officer (Current Charge), Health
Superintendent Department. ©
4. Mr.Muhammad Idrees Section Officer (Current Charge), Flnance ,
‘Superintendent - Department. '
5. Mr. Sher Ahmad, . Saction- Officer. tCurrent Charge),ST & lT
Supenntendent Department. -
6. Mr.Red! Gul,:. Section Officer ICurrent Charge), P&D ce
Su,)ermtendent Department. @ -
7. Mr. Muntazim Shah, S. 0. (Current Charge), chual Welfare, Zakat
, Private Secretary. Ushr & Women Dev. Department. ‘
8. Mr. Mushtag:Ahmad, Section Officer (Current Charge), Home & TAs
Private Secretary Department.
9. Mr.Abdul Samad, Section Officer {Current C harge), Finance
Superintendent D2partmant, :
10.  |Mr. Sultan Muhammad, Sectlon Officer (Current Charge), Frnance
Superintendent : Department,
11. [Mr. Fida Muharnmad Section Offi icer (Current Charge), mance :
Superintendent *- Department. - ‘
12, (Mr, Ishtiiq Ahmad, Section Officer (Current Charge), Sports
' Superlntendent Culture & Tourism Department.
13. {Said Usman,,,,, Section Officer (Current Charge) presently
- |Privaté Secrétary Private Secretary to Minister for Food NWFP,
14, \Mr. Sher Wali;+, - - Section Officar (Current Charge), Govemors
. “Iprivate Secretary | Secretariat (FATA).© i
15.:]s. Igbal Hussain Shah, Section Officer {Current Charge), Social Welfare, | -
__|Privaté Secretary Zakat Ushr & Women Dev. FDeportment
16,/ {Mr. Salahuddin, - ISection Officer (Current Charge), Food™ . _.'—'
__|Sugerintendent: - Department (on'120-~days E/leave).
17." IMr Anees-uﬁ-Rehman, Section Officer (Current Charge), Home & T.As .
L Superlntendent Department.
Mr; Abdul ) Wéheed Section Officer l,(.urrent Charge), E&A -

Department.

P 20 7

1 Sydd:Masdon :Shah, Section Officer (Curent Charge) E&A
T Superfhfend AL 2partment.
Sectron Off‘ icer |Cur rent Charge), Schools &

% MriMabarakiShah,

R i e e TIST Y TN SNV



Mr. Saeed Khan,

Section Officer (Curre

Pri vate Secreta Mmrster S_Secrana ariat.

Mr. Taj Muhammad

'nt Charge), Chief

Private Secreta

Section Officer ( Curre nt Charge), Fmance
Mr. Ghafoor | Shah

 Department, !

Section Qfficer (Current Charge), H:gher

Private Secreta Education Departmert

Mr Amanullah T

S.O. (Current Ch

{
Private Secreta Officer Fmance) Peshawar,

I Mr, Al Nabi, T

arge), presently Deputy Distrlct

Section OFff; icer {Curre: nt Charge) Schools &

: L:teragx Degartment
S.0. (Current Crarg

quermtendent
Mr. Fazle Qadir,

Serwces Department
28, imr. Muhammad Sa¢ Saeed,

ge) Dy: District Off; icer -
Superintendent Finance) Dir (Upper r).
. Mr Muhammad Sayyar SQCtIOﬂ Officer (Current Charge), Works &
-_tSuperintendent

Section Officer (Curre nt ¢ harge) Popuiatlon
|Superintendent Welfare Departirent,
Mr. Muhammad Ismal!

- IMr. Haroop- ur-Rashld
*__|Superintendent i
¢ [Mr. Mukarram Khan Khan, " o fﬁcer(Cunent Charge), Schoo!s&
Superintendent t Department,
_—h_*‘\‘—'f o "‘”’"‘ -

Mr, Arifullah-IT, Lo Section Offi icer {Current Charge), Social Welfare,
Su enntendent ‘-ff A Zakat Ushr &  Women Dev, Department. :
Mr.. Bughdad Shah . £ 1Section Officar ( (Current Charge) presently :
Private Secreta Lo Prannfng Officer, Health 1 Department. ?

4
i

:‘: Secnon Officer { (Curren

t Charge), E&A
rtment

Section Officer (Curre (Current Charge) Ch:ef ‘ o
Superintendent — | Ministers _Secretariat, '
Mr. Khan Zall, . :|Section Officer (Current ¢ Charge), Govemor’s 7
Supermtendent ' | Sectt: (FATA) | -
Mr. Muhammad Raees : |Section Officar ¢ (Current Charge).ﬁnanceg
Sugerintendent - ' |De artmen :

Private Secretary De artment,
““——%-‘**-.

Mr, Rozam Khan, i =, |Section Officer

Superintendent R

Mr. Muhammad Nasim; 4 b int Superlntendent (sovernor's House,
Superintendent 5

e Sectlon Off icer (C urreat Charge) Fmance
De artmen
Mr. Muhammad Sld!que““ i
Superintendents P
- [Mst: Tahira Jabeen, .- 9
Superintendent
——_~dent - -

Mr. Masood Pervalz Suddpqul "[Section Officer ( urrent Charge), Home & T.As

.

[
: l
T

’

i

Current Charge), STI E&A

!

:|Section Officer (i
- Departmen

-‘*,,.,,,"ISection Officer (Current ¢ Charge), Fnance ;7 -
partment.

<L oty ) Privat v to Caief Minister, NWFP. ﬂ
rY?‘- S0 .",;\.7 ‘ ik
. ’,“ \ i -."I:",' ':: S, O (Curfent Lha j )

r(C urrent Charge) Industrfes

rge) presentiy Private
reta to vas‘ter er for Agricultire . NWFp,

'ctuailze their adting charge appointmen
Cept] M ;;;{Qluharnmad Nasim appearing at $.No.38. !
“Sectivh ‘Off‘cer Governory Secretariat(FATA),

CHIEF SECRETARY i
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ENDST; ND. SOE.JI(ED)I(322)2003,

A Copy is forwarded to -

HER a:
GRS e T s 1 (Govt of NW. P, PE.‘:haWd!’
2. secretary to Loverihr v WFP/FAM Seclt:, pPes m'wr
3 Secritary to (hier Mini ster, NW#p, _ ‘
t. Military Secretary to Governor NWEPR, Peshawar,
5. Acceuntart General, NWE P,-Peshawar, ' :
CD.CO. Peshawar/Dir (Upper) S o
7 f>;\') Peshawar/Dir (Lipper) " o : - o v
RS ..).u (Sec ret)/rAdmnye O/Prograrnner/ub:c.rlcm E3A Dept .
AN )Iflms"onCr>rned o
10.P.S. to Chief Sacreta~y NWFp. :
Iips, to Secretary Establishment NWFP o r
12 PAs to All Adich: Se(,n.:tanes/Dy. S rofaunf m[&A Depaitment ‘
1t Personal files of the officers Corcer ned, : ;i
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TO BE SUBSTITUTED FOR SAME NUMBER AND DATE . =

GOVERNMENT OF NWEP
ESTABLISHMENT DEPARTMENT

Dated Peshawar the 19" February, 2008

NOTIFICATION: | < -

No: SOE-II{ED)3(45)2007:

Provincial Selection Board, is pleased to order the promotion of the following

The - Competent Authority, in consultation with the

Superintendents / Private Secretaries to Provincial Management Service (BS-17) on

regular basis with immediate effect:-

S,
| Sr. #ll Name of officer . Present posting

1.

Mr. Muhammad Sayyar

Section Officer, Works & Services Dept.

2.

Mr.Masood Pervez
Siddiqui

Section Officer Home &Tribal Affairs
Department.

Mr. Rozam Khan

Section Officer, Home &Tribal Affairs
Department.

Mr. :Muhammad Naseem

Section Officer, Governor's Secretariat.

5 | Mr 'Akhtar Muhammad Assistant Director, National Accountability

Bureau. :
Section Officer, Finance Department.

Mr. Muhammad Siddique

7. | Mrs. Tahira Jabeen Section Officer, Establishment Department.

g. | Mr. Azam Khan Private Secretary to Chief Minister, NWFP.

9. Mr.'Fazl—e-Rahim Section Officer, industries Department.

10, | Mr. Abdul Aziz Private Secretary to Minister, Law &

Parliamentary Affairs, NWEP.

Section' Officer, Home &Tribal Affairs
Department.

1. Mr. Farﬁad Khan

42. | Mr. Muhammad Yagoob | aqgitional Private Secretary to Chief
Minister, NWFP.

Private Secretary to Minister for Schools &
Literacy, NWFP.

Private Secretary to Additional Chief
Secretary, NWFP.

Private Secretary to Minister, Power &
Irrigation NWFP.

Section Officer, Population Welfare Dept.
Section Officer, Health Dept

Section Officer, Home & Tribal Affairs Dept
Section Officer, FATA Secretariat,

Section Officer, Industries Dept.

13, Mr. Shah Jehan.

14, Mr. Johar Ali Shah

15. Mr.Zafeer Gul

16. Mr. LJsman Shah
47 Mr. Sarrgin Jan

|48 | Mr. Muhammad Qasim

19, | Mr. Azeem Khan
20, | Mr. Mir Ahmad
21 | M. Ghazi Khan
22 | Mr. Anwar-ul-Hag

0y | M. Mushtag Ahmed
" | Siddiqui

Section Officer, Administration Dept.

Section Officer, Works & Services Dept.

Private Secretary to Secretary to Chief |
Minister, NWFP, .




2.
- one year in terms of section-6(2) of NWFP Civil Servants Act 1973 read with Rule-15(1)

of NWFP Civil Servants (Appointment, Promotion and Transfer) Rules, 1989. They shall

24, | Mr. Muhammad Ayub Section Officer, Schools & Literacy Dept
25, | Mr. Qasim Jan Assistant Secretary, Benevolent Fund Cell,
' Administration Department.
26, | Mr. Umar Faroog Section officer, Chief Minister's Secretariat.
27. | MriMuhammad Humayun | gection Officer, Zakat, Usher, Social Welfare
! : & Women Development Deptt.
28, | Mr,Muhammad lqbal Section Officer, Science & Technology &

Information Technology Dept.

On their promotion the above officers will be on probation for a period of

continue working against their present postings.

CHIEF SECRETARY,N.W.F.P.

ENDST:NO: SOE-I[{ED)3(45)2007 Dated Peshawar the 22, February,2008

PR WN

@~
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A copy; is forwarded to :-

All Administrative Secretaries to Govt of NWFP,
Secretary:-to Governor, NWFP.

Principal Secretary to Chief Minister, NWFP.
Accountant General, NWFP, Peshawar.

Additional Secretary, Benevolent Fund Cell, Administration Deparmﬁent.

Additional Director (Admn), National Accountability Bureau, PDA Complex Block-ill,

Phase-V, Hayatabad NWFP, Peshawar. .

S.O.(Secret)/(Admn)/E-IV/E.O/Programmer/Librarian‘ E&A Dept.
Officers concerned,

P.S.

10.P.S.
11.P.S.
12.P.S.
- 13.P.S.
14.P.S.
15.P.S.
16.P.S.
17.PAs to All Addl: Secretaries / Dy: Secretaries in E&A Department.

-18.Personal files of the officers concerned.
. 19.Office Order file.

20.Manager, Govt Printing Press, Peshawar.

to Chief Minister, NWFP.

to Chief Secretary NWFP.

to Principal Secretary to Chief Minister, NWFP.
to Secretary Establishment NWFP,

to Additional Chief Secretary, NWFP.

to Minister, Law & Parliamentary Affairs, NWFP.
to Minister, Schools & Literacy , NWFP.

to Minister, Power & Irrigation, NWFP.,

-~
( KHALID ILYAS )
SECTION OFFICER (E-II)
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BEFORE THE NWFP SERVICE TRIBUNAL PESHAWA(( |

- &
Appeal No. 612/2008 ‘ ot
Date of Institution. . 16.04.2008 \ -

- -Date of Decision  ~ .. 13.03.2009 s T
Muhammad Igbal Khattak; , .
Assistant Political Agent, Khar Bajaur Agency. ... (Appeliant)

VERSUS

1. Government of NWFP through Secretary Establlshment Department
Peshawar.

2. Gowt. of NW}FP- through Chief Secretary, Peshawar. (Respondents)

APPEAL U/S 4 OF THE NWFP SERVICE TRIBUNALS ACT, 1974

AGAINST THE IMPUGNED NOTIFICATION NO.SOE.Il (E&D) 2
- (192)2007 DATED 19.2.2008 WHEREBY THE APPELLANT WAS
PROMOTED ON REGULAR BASIS W.E.F. 19.2.2008 INSTEAD OF
30.11.1999 AND ORDER NO.SQE-II (E&D) 2(192) WHEREBY HIS
DEPARTM W SSED,:

MR. SHAKEEL AHMAD‘, |

Advocate R e For appellant.

MR. ZAHID KARIM KHALIL, ... For respondents.

Addl. Government Pleader,

MR. JUSTICE (R) SALIM KHAN, .. CH'AIRMAN.

MR. BISMILLAH SHAH, . MEMBER.
JUDGMENT

JUSTICE (R) SALIM KHAN, CHAIRMAN -The present appeal No.
£12 of 2008 by Muhammad Igbal Khattak and appeal No. 513 of 2009 by
firrad Khan invoﬁved similar questions of law, therefore, these are tanen

togéther for arguments and disposal.

- 2. Muhammad Igbal Khattak was promoted as Tehsildar on regular

basis vide order dated 28 12.1988. e was promoted to PCS(E. G) (BPS-17)
~ on temporary basis v1de notiﬂcatlon dated 06.03.1996. He contenided that
many posts became vaLant, but the appellant was prorlnoted to (BPS-17) on
regular basis on 19.2.2008 with imrhediate effect, instead of ante-dating of

his promotion. to the! date on which the vacancy fell to his turn in the

e

i
|




- r/,ic\jnty lists of ofﬁ;érs of PCS (E.G). His departmental appeal was rejected -

on 3;2'2.03.2008._The{présenéappea! was filed on 16.4.2008 which i§ within
time. The case of Ahmad Khan (Appellant) is “similar to the :gasef of

Muhammad Igbal Khattak on facts also. His appeal is also within timeg.

3. Thg respondents contested- the appeai' on many ¢ouuds,
including the ground that no one could claim a vested right in prorﬁotiou or
in the terms and conditions for promotion to a higher post. '

. K i h /

4. We heard the arguments and perused the record.

5, . The learned counsel for the appellants contended hat the
appellants were temporarily posted to BPS-17 post on 06.3.1996, put they

‘remained silent, because they did not have a vested-right for promotion to a
. ' higher post. The appellants have already been consider_ed for promotion and
© have been f'ound:ieligible and fit for regular promotion to BPS-17 pbst, :

thgr'efore, the prih.ciples embodied in the judgment of the Auqust Supreme
Couwt of Pakistan Areported as 1990 SCMR 1321 are not applicable to their

. cases. In fact, the vacancies had become available for the appellants as -
. , : et %

early as on 30.11.1999, and it was the responsibility of thg official

‘respondents to expeditiously deal with the cases of the appellants:'for \heir
. regijla.r ’pfomotlon. The appellants cauld yot be punished for no faull on their

. slde,‘ or for delay caused by the officlal ‘n;espondents In proé:essing the cpses

.

of the appeliants. He rglied on 1997,PLC (C.S) 77, wherein. it Las b:geh peld

in para 3 as under:-

"o behalf of the Government it is contended that no civil servant
has a right to claim that he should be promoted from a back Jate
even though a vacancy may be existing on the date from wihich
the promotion is being claimed. This is no doubt true but there
are no orders by the Government  that the . respondeiits/
petitioners should be held up for some time. The delay in making
the promotions occurred entirely due to the reason that the
officials of‘the Education Department could not carry out a fairly
' simple exercise within a reasonable period. In the circumstances
it will not be appropriate for this Civil Petiton to interfere with the
srelar of thia Service Tribunal. Leave is refused.” | .

This judgmenlt was in the petition for leave (0 appeal against the judgment
dated 10.02.1995 of the Punjab Service Tribunal. Itis worth-mentioning that

Ay

Y,

1
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Jdgments cnted as 1990 SCMR 13’1 and cited as 1997 PLC (C. S) 77 are

r'two different aspects of the same sub]

0. Ante-dating of'promotio‘n after consideration of the candidate'

qspmng for such promotlon after he was found eligible and fit fo. such -

promotlon and is promoted is an e.,tabllshed principle of law. Such a

gandldate cannot be punished for any delay caused by the departmcnt in

Hrocessmg his case for promotion. The' order of promotion, therefore, ;1as lo '

be ante-dated to the date on whlch the vacancy for his turn bt.carne
avallabfe or to the date on which he actu,ally took charge of the post on

o,fc1atmg/actmg charge basis, whichever is 1ater.

7. ~~ The A.G.P contended that the present appeals were miserably
'time barred and both the appellants were estopped by their own conduct to
ﬂle the present appeals. In fact, the principle embod‘ed in the ]udgment

|eported as 1990 SCMR 1321 was applicable to the cases of the appellant:,‘

from 06.3.1996 to 18.2.200G8. They could not claim promotion ¢ of {ight.
The principle embodied in the judgment reported as 1997 PLC (C. S) 77
became applicable to their case on 19.2. 2008 Cause of action arose to the

appellants for clalmlng ante-dation of thelr _promotion as prayed foa oniy

wben their cases were considered for promotion, they were found ellglb!d

an;J fit for promotion and their promotion orders were issued, though with
' .m.ned:ate effect. They filed their departmental appeals within tnrne frorr the
. da;e of the impugned order dated 19.2.2008, and their appeais \Jere

repcted on 22.3.2008. They filed Service Appeals on 16.04.2008. The '

departrnental appeals as well as the Service Appeals were well within time.
8,.}“:‘ : The A.G.P further confendf,fd tl;mat, according to the pro;;./is‘o
coaitained in sub-section (2) of Section 22 of the N. W F.P Civil Sewants.’ Act
: : 19 '3 “no representaﬂon shall lie on matlers [elatmg to the determmation of
funess of a person to hold a partacular po.;t pr to be promoted to 3 hlgher
pth or grade.” Judgment cited as 1°90 SCf i 1321 was, then, apphcable
ang appellants could not file representatwn [has stage has already pask ed
Thr; appellants have been considered for ho!ulng the higher post after tnetr
' pro:notton to that hlgher post, and the;r r'tness for such promotion Jnd
holqlng of post has already bacn determined. The judament clted. as 1997

L e




-

- (C.S) 77 has become applicable: after determimation of fitness of the— @

,moe!!ants Ttle question in these casas is not the determnnatlon of fitness

but is the right of ante-dation of thear promotlon The appellants had vested’

lfglt for conslderat:on of promotion on the:r lurn, whenever it was,
when found fit on determlnation of fitness, at any stage they had a -lght to
\.Ialm ante-cation of their promotion -to the dates on which the vacanqes
WEre available for the:r respective turns or from the -dateson whi qn they

uctually took the charge of their respu:tive posts whichever were Iater in
llme : ' : » |

-

The. A.G.P also contended thar according to sub-rule (6) Lf Ru[e
of the N.W, l‘ P Civil Servants (Appointment, Promotion and Tronsfe.)
Rules 1989 “actlng charge appointment shall not confer any vested right for

K
.|
¢

: regular promotlon to the post held on acting charge basis.” The appellants

have never cla:med any vested right for regular promotion to the post whnch
hey held on actmg charge basis, on the basis of acting charge appomtment
In fact, they did not have such a right. They remamed silent for a long tlme
knowing that they did not have such a right on the basis cf acting chargu

S apponntment They, however, had a vested right, as civil servants for

,'f‘.; ; c0nsaderatlon for promotion, when the authority was to consider someone

. .f01 promotuon against the vacancy. No other person could be cons:dered tull

th-’ appellants were so consldered They, therefore had a vested rlght for
4

an;e -dation of their promotlon only when they were reqularly promoted butl

from the date when the vacancy became avauab!e for their turn.

'10: The | A.G.P further contended that, according to the North \Vest
AFrqntler Province, Provincial Management Service Rules, 2007, notlﬁed on .

11, 05 2007 vide No. SOE.TI(ED)2(14)2007, The NWFP Provincial Civil Service

|
(Se,retanat/Executlve Group) Rules, 1997 were repealed, ‘He was of the.
‘vaew that the N. W F.P Provincial Management Service Rules, 2007 had come

lntg force at once w.e.f. 11.05, 2007, while the orders of promotion of the

7-"'[ apgellants were |ssued on 19.02.2008. He :;meltted that the promojion

i clann any benefit out of the already regealed rules of 1997 In, orcler

' ord:*rs were covered by the new rules, there;ore the appellants could pot ”
; 5 Lised

-

xacutive Group) Rules, 197 anw v

andgd,.

o s oy amae
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. [™\'8.  Repeal.- The North-West Frontier Pro w‘ncﬁi vincial Civil

Service (Secretariat/Executive Group) Rules, 1997 shall stand

- repealed after the retirement of existing incumbents of both the

' cadres. Separate seniority list of both the cadres shall be

maintained under the existing rules and they shall be promoted

at the ratio of 50:50 . The existing incumbents of PCS (E.G) ang
(S.G) in d/ﬁ’erenr pay scales, for the purpose of their promotioti,

shall continue to be governed.under the said service rules rw

the retirement of the Jast such /ncumben[ ”

Thn above rule, by itself, clarifies that the rules of 1997 shall nor stand
| repeaied before the retirement of the existing incurnbents of both the cadres
| of Secretariat/Executive Groups, and shall remain in force till the retr,ement

pf the last such incumbent. It further ‘clarified that separate semorsty list of

both the cadres shall be maintained under the existing rules. The existing
g lules for such incumbents are the N.W.F.P Provincial Civil f:erv:ce

(Secretanat/Executnve Group) Rules, 1997. It was also clanﬂed that such
: incumbents shall be promoted at the ratio of 50:50. It means that out of
each two vacancies, one vacancy shall be g'iven to Secretariat Group, while
'1 another vacancy shall be given to the Executive Group. Further clarification
| -is to the effect that the existing incumbents of PCS (E. G) and (S.G) in

dlfferent pay scales shall continue to be governed under the rules off 1997

f(ar the purpose of thear promotion, and this process is to continue t;ll the

rt.tlrement of last such incumbent. Both the appellants belonged to the

Egecutave Group of Civil Servants. They were to be governed unde,r the
r\fW F.p Provmcnal Civil Service (Secretariat/Executive Group) Rutes 1997

brfore 11.05.2007, and they have to be governed - under the abovu

ment:oned rules of 1997 till the retirement of the last incumbent of a pt;)St it

‘ Sa,cretar:at Group/Executive Group.

o

11 The cases of the appeilants are, therefore, to be governgd i)
acuordance with the provisions of Sectlon 8 (quoted above) of the. new

N, w F.P Provincial Management Service Rules 2007. The record shows that

) vaCarl...iea were avallable for the appellans but the

Y were not pr
: thr: due . time and p omoted a

their: cases for promotaorl W

: ere delayed
w:Lhout any fault of the appellants, They, ay unnecescar,;y

\herefore,
are entitled to c;nte~

dajton of thear proruotlon against the fi rst dval
| QIJ:

turh of each of them ‘or frorn the date of

va
Lancy on offi cratmq/actmg charge basrs whj

€ vacancy falling to the

Lakmg over the charge of that

) Civil Senvants (Appointment, Promotion

7
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12 In the light of the above, we accept both the appeals, and direct

- the official respondents to ante-date the promotion of ‘each of the two

appellants to the respectu‘ve. dates on which 8 vacancy became available for
~ the respective turn bf"the ,appellanté or fr'om'j the respective dates of their
- taking charge of such '.vacancy on ofﬁciat_ing/ééﬁing charge basis, whichegver
is later. Thé éppeila,nts'are entitled to the costs of their respective litigation k

‘ Gl jrutic £ Lot od ou

from the official respor{dents.
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IN THE SUPREME COURT ©IF PAKIS AN S T
(APPELLATE JURISDI 710+ : ‘ L
PRESENT: E :

R JUSTICE £1aZ «F . 5L 1iiav,

MR.JUSTICE L i Al « ATHER SACED.

C. As, No. 860 1o 861 of 2010,

{On appeal against the iudgmen! 74

11.3.2009 passed by NWFEP S

Tribunal, Peshawar in Appeals f\u oLl '
and 613 of 2008).

Gout. of NWFP th. Secy. Ciablishinant dind anotner.  (in both cases)

g, ’ - ...Appellants

' ’ Varsus
Muhammad Igbal Khattak. {in CA.860/10)
Ahrhied Khan. ' _ (in CA.861/10)

: : ..Respondents’
For the appellants: Mian Muhibuilah Kakakhel, Sr.ASC.

Niss. Teivmina Muhibullah,-ASC.
SMir Adam Khan, AQR,

-

(in both) .
For the respondents: Hafiz 5. A. Rehiman, Sr.ASC.

Nr. Shakeel Alvmed, ASC )

{in both. ¢
Date of hearing; ©24.05.2012.

JUDGMENT

EJAZ AFZAL KHAN, |. - These appeatls with the leave of the

Court have arisen out of the judgment dated 11.3.2009 of the Service
Tribunal whereby appeé!s filed by the respondents were allowed.

vy - The points raised and noted while granting leave read as

o "We have"heard the learned counsel at some length. We are

3

inclined. to grant leave inter-aiia on the point as to whether

’WFP Civil Senvants (Appointment, Promo[non




CAs.860-6€1/2010 4 ) % -

Tehsildars whe -aze fesee s 2 promotion. Since a short

. oquestion of faw s oo ed s s sratter, therefore, (he case

be listed after fmr “ombs - abyne to hasilation. In the

meanwhile Oi.‘.'.:_’-:'.;.‘_u Nl wugned ' judgment shall

remain suspeoce ‘
3. Learned  counsel  appeaneg on behalfl of thae appellants
conlencled-thal though the (‘;J'ovr-:mor ol the [Moviiee in consultation wit-h the
Provincial Selection Board wits |)=(:‘JS-'.‘-Z| io avder the promotion of. the
respondents in BPS-16 as E\lta Assistant Commissioner in 8PS-17 in the Ex-
PCS (E.B) Cadre with immediate effeci on purely temporary basis vide
notification dated Peshawar 6" :\_4ai>c._h, 1496, yet it could not earn thel;n any
benefit or entifle them to a vested right notwithstanding they have been
prgmotéd on regular basis with immediate ‘e;’fect vide notification ‘dated
19.2.20.08:' They, the learned counsel.addded, could not have claimed any

ante-dated promotion even on the occurmnee of any vacancy in such scale

i violation of Section 8 of the Civil Services Act or Rule 9 of NWFP Civil

Ser\;ice (Executive Group) Rules, 1997,

as degidediy promotion is not a

vested right. Appeal before the departmental authority, the learned counsel . g

added, or before the Tribunal claiming anie-dated promotion was, therefore?

r misconceived. The learned Tribunal, the iearned counsel maintain

’ A

not have allowed such appeal when it tended 15 mar the seniority of many

.

others in the run. The learned counsel o support his contention placed

reliance ‘on the caseéﬁ, of "Wajahat Hussain, Assistant Director, Social :

Welfare, Lahore andlw others‘ \’s Province of the  Punjab, through

ASS] stant Director, Labour Welfare, Lahore 3

t of the Pumab through Secretary, Lnbour

?.3
A§~
A In i
3-
3
o
3

- (1985 SCMR 12071), “Nazeer Ahmed. Vs.

ough Chief Secretrv Sindh, Karachi and 2 others”

ntsndent
~oet Al Saklietey
"".




' %1 =
Division, Islamabad and 7 others. Vs, TTameed Akhtar Niazi, Academy of

Administrative, 'Walton Training, La_hom and. others" (PLD 2003 S.C. 110).

The learned counse! next contended that

d change in scale by means of

promotion is not automatic but.dependent on

3 process involving selection,

therefo:;e,, any change in scale without such process being violative of the

i
retevalyit law and- rules, cannot be maintained. The learned counsel to

support-his contention placa raliance on the case of “Abid Hussain Sherazi,

Vs, Secretary M/o Industries and Production, Government of Pakistan,

amabad” (2005 SCMR 1742).

4. As against that !earned coun'sel appearing on behalf of the

respondents defended the |mpugned Judgment by contending that where a

vacancy occurs in the next hlghef scale, the Civil Servant off:c:atmg or

workmg on acting charge basis the'eagamst is not considered for: promotmn

or the process: of r gular promotion is delayed on account of Ietharg:c

attitude of the’ compfetent authority or any other exigency so- calted the Civil
¥
Servant who'is subsequently found fit for such promotion on regular basis

cannot be deprived qf the salary and other consequentlal benefits attached to

such pcst. Learned c:ounsei to support his contention placed reliance on the

l
|

case of ”Luqrnan Zareen and others. Vs. Secretary Education, NWFP and

others” (2006 SCMK& 338) The fearned counsel next contended that ghough

the NWFP Cuvnl v(Secreteriat Group) Rules, 1997 have? been

substituted by lhe .,rc}:vincial Management Service Rules, 2007‘But the

rights of the exlstn r .be’nts of both the cadres have been protecled by
Rule 8 of the Ia,tié ‘gf@r'e; §the change in rules would not affe_ct the service

structure of the .1 dents or rights accruing thereunder. The learned

counsel next contel

. judgment i'si rea ‘

senicrity has bee

; ;‘: ﬂ..gsnduﬂ‘
o Gt nf Pakm

Y;:;};;;i:*ﬁAD . . ’
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CAs.060-361/2010 L w

”Luqman Zareen and others. Vs. Secretary Educatmn NWFP and others”

“It is then a position admitted o;i.aH sides that nothing
existed in the vay of the peziuoneirs on 31.8.2000 which
could have disentiticd them (o regular promotion to the
posts in question and that it was éllly the usual apathy,
negligence and. bureaucratic red-tapsim which had dcpn’véd

the petitioners of the fruits that they deserved. The

petitioners could not be permitted to be punished for the

faults and inaction of others. Ve are of the view that where
a post was available against which a civil servant could be
promoted; where such a civil servant was qualified to be
promoted to such a iugner post; where he was put on the
said h:gher post on omc;aung or nctmg charge basis only
because the requisite exercise of allowing the regu!ar‘
promouon to the said post ivas being delayed by the
competengautho: ity and where he was subsequently, found
fit for thei.sar'd promotion and was so promoted on regular
basis then he was entitled not only t the salary attaching to
the said posts but also to all consequentiai benefits from (he
very Jate: {rom wfnch he had been put on the said post on

Ofﬂc:attng‘»iar acting charge basis and we hold accordingly”. .

i
Ct
ot

counsel for the appel[aﬁ:i,;.ihis Count heic‘ as under :-

“A bare ;:;ﬁrusal of these ;udgmenrs would thus, show tha(‘

this Cour i

i always accepted the principle that-a person

who was i%fﬁ’d té‘hold a higher post to which he wa:v_

i subseque _ro‘moted on-regular basis, was entitled to the

salary. etc chmg to such a post for the period that he

held the:-, rtha he would also be entitled to any other
ekt

benef:ts‘ way, e associated with the said post and
T

further th svacancy existed in a higher cadre to which a

civil ser,\{a 1§§-f‘qdaliﬁed to be prOmoted on regular basis

but was;r'r' ._promored without any fauit on his part and.

was mste ? n’ the said post on omc:atmg basis then on
. ?u g,)‘t L

. h:s regula ot:on to the said posi, he would be deemed
- ; 2

d*promo(ed to the same !rom the date from: .

AT

ey et PO DS eo Ty R

(2006 SCMR 1938) this Com while dealm" W|th an :dentlcai issue held as

While dealing with théiresewations of the nature expressed by the lear{;wed
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c CAs.060-861/2010

When this benng the state of dunos on factual and i oF AL

the judgment of the learned Service Tribunal'is op‘
ERR

judgments rendered in the cases of "Wajahat Husi. i, -Assistant Director,

Social Welfare, Lahore and 7 others. Vs. Provinc?t% the Pun]ab through,

Secretary, Social Welfare and Zakat, Lahore andﬂ:@‘?others” “Sh, Anwar

Labour Welfare, Lahore Region, Lahore. Vs.
o
:L‘a'bour Department _and

Hussain, Assistant Director,

Government of the Punjab_through Secretary,

others”, “Nazeer Ahmed. Vs. Government of Slndh‘.through Chief Secretry

”Government .of pakistan "through

Sindh, Karach: and 2 others,
. : o

Establishment Division, Istamabad and 7 othersl Vs’?:-E-Hameed Akhtar Niazi,

Academy‘of Administr"ative, Walton. Training, Lahore and others” and

uabid Hussain Sherazi. Vs. Secretary Mlo Industries and Production,

Government of Pakistan, tslamabad”, (supra) cited by the tearned counsel

for the appellants are not applicable to the case in hand because of their

distinguishable facts and features.

For the reasons discussed above, these appeals being wilhoul

er'ltare dismissed. «— (M é@" /7?/25‘6 /x{/{b/ (L[JZW f -
| W M/L/«/w;’@;i(é /ﬁ
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L GOVERNMENT OF KRYBER PAKHTUNKHWA
S ESTABLISHMENT DEPARTMENT

Dated Peshawar the July, 25, 2012

et oy

| NOTIFICATION

NO.SOE-II(ED)2(423)/2010/Vol-IL:- In pursuence of ‘Judgment of
Supreme Court of Pakistan dated 24.05.2012 in CPLAs No. 860/2010 and 861/2010

titled Govt. of Khyber Pakhtunkhwa through Secretary Establishment and others versus

Muhammad Igbal Khattak and Ahmad Khan and Judgments of Khyber: Pakhtunkhwa
Services Tribunal dated 13.03.2009 & 09.04.2009 in service appeals No. 612/2008,

1 613/2008 & 575/2009 titled Muhammad Igbal Khattak, Ahmad Khan & Latif-ur-Rehman

versus-Govt.-of Khyber Pakhtunkhwa through Secretary Establishment and others, ‘the
competent authority is pleased {0 ante-date the promction of following PMS BS-17
officers w.e.f the dates as mentioned against each with all back benefits/consequential
benefits and re-designate them as PCS(EG) BS-17:- C

i S.No. | Name of PMS BS-170fficer for ante-dated ~.Date of ante-dated i
. .._j|.Promotion as PCS (EG) BS-17 _ . promotion as PCS (EG) !
. L. | Mr. Muhammad Igbal Marwat ( Retired on 31.07.2009 4 27:12.2005 o
- .| Mr. Riaz Muhammad Baloch (Retired on 28.02.2011) /| 26.01.2000./"
_ 3._|Mr. Muhammad Farooq R 127.12:2005
. 4| Mr. Zaarmat Ali (Retired on 05.03.2010) ¥ - 15.05.2000

5. | Mr.Muhammad Zaheer-ud-Din (Retiredon ¥~ | 39.05.2000 °
_ 13.08.2011) . - )

6. | Mr. Ahmad Khan Orakzai o 01.06.2000 7
7. | Mr. Muhammad Igbal Khattak 07.06.2000
_ 8. | Mr. Muhammad Javed - o 10.01.2001 ~
- 9. | Mr. Azam Jan Khalil - 10.02.2001+
. 10.| Mr. Ahmad Jan Afridi : ' 08.04.2001 7

11. | Mr. Nazar Gul Mohmand _ . 09.04.2001~

L 12, Mr. Muhammad Hanif (died on 31.03.2010) 7 14.04.20017

_ 13, Mr. Tahir Muhammad o _ 27.12:2005
_. 14.| Mr. Muhammad Rafiq (Retired on 01.03.2012) v/ 27.12.2005

15. ] Mr. Muhammad Fakhruddin | 13.11.20017
. 16.| Mr. Farzand Al 03.03.2005
.17.] Mr. Rehmatullah Khan Wazir N 13.11.2001 7,

[f 18. | Mr. Qaiser Khan - 1_3.11.2001‘“/

__19.| Mr. Abdul Shakoor Dawar , 126.12.2001 |

| 20. | Mr. Azizullah Khan Mehsud ©13.01:2002 v



Ghulam-Habib

21 Mr. Naeem Anwar Khan }r
22. | Mr. Loi Khan (Retlred on02.11. 2010) ______ .14 04 2002
23. | Mr. Damsaz Khan- 129.05.2004
24. | Mr. Habibuliah Wazir 23.05.2002 -~
25. | Mr. Zafar Ali Khan ,.2_9__.05 2OQ4
26. | Mr. Gul Wahid (Retired on 13.03.201 1 31.08.2002 - ,
27. | Mr. Abdul Mateen 13.11.2002 ~
28. | Mr. Akbar Jalal . : 04.03.2003
29. | Mr. Khajsta Rehman B 24 03 2003

~_30.] Mr. Shams ul Alam o ) 27 12. 2005

. 31. | Mr. Fazal Rehman __‘29 QS 2004
32, Mr. Latif ur Rehman (died o 35.10.20107 < f 27.12.2005
33. | Mr. Rashid Mehood A_‘29 OS 2004
34. | Mr. Muhammad Jamil - 29.05.2004
35. | Mr. Khurshid Anwar i 29 05.2004
36. | Mr. Perhezgar Khan ' o ) gg_os 2004
37.| Mr. Mushtag Abmad T 29.05.2004
38. | Mr. Naimatullah (Retlred on 24 09. 2010) J 26.05.2007
39. | Mr. Momin Khan (Rptlred on 14 06.2010) \f : 27 12.2005
40. | Syed Ismail Ali Shah Gillani, - ' 26.05. 2007
41, | Mr. Ahmad Khan _ : 09. 01 2006
42.| Mr Jan Muhammad . 01.02. 7005

| _43.| Mr. Saeed ur Rehman - 09.01.2006

. - 44, | Mr. Muhammad Israr(ReUred on 02.01. 7012) o 27.12.2005

. _45.] Mr. Arshad Naveed - 126.03.2005
46. | Mr. Hidayatutiah _ 09.01.2006
47.:| Mr. Said Ahmad Jan ‘ o “1_79_5 2005
48. | Mr. Abdul Hamid Jan 13.01.2006
49. | Mr. Muhammad Tuhab (Retlred on 12.06. 2012) 22__04 2006

= 50. | Mr. Sultanat Khan (Retired on 14.08.2010) + o 113.04.2006
1. | Mr. Subhanuliah (Retired on 12 05 2012) oo _ , _13 04. 2006

.52, | Mr. Muhammad Siddique: o L : 25.05.2006
53. | Mr Fakhru Zaman ! 11.09. 2006

_54. | Mr. Ibadat Khan : 11 09 2006
55. | Mian Asfandyar _26 05. 2007
56. | Mr. Ragoo! Khan - .26.05.2007
57. | Mr Fida Muhammad (Rettred_gp 30.10. ?OlO) N 23.12.2006 -
S58. | Mr. Muntazir Khan .23.12.2006

_59. | Mr. Atta-ur-Rehman 31.12.2006
60. | Mr. Shahab Hamid Yousafza: A 16.02.2007

61, | Mr. Ihsanullah 16.02.2007

62, | Mr. 16.02.2007

CHIEF SECRETARY
KHYBER PAKHTUNKHWA

09.04.2002 \ Riy <
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A copy is-forwarded to:-

Addltlonal Chief Secretary, Planning & Dev. Department Khyber Pakhtunkhwa

Additional Chief Secretary(FATA), FATA Secretariat.
Senior Member Board of Revenue, Khyber Pakhtunkhwa
Secretary to. Governor, Khyber Pakhtunkhwa.

Principal Secretary to Chief Minister, Knyber Pakhtunkhwa.

All Administrative Secretaries to Govt. of Khyber Pakhtunkhwa.

- All Divisional Commissioners in Khyber Pakhtunkhwa.

All District Coordination Officers in Khyber Pakhtunkhwa.
All Palitical Agents in FATA. !
Accountant General, Khyber Pakhtunkhwa.

Accountant General(PR) Sub Office, Peshawar.

All District Accounts Officers in Khyber Pakhtunkhwa.

All Agency Accounts officers in FATA.

Officers concerned.

P.S to Chief Secretary, Khyber Pakhtunkhwa.

P.S to Secretary Establishment, Khyber Pakntunkhwa.
P.S to Special Secretary(Estt) Establishment Department.
PAs to AS(E)/AS(HRD)/DS(E) Estabhshment Department.
Office order file.

(T‘ABASSUM)

‘

SECTION OFFICER(E-II)

s
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N IN THE‘SUPREME COURT OF PAKISTAN .
: ) (Appellalc Jurisdiction} . - @
Bresent: .

¥ Mr. Justice Anwar Zaheer Jamali
o © Mr. Justice Sh. Azmat Saeed

' : |
‘GIVIL PETITION.NO.254-P OF 2013
(On appeal from the judgment dated 21.2.2013 .
J!hz Khyber Pakhtunkhwa Service Tribunal,
Fs-lunvar passed in Appeal Nu 1358/2010)

Govemment thyber Pakhtunllchwa t.hrough ... Petitioner(s).

Secretary Establishment Depa.rtment, Peshawar and : ‘
_ IotherSI ,

Versus

Azam Khan ‘ " ... Respondent(s)
.. Tor the Petitioner (s) " Mian Arshad Jan, Addl. AG KPK

Respo‘r:\dent .:. In person

Date of hearing - .. 05.3.2015

i . ORIIR

1
: Anwar Zalhver Jamalj, .- Alter hearing the submissions of the
1eame'd Add!l. Advocale Genereﬂl, KPK, we are satisfied that the relief granted

to the respoﬁdent by the Tribunal in ils judgment is in accordance wilh law,

Moreover, there is no substantxal question of law of public importance
- I.

Mn tlus petition, wluch may justify mvokmg the ]uI‘lSdlCUOI‘\ of this

 the petilioners. Dismissed. Leave velused, o.-o-

.
-

Sh Azmat Saeed, J

2"’“%

, | Deputy chxsrrar,
Peshawar, : I.Pr eme Court of Raldstan
05.03.2015 ' ~—__ Reshawan '

Not appraged for reporting
Safder /g% -
) .

R S N B e R === EErray

Sd/- Apwar Zaleer Jamali, J

- ‘
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHA

Appeal No. 1358/2010

Date of Institution. 19.7.2010
Date of Decision 21.2.2013

Azam Khan son of Azad Khan, Section Officer (Pdliqe-l),
Home Department, Government of Khyber Pakhtunkhwa,

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary, Establishment
Department, Peshawar.
2. Government of Khyber Pakhtunkhwa through Chief Secretary,
Peshawar....... : C (Respondents)

_ APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL- ACT 1974 AGAINST THE IMPUGNED
NOTIFICATION NO:SQE-III(ED)3(45)2007; DATED 19.2.2008 OF
_RESPONDENT NO.2, WHEREBY THE APPELLANT WAS PROMOTED
TO PROVINCIAL MANAGEMENT SERVICE (BPS-17) ON REGULAR
BASIS WITH IMMEDIATE EFFECT ON 19.2.2008 INSTEAD OF
2.12.2003 AND ALSC' ORDER DATED 11.6.2010, OF RESPONDENT
NO.1 WHEREBY HIS DEPARTMENTAL APPEAL WAS NOT ACCEDED ™7
TO IN VIOLATION OF RULES AND REGULATIONS. :

MR. SAADULLAH KHAN MARWAT,
Advocate - For appeliant.

MR: SHERAFGAN KHATTAK,

Addl. Advocate General : For respondents.
. SYED MANZOOR ALI SHAH, . MEMBER
 MR. NOOR ALI KHAN, - . MEMBER
JUDGMENT

" SYED MANZOOR ALL SHAH, MEMBER.- This appeal has been filed by

Azam Khan, the appellant under Section 4 of the Khyber Pakhtunkhwa Service
~Tribunal Act 1974 against the order dated 19.2.2008 of respondent No.2, whereby

he waé‘ promoted to Provincial Management Service (BPS-17) on regular basis:with

_ immediate effect from on 19.2.2008 instead of 12.12.2003 and against the order

dated 11.6.2010, whereby his departmental appeal has been rejected. It has been
préyed that on ac,ceptancei of the appeal, the respondents may be directed to
antedate and regularize promotion of appellant as Section Officer BPS-17 (SG)
wieif. 2.12.2003 instead of 19.2.2008. '

.

2. Brief facts of the case as averred in the memo: of appeal are that the

appellant while serving as Private Secretary in the Civil Sgcretariat was aopéinted




“ .

as Séation Officer. (BP'S-17?-on acting charg basis with immediate effect by rhe
competent authority vide_ o;rdglar dated 2.12.2003. He was subsequently promoted
on regular basis vide notiﬁcation dated i9.2.2008 with immediate effect instead
of. ante-dating his promotio!n ;W.e,f. 2.12.2003. The appellant agitated the matter
several times through appeais/applications to higher authorities for seeking His
vested rights regarding antetdation of his promotion from the date when the
vacancy was available irl his turn, but in vain, Feeling aggrieved, the appellant filed
departmental appeal on 29.4.2010, before the competent authority, which was
rejected vide order dated 11.6.2010, hence the present appeal.

‘ : . !
3. After receipt of the appeal, pre-admission notices were issued to the

’ réspondénts’. Despite of repeared adjournments for three times, the respondents

‘ "failedto file written reply. On 15.10.2010, the appeal was admitted to reqular
' .hearing.l Written reply by thé respondents filed on 6.12.2010 and contested the
- appeal. | |

4; Arguments heard and record perused.

5. The learned counsel for-the appellant argued that a large number of
posts of BPS-17 of PCS(Execytive & Secretariat Groups) were fallen vacant to the

share of promation guota since long in the Civil Secretariat even then the appellant -

alongwith others was appointed as Section Officer (BPS-17) on acting charge basis

vide order. dated 2.12.2003. On 19. 2. 2008, the appellant was promoted on regular

‘basis with immediate effectqnstead of ante- dat.ng his promotion when clear :™

g vacancy was available for hlm and deprived hll‘l’l of his legitimate rights. He stated If -

that if a civil servant was. asked to hold a hlgher post to which he was
subsequently promoted on regular basis, was entitled to the salary etc. attachlng
to such post for the period that he held the same and also entitled to any other
benefits :ncludlng seniority etc. because it was the duty of the respondent
department to promote him bn regular basis against a post available for him. ;He
relied on-a Judgment of the ‘august Supreme Court of Pakistan as reported in
"2006 SCMR-1938. He further stated that vide consolldated judgment dated
13.3.2009, in similar nature cases of Muhammad Igbal Khattak and another in

Service Appeal No. 612/2008, wherein on acceptance of the appeal, the ofﬁ:cial

~respondents were directed to ante-date p'omo%iOn of each of the two appellants
to the respectxve dates on which a vacancy tecame avilable for the respecttve
turn of the appellants or from the respectwe detes of their taking charge of such
vacancy on officiating/acting charge basis, whichgver is later. This judgment of the
Tribunal has also been upheld by the august Supreme Court of Pakistan vide
' judgment dated 24.5.2012 in C.As No. 860 ‘td 861 of 2010. The appeliant being

bl
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sm'nlarly placed person s also entitled to the same treatment. He requested that :
the appeal may be accepted as prayed for o
l |
7. - The feamed AGP argued that the appeilant was appointed as Section
Officer (BPS-17) purely on temporary ba5|s as well as stop gap arrangement which
do not accrue any rlght Under sub rule- 4. of Rule-9 of (Appointment, Promotion
and Transfer) Rules 1989 appomtees agamst a temporary vacant post are liable to
© reversion til the return or the lien holder of the post against which he was
promoted/appomted Hence acting charge appomtment does not confer any right
for the purpose of regular pl’Ol‘ﬂOthl’l However the appellant was appointed on
acting charge basis agalnst the post reserved for  initial recruitment. On
' promulgatnon of PMS Ruies: 12007, a working paper was prepared and placed before
the .PSB, which in its meetrng held on 9.2.2008, considered name of the appellant ‘
and recommended for. promotron to the post of PMS (BPS- 17) on regular basrs So |
far as the question of back benefits is concerned, the appellant is gettmg all ’
financial benefits of BPS-17 w.e.f. the date of his appointment on acting basis. He o
requested that the appeal may be accepted as prayed for. . ]

8. The Tribunal while agreemg with the arguments advanced by the

learned counsel for the appellant observes that the appellant was promoted as !

Section Officer (BPS- 17) on actmg Charge basis vide order dated 2.12. 2003. As per X l
: rullng of the august Supreme Court of Paklstan if a civil servant was asked to ‘ l

hold a higher post to whlch he was subsequently promoted on regular basis, was |
:entltled to the saiary etc. attachmg to such post for the period that he held the

same and also entltled to any other benefits including seniority etc. because it was

the duty of the respondent’ department to promote the appellant on regular basrs

agamst a post available for him at relevant ttme Judgment dated 13.3.2009..in

Service Appeal No. 612/2008 has also been- upheld by the august Supreme Court

of Pakistan vide ]udgment dated 24.5.2012 in C.As No 860 to 861 of'2010.

9. . In view of the above, the appeal is accepted to the extent that the
respondent department is directed to ante-date promotion of the appellant from
_the date of avallablllty of post in his quota. Parties are left to bear their own:costs.

- g | F|le be con5|gned to %he record. ‘%y W /%/ .
»*,2122013 : f? A/«%f /%
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WAQAR _AHMAD SETH, J- Through this single

Jjudgment we propose to dispose Of the instant’ W.P

N0.2640-P/2012 as well as the connected W.P.No.2696-

P/2012, as the question for determination raised in both the
|
writ petitions is ane and the same.

2. The petitioners in these writ petitions are the

1

b

serving and retired cmployces of the Government of
[Khyber Pakhtunkbhwwa Civil Secretariat, Peshawar  Their
crievance s thai they were  previously serving  as

Siipenntendent/ Private Scerctaries (BPS-16/717) in tive
}

-1

|c1c ant departments and through notification issucd by

v

lref';c:ponclcm No.3' (Secretary Estadlishment Regulation).

1 0

the petitioners were appointed as Section Officers on
current charge basis with immediate effect. According to

them, wvide another Notiﬁcaz.ion‘fdétéd 2.12.2013, the

Provinpcial Selection Roard regularized. the services of the
z |
Lo . . - . o . . " .
pentioners as Section Officers (BPS-17) with immediate
. i
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i

: !
effect. It 1 averred in the petitions that élthough the’
4 , P

- . . . . ! . S
nobhicabion nf (her regularization  was  issued  with
|

mmmediaie cffect hut they were p;rformirf\g their duties on
the sad pocis i nfficiating capacity i\.Milh effect frOm:
27042000 and i t-h.is respect, {ht::y made SCVerai
representabinns 1o ihe  competent autlwo;ily for r_heAir

regulanzation of scmvices as Section Officers from the date.

of therr appointment an current/ acting charge basis. It is

-~

~.

Nuther sln{ed i the petitions that some of their collogues
had approached ihe Scrv:cc Tribunal for their ante- date
regularization vide Appeal Nos.612 aﬁld 613 of 2008,
where their appcnls were accepted and. t‘hﬁe relicf asked ‘for'
was grantcd;m them. ‘The said judgme‘lm of the Service
Tribunal was c’rna:l!c:wgcd before the A;scx Court by the
rcspondenls: department and the Hon'ble Supreme Court
of Pakistan 2lse affirmed the judgment of the Scn‘{ici:
Tll'lhl,ln}]! through an clabarate and detailed judgment dated

24052012 The above judgments of the Service Tribunal

as well as the Hon'bie Supreme Court with regard to ante-

~date promotion nf their colleagues from the date of their

taking acting charge on the relevant: posts have been

implemented and a proper notification was issued in this
|
regard, however, the petitioners were not given -the said

relicf despite the idgment oflhe AuguzsxI Supreme Court 0r
|

1
1

Pakistan reperted in 1996 SCM‘R IJ‘SS, Wherein i has

|
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i
! 1
_ : : |
heen observed that 1f the Tribunal or the Supreme Court

decides a pemt 7 Iaw relating (o the terms of scivice of 2

civit zervant which covers not only the case of the civil
i

seveant whe hiieargd but also of other civid =ervanis, whaoe

mav have sat akion any legal proceedings. in such a casc.

1
(

' : A
the dictates of ctice and rule of good governance demand
that the benefit »f the abave judgment be extended ta other

. | .

v

Givil servants, who may not be parties to the above

lgalion inslcad of compelhng them to approach the
- [ o ’

'f:':lnxilwal o1 any Oll;cr Eegai’“forum. The petitioners through
these writ netinons have prayed thaal!thi: rcspondcnlsfbc
clirected to extend the same benefit of the judgment of the
Service Trbunal and the Apcx Court to them, having more
liha'n 30 vears sc:.:wlo:. zt their credit while 1n the conﬁé:ctcd
W P N0 2686-P2012 the pctitioncrs‘arc now the retired

N

2overnmaent servanis.

3. Arguments heard and record perused.
D .
=4 ' Reemid reveals that  petitioners  were

pramoted and appomnted as Section Officers an current :

charge basis, with immediate effect and subscqucﬁﬂ;. ;ftdc
anather - nom’:ca@on date¢ 02.12.2003 the Provincial
Government i consultation with Provincial Sciccliqn
Board. appointzd the petitioners on acling charge basis
with immediate effeci. The record is also suggestive that in

the vecar 2006, 2!l the petitioners alongwith number of

i .
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|
b

other e emplayees nf the same cadre wcrc promoted 10 Lhc

posts of Keching ﬂfh(,a s PBS-17 on rcgular hasic, by {He
Comperent .'-\1,;ll1r\r=1_\' n ~Prm>ind‘al
i H

consultation - with

o . , . i
Selection Reard here is no cispule regarding thesc factst

i ; . -y
i however he diespite started when petu(aoncrs c!aamc’*
|'i . ' . S L
o . . FCRUEATIZAl g ey effecct from the dalc Of thesr mmal

1
crrent clinae hasis ¢ aciing charge i.e,wuh effect from

J2O82001 aad sy 2003, and in this respect '(hcy fled

o ther department al appials which are pending ax yet.
5. We have come across three, four judgments of the,

KPK, Service Trisunal upheld by the apéx court, in which

colleague and hatch mites of pelitioners were given effect

) ol regularization fromy the date thn they were. appomtc(l
: on current charge acnng charge basis. Even othch:sc
Lo :
there are number of precedents, without any deviation, thal
i civil servant war asked to hold a higher post, (o0 which
he was Sl.lJ)SC(}il(1!1I:5}’ nromoted on regl'ular basixc, iuas g
entificd tn (hcl’r"m‘ - Semority etc attaching to said post for
the periad (ha he beld the same, because it was the duty ofl'
the (‘:c:parrmcm/:cs;;nngicnts ¢ promoic the incumbent on
. ‘ cgular basii agamst a post available r'or‘hi'm at relevant
:’ {Il‘ﬂ(‘
6 The apex court of the c‘ountry' while upholding the
// i said judgments as refs rr=d above, of thc colleague and
}
- |
{ :
!
1
!
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batch mats of the petitioners in civil appeal No 860 to 861: m“ | ’t.
i . k : 2 B

of 2010, decided on 24.05.2012, has held as under-- b 2 i
“Therc is no dispute with.the proposition ! . : L

that the terms and conditions of the : fo ‘
service of the responde.nts,,in view of the - ' %
provision contained in Rule-8 af NWFP f

Civl Rerviee (Secretariat Group) Rules. :

R
|
2007 <hall continue ta he governed by the ‘

crstwhile roles. There ig also no dispute !
with dhe  proposition ihat il the -
respondents were to hold a post on acting ,
| , ‘ charge basis, they conld ?lso ll'mlci the i; ‘
“ame on orepular hasis, In the case of | ; ;
Lagman Zarcen and 0thers§ Vs Sccre!ary | " :
Pelncatinn NWUB-and others 2006 SCMR ‘ ‘ :
1938, this court while deai'ing with the r T
rdentical issue has held tha,'t it is then 3 o
position admitted on all sides that nothing o
cxisted in the way of the petitioners on
| S1.08.2000 which could have disentiled
~them (0 regular promotion to the posts in P '
‘question and that it was only the usual . ' s
: apathy.-negligence and bureaucratic red. : l
- tapsim which had deprived:the petitioners
of the fruits that they. deserved. The
petitioners could not be pearnitted to be
punished Tor the faults and inaction of ,
others. We are of the view that where 2 | -t
! post was available against which a cjvil o .
Servant was qualified to be:promoted to _ : ' !
such a higher post; where he was put an !
said higher post on ofﬁ‘ciat-ing or acting o

charge hasis  only because the requisite
excrase  af allowing  the regular

promotion g the said post was being

delayed hy the competent authority and

where he wag subsequently, found ft for

the said pPromotion and was so promoted

on regidar basis then he was entitled not ' ‘ ]

only ta the salary attaching 'to the said ' '
/./ POSIS but also to all consequential




i

6
i

|
benefits from the very date fr(!_)m which he
had  been. puyt on the said post on
nfficiating nr acting charge ‘Sas,is and we
I

hold accoardingly, i

While dealing with the 'reservar.ions:

of the nature expresses by ‘the learned

cnunsel
that A harc perusal of these Judgments
would thus. show that

rccepted  the principle that a
Person whn was askerd tn ho:ld a higher
post 1n awhich  he wWas

this! conrt had
Alwyg

si:bscqnémry
promoted an regular hagis, wa:s entitled ta
the salarv erg, ;ittaching to sucfh a post for
the perind that he held the sarjnc: that he
wonld  alsa he er‘{firled to i}my anther
henchits which may be associated with the
said post and further that if:a .vacancy
cxisted inoa hi;gher cadre to which a civil
servant was qualified to be promoted on
but was not so promoted
any fzult on his part and was
instcad put an the said post on officiating
basis then on his regular promotion to the
satd post. he would be deemed to have
been so promoted to the same from the

date from which he was allowed to hold
the <aid

regular hasig
withont

higher post unless .justifiable
reasons existed to hold otherwise',

“When this being the state of things
on factual and legal plain, we g4 not think

the judgment of the learmed Service

Tribunal i< apen to any exception.

After the diemissal of

far the appellant, this court held

B

r————— A
v

.

.

e

.

civil appeal. the respondents

. . TN - . ..
vide notificanon daled 25™ July 2012 regularized the civil

fervant hy geven ante-date, the promotion of all the civil

Fervanis who wese appointed wee.f acting charge basis. The

; /5‘ said notficating was produced by counsel for the petitioner
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A the time o arguments which was available

4

the weil petition. In addition to above ciled judgments there

o _
ol midgiments which clearly show ithat it has

0 coninuous practice that whenever regular
€
|

are nuimber

become

pPromotion is given hy the competent authority, the effect is

always given from the date of current / acting charge basis.

I

this respect reliance is placed on 1998 SCMR. 969 &
2006 SCMR 101 .

Phe only
har is veganding nisdiction in viewgArticle 212 of thc

Conziimnnn of Islanc Repubhc of Pakistan, !973 In thig

reshect s an adinitted facl that there arc forders of

. 1 .
trebunal acwell as apex cour, deciding the same point of

law, relating (n the terms of service of a civii séwanl, that

covers not anly the case of civil.servants who litigated, but
also for other civil servants, who may have not'taken any

legal proceedings. the dictates of justice and rule of good

govemance demand that the benefit of such judgment of

“the tribunal or of the apex court be extended (o other civil

Servants, who may not be party'to said litigation, instead of

compelling them (o approach the tribunal or any other legal

forum. Reliance in ihis respect is made on 1996 SCMR

P85, 2005 SCMR 399, 2003 SCMR 1030, In view of

L

which this court has the Junisdiction to entertain the writ

pelition:

ai page 33 of

ance ol the respondents, argucd at the
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9, Indecd. the cited judgment of the-apex court and the

!
nmber of judgments of service tribunal KPK annexed and
Iqucst:on of

velerred by the petitioners shows that it was a

law” given the regilarization antedation from ilhc date of-

acting charge. therefore, in view of w}nchipcm:opers

: , | .
cannnl he compellesd to approach:the service tribunals,

herg vl sevants, which, in fact 1s a longer and 1me
B ot

!

CONKIMING ENCICIse |
b In vicw of the above, the writ petition is allowed as

-~ !

prayed  [or In the connected writ pelitionl. both  the
“melilioners stands rehired during this time and as such while
!

cxiznding the henetits of the judgment they are also
' |

entitled 1o the samc’ relief and thereafter. (heir retining

henefits, as well - e

Announced:
NR.09.201S

}
A1 retivery ol Copy
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Muhammad Jami] s/ Haji Danish,
Deputy éecretary, Govti of KPK,

Home.Depa rtment, Peshawar

ooooooooooooooooooooooo

2. Chief Secrétary, Govt. of KPK, Peshawar,, . = Respondents
APPEAL, UNDER SECTION 4 OF SERVCE !
TRIBUNAL ACT 1974

AGAINST
ROTIFICATION No, SOE-2(ED)3(45)

99, DATED
oy D.02.2003 OF R.NO.1 WHEREBY SERV[CEs OF
@@PELLANT*WERE REGULARIZED wity

d ‘o
%% MEDIATE EFFECT INSTEAD OF 10.0

7.1995
. = L1995
OR FROM THE DATE 0O

EFALL OF VACANCY
OR_ORDER ‘DATED 99,050, OF R.NO.2
‘=<8 WHERERy REPRESENTAITON oF
TW:ZWQ.;  APPELLANT 'was 0

MADE FILED FoRr a
%, LEGAL REASON, |
. N .

Rcspectfu!ly Sheweth,
.

1M ELsad

That appellant wagq ‘initially
department and was Promoted
Temu. '

Ry With effect‘ from 31.10,5.199
Hes, -

N E
1~QAA—¢Q7
en!
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| Sr.No. | Date of order/

proceeding‘s

Order or other proceedings with signature of Judge/ & Vol

T 7

P}

101.09.2015

¥ HYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR. :

Appeal No. 1589/201 1

Muhammad Jamil Versus Secretary. Government of Khyber
Pakhtunkhwa, Establishment Deptt. etc. '

JUDGMENT

ABDUL LATIF. MEMBER.. ~ Counscl for, the

appellant "(Mr. Saadullah Khan Manwvat. r’\d.\'ocalc)_ and

Governmgnt Pleader (Mr. Muhammad Jan) for the

respondents present.

2. The instant appeal has been filed by the appeliant

Muhammad Jamil under Section 4 of the Khyber
Pakhtunkhwa Service Tribunal  Act. 1974, against
notification No. SOE-2(ED)3(45)99. dated 10,2.2003.

whereby-services of the appeilant were regularized with

immediate effect instead of 10.7.1993 or from the dawe of

occurrence of vacancy 10 his share and against order dated
29.8.2011 of respondent No.2 whereby his representation

was filed. i

~

1w e

the same as in the casé in Service Appeal No. 6122008

A The broad facis and legal issues raised in this case are :

[PV



. .| judgment .in Service Appeal No. 575/2009, decided on

similarly placed »\;i{h the appeliams of the mentioned cases

‘the appféllar)_t in the same manner as was prescribed and

decided on 13.3.2009, Appeals No. 574/2009. 57:/:uu9.(

576-597/2009 decided on 09.4.2009. This appeal is also

disposed of with the same directions as issued vide

09.4.2009 with further dircctions to the respondents to,

ascertain that the appellant” in the instant case is a person

and is ehtitled to the benefits of the judgment in service

appeals cited above and to examine and decide the case of

-

indicated vide judgment mentioned above. The appeal is |

|
|
'l
|

disposed of accordingly. Parties are left to bear their own

" COsts. Filc be consigned to the record.

e
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Subject:-

N PSIC A Kivoor Palbivntonwg | '

@Lau—lp 0474//0377‘ 7Y

- | Datd_._ 2F—/0 ~/ ]~ 4@ .
The Chief Secretary, ' ' ,

Govt: of Khyber Pakhtunkhwa )?’/{07(0’—
Peshawar. a

APPEAL FOR PROMOTION ON REGULAR BASIS FROM THE DATE

——

OF OCCURRENCE OF VACANClES [ ACTING CHARGE BASIS.

Respected Sir, i

[ alongwith other officers of Civil Secretariat had submitted a joint appeal

‘on dated 04-04-2013 on the subject noted above, but action is still awaited. | beg to
submit again as under:-

i

IR

vi,

Vil.

viii.

That the appellant is serving in the Civil Secretariat Peshawar against the
post of Deputy Secretary (BPS-18) on regular basis. ‘

That the appellant has got at his credit a long tenure of service standing -
more than 30 years. '

That .the appellant was previously serving as Superintendent
(BPS-16) in the relevant department. Notification was issued on
02-12-2003 by the Provincial Government in consultation with Provincial
Selection Board, whereby the appellant was appointed as Section Officer
(BPS-17) on Acting Charge Basis with immediate effect. Copy of the said
notification dated 02-12-2003 attached as Annexure-A.

That the appellant had been serving on the above said post in his
officiating capacity and it was 19" February, 2008 when the notification
with regard to the regularizations of the appellant for the Acting Charge
Section Officers to the Sectior; Officer (BPS-17) in Provincial Management
Service (PMS) was issued with immediate effect (Annexure-B), after
serving in PCS Secretariat Cadre from 02-12-2003 to 18-02-2008.

i

That right from the issuanice of the above said notification, the abpe]lant

has been struggling for his right of regularization from the date of his
acquiring the Acting Charge i.e. 02-12-2003. - -

That in the meanwhile, some colleagues of the appellant being on the
same footings have approached to the Service Tribunal and a detailed
judgment with regard to the regularization of the appellant was issued by
the Service Tribunal in Appeal No. 612 & 613/2008 dated 13.03.2009,
whereby the above said relief was granted to the appellants by the
Tribunal. Copy of judgment is attached as Annexure-C. i

That, however, the said judgrent of the Service Tribunal was challenged
before’ the Supreme Court by the Establishment Department and the
Henorable Apex Court was kind enough to give an elaborate and detailed
judgment with regard to the same grievance on 24.05.2012. Copy of the
said judgment is attached as Annexure-D. :

Th,':.'it as a result of the above said judgment of the Honorable Supreme
Court of Pakistan the notification with regard to the anti-date promotion of
the petitioners from the dates of their taking Acting Charges on the
relevant posts was issued. Copy of the said notification dated 25.07.2012
issued by the Establishment Department is attached herewith as
Annexure-E.

(Contd: page—-2) -




Xi.

Xii.

xiii,

Xiv.

In another case Government of Khyber Pakhtunkhwa Vs Azam Khan, the
Supreme Court of Pakistan® upheld the decision of the Khyber
Pakhtunkhwa Service Tribunal in the service appeal No.1358/2000 and
granted relief to the appellant (Annexure-F),

In another writ petition No0.2640-8/2012, Abdus Samad and others Vs
Government of Khyber Pakhtunkhwa, the Peshawar High Court Peshawar

granted relief to the petitioners by extending the benefit of judgments in
the similar cases (Annexure-G).

Rek‘;ently the Khyber Pakhtunkhwa Service Tribunal has decided in the
Service' appeal No0.1589/2011 Muhammad Jamil Vs Government of
Khyber Pakhtunkhwa to allow the benefits of the judgments in the service

appeal, cited above in the same manner as was prescribed and indicated
in the above judgments (Annexure-H).

That in the light of the above noted facts the appellant also did not
approach to the Honorable Service Tribunal as his case being totally
identical to the cases of the Civil Servants who had agitated the above
said matter before the different forums including the Service Tribunal, High

“Court and the Honorable Supreme Court of Pakistan, hence the appellant

is therefore, legally entitled to be treated alike and any denial from his

_above said right from the Estzbiishment Department side will not only be

un-constitutional, discriminatory and also contradictory to their own

notification issued above for the regularization of the other Civil Servants
being on the same footings.

That by not extending the banefit of the judgment of August Supreme
Court mentioned above to the ‘appellant, Establishment Department is also
in clear violations of the directions as issued by the Supreme Court of
Pakistan contained in 1996 SCMR 1185, the relevant partition where of is
reproduced below for the ready reference:-

“we may observe that if the tribunal or this court decides
a point of law relating to the terms of service of a civii
servant which covers not only the case of the civil servant
i who litigated but also of other civil servants who may
have not taken any legal proceedings, in such a case, the
dictates of justice and rule of good governance demand
i that the benefit of the above judgment be extended to
¢ other civil servants, who may not be parties to the above
litigation instead of compelling them to approach the
Tribunal or any other lagal forum. The above view was
reiterated in 2005 PLC (CS) 368 and followed in 2006 PLC
(CS) 11",

That the Establishment Department is under obligation in terms of Article
190 of Constitution of Islamic Republic of Pakistan, 1973 to act in

accordance with and to comply with the above un-equivocal direction of
the Apex Court and extend the benefit of the above said judgment to the

appellant was equally entitled to the same relief and refrain from forcing

them to individually approach the Service Tribunal for the same relief as

has élready been granted by the different legal forums inciuding the

‘ Hono.f?bie Supreme Court of Pakistan,

j ’ S Contd: page - 3
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2. It is therefore,
Establishment Department may
- extending the same benefit to

requested that on acceptance of this appeal, - the
please be directed to act in accordance with the law by
the appellant which has already been allowed to-the
equally placed other Civil Servants of Executive Group/PCS Group and PMS Group in .
accordance with the judgment passed by the different forums including thejudgment of

~ August Supreme Court of Pakistan an'd the appellant may please be given his
' regularization from the date of the ta'king of Actin

g Charge basis and not from the date .
of issuance of the Notification i.e. 19-02-2008 (Annexure-B).

Yours faithfully,

Dated:- 26-10-2015 , D

Deputy Secretary (BPS-18)

" (Muhammad Siddique)
D] Finance Department.

P



Dear Sir,

T

GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT

NO.SOE-II(ED)3(601)2003
Dated Peshawar the November 27, 2015 {-'

To

1 Mr! Muhammad Siddique, y
 Deputy Scecretary (BPS-18),
" Finance Department.
SUBJECT: APPEAL FOR PROMOTION ON REGULAR BASIS FROM THE .
" | DATE OF OCCURRENCE OF VACANCIES / ACTING CHARGE -
* BASIS.

I'am directed to refer to your application dated 26.10.2015, addressed to
Chief Secretary, Khyber Pakhtunkhwa and to inform that your appeal being devoid.of

merit has been regretted by the competent authority.

1 t

SECTION OFFICER (E-I})




VAKALAT NAMA

NO.

/20

IN THE COURT OF K PK__ Secrnce T’ijob\a'\gj p@«d’\w

M ulownma 2 %1 pme (Appellant)
{ (Petitioner)
(Plaintiff)
VERSUS
éhsuf Ef ; L(p K etz (Respondent)
(Defendant)

I/V?/ Vi ;Jnaw\mma Q«ﬁold/uz e (ﬂ%eﬁﬂc‘w\ﬂ;\

Do hereby appoint:and constitute M. Asif Yousafzai, Advocate, Peshawar, to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability for his default and
with the authority to. engage/appoint any other Advocate/Counsel on my/our costs.

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amolints payable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is outstanding against mej/us.

Dated

OFFICE:

Room # FR-8, 4" Floor,

Bilour Plaza, Peshawar,
Cantt: Peshawar
Cell: (0333-9103240)

/20

g

T (CLENB—

ACCEPTED

M. ASTF YOUSAFZAI
Advocate.

A, ]
REIES 150
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' BEFORE THE KHYBER PAKHTUNKHW'A SERVICES TRIBUNAL, PESHAWAR - @

ﬁ Service Appeals No. 239 of 2016

Muhammad Siddique ............. e e (Appellant)

Versus

1. Chief Secretary, Khyber Pakhtunkhwa.
2. Secretary to Govt. of Khyber Pakhtunkhwa, Establishment Department.
3. Secretary to Govt. of Khyber Pakhtunkhwa, Finance Department.

.......................................................................... (Resp.o.nd»ents) ' L

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO.1,2 &3

BRIEF

The appellants have requested for antedation of their promotion in BS-17 we f.
the date of their acting charge appointment in BPS-17. These officers while working as
Supdt / Private Secretaries were appointed as Section Officers con acting charge basis
against the posts falling under initial recruitment quota under rule 9(3) of Khyber
Pakhtunkhwa, Civil Servants (Appointment, Promotion & Transfer) Ru!es, 1989. Later
on, they were promoted as PMS 88—17 on 'regular basis upon availability of vacancies
in their share. According to rule 9(6) of Khyber Pakhtunkhwa, Civil Servants
(Appointment, Promotion & Transfer) Rules, 1989, “acting charge appointment shall not
confer any vested right for regular promotion to the post held on acting charge basis’.
Hence, plea of the appellants for antedation of their promotion is not justified. The
judgements of Services Tribunal and Peshawar High Court, Peshawar referred by the
appellants in cases of ‘Mr. Muhammad Jamil and Mr. Abdul Samad & others

respectively are also challenged by this department i'n Supreme Court of Pakistan and

are subjudice.

Respectfully Sheweth,'
PRELIMINARY OBJECTIONS:

1. That the appellants have got no cause of action/locus standi to file the instant

appeals against the respondents.

That the appeals are not maintainable.

That the appellants have presented the facts in manipulated form which

disentitles them for any relief whatsoever.

That the appeals are barred by law/time.

That this Honourable Tribunal lacks jurisdiction in the matter.

That the appellants have suppressed material facts from the Tribunal.

That the appellants have not come to the Tribunal with clean hands.

That the appellants are estopped to file the instant appeals due to their own

conduct.

That the appeals are bad for non-joinder of necessary parties.

10.  That the instant appeals are hit by Section 4(1) (b) (ii) of the Khyber
Pakhtunkhwa, Services Tribunal Act, 1974.

11.  That the appeals are hit by laches.

o~NOOO A W
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"ON FACTS: L | - ,

. Needs no comments / Pertains to record.
2. Correct. Pertains to record.

3. Upon availability of vacancy in their share, the appellants were promoted to PMS
BS-17 on regular basis in 2008 and PMS rules were promulgated at that time.
Moreover, as per rules, promotion is always notified with immediate effect.

4. Incorrect. The referred appeals i.e. 612 & 613/2008 were filed by Mr. Muhammad -
lgbal Khattak and Mr. Ahmad Khan, who belonged to PCS (EG) cadre. As posts
were available in their share, hence Services Tribunal, Khyber Pakhtunkhwa
ordered to antedate their promotion and the said judgment of Services Tribunal
was also upheld by the Supreme Court of Pakistan. Accordingly, their promotion
was antedated.

5. As explained above.
6. As explained in Para 4 above.

7 Incorrect. The Service Tribunal, Khyber Pakhtunkhwa had only directed to
antedate promotion of Mr. Azam Khan w.e.f the date of occurrence of vacancy in
his share. The said judgment of Services Tribunal was also upheld by the
Supreme Court of Pakistan. As the promotion of the officer was made at the right
time, hence a compliance report has been forwarded to Supreme Court of
Pakistan as well as Services Tribunal, Khyber Pakhtunkhwa.

8 The Provincial Government in consultation with Law Department has filed CPLA
in the Supreme Court of Pakistan against the referred judgment of Peshawar
High Court, Peshawar and the case is subjudice. ‘

9 The Provincial Government in consultation with Law Department has filed CPLA
in the Supreme Court of Pakistan against the referred judgment of Services
Tribunal, Khyber Pakhtunkhwa and the case is subjudice.

10.Incorrect. The departmental appeals of the appellants were rejected as they were
devoid of merit and appellants were not entitled for grant of antedation of
promotion.

ON GROUNDS:

A Incorrect. The letter dated 27.11.2015 vide which the appellants were informed
about rejection of their departmental appeals is justified, according to law, norms
of justice and is liable to be kept intact.

B. Incorrect. The appellants were appointed to the post of Section Officer on acting
charge basis against the posts falling under initial quota under rule 9(3) of Khyber
Pakhtunkhwa, Civil Servants (Appointment, Promotion & Transfer) Rules, 19809.
No posts were available in their share for promotion.

C. Incorrect. The case of appellants is not identical to the referred cases of Mr. Igbal
Khattak and Mr. Ahmad Khan as both belonged to PCS (EG) cadre and posts
were available in their share. Their promotion was antedated as Supreme Court
of Pakistan also upheld the judgment of Khyber Pakhtunkhwa Services Tribunal
in Service appeal No. 612 & 613 of 2008. . '

. This department in consultation with Law Department filed CPLA in the Supreme
Court of Pakistan against the referred judgment of Services Tribunal and the
case is subjudice.




%

"~ E. Incorrect. The cases of appeliants are altogethet different from.the cases of Mr.

igbal Khattak & Mr. Ahmad Khan as already: explained above. However, the
instant appeals are similar to the cases of Mr. Abdul Samad & others in Service
appeal No. 2640-8/2012 and Appeal No. 1589/2011 filed by Mr. Muhammad
Jamil wherein relief has been granted to the appellants by Peshawar High Court,
Peshawar & Services Tribunal Khyber Pakhtunkhwa respectively. However, this
department in consultation with Law Department has filed CPLA In Supreme
Court of Pakistan against above mentioned judgments and cases are still
“subjudice. : . ‘ - ‘

F. Incorrect. As explained earlier.” .

G. The respondents may also be allowed to forward additional grounds.

In the light of the above mentioned _submissions / facts, the’ instant
appeals being devoid of merits, legal footing -and badly time barred may be

dismissed.

(Respondents No.1&2) Secretary Finance Department

‘(R dent No.3) ¥t
(espon.en 0.3) v
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BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No. 239/2016

Muhammad Siddique VS Govt: of KPK & othe.

RESPECTFULLY SHEWETH:

Preliminary Objections:

(1-11) All objections raised by the respondents are incorrect and
baseless. Rather the respondents are estopped to raise
any objection due to their own conduct, :

t

FACTS:

1. Admitted correct by the respondents as the service record of
" the appellant is present in the concerned department.

2. Admitted correct by the respondents as the service record of
the appellant is present in the concerned department.

3. Incorrect. The appellant was appointment as SO (BPS-17) on
acting charge basis in 2004 which means that post of BPS-17 ig
available at that time and according to superior Courts
judgment that if post is available then civil servant should be
promoted on regular base rather than acting charge base.

4. Incorrect. The post was also available at the time of promotior,
of the appellant on acting charge basis as the appellant wiic
promoted on acting charge basis at that time and according .o
superior Courts judgment that if post is available then civil
servant should be promoted on regular base rather than actii.g
charge base.

5. As explained above,



6. As explained in para 4 above.
7. Incorrect. While para 7 of the appeal is correct.
8.  Not replied according to para 8 of the appeal. Moreover para 8
of the appeal is correct. T
9.  Not replied according to para 9 of the appeal. Moreover para 9
of the appeal is correct. |
10. Incérrect. The appellant has good cause of action therefore he
departmental appeal which was also rejected for no: good
ground. : -
GROUNDS:
A) Incorrect. The impugned orders dated 01.02.2016 is
against the law, facts, norms of justice and material on
| record, therefore not tenable and liable to be set aside.
B) Incorrect. The appellant was prombted to the post of BPS-
17 on dated 10.7.2004 on acting charge base which
means that post the post of BPS-17 was available at that
time. =
| C) Incorrect. While para C of the appeal is correct,
i, D) Not replied according to para D 'of the appeal. Moreover
para D of the appeal is correct. ' -
|
| E) Incorrect. The case of the appellant is similar to the cases
mentioned in para E of the appeal, therefore the appeliant
is similarly placed person and also entitled for the same
relief.
F) Incorrect. As explained earlier,
G) . Legal

It is, therefore, most humbly prayed that the appeal
of dppellant may kindly be accepted as prayed for.
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! ' Through:

AFFIDAVIT

APPELLANT

( M. ASIF YOUSAFZAL )
ADVOCATE SUP

( TAIMUR ALLRAAN )
ADVOCATE HIGH COURT.

It is affirmed and declared that the contents oﬁ rejoinder
are true and correct to the best of my knpwjedge and belief. .

DEPONENT



BEFORE THE KPK, SE}RVICE TRIBUNAL, PESH{_-\WAR.

Service Appeal No. 239/2016

Muhammad Siddique VS Govt: of KPK & others

REJOINDER ON BEHALF OF APPELLANT

..................

RESPECTFULLY SHEWETH:

Preliminary Objections;

(1-11) Al objections raised by the respondents are inl.correct an.d

baseless. Rather the respondents are estdpped to reisa
any objection due to their own conduct. |

FACTS: P

h

1. Admitted correct by the respondents as the service record of
the appellant is present in the concerned department,

2. Admitted correct by the respondents as the servicé record »f
the appellant is present in the concerned department.

3. Incorrect. The appellant ' was appointment as SO (BPS-17) on

acting charge basis in 2004 which means that post of BPS-17 is

‘available at that time and according to superior.- Courts
judgment that if post is available then civil servant should be
promoted on regular base rather than acting charge base.

4. Incorrect. The post was also available at the time of promotion
of the appellant on acting charge basis as the appeliant was
promoted on acting charge basis at that time and aé;cording to
superior Courts judgment that if post is available. then civil
servant should be promoted on regular base rather than acting
charge base.

5. As explained above.




Itis, therefore, most humbly prayed that the appeal
of appellant may kindly be accepted as prayed for..

6.  As explained in para 4 above,

/. Incorr"ect‘. While para 7 of the appeal is correct.

- 8. Not replied acéording to para 8 of the appeal. Moreover para 8
of the appeal is correct. -

9. Not replied according to para 9 of the appeal. Moreover para 9
of the appeal is correct,

10. Incorrect. The appeliant has good cause of action therefore he
departmental appeal which was also rejected for no good
ground.

GROUNDS:

A) Incorrect. The impugned orders dated 01.02.20‘16' is
against the law, facts, norms of justice and materiaj on
record, therefore not tenable and liable to be set aside,

B) Incorrect. The appellant was promoted to the post of BPS-
17 on dated 10.7.2004 on acting charge base Wwhich
means that post the post of BPS-17 was available at that
time, ' ,

C) Incorrect. While para C of the appeal is correct. i

D) Not replied according to para D of the appeal. Moréover
para D of the appeal is correct.

'E) Incorrect. The case of the appellant is similar to the cases
mentioned in para E of the appeal, therefore the appellant
is similarly placed Person and also entitled for the same
relief, |

F)  Incorrect. A explained earljer.

G) Legal. L !




- Through:

APPELLANT |

( M. ASIF YOUSAFZAI )
ADVOCATE SUP

( TAIMUR ALI KHAN )

. ADVOCATE HIGH COURT.

AFFIDAVIT

It is affirmed and declared that the contents of rejoindes- -

i

are.true and correct to the best of my knpwjedge and belief.

{

DEPONENT




