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MSNo | Date of order Order or other proceedings with signature of judge
proceedings
0 2 3
1- 02/03/2023 The appeal of Mr. Hazrat Shah resubmitted today

by Mr. Sher Hyder Khan Advocate. It is fixed for preliminary
hearing before Single Bench = at Peshawar on '

Parcha Peshi is given to appellant/counsel for the date fixed.

By thejorder of Chairman




.. BEFORE THE HONORABLE KHYBER PAKHTUNKHWA

- SERVICES TRIBUNEL, PESHAWAR -

Service Appeal No__ _0f2023
Hozvak glol -
VERSUS |

| Goverhmént of Khyber Pakhtunkhwa fhrough .
Chief Secretary KPK & Others -

APPLICATION FOR FIXATION OF SERVICE APPEAL BEFORE

. THE PRINCIPAL SEAT AT PESHAWAR )

Respectfﬁlly/Shweth; /

. 1 Tha’t the iﬁStant service appéal, alon'g with other connected appeals

have been instituted before this Honorable Tribunal and where no -
date of hearing is fixed.: ~ S

- 2. That the instant service appeal related to the levies personnel

. regulated by Home Department Government of Khyber

- Pakhtunkhwa; where the varies of amended levies rule have been
challenged before this Honorable Tribunal. .

3. That the other idAénticaI ‘cases belong to“Khyber'PakhtUnkhwa e.g
-~ Kohat, Hangu, Dir Upper and Dir Lower etc have been filed before
~ this Honorable Tribunal and have been allowed to fixed before the

‘Principal Seat at Peshawar. -"7, '}' 2 ) ?h'.). R,

.4, That the'in'stant' service appeél is also one the¢ same natyre and

identical case.

TIzereforé; itis h umbly submitted that the case may be fixed befoi*e
- the _principal seat of this Honorable - Tribunal for better
- administration of justice. | -

. Advdfateor appellant -

SHER HYDER KHAN

R ADVOCATE HIGH COURT

~ LL.B (Hons), LL.M (I-L)




-
The appeal of Mr. Hazrat Shah r/o village Bighusht Tehsil Garam Chashma District Chitral
Lower received today i.e. on 23.01.2023 is incompleté on the followmg score which is returned

to the counsel for the appellant for completlon and resubmission within 15 days

1- Memcrandum of appeal be got sugned by the appellant :

2: Copy of departmental appeal against the |mpugned orders/notification in respect of
appellantis not attached with the appeal which may be placed on it.

3- Copy of final/rejection order of departmental appeal is not attached with the appeal
which may be placed on it. ~ . : _

4- Annexure-B of the appeal iltegible which may be replaced by leglble/better one.

5- Check list is blank which may be filled up. g

o 2\O /s
D_t'.iz_\}_ LL“/12023

" 'REGISTRAR ..
'SERVICE TRIBUNAL
" KHYBER PAKHTUNKHWA - g
PESHAWAR. .

Mr. Sher Hyder Khan Adv.
High Court at Peshawar.
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICES
' : TRIBUNAL PESHAWAR

' SERVICE APPEAL No /,/ // of 2023

Hazrat Shah S/0 Mubarak Shah R/0 Village Blghusht Tehsnl
Garam Chashma District Chitral Lower

‘ VERSUS

~ Government of Khyber Pakhtunkhwa through Chief Secretary KPK &
. Other

f- ~'.'-INDEX o
No.. Descrlptlon of Documents
Grunds of APPEAL

Affldavit

rwS‘

Addresses of Partles

|| Copy of Rule/Notn‘lcatlon Dated; 14 072020

Copy of impugned amended- rule/notification
along with Schedule Dated; 22.03.2021
Copy of Impugned retirement Order of Deputy -
Commissioner Chitral Dated; 15.04.2021

Copy of Departmental Letter Dated 07104/2021

COPY OF W.P 540- M/2021 decnded on dated; 29-
1-2022
Wakalat Nama

-,Appellant.

HYDER KHAN
ADVOCATE HIGH COURT
LL.B (Hons), LL.M (I L)

- The Magister & Associates
. 103, Said Anwar Plaza,
. Dabgari Gardens Peshawar Cantt
Ph 091-2214005 Cell: 0336-9377022




" BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL, PESHAWAR

| Serv:ceAppealNo. S of2023'

“Hazrat Shah S/O Mubarak Shah R/O Vlllage Blghusht Tehsil
Garam Chashma Drstrlct Chltral Lower - '

......_,.;..Appe.llant
”waﬁSUs

Government of Khyber Pakhtunkhwa through ChlEf Secretary
KPK at Civil Secretariat Peshawar

Secretary Home & Tribal Affairs Government of Khyber N

Pakhtunkhwa at CIV!I. Secretarlat Peshawar ‘

| Commsssroner Malakand- Division, at Saidu Sharif Swat

Deputy Commissioner / Commandant Chitral Lewes at DC Offrce ,
Drstrrct Chltral (Lower) ' -
......Respondents e

APPEAL UNDER SECTION & OF KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL  ACT 1974, TO THE EFFECT THAT . THE

ORDERS/NOTIFICATIONS ~_DATED _22/03/2021 AND 15/04/2021 -

RESPECTIVELY, MAY PLEASE BE SET ASIDE, BEING ILLEGAL, VOID -
~ AB INITIO AND WITHOUT ANY JUSTIFICATION, AND CONSEQUENTLY
'THE___RESPONDENTS _MAY PLEASE _BE ~ DIRECTED TO

COMPLY/IMPLEMENT NOTIFICATION DATED 14/07/2020 IN_ITS
LETI'ER AND SPIRIT.

' RESPECTFULLY SHEWETH- .

Brief facts and grounds giving rise to the instant appeal are as

~under;

~ That- the appellant has been ‘s’erving as regular member of

Chitral Levies Force havmg a conS|derable length of services at’
hIS credit.

That the appellant is performlng his duties'with great zeal, ze'st »
devotion and- dedrcatlon at his level best to the entrre. 2
| satlsfactlon of his superlors ‘




That the provincial goveroment ’ introduvced “amendments
through notification number No. SO(POLICE-II)HD/1-3,dated:
14/07/2020 in the provincially administered tribal areas levis

force rules 2075 vide which the appellant.

'is entitled to

continue his duties till attaining age of superannuation i.e (60)
years of services. The relevant schedule of Rule16 is belng

- reproduced to assist this Honorable tribunal.

(@ for sub rule (1), the following .shall be- substituted
| ‘(0 all unlformed force ‘shall retire from
service on attalnmg the age of superannuation ie _
Sixty (60) years or they may opt for retirement after

namely:

~and

completion of twenty five (25) years regular services”-

(6 Schedule - IV shall be deleted.

Copy of Rule/Notlflcatlon attached' |
~ as annexure “A” a

That there were certain objections'.in‘_res'pe(:t of - the above

" mentioned policy of uniform retirement age, hence the rules

were - furthér amended on . 22.03.2021. The amended- rule.

~seventeenth (17) which provides for retirement on.attaining the .

age of superannuation was again omitted and amended. schedule |
3 of the rules of 2015 and consequently the lower rank officials

were compulsorily retire from service 'after‘performing their
duties for a certain period provided in the schedule, Wthh is

reproduced for asmstance of thls honorable trlbunal
- Schedule - il - '
- [See rule17]

Serial No

-Name of the Post / Rank

Qualification for Promotion

Length of Service / Age |

-1

Subedar Major (BS-16)

On the basis of Seniority-cum-
fitness from amongst the
Subedars having intermediate
Qualification

Thirty Seven Years or |,
Three Years' Service as
Subedar Major- or Sixty
Years of Age whichever
is earlier.

Subedar (BS-13)

By promotion, on the basis of

-| seniarity-cum-fitness in the
‘| following manner namely;

[ (). fifty percent (50%). form
amongst the Naib Subedars
having .

qualification; and

intermediate

Thirty ~ Five- . years' |!

service or five years |-

service as subedar or

-sixty years of -age

whichever is earlier




(i). Fifty Percent (50%) from
.amongst Naib Subedars having
Secondary School Certificate:

By promotion, on the basis of | Thirty = three  years
seniority-cum-fitness in the-| services - or -seven
followmg manner, namely years' service as Niab
subedar or sixty years
() flfty percent (50%) from |of age whichever is
amongst the- Naib Subedars | earlier '

having Intermed|ates
quallﬂcatlon and

3| Naib Subedar (85-T)

(i) fifty percent- (50%)‘ form
amongst Hawaldars

4 Hawaldar (BS-08) C - Thirty-one years'
‘service as Hawaldar or.
o _ | fifty-one years of age, -

’ o ‘ Whichever is earlier

5 Naik (BS-07) : _ - Twenty-nine - years
I ‘ service or three years
service as Naik or forty
-1 eight years of age,
Whichever is earlier

Twenty Seven ' Years’
'service or three years |
‘service as L/Naik -or
Forty five years of age,
Whichever is earlier .

6 | L/Nak(BS-06) -

7 Sepoy (BS-05) IR - i Twenty Five . years |
| services or forty two
years of age,

: Wh'icheverisearlier '

" Copy of the impugned Rule along with schedule & retirement Order are
- annexure “B” & “c"

‘That the appeltant along with his other collleagues and members -
.. of other District Levies Force raised _th,eirlobjecti\ons highlighting
anomalies in -the -amended rule upon which respondent no.. 3 |
‘addressed a letter to all the deputy commissidners in Malakand -
~ division with the direction to re--consider the amendments to ~

rules ibid. - - ~ o
- Copy of Letter Dated 07/04/2021 attached as Annexure “D"

That the appellant has been discriminated through not|f|catron
dated 22.03.2021 & 15.04.2021 whereby -the salary, rank and

N seniority of the. appellant has been relegated to lower grade and

"retlred compulsorlly

That the appellant bei'ng aggrieved of the acts of therespondents -
- preferred writ petition before the honorable Peshawar High
Court Peshawar, which has been disposed off vide order dated
29/11/2022 with the dlrectrons to the appellant to approach the‘f

service or three years' |-




'Honorable Tribunal for redressal of h|s grtevances hence the

~instant service appeal inter alia, on the followrng grounds.
- Copy of judgement dated 29/11/2022 is attached as annexure ‘O

GROUNDS:

A That the impugned: Notifications and orders passed by -
- 'Respondents are against the applicable Rules and consequently
|llegal void ab initio and of no legal effect

~B. - That the appellant ha’s been retired"p'rematurely irreSpectlve of

" the fact that the appellant is entitled for promotion to the next
higher grade as sufﬁcuent number of posts are stlll laylng B
vacant. . ' -

- C. | That the tmpugned not:flcatlons of amending relevant rules and
retirement of the appellant thereunder is. lllegal and
unconstitutional hence the same is liable to be declared as
such. ‘ |

D: That.it is & settled proposition of law that rules cannot be -
| amended to the detriment -of civil servant /employee Even,
otherwise the sare will have prospecttve effect and cannot be
.applied retrospectlvely g ‘

E.  That the revised schedul le 3 of the impugned anfended rules is
| self- contradlctory and ‘discriminatory as well The said
schedule prescribed 60 years of age and certain maxrmum
length of service for higher. rank officials i.e Subedar Major,
Subedar and Naib Subedar, while in case of lower rank officials |
' 'llke the appellant have been treated with dlscrlmlnatlon by not
| »extendlng full benefits of the rules |b|d ‘ S
F.  That the impugned notification dated 22/03/2021 has no
retrospective effect, yet the same has been applied against the

appellant which is flagrant violation of fundamental r:ghts
‘ guaranteed by the constitution. _

6 That the- respondents have vrolated Artlcle 4 of the Constitution -
of Islamic Republic of Pakistan, 1973 with its heading ‘Rights of = ‘
Indlwdual to be dealt with in accordance ‘with the Law itis o




H.

)
' argue/raise additional grounds at the time of arguments.

mandatory for respoendents to comply with law and rules in fair,

‘equal and lawful manner as well as prohibitory for them to act

in a manner which is not admissible in taw/rules; hence their

“such act with effect to compel the petmoners for retirement is

totally void.

That according to Article, 25 of the C_onstitution of Islamic
Republic of Pakistan, 1973 all citizens are equal before Law and
are entitled to equal protection of Law but the respondents

' vmlated this Article of the Conshtutron

/

That act of respondents W|th effect to deny right to service of

petitioners and their omission to protect the same is; against
Article, 27 of the Constitution of Islamic Republic of Pakistan, -
1973 with its headlng “Safe Guard against dlscrlmlnatton in
services”.

That the appellant seeks leave of this honorable tribunal to

ltis the_refo‘rfe,' humbly préyed- that, on acceptance of the instant

appeal the impugned notifications dated 22/03/2021 and
15/04/2021 respectively, may please be declared illegal, void ab -
initio and having no legal effect and consegquently the
respondents may please be - directed to implement the
notification dated 14/07/2020 in its letter and spirit by
reinstating the appellant in to service with all the ; accrumg back

. benefits.

Any other relief deemed appropriate and not spec:ﬂcally asked
- for may also be: granted

ADVOCATE HIGH COURT
LL.B (Hons), LL.M (I-L)




~ ADVOCATE HIGH COURT

| .

BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICES
TRIBUNEL PESHAWAR '

- Service Appeal No o _ of 2023

Hazrat Shah S/O Mubarak Shah R/O Village Blghusht Teh5|l
: - Garam Chashma District Chltral Lower .

VERSUS

Government of Khyber Pakhtunkhwa through 1
’ Chief Secretary KPK & Others

AFFIDAVIT

1, Hazrat Shah S/0 Mubarak Shah R/O Village B.iighu.sht Tehsil

~ Garam Chashma District Chitral Lower_appellant '. do."hereby
sotemnly-affirm and declare on Oath that all the contents of the
- subject -éppeal' are true and correct to the 'best}'of, my
kho‘wlédge and belief and nothing-has been concealed from this
Honourable Court. - - o o ‘
| - %fﬁz -
Depone o
- CNIC:- .
CellNo;,

LL.B (Ho’ns),.LL M(I-L)




) - | BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVlCES |
: o TRlBUNAL PESHAWAR . :

ServrceAppealNo ' - of2023

Hazrat Shah S/0 Mubarak Shah R/O Vlllage Blghusht Teh5|l |
"~ Garam Chashma District Chitral Lower

.mm.mmAPPELLANTf_"
VERSUS

Government of Khyber Pakhtunkhwa through Chlef Secretary
KPK at Civil Secretarlat Peshawar and others

RESPONDENTS N

L ABDRE§§ES QFPARTIES
' APPELLANT

Hazrat Shah S/0 Mubarak Shah R/O thlage Blghusht Teh5|l .
~ Garam Chashma District Chitral Lower

| Respondents
- 1. Government of Khyber Pakhtunkhwa through Chlef Secretary
- KPKat Civil Secretarlat Peshawar ‘ .

2. Secretary Home & Trlbat Affalrs Government of Khyber -
. Pakhtunkhwa at Civil Secretariat Peshawar

s/

.‘ 3: Commlssroner Malakand Division, at Saldu Sharrf Swat

4. Deputy Commlssmner / Commandant Chltrat Levres at 0c Offrce '
- District Chltral (Lower) . : ~

- ADVOCATE HIGH COURT
~ LL.B(Hons), LL.M (I-L)

The Ma\gister & Associat'es
B 103, Said Anwar Plaza,
. Dabgari Gardens Peshawar Cantt
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| BETTER COPY I, :
: HOME DEPARTMENT
NOTIFICATION * -

- * Dated Peshawar the.14-07-2020"
No SO (Pohce-IDHD/l-S In exercise of the power conferred by Sectlon 9 of the
Provmclally Admmxstered Tribal Areas Levics Force Regulanon 2012, the Govemment
of the Khyber Pakhtunkhwa is pleased to dlrect that in the Provxrucally Admmlstered
'Tnbal Areas (PATA) Pederal Levies Forde - Serwce (Amended) Rules, 2013 the

followmg further amendments shall be rnade, namely

Amendments '

" Inthe sald rules -
a) Ero rule 17, the following shalll be substltuted, namelx[

All Levies Personal shall retire from service on' L
thcy may opt .

“17, Retlrement.-—-
' atta,mmg then aae of superannu_ﬁon i, sixty (60) years of

for tetxrement after compie'len of twenty-ﬁve (25). ycars regular service, . .

: a_nd . ‘
‘b)ASphedule-Hl'shall be deleted. e : e
‘1 L . - . - N " ‘ ) . !

R C . SBCRBTARYTO
| GOVT: OF KHYBER PAKHTUNKHWA IR
HOME DEPARTMENT e
‘Copy fonmpded’ to the:- ) ..
x_.‘.""".“ . ‘:- C‘:r'c’

. - L\L.B (Hon’ s),LLM S
2N m\ocw HIGH COURT
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z ATH R B0 LE . FEX 0. Ty, L3RRI 22 Mar, 2021 Tiche .

GOVERNMENT OF KHYBER F‘AKHTUNKHWA
HOME AND TRIBAL. AFFAIRS DEPARTMENT

’ NOTIFICATION
Peshawar, dated the 2?-3-2021 ‘
. No.SOfPolice- mHD/MKQ/Lewes/MIsc/2020 in sxefcise of the _powers |
] conferred by Section-9 of the PATA Levies Force. Regulanon 2012, the PfDV'ﬂCIa| _ )
Governrrent of Kh/bbr Pakhiunkhwa is pleased to direct that in the PATA Federal '
Levies Force Service (Amendec) Rules, 201 3, the fOrIowmg further amendments shal! .
. be made, namely:- - .
; _ : - Améndmeénts - . '~.'J,ifl -
o ' . in the said rGies:- !

1. In Rule 4, sub-re (1), the following shall oe substituted, namely; -
%) - Commandant shall be the appomtmg aJiharity for initial
recruitment and ornmohon up to the rank o', Subadar ' ‘ N
. Prov'aed that the anoointing authonly for pu-pose of

promotion {o the posis’ of Supedar Maior and Superintencents snall be _ }‘Q‘}"
. [
Secretary, Home Department.”. u

2. FerRule 17, the foIlow]ng shall be sutstitutec name!y
“17, Retnrement All Levy persoane! shall retire as per Schedula-1ll and no
extension in sarvice after retirement chall be granted”, , i<t «f;f!;;‘ -
- PR
3. For Schedule-lll, the following shall be substituted, namely: ;7 A v

“Schedulel- . . ia'z": ;)’\’
[see ruie 17) ) : ’

No.  Name of the Post/Rank | Qualifieation for Promation Length of Service ij

Age

; . cumn-fitness  from amongst ! Toree Years Service as
l f ’ the  Subecars hawng Subedar Major cr Sixty

~ : P
Subedar Major (BS-16) On the basis of Seriofty- Thirty Scvan Vears or]
Interrediate Qualification j ears of age whichever ’

. ) is earlier.

2 " | Susedar (85-12) - - By premotion, on fhe basls | Thrty  Five  Years
f . : : ) of Seniority Cum Fitness |n J Service .or Five Yaras
'l ’ I . te  foliowing manr\er " s2nvice as Subecar or |
] ! e

namely, - - ISixty years ! of ace i
n Ffy Dercent (60%) ! whichever Is ealier ~ .
| . b from  amongst ihe o

: : : - Nab . Subedars
I - 4 : . having: intermediate |
' qualification, ang ¢

l _— ) (i) Fifty Percent (50%) |

I‘ : : from amongs: Naib
) . Subesdars  naving

] T . : Seccndary - School - : : :

L " ! ' Certificae : . 2 S

' Naib Subzdar (B5-11) ; - By promotion, “on the basis | Thidy . Thres — Vears i

| . : of Saniority Cum Fitness-in ! Servize or Seven Years.

1

I

— e —

the ‘ellow ng mannzt, | Service 7 as Malb |
na"naly : © i Sutedar or Shrty Yeers ;

j (iy Fifly Percest (50% trmn’ age  wAichever s
", 2mMongst.tne Naib Sunedars ea:her
" having . mlermecfale
qualificaticn; and’ . .
{t) Fifty Parcert (JO%; fromi . .
amongst Hawaldars. . '
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-8. No, : Name of the Post | Rank I Quzlification for Promotior’

|

e ) e »
4 ! Hawaldar (B3-08) :

z .

-

Age

i or Three vears ssrvics

{ One years of age,

Nai< {(BS-C7)

(43}

!
i
i
! —_— ! whichever s earlier
j - ' rTwenty Nine years
i 1 Service o7 Three years
! l service as Naik or Forty
| Eigh: vears of age, -
. e ‘ L Whichever is garlier.
CLnak (58.08; i ' - Twenty Seven years
- service or Thres years
| service as L/Naik or-
|- Forty Five years of zge,
. - ._whichever is edrlier.
{ Sepoy (BS-05) e - ' : Twenty Five years
! service or Ferty Two
years of age whichever

15 earlier.”

’

-
|
I
|
it
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SECRETARY TO

HOME & TRIBAL AFFAIRS DEPARTMENT .
- Copy forwarded to the:. ' ‘ -

Ty Principal Secretary te the Governor, Khyber Pakntunkhwa
2. Principal Secretary to the Chief Minister, Khyber Pakhtunkhwa.
' Co L - 3. All Administrative Secretaries to Gevernment of Khybsr Paknunkhwa.
" : 4. Registrar, Peshawar Sigh Court, Peshzwar, : .
2. . Al Commiss,oners, Zhvoet Pakhtunkha,
B A Deputy Comim.nsinners, Khyber Pakhtunkhwa,
o _ 7. =rovincial Police Officers, Khyber Pzxaiunkhwa,
' 8. Al Heads of Altached Dapartment in Khyber Pakhtunkhwa,
9.~ PSO to the Chief Secretary. Khyber Pakhtunkhwa.
10. Accountant General, Khypar Pakhtunkhwa.
11, Direction Information. Khyber Pakhtunx<hwa, . )
12, The Manger Government Pridting & Stationery Department, Khyter Pakhiunknwa,
- Hels requested fo publish the zhoys Notif:cation in'the Extra Ordinary Sazette of

- Khyber P2-<htunkhivg and sun'y 60 copies (Printed) of the same to* 2 Home
~ Depanimen:. : ' :

-

v

Off{ckr (Police-il)

o L S GOVERNMENT OF KHYBER PAKHTUNKHWA, -

Length of Service ] _ il

|
A _Age o
.. - | Thirty One years servica

At

I 8s Hawaldar ¢r Fifty !
i

l

b

b
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g;@iﬁ GOVERy

MEET OF IGHYBER PAKH'&-"UM(H_WA
o Homg s T???BA; AFFAIRS DEPARTMENT

.

¢ 1

NO.50 (POLIC:E}/HD/2-5/OIB/CH!TRAL/VOL-!II'
,DaredPe'showor-fhe15.12.'2021.--

To, -
“The Deputy Commissiorier / Commandant, o
Lower Chitral, Chitral Levies C b
- SUBJECT: - Chief_Minister pirectives Restoration of Schedule [i{ of
' - Federql lLevies Rujes 2013 and Schedule IV of Provincial
Levies Force Rules 2015 in_Chitral Levies Lower Chitral,
» : B ' -‘a-_ 2 ’ ’
Dear Sir, " Q ke \\/ . : o
S I anf directed to refer to your office letter no.249/DC/CLC.18 ~ -
dated §-12-2 21 on the subject notzd. above and to stale that promolion

from Sepoy to Howadcrs'moy be ¢a

med out as per past prg&:iice. The
condition of matric qualification is. meq

n only for initial recruitment as per this

- department's notiiiéoifdn dated 21-10-2021: please.

1

Yours faithfully,

3 advoeste\2)  Seclion Offic (Police-) . -
! | . oL

Endst: VNo & date of even
& Copy forwarded to:-

1. PSto Seérefary Home &

TA's Department,
. - 2. Master file, K . S

ﬁ /é,/j'.o,_?-/
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EXTRAORDINARY REGISTERED NO. RIIl

GOVERNMENT GAZETTE

i". ?"(:ﬁ o ’ ,w,(;:” o 4:‘..1‘ Tl oL e L —
EKHYBER PARE TUNKRIWA
- Published by Authority I
PESHAWAR, TUESDAY, 30 NOVEMBER, 2021."

PROVINCIAL ASSEMBLY SECRETARIAT
' - KHYBER PAKHTUNKHWA
. NOTIFICATICN
Dated Peshawar, the 30 NOVEMBER, 2021. B
No. PA/.KhyberAPakhtur{khwa/Bills-192/202A1/8536.— The Provincially Administered Tribal

' - Areas Levies Force (Amendment) Bill, 2021 having been passed by the Provincial Assembly of Khyber .
“Pakhtunkhwa on 22 NOVEMBER, 2021 and assented to by the Governor of the Knyber Pakhtunkhwa
on 26" NOVEMBER, 2021 is hereby published as an Act of the Provincial Legistature of the Khyber

Pakhtunkhwa, ’ . .
‘ THE PR_OVINCIALL‘( FACTAINISTERED TRIRA!, ;’;:?EQS LEVIES FORCT 'AMENDMENT) ACT 2021, :
[KHYBER PAKHTUL {574 ACT NO, X00UY ©F 2'022 1) : Sy

(First published after having received the assent of the Governor of the
Khyber Pakhtunkhwa in the Gazelte of the Khyber Pakhtunkhwa,
(Extraordinary), dated the 30 November, 2021).

AN
ACT

foanivnd the Provinciolly Administered Tribal dAreas Levies Foree Regwlution. 2012

TWIHEREAS s expedient (o amend the Provincially Administered  Tribal Arens |y ios

~ Foree Regulation, 2042,

Itis hereby eni .d by th. Provincial Assembly of the Khyber Pukhtunkhwa as follows:

k. Shart  title i v emcement——(1} This Act may be called the Provincially
Admiinistered Tribal  .eas Loy, Force (Amendment) Act. 2021, o

() Itskosd come « foree with effect from 22,03.2021,

2. - losertio. of neyw seer a to the iKhyber Pakhtunkhva Regulation No. T of 20121115

Provincially Adn ‘nisies d 13 a0 Areas Levies Force Resulation. 2012 tpyber Pakhtunkiz
Regulation No. [ei 20175, alte seetion 10, the fotlowing new section shall be added. namehy:

533




. @ . 5 KHYBER PAKHTUNKHWAGOVERNL:TENT GAZETTE, EXTRAORDINARY, 0" NOVEMBEAR,ZOZE.‘ @

i : “11. Re-instatenient of the fevies personnel--— Al levies pusomu! who have been u:nu

A from the Force. with effect from 22.03.2021, 1! the wmmcm.cm.uu of the Provinci!l,

: i Administered Tribal Areas Levies Foree, (Amendment) Act. 2021, shall be reinstated in the Foree.

as regular employees, with L“LLI {rom 1hcu respcclwc dates of retirement and they shall be deemed o

—:‘_\

as never retired $1om the FForee.” /6? :
. : i Vo 1 T/

Pt e

BY ORDER OF MR. SPEAKER
PROVINCIAL ASSEMBLY OFf I(HYBER
PAKHTUNKHWA
7 .

(KIFAYAT ULLAH KHAN AFRIDI}
, Secretary .
Provmc1al Assembly of l\h\'bu i’akhlunkh\m

Printed and published by the Manager,
Staty, & Ptg. Degtt,, Kityber Pakituniciwa, Peshawar
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BN . “ ' schedule- It o g
. N S
' - ' : Pl
1 Serial Name of the Post / " Length of Service [ Age oyl ! b
I . -1 _‘Ne Rank : e -~
: . . ] 1 Subedar Major (BS-16) | Trirty Seven Years of service ar Three Years
o ) | service as Subedar Majer or Sixty Years {60) of |.
. 5 Age whichever is eartier '
S 2 Subedar (BS-13) Thirty Five years service or five tears service s.
earlier

"3 | Naib Subedar (BS-T) | Thirty three years services of .seven"‘ years
D “service as Niab subedar or Sixty years {60) of

age whichever is earlier

|
i
|
|
subedar or Sixty yzars. {60) of age whichever is | . . '_ A o

4 | Hawaldar (BS-08) | Thirty one years service or fifty one years of age, :

. . C L - ‘Whichever is earlier ! .

- 1 8 Naik (8S-07) | Twenty nine years -service forty nine years of i
: age, Whichever is earlier - :

6 | L/Naik {BS-06) ~ {Tweniy Seven Years service or Forty seven years _

‘ ‘ o of zye, Whichever is 2arlier . . R
7 Sepoy (BS-05) Twenty Five years services or forty five years of
' " | age, Whichever is earlier o i

" COPY OF THE IMPUGNED RULE ALONG WITH SCHEDULE ARE




‘of Chitral Levi'es‘{L_ower Chitral), are retired from their service on attaining the age of retir

CHITRAL

- THE DERPUTY "‘OMMIS,.;J}:ER LOWER CHITRAL-
COMMANDANT CHITRAL LEVIES - -
Tel: (0943) 412055, Fax: (0943) 412421, £B: - Twitter: - Instagram: @DClowerCh Htrad

,: Zz 2 -37 /DCC/CLC—ZO Dated Chitral the,gf W Apsil, 2321

RETIREMENT ORDER: : o :

In compliance with the Home & Tribal Affairs Department Khyss: Faxi’.tuﬁkhWe

Notification No. SO(Palice-I)HD/MKD/Levies/Misc/2020 dated 22.03.2021, the following fevias p_ersonnel

rement s par
Schedule-!t! of the PATA Levies Service (Amended) Rule 2013 dated 22.03.2021 witr, effect from
22.03.2021 (AN) with full-pension benefits as admissible under relevant per'lsio'n‘;ruies, intne :;é-st‘in;eres: :

of public service.

sH ! Rank Name . Dateof | . Required | -Ageason Service az on | Retiremery on . ) e
i . Blrth . | length of Age | (22.03.21) {22.03.21} ECCOUNT OT | -
1 [ Hav | fazal Muhammad | iMaye7 | st 53 S D Age .
2 ! LNK | syed Muhammad Raza Shah | S-Feb-75 | 45 46 R " Aga! Seivice
3 | LNK Muhammad Akbar Shah 1-gul-72 | 45 B a3 27 Age / Service !
4 | INK - [Amenullah .. 4-Dec-73 45 .47 28 " hge A
5 |uNK Abdul Ghaffar Khan - adun-72 Cas 49 | 28 tga/Service | 1.
6 | LNK . | Muhammad All. 20-Feb-70 a5 50 23 | AgE i
.7_| Sepoy | Balan Khan 10-Mar-62 42 ) C 38 ke /Service Ty
8 | Sepoy | 8urhanuddin 1-jul-64 - 42 .56 E - Age fService U
9 | Sepoy | Khan Shaaib 1-Jul-65 @2 55 35 D ege/Seviee
10 | Sepoy | Hazrat Shah - . 3.Jul-69 43 51 23 e \
11 | Sepoy | Abduf Samad . | 2-bex71 42. © a9 . 21
12 | Sepoy | akbar Khan 2-Dec-71 42 49 21 S
137 Sepoy i.Kashkari Khan . 1-Mar-72 Coaz po-49 - .o ’
14.{ Sepoy | Nasiruddin . T REVRETEE Tz | a7, 22 : : .
15 | Sepoy " Mujib Ur Rehman 3-jan-74 ! 42 46 .. 24 , 43 )
16 | Sepoy | warir Khan 9-0ct-75 - | 42 as 24 Tag ;
17 | Sepoy | Aliabmad - [SNE 42 45 11 :
18 | Sepoy | Muhammad Karim “10-Mar-78 | . 42° 43 <15 ] i
19 | Sepoy | Noor tslam j T | a2 . 42 15 1 ’

In pursuance of the. Finance Department Notification No. SO(FR)_/FI_)/S;-QZIIOOS/VOE-\/
dated 25.08.2017, the personnel at vice No. 2, 3, 5, 7, 8 and 9 above are lxereby'alfowed ;'ne az‘«cashmen‘..
of LPR for 365 days as provided t‘sAnder Rule 20 of Government of MWFP, Civil Servants Ravised Leave Ruie

1981, Mutatis Mutandis.

- _ L - : ,' D;ﬁyg} cogimrsé%me

/

MMA DANT %
DISc RIBUTION FOR INFORMATION & NECESSARY ACTION: . jéa{,/p% ,/
1. The Secretary to Govt of Khyber Pakhtunkhwa Home & TAs Deptt Peshaw
The Commissioner Malakand Division Swat . LL.B (H‘m s) LL-:W

The Additiona! Deputy Commissioner, 1 owér Chitral : ADVOCATE HIGH COURT
The District Accounts Qfficer, Chitral . B ' ' :
The Assistant Commissiongr [/ Df-puty Commandant Levies Lower Chitral
The Section Officer {Police-ti) Home and TAs Department Khyber Pakhtunk s £ ¢<naWar for
information with reference to the Notification referred above. .
7. The Accountant Chitral Levies - . ) : p N
_* 8. The Incharge Levies HQ Chitral . ’ !
9. Official Concerned ’ ’ :
10. Office record / Notice Board HQ

QuawN

ep 1‘;1?6!\9}!\[4\)5@1 é :
%:OMMA DANT .
28
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' ANRENURE
| BETTER COPY
N To

THE SECRETARY TO GOVERNMENT OF
KHYBER PAKHTUNKHWA HOME AND
TRIBAL AFFAIRS DEPARTMENT PESHAWAR

_ Subject;; ANOMALIES IN THE RECENT AMENDMENT
‘ MADE IN LEVY RULES 2015, DATED 22.03.2021
AND RESTORATION OF SCHEDULE-III RULE —
17 (RETIREMENT) OF NOTIFICATION DATED

- 12.12.2013.

Sir,

In continuation to this office letter no 387-88/6/16/FW, dated 05-04-
2021 a copy of the Deputy Commissioner, Dir Upper letter No 4212-
13/de/dir(U)/LHC/MISC; dated 24-03-2021 along with application of -
levy personnel of Dir Upper agalnst the recent amendment made in the
levy Rule 2015 dated 22.03.2021 is endorsed it is also added that in this
regard a delegation of the public representatives of district Malakand .
- met the undersigned on 05-04-2021, for redressel of reverences /

‘observation of the levy personnel over the recent amendments. |

It is further to convey, that the levy personnel of district Malakand, Dir
‘Lower, Dir Upper and Swat have made serious observation over the
recent amiendments dated 22.3.2021. They are of the view that the
recent amendments have kept them deprived of their due rights of
serving the force till the agé of superannuation, as were applicable in
light of the Home Department Khyber Pakhtunkhwa “Service Rules of”
federal levies force in PATA”’ dated 15.02.2013 (Copy Attached).

In light of the above, it is stated that there are few anomalies in the
recent amendments dated 22.03.2021, as there is nomination of
Qualification for promotion column serial 1 to 3 of schedule — iii rule -
17 of the rule ibid, likewise, the main observation, which is raised in
these rule is at column — 4 length of service / age serial 1 to 7, all the °
levy personnel in case of age limit have to retire from service after
serving a very short span of time.

Keeping in view the above observations, it is requ1red that a meeting of
stakeholders may please be convened in order to dilate upon the
: observatlons and redress the genuine grlevances of the levy personnel.

COMMISSIONER

Malakand Division
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District Chltral (Lower)
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- BEFORE THE PESHAWAR HIGH COURTAT |
L MINGORA BENCH

(DARUL QAZA) SWAT

ert petmon No M of 2021

. Abdul Ghaffar S/0 Ahmad Faraz R/0 Vlllage Shrshr Koh Tehsil &
' Distrlct Chltral Lower

Fazal Muhammad R/0 Vlllage Arandu Khas Tehsil [Jrosh &
District Chltral Lower .

| Muhammad AliR/O Vlltage Ayun Tehsil & District’ Chrtral Lower i

8urhanuddm R/0 Vlllage Ursun Tehs:l Brosh & Dlstrlct Chltra{
r

Khan Sho:ab R/O VrLtage Ursun Tehsrl Drosh & Drstrlct Chrtrat
Lower '

*, Hazrat. Shan $/0 Mubarik Shah R/O Village Blghusht Tehsal |
- Garamchashma & District Chltral Lower

- Wazir Khan R/O Vlllage Jughur Shot Tehsil & Dustnct Chrtral:_‘_ 3
Lower '

‘Ali Ahmad R/O Village Danin Tehsﬂ & District Chrtrat Lower

Muhammad Karim S/0 Hasil Karim R/0 Village Rumbur Tehsit &
Bistrict’ Chrtral Lower . :

...... e petitioners

i

;': VEnsms'

Government of Khyber Pakhtunkhwa through Chief Secretary’ o

KPK at Cwnl Secretariat Peshawar

Secretary Home & Tribal Affairs Government of Khybervv
Pakhtunkhwa at Civil Secretariat Peshawar , :

. Secretary Law & Parliamentary Affairs Government of Khyber‘ -
| Pakhtunkhwa at Civil Secretarrat Peshawar

.. Secretary SAFRON Govemment of Paklstan at Pak-Secretanat

Islamabad ¢ o
Commrsszoner Malakand Dlvnsron at Saldu Sharlf Swat -
Deputy Commlssroner/ Commandant Chitral Levies at DC Offlce

District Account Officer Chitral Lower

SRR S ; Fﬁgspondents

hawar 0¥




ONSTITUTIO AMIC 4]
PAKISTAN, 1973

PBAYER.
On acceptance of the mstant Writ Petition mpugned nottflcatlun
Order of Respondent No. 2 bearing No SO(POLICE-
I)HD/MKD/LEVIES/MISC/2020, Dated; 22.03.2021 as well as order
of the Respondent No. 6 bearing No. 4728-38/DCC/CLC-20, Dated
15.04.2021; be set aside and the declare is lllegal untawful,. void
ab-initio- and without - 1awful authorlty Consequently the
petttloners being employees of Chitral Lewes Force to be
declared entltled to contmue/perform their - serwces tilt
completlon of - superannuatlon in compliance of Government
Notification No. SO(POLICE-1I)HD/1-3, Dated 14.07.2020. Any such
~ : - relief which th:s Honorable' Court- deems proper and just be
granted to the petmoners agalnst respondents keeping in view

the c:rcumstances of the case. : - o

RESPECTFULLY SIIEWETH-

Brief facts and grounds gwmg rlse to the instant writ petftlon are
as under;

1 That the names and addresses of the parties have correctly
been given in the head note of the instant writ petition, which
are sufficient for the purpose of effectmg their proper services
and citation etc. .

2. That the petitioners have been serving as regular member of . ' : s
Chitral Levies Force having a considerable tength of servxces at
their credit. -

3 That the petitioners are performing their duties with great zeal, _
zest, devotion and dedication at their best level to the entire . C
satisfaction of their senior officials and there is ng comptamt or - ,.
dlsuplmary proceedlngs agalnst the petitioners. L

{Copies of Paystip attached as annexur_gi,g |

EXAM ~
peshawar (Court
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' 4. That accordsng to the - applzcab{e Rules i.e. The Provmc:ally
| ~ Administered Tribal Areas Provincial Levies Force Rules, 2015;
. ‘ amendments ‘made through Government NOtlfICBtIOﬂ No.
S SO(POLICE- l!)HD/]S Dated 14.07.2020 . The petltloners are
R o entitle to ; perform their duties till the completlon -of
superannuatlon e (60) years of services. The relevant schedule:
of Rule'is bemg reproduced to assist- this Honourabte.Court..,
1 : ' ‘ ' '
, In the said rules, in rule 16:
:(a) for sub rule (1) the following shall be 'submitted N
. _ namely: (1) all'uniformed force shall reitere. form - -
' service on attaining the age of superannuation ie
~ Sixty (60) years ‘or they may opt for retirement after
_ completion of . twenty f«ve (25) years regular
services”, and

| 'fl(b’) Schedule - 1V shall be deleted.

(Copy of Rule/Notlflcation attached as annexure “B") - -

5. That there were certain voice against the above mentloned polxcy '.
of uniform fetirément age, hence the rule were further amended
on 23.03. 2021 The amended rule seventéenth (17) which prowded
for retirement on attaining. superannuation was. aga;n omitted
and schedute 3 was changed with the certam amendments;
consequently the lower rank ofﬂ(:lal .- the presents’
petutnoners have been compulsory retired frem services after
performmg certain years of services or on attaining the certain

- age. The arqended umpugned notification and relevant schedule of
. Rule is being reproduced to assist this Honourable Court.

 Schedule 4Jil |
w - . [See rule 17] L
: : ) P

Serial No | Name of the Post / Rank Quatification for Promotion | Length of Service / Age |
1 Subedar Major (8S-16) On the basis of Seniority-cum- | Thirty Seven Years or |
- ’ fitness from amongst the | Three Years Service .as ‘.
Subedars having intermediate | Subedar Major or Sixty |
Qualification . Years of Age whichever
N : ' L is earlier
2 Subedar (8S-13) .| By promotion, on the basis of | Thirty Five years service
o . seniarity-cum-fitness in the | or five tears. service as | -
-followmg manner namely, subedar or sixty years
of age whichever is
{i). fitty percent (50/{,) form' | earlier ‘
amongst. the Naib Subedars b
having . intermediate |
qualification; and -

-1

L]
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- {ii). Fifty Percent (50%) from |~
1 amongsi fiaib Subedars having

Secondary Scholt Certificate

3 | Naib Subedar (88-11}

.- e e

By promotion,- on the basis of
senlorlty~cum»ﬂtness in the
followmg manner, namely -

{i). fifty ,peccent {50%) ‘from

.| amongst the Naib. Subedars

having Intermadiates
quatification; and :

(i) “fifty Epercent (50%) form
amongst Hawaldars

Services or seven years
service as Niab subedar

jor sixty years. of age

whichever is-earlier .

Thirty “three  years| -

4| Hawaldar (BS-08)

A

l

or three years Sefvice
as Hawaldar or fifty ane
years of age, '
Whichever is earlier

mrty one years service.

5| Naik (BS07)

{
¥
[
M

Twenty nine  years
service or threé years

eight years of age;
Whichever-is eatlier

service as Naik or forty

6 | L/Naik (85-06)
] oy

i

service or three years

Forty five years of age,
Whichever is earlier -

Twenty Seven Years

service as L/Naik or

7 | Sepoy (r%s-os)

[
| B

. Twenty Five  vears

services or forty two
years of age,

Whichever is eartier. :

¢

(Copy of the lmpugned Rule along with schedule & retirement Order are '
: : annexure & ) _

~ That in add:tnon some employees of Dlr Levies, Malakand LeVIes'

and Chitral Levies Force also’ challenged -the fmpugned

notification fthrough different’ wr:t petition before thlS Honourable

Court.. The said wrlt petmon has already beén admitted for
hearing. ! . ’ ' ‘

* . . ~

il

That the petmoners and. other District Levies Force employees o
raised thelrs veice qua. So much so, the Commissioner Malakand =

has also h:ghllghted the anomalies in the said rule and in this
respect a wrltten letter to the -all. Deputy Commissioners in
Malakand E)nwsuon demandmg therein reconsnderatlon of the

_decision so taken L
(Copy of Deoartmenta{ Letter Dated 07/04/2021 attached as Annexure_ €7

.. That the ‘petitioners. and other - ‘colleagues have' been

'dlscr;mmated through notification dated 22.03.2021 & 15.04. 2021
whereby the salary, rank and- semorsty have been converted to-
low grade a‘od compulsory retlred from their servrces
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That the petmoners bemg aggrleved of the acts and actlon of

: respondents ‘having no other adequate and efflcacsous remedy,
_ except to filé this writ petition inter alia, on the followmg grounds

&

l ’ : IR

- That the actlon and mactlon of the respondents are |llegal
- against. the law, void ab-initio the impugned Notification and
~order passed by Respondent No. 6 are against the. applicable

Rules because petitioner is “not liable to get -pre mature

retirement an the basis of maxamum age i.e. 60 years as well as
- due to completlon of required length of services, (31 years).

Furthermore the promotion of the Petitiohers are due for the

_next higher post assufficient numbers of posts are lying vacant
*and Petltloner is fully qualmed for the same.: - "

A

That the |mpugned act/notlflcallon of amendlng relevant rul

- and retlrement of the petitioners under said notification are

illegal and uncondmonal hence the same are liasbte to be
declared as such

- Thatitis a settle law that serves rutes cannat be amended to
~ the detrlment of public sector employees. Even, if they are so- |
. amended, the same having prospective effect cannot be applied

against the present petltloners/employees

That the revnved schedule 3 of the impugned amended rules is
self- contradlctory and discriminatory as well. The said

~ schedule prescrlbed 60 years of age are certaln maxlmum .
length service for high rank official i.e Subedar Major , Subedar

- and-Naib Subedar, regrettably, the petitioners being in low rank

~ have been treated discriminatorily for the reason that they have

- not been allowed to serve till 60 years of age. '

i

That the' petltloners have not been given opportumty of hearlng ,
as per law and rules

That the notification of responden_ts, is against the law and rules:
because the:petitioners- are performing their duties with great
zeal, zest, devotion and dedication at their best level to the

,entnre satisfaction of their senior officials. There is no complaint e =y
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“against the petitioners but the re espondents act is against the
law and rules :

That the alteged notiﬁcatlon has issued on 22-03-2021 havmg
no ‘retrospective effect though the same notification is lack
back of taw, unlawful and against the fundamentaL rights.

That the apprehended forceful premature termination of the
petitioners is unjustified and illegal. The said act of the

respondents are be clear and sheer violation of the
fundamental rights of the petitioners, which is envisaged and

granted by the Constutut:on of the Islamic Republlc of Paklstan

That the sheer- abuse of the powers and consequent

harassment of the petitioners at the hand of the respondents is

'gross violation of fundamental right of the petitioners.

That from very prospect of the Constltutlon of Islamic Republic

of Pakistan, 1973 and policies governing the subject
'Respondents have no excuse at ali to avoid vested rights of the, .-
Petitioners in matter of performance of service.

That respondent vidlated Article, 4 of the Constitution of Islamic

Republic of Pakistan, 1973 with its heading “Rights of Individual
to be dealt with in accordance with the Law” it is mandatory for
respondents to comply with law and rules in fair, equal and
lawful manner as well as prohibitory for them to act in a

- “manner which is not admissible in law/rules: hence their such -
- act with effect to compel the petltloners for retirement is totaily

void. ‘ : - _ i

That according to Article, 25 of the Constitution of Istamic -

Republic of Pakistan, 1973 all citizens are equal before Law and
are entitled to equal protection of Law but the respandents
violated this Artlcle of the Constltutlon : :

That act of respandents with effect to deny right to service of
petitioners and their omission to protect the same is; against

- Article, 27 of the Constitution of Islamic Republic of Pakistan,

1973 with its ‘heading “Safe Guard against discrimination in
services”, '

That the matter in the instant. petition . relates to enquire
functionaries of the Government; with effect to secure the
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~ this honourabte court has ample jurrsd|ct|on to exercise its wrtt

jurisdiction under Article, 199 of the Constltutlon of Paklstan
1973. -

‘That the petat:oners seeks leave of this honourabte court to_
argue/ralse addlt:onal grounds at the time of arguments
_ | |

INTI&BIM BELIEF

All the three ingredients like prima facae case, - balance of -
conveniencé and irreparable | ‘loss are in favour of the
petitioners against the respondents therefore by way of Interim
‘Relief the - ;mpugned notification dated 22-03-2021 as well as
order of the: Respondent No. 6 Dated 19. Ola 2021; be suspended

' The respondents may kindly be restratned from any adverse -
action against the petlttoners till the final decision of the mstant .
wrut Petttaon;

It is therefore humbly prayed that, on acceptance of the instant
Writ Petltson be accepted and allow as prayed on the heading..

(\)\j\,.ﬂ\)‘ -

Petitioners - |

i ' o - "SHER HYDER KHAN
: : Advacate High Court
103, Said Anwar Plaza
Dabgari Gardens Peshawar -
Cantt; Cell 0336-9377022

CERTIFICATE

(As per directions. of my client) No such like Writ Petmon has
earlier been filed .by the petitioners- on the subject matter .
before this Honorable Court .

A—">

* Counsel

- LIST OF BINBKS

1. Constitution of Istamic Republic of Paklstan 1973

2. General Clause Act

3. Rules of Busmess 1985 '

. 4. Provincially: Admmlstered Tr:bal Areas Provmcnat Levnes Force
Rules, 2015 .. . : -

_ 5. All required: Notlflcatlons

6. Any other Boak according to need
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BEFORE THE PESHAWAR HIGH COURT AT
‘ b MINGORA BENCH -
' (DARUL QAZA) SWAT

ert petttlon No. of- 2021

- Abdul Ghaffar & Others.
VERSUS

Government of Khyber Pakhtunkhwa through Chlef Secretary KPK .
' & Others

\ii'AEEEBAVII.Q
'l Muhammad Zuhalr S/0 Nasrullah Khan R/O Bada.Ber Tehsu
and Dlstl‘ICt Peshawar (through spec;al power of attomey) for
Petitioners; do hereby solemnly affirm and declare on Oath that
all the contents of the subject Writ Petition; are true and correct

to the best of my knowledge and belief and nothmg has been
concealed from thlS‘Honourable Court :

A
epofient
CNICNo

17301-8867731-5
Cell No; 0321-9105391

SHER HYDER KHAN
Advocate High Court

Cestified that the above was verified on "o!emn!y
_mtiirmation before ma in u“ o8 :3':‘ ‘
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Z%ment ,S/iee
PESHAWAR HIGH COURT PESHAWAR

(JUDICIAL DEPARTMENT)
W.P.No.540-M/2021. -

JUD g’ME/v

Date of hearing . - 2911 2022

Nemo for the petltloners
Mr. Saqlb Raza A 'A.G alw Muhammad Najmul Hassan

Supenntendent on behalf of respondent No 6.

. SM ATTI JUE SHAH Ji- For the reasons,

rec_orded in our detalled judgment :pf even.
date in- WP. No.367-M/2021 fitled "

.“Muhammad Ghafar ‘etc. Vs.. Govt of'

Khyber Pakhtunkhwa thls writ petttlon is .

dlsmlssed ' :-_ e
Anpounced. . - . . JUDGE

- -Dt.29/11/2022.

" HON'BLE MR.JUSTICE LAL JAN KHATTAK,
* HON'BLE MRJUSTICE $ M ATTIQUE SHAH &
HON'BLE MR.JUSTICE SYED ARSHAD ALL

(AJ(-';(HRM Court S_-;ue-ry)

.;@'(' .
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Zu_d'gment,j_fﬁee
PESHAWAR HIGH COURT PESHAWAR
(JUDICIAL DEPARTMENT) ~

 'W.P.No:367-M/2021 with LR, -
CM Nos.1053/2021 & 1183/2022;

Date of hearing ~ -— 29.1_1 2022,
. ‘Barrister Df.Adnan for petitioners. B
Mr.Sagib Raza, A.A.G for the respondents. -

' S M ATTIQUE SHAH, J:- Through this
sing!é, judgment. we shall also decide the

connected writ petition's-:bearing Nos.337-

MI2021, 406-M/2021, 503-M/2021; 514-
| M/2021, 518-M/2021, 450-M/2021, 601-

- M/2021, 681- M/2021, 632- M/2021, 919-
- M2021, 968 /2021, 980- M/2021, 1221-

- M/2021, 1222-M/2021 1252-M/2021 2210-. . |
- P/2021, 2913-P/2021 5092-P/2021 5423- |

P/2021 ’and 5424-P/2021 as‘adjudi'cation ,

.mvolved |n ail the petltlons wherein the
petltloners _have challenged_the _vufes_ of
-ﬁotiﬁca_tion ' Nq..'. SO (Police-Il) | _HD/‘
.MKD/Levies/Misc/ZQZO "datéd _22.03.'2021
whére,by :on '.the basis -of inﬁpugnéd office .

" order bearing ' No.128/DC/CSL  dated

of a common questlon of Iaw and fact is -
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20.04.2021, they have been retired from B
service with further prayer that they be -

reinstated into service fro}n the date of their

that the respondents be directed to treat

" them at par with erstwhile Federal Levies of

and; abs,orb'them in police and; graht them

 full pensionary benefits.

345-M/2021, 1026-M/2021, 1035-M/2021,
1187-M/2021, 1206-M/2021, 1207-M/2021,

34-M/2022, 212-M/202 and 993-P/2022 the

“On * acceptance of this writ. -
' petition, the impugned Notification

Misc/2020 is against law and the

the Constitution of lélamic |

Republic of Pakistan, 1973, may -
" be declared illegal void ab initio
and of no legal effects on the
rights of the petitioners.”

. retirement 'i.e. 20.04.2021 with all back

"_beneﬁt_s. In alternative, they have prayed-
Federally Administrated Tribal Area (FATA)

2. Likewise in W.P.Nos.333-M/2021,
334-M/2021, 335-M/2021, 338-M/2021,

' petitionérs. have made the following prayer:

SO (Police-ll) HD/ MKD/Levies/

Afbndamejntal'rights guaranteed by .




 Similarly, in coc Nos. 38-M/2021 in .

WP No. 367-M/2021 and COC No 436-
- P2022 in W.P.No. 1335-P/2022 petltloners .
seek mmatfon of contempt of court-
'proceedlngs agamst the respondents for-}
vsolatmg the ~order of this court dated
| 21.04.2021 passed in W.P.No. 367-M/2021 |
o3 Bnef facts of the case(s) are that the-
petmoners were appclnted in the “Swat.
Levies Force” as Sepoys etc. and presently
terms and ccnditions of their servicesl are
: reguleted by “Provinctally Administrated. -
Trical Areas Levies Force Regulation 2012.":
whereunder besidee PATA L‘evies’ Force
éules 2012, PATA Levies Force Service ..
-(Amended) Rules 2013 were also framed
Rule 17 of the Amended Rules 2013 deals‘ :,
wnth the retirement of personnet of the

: force, wlmch was amended vide notiﬁcation

dated 12.12.2013 in the manner that “Al -

‘the . personnel shali retire - as per
A Scheddle-lll ahd no extension in service

beyond reti(ement shall be granted”. On

14072020, vide Nofification No.SO *




.

(Police-)HD/1-3, rule 17 was further
amended by deleting‘ sbhedule-lv as “All
'umformed force shall retire from service

on attainmg the age of superannuat:on

ie. Slxty (60) years or they may opt for |

retirement after completion of twenty-

five (25) years regdlaf' 's'erv)'ce”

Thereafter once agam through certain
modlf ications rule, 17 was amended by

glvmg Isfe to the deleted schedule-ll! of the

,rules 2013 as under -

_ “Ret:rement All levy personnelv
-shall retlre as per Schedule-lll

~and no extens:_on in service
after  retirement shall be-
granted.” S

4. Being' aggrieved from the ibid

amendment, the petitioners have filed the

_ instant petitiene;

5. ' -Pursuant to the directiens_ of this

court respondents have filed their parawise -

-comments, wherein issuance of the desired

writs has been opposed. », '
6. Learned counsel rebresenting ‘th'e' -

petition:ers vehemently argued that the - .




. :i‘mpﬁgned Notification is afbit‘rairy, perverse, .
ilegal, isstiledj.w'it‘hout' lawful auiho_rity and “ A
mala fide 'ihte.ntib_n. Ajust to dep;iVe the

V' petitioﬁeré of their vested rights ac‘crued in -

'ihejr favour. ‘hence violative of their

- -fundamental. rights guaranteed under the

Constitution and thus not sustainable in thé

eye of law. Thét.though.the impugned

Notification was issued under’the‘régulation
- 2012. However, after the 25"‘_ Constitutional

‘én_\endment, the said regulation: does not

hold field, -therefore, _the impugned

- Notification ivs'.IAiablé to be set aside.
7. Conyersely,f “worthy . AAG. '
- .re.preéent'ing the resbondgnts o,ppéséd the -

arguments sb‘advanced by learned pounsell :

fepresenti‘né the pgtitioﬁers at the bar while .
arguing that 'aﬂer-thé 25" amendment the -
: ._vProAvvinciaI' -Assembly passed the

continuation. of laws Act No.111 -of :2019, |

through which the laws applicable to

" erstwhile PATA were allowed to continue
including “Provincial - Administered - Tribal -

Areas Levies Force Regulation, 2012" and; -

SR



therefore, the impugned Notification was -

issued per law which does not require any

interference by this'.c‘ourt in its writ

jurisdiction- under  Article 199 .of the

(Constitution. Further, petitioners are Civil
_Sewants, and; matter in ques'tioh 'fevolves

.around the terms and conditions of their

se.rvice_‘ which is the 'exc-lusive’domain of
the Service : Tribunal as such the |
jurisdiction of this court is barred given the -

“explicit provision of Article 212 of the_'

- Constitution.

‘8. Heard. Record perused.

9. Before discussing merits of the case |

we deem it appropriate to discuss the

background ‘ of the matter in hand to
properly comprehend the issue_. ‘iniiolved' :

- - therein. -It»is'WOrt’h mentioﬁing that earlier -

the services of the Levies Force were dealt

with . under the Frontier Irregular Corps

(FIC) ruless, 1962 which was substituted by |

‘the *Provincial Administered Tribal Arsas

Levies Force Regulation, 2012 (regulation)

- o [
and under the said regulation “PATA Levies

-



- . ) S , _."."

A
Force (sen/'i'ce) Rules, 2012” were ftemed | o , B
for Provinoia[ Levies Force. While separate .
servioe rules. were also ft'amed theteun_der ' S S -‘ 5"5
for PATA Federal Levies' Force performing N
duties in ,"PATA" known as “PATA Federal
Lewes Force Serwce (Amended) Rules .

' 2013 Rule 17 of the lbld rules deals W|th

the retirement of -the Lewes personnel'

- which was amended from ttme to time.

. However, petitioners have become

'aggneved from the lmpugned Not|fcat|on . :

vide which the petltloners retlrement -age

:was altered which is challenged by them

- through mstant petitions.

0. The main ‘contention’ of the .

petltioners is that after 25“‘ amendment the

regulatlon has Iost |ts effi cacy and sanctlty

"'and has become redundant therefore the"

nmpugned amendment under the satdA

- - regulation is illegal belng void ab |mt|o. Iitis

worth mentioning that  after the .25™ o

amendment in 2018, both FATA & PATA

were merged in the province of Khyber

Pakhtunkhwa and Federal Levies Force




working in -FATA was merged into the -

regular pohce of the provmce Albelt in

fMaIakand Drwswn Levies Force is still -

regulated by ”PATA Federal Levies Force

Serwce_ (Amended)' Rulee 2013 in view of

the Khyber Pakhtunkhwa Act No 11 1of

2019 ,through whiCh the laws prevaient in |

erstwhlle PATA at the time of 25t

amendment were allowed to continue
mcludmg regulatlon 2012 whach stlll hoids :
the field and as such the same is a valid:. ‘

tnstrument. : Therefore, : impugn_ed‘

- Notification was issued by the respondents
with lawful authority.
S Movmg toward the status of the

- petltloners itis worth mentioning that earller v

this court while decudmg WP No 528-

M/2016 (lkramullah’s case) determined the

status of personnel of the Provihcial Levies
Force as that of - crvnl servants in the
g followmg terms-. ; -

“19. The Provincial Levies Force f
' (“Fofcef') was granted statutory |

- cover - through Khyber',
. - Pakhtunkhwa Regulation No.1 of




2014‘ ("Regulatidn*’) Paragraph

No 3 of the Regulation ‘envisages
for .cpnstrtut/on and establishment

of the Force and its functiohs For

ease reference paragraph Nos 3 '.
“and 4 of the Regulatlon are.

- reproduced as under:-

(a)
(b}

©

(@

“3, Power to - constitute and o
-maintain by the Force and its

functlons - (1) Govemment may .
constitute and maintain a Force for

perfor‘ming‘ the: 'following -functions,
“namely: L

ensuring security of roads in PA TA;

ensuring secunty and mannmg of _
- piquet;

guarding - Govemment institutions
and mstallat:qns '
ensuring  security " of jails and

_ arrested criminals;

(e)

(M

generally '-maintaining law and order =~
providing mobile escort to VIPs;

anti-smuggling activities especially

: timber smuggling;

{9)
t
MU,

@

destruction of illicit crops;_

setving of summons or procedures,
raid and ambush and

such other funct/ons as Govemment
may, by notification in the official’

Gazette, "require the Force to!-
" perform. ' B

(2) - In discharge of their functions,

officers and staff of the Force shall
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be guided in accordance with thts
Regulation and the rules

" (3 The head of the Force shall
be Commandant in h:s respect:ve.

junsdtctlon -

' (4) Secretary to Govemment E
Home and Tnbal Affairs Depaftment
" ~shall be the competent authonty of

the Force

(5)  The Force shall constst of .
such ranks and number of officers -
and members -‘and shall be

constituted in such .manner as may
be prescribed by rules.

(6) The officers and members of -
the Force shall receive such pay, -

pension, allowances and other

remunerations and shall enjoy such.
- Ieave and other pnwleges as may be

prescribed b y rules.

(7) The oﬂ"cers and members of
_ the Force shall wear such uniform as
. may. be prescribed by rules or

mstructlons

(8) The admmlstratlon of the

Force shall vest in the Commandant

-in _hts jurisdiction whov shall

administer it in accordance with the

jT"prowstons of this Regulat:on rules

and instructions.
(9) The 4Commandant shall
exercise his powers and perfonn his

'functtone,} under - the general

supervisié'ﬁ'r{' and" directions of
o f :
Govemment.

oy




: Force —An off' 5cer or member of the

(3

(b)

(©

4. Powers. and duties * of
offlcers and members of the

Force shall-

take effective measures for ensuring
security of assigned jurisdiction and : ‘
'for‘ aafeguarding against acts of

unia wful interferenceé;

prevent unauthorized persons andf
_vehicles from access to the temitorial

Jjurisdiction;

take effecttve meaaures for

preventlng sabotage placement of

~ car bombs, letter bombs, .dangerous

.~ article and cariage .of arms and

(@

| (e)

ammunition into the restricted area;

use such arms an‘d_ ‘ammunition and
equipment as may be authorized by .
the Commandant or an. officer.

authonzed by hlm
search and arrest wzthout wanant

'any person who he. suspects of
_endangering' or attempting‘ to

endanger or having endangered the

" safety of an installation and may use

®

_such force as may be necessary in

the discharge of his aforesaid duties;
and

perform such other Iegal functioné as
‘the competent authonty may requzre '

him to perform”.

20. ‘The close perusal of the .

Regulation would clearly show

that the Force is receiving its
,salary from 'th - Provincial .

-



et

- Excheq'uer: "an‘d performs the
_pohcmg servuce in the -erstwhile

. A
*

PATA.

21.’ Havmg sald thls we would
now refer to the crucnal issue as to

whether the employees  of the
Force. can be termed as a civil,
servants and as such they cannot

maintain a. constitutional petition -

" before this ‘Court for enforcement

of the terms & condltlons of thelr
service. . ’

.22». "The connotation "‘civil :

‘servant’ is defined and. explained

in respect to. the - Provmce of

Khyber - Pakhtunkhwa in the Civil
' 'Servants Act, 1973 (“Act, 1973")

For ease reference we would

refer to Section 2 (b) of Act, 1973,

~ which reads as under:-

- “2. Definitions.—(1) In this act,

_unless the context otherwise

| _ shall have the meanings  hereby -

(a)

(b)

requires  the following expressions

respectively assigned to them, that is
to say~ '

recsretveverrvaavien

“civil servant” means a person who is
a member of a clwl service of the -
Province, or who holds a civil post in .

: Qonnectlon with the gffalrs -of the

Province, b'.ufdoies not include—
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'l(ii)

. (i)
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-

a person who is on deputatron to the
, Provmce from the Federation or any'
“other Provmce or other authority;

a peréoh: who is employed on
“contrac, or on work-chiarged basis,
or Who is paid from contingencies; or -
'a person who is é-. “Worker’ or

“workman” as defined in the
Factories Act, 1934 (Act XXV of
1934), or the  Workman’s

“Compensation Act 1923 (Act Vill of

1923)".

23.  The perusal of the def nition
would show that a member of a.

civil serwce of the Province .or
who - holds a ‘civil post in

. connection: with the affairs of the

Province is cuv:l servant. All

Paklstan Serv;ces are explamed

in Article 260 of the Constitution,

~ which reads as under:-

- with'the affairs of the Federation or
“of a Province, and includes an All-

.................................................

----------------------

..................................................

.....................

" “service of Pakistan” means any -

service, post or office in connection

Pakistan Service, service in the

'Anned Forces and any othef_‘ service

~declared to be a service of Pakistan

by or uh_der Act of [Majlis-e-Shoora




' immediately before the commencing

(Parliament)] or of a P}ovincial '

" Assembly, but does not "'include'

service as Speaker . Deputy

. Speaker, - Chairman,  Deputy

Chairman, ane Mln:ster, Federal
- ‘Minister, . Minister of State, Chief

Minister,  Provincial  Minister,
s [Ati‘omey-GéneraI] [Advocate-

General] ] Parliament Secretary] or
[Chamnan or member of a Law
Commlsston Chairman or member”
of the Councll of Islam:c ldeology,

_Speclal As_s:stant to- the . Prime

Minister,  Adviser to the Prime -
Minister, Special Ass:stant to a Chief
Mtnlster, Adviser to a Chief Minister]

or’ membér of a. House or-a

Provincial Assembly,

" Whereas Arhcle 240 of the
" Constitution venvnsages that:-

‘240. Subject to.the Constitytion, the
éppointmenfs to ahd the conditions
of service of persons in the service
of Pakistan shall be determined —

() e

(b) in the'case of the services of

a Province and posts in-connection
with the affairs of a Province, by or

~ under Act of the ; Provincial
Assembly: ' .
'Explanatlon - In thls Article, Al
‘Pakistan Service” means a service _
common to the ,Federaﬁoh and the

Provinces, which was in existence




day or wh{'ch may be created by Act

of [Majis-e-Shoora (Parliament)J"

24, -The Phrase “performing in _
.connection with the affairs of -
Federataon or for present matter

Provmce" _ was elaborately
explained in the case - of

- Salahuddin and 2 others vs,
 Erontier Sugar Mills & Distillery .
- Ltd._Tokht Bhai and 10 others

(PLD 1975 Supreme Court 244).

In the said judgment, the Apex"

- Court has held:

‘Now, what is meant by the phrase

" “performing - functions in connection
. with the affairs of the Federation ora -
Province”. It s clear that the

reference is to govemmental or State

functions, involving, in one from or..
another, an- element of exercise of -

public power The . functlons may be

the tradltlonal police functions of the

State, involving the maintenance of

K law and order and other regulatory

activities; or they may comprise

functions . pertaining to economic

development, . social = welfare,

- education, public utilty service and

other State ente:pnses of an
mdustnal or commercial . ‘nature.

" Ordinarily, t_hese ‘functions would be - -
' berfonned by' persons or agencies
'di/jectly appointed, controlled and _
financed by the State, ie., by the -
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* Federal Govemnment or a Prownclal

Govemment"
25. Admlttedly, as evudent from

. the bare readmg of ‘paragraph-3 &
- 4 of the. Regulatlon the present
: pet:tloners are performmg _policing
service in the erstwhlle tribal area,
| -'however thelr - terms . and
conditions are bemg regulatmg’.

through Regulation No1 of 2014

~and after the omlssmn of Article
- 247 from the Constltutlon through

a provincial statute i.e. the Khyber

Continuation of - Laws in the
. - Erstwhile Provincially Administered

Tribal Areas Act, 2018 (Khyber

Pakhtunkhwa Act No. 11l of 2019),

the operation of Regulatioh No.1 of

2014 was continued. Thus, the

essential criteria for being a civil

servant is that the person holding

the post must perform his functions

in Acbnnectibn with the affairs of
" Federation/Province and the terms

and . conditions of - his service

'should be determined by or under -
~ the Act of Parliament/Provincial

Assembly. The Apex-Court in the

case’ of Federatlon of F’akista** '

- through Secretam Mir sty cr
~ Interior (Interior __Di.ision).

Islamabad and 2 others vs, RO-




(1998 SCMR 1081), while dealing
with the case of an employee of

 Pakistan Rangers has Oobserved
 that;

and therefore, under the amendment
of section' 1 of the Pakistan Rangers
Ordinancs, these rules would prevail

“

Rangers Ordinance was promulgated
; - to constitute a force oalled the
| Pakistan Rangers for the protection of
and maintenance of order in the
border areas. Since with regard to the
Status of the members of the force the
- Pak:stan Rangers Ordlnance is s;lent
B ‘ therefore, it can be safely sald that

. -Rangers will be desmed to be_civil
servants as they are petfonmng
dut/es in connection with affairs of the

. ~ appeal by ‘a member of the Pakistan
- Rangeris regarding a matter relating
' _to terms ahd conditions of his service
- s competent before the Federal

' Service Tnbuna

Commandant, - Frontier
Constabulary, __Khyber

Pakhtunkhwa, _Peshawar and

177_Ex-DSR_Muhammad Nazir
ﬁﬁ_-—'_h R

“7....Perusal of these rules clearty -
shows that they are all -embracing,

over the Rules of 1973 The Pak/stan -

" the employees of the Pakistan

~ Federation _and hence under the -
. Service Tribunals Act, 1973, an

26. Slmllarly, in" the case of

o
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others VS, Gul Ragib Khan and

others {2018 SCMR 903), the
Hon'ble Apex Court has elaborately -

examined service structure. of the

employees - ~of . Frontier

Constabulary, which is establiéhed

. under Frontier’ Conétabu!ary ‘Act

(Act-XIIl)  of 1915.  Relevant
paragraphs of the said judgment

are reproduced as under:-
. "6 . Three broad ‘tests for
establishing the status and character

of a civil servant emerge from the

Constitutional mandate of the afore--

going Articles.” Firstly, under Article

240(2)  of the  Constitution,

appointments to ‘and the terms and

~ conditions of service of the persons in
the “service of Pakistan” are be
detenmned by or under Act of -
Parfiament. Secondly, by w;tue of

Art/cle 260 of the Constn‘utlon-
‘service of Paklstan means any

- service, post or oﬂ”ce in connection
" with the affairs of the "Federation.
" Thirdly, under Article 212(1) (a) of the

Constitution, the exclus;ve junsdlct:on
fo adjudlcate d/sputes relatmg to the
terms and condltlons of persons, who

' are in the service of Pakistan vests in
an- - Administrative Tribunal, namely,

the Federal Serwce Tribunal, These
tests - are mentiohed. in the

Muhammad Mubeen-us-Salam  case _

e —




Province in other parts of Pakistan for

ibid (at pp. 686-689 of the law report).

The definition of the ferm ‘Givil

" servant’ .in - the " Act adopts the

Constitutional cﬁferia, given in Article
260 noted above to reiterate that a

"+ person who, inter alia, _holds a. civil
. post “in connection with the affairs of

the Federation” including “any such

- ~ post connected with defence, fo be a

civil servant. The larger Bench has in

“this respect taken the logical step to

incorporate the requ:rements under
Article 240 (a) and 260 of - the

Constitution as the definitional criteria -

of the term “ciw'l servant’ (at p. 682 of

~ the law report)
- 7. Having noticed the quahfymg
“cntena of a civil servant under the

law, it is appropriate now to examine

the factual matnx of the present -
" controversy. The FC was establ:shed_ ,
by the NWFP Constabulary Act, (Act-

XHlj) of 1915 (“Constabulary Act’).

Sect:on 3 of the Constabulafy Act
empowers the Fedeml Govemnment to

. maintain the FC as a force "for the ‘
better protection and administration of

the extemnal frontiers of Pakistan
within the limits of or adjoining North-

‘West: Frontier or .any -part thereof’.

Section 3-A of the Constabulary Act

 authorises the Federal Govemnment to

employ the FC outside the limits of o
adjoining. the North-West Frontier

' ;ﬁ&



: _thé - befter  protection - and

administration of those parts. Sect/on
5(1) of the Act ibid vests the Federal
Government with power fto appoint
the. Commandant and other persons
ihc/uding the Dism'ct Constabulary
Officers or Assistant Constabulaly
Officers of the force in one or more »
districts. Sectlon 6 delegates to the -

>Commandant : and  District

Constabulaly Officer the power to .
appoint - subordinate officers in thé
manner prescribed by Rules ma.de'
under the Act. The Federal -
Govemnment exercised - ifs power .
conferred by Section 21 of the
Constabulary Act to frame the NWFP

- E Coqstabulary Rules, 1958

,("Const'abu?afy Rules”), in order to
provide the terms and conditions of

-+ _service of the officers and men in the

Fc. . .
8. It will be observed that the

~ Mmalter of terms and conditions of
~ service of the respondent-employees

of the FC, are in the first place
regulated by the Constabulary Act .
and elaborated pursuant- thereto by
the FC Rules." The provisions made
by the Constabulary Rules are in
furtherance of and in exercise of the
power conferred by the Constabulary
Act. Thehefo"re the - terms and
conditions  of  service ’ of the -,
employees of the FC are prescnbed




" case of Gul Munir vs.
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in the Act and the Rules. The test laiq
down in Amcle 240(a) of the
Constitution  requires  that the
appointment to and the terms and
“conditions of service 6fv posts' in
.cbn'nection with the affairs of the
Federation and of a service of

* Pakistan shall be determined “by or
under an Act of’ Parliament. The

expression “by or under” in Article
240(a) of the Constitution -authorizes .
the terms and conditionis of service of

. @ civil servant to be provided both by

statute or by statutory rules. The
provision made in' the Constabulary
Act and the Constabulary -Rules,
therefore, satisfy the Article 240(a)
test. The /udgment in the Muhammad ’
Mubeen-us-Salam . case ibid
endorses this pomt of view:- ,

‘86.... The terms and conditions of
service of those emplbyees,' however,
are required to be specified under
Article 240 of the Constitution by or

_ under Act of the Pariiament. Thus, the
. conclusion would be that only those

persons who are’ in the service of ,

_ Paklstan, as discussed hereinabove, - .-

and if their terms and conditions are

- govermed either by a statute or
statutory rules; in terms of Article 240

of the Constttutlon can seek remedy '
before the Service Tnbunals Y

27. _Slmllarly,» this Court’- in the
The




Secretary, Ministry of States and

~ Frontier Regions '(SAFRONQ,

Islamabad and others (2019 PLC
(C.S) 645), on the basis of law laid
down by * the Apex - Court in

' Coinmandént, Frontier
Constabulary Khyber

- Pakhtunkhwa, Peshawar’s case
(2018 SCMR. 903), while dealing -
with the case of Federal Levies "

Force, which was ~ established

“through. Federal Levies' Force . °

Regulation, 2012 fhavilig. the same
structure  of  service for. its

Hemployees/force' .as provided in .

Regulation No. 1 of 2014 has held
that empl-oy'ee's' of the Federal
Levieé _For(:e' whose terms and
con'ditio-n's of service are governed
unde§ ‘Federal Levies - Force
Regulaiion, 20.1'2 are civil servants.
Keeping in view the above, the
Force established under Regulation
No. 1 of 2014 qualifies the criteria

.of being civil servant in view of its -
composition, functions - and duties -

as per law laid down by the Apex

Court in the cases of Federation of
Pakistan __ through Secrétam |
Ministry _of _Interior {interior

Division), Islamabad and 2 others

Go_vernmént of -Pakistan through o

£




vs. RO-177_Ex-DSR Muhammad
M
Nazlr . (1998 SCMR 1081) and

_ Commandant, ___Frontier
Constabulagg. —__Khyber

- Pakhtunkhwa, _Peshawar and
. . .

- others vs. Gul Ragib Khan and
. others (2018 SCMR 903), thus, the

_prelimlnary objection raised by the

leamed  counsels  for the

respondents is sustained and
accordingly, the present bétitions in
view of clear bar contained in
Article 212 _o'f' the. Constitution are
not maintainable. The present
petitioners may agitate their
grievances before the Provincial’
Services Tnbunal However prior to '
this judgment the status of present
petmoners being a ch servant was
- not determined and in the simitar
'céses the Apéx Court in Gul Ragib
- Khan’s case (2018 SCMR 903) -
' has ‘held that: o
“11. It follows tiom the dicta laid -
. down above that the protection of the
border. areas is a sovereign funct:on ,
belonging . to and performed by the :
Federation. "The same auty i
' peh‘onﬁéd equally | the present case
by the FC not only on the frontlers of
KPK Prownce but also by mamtammg

order in other parts of Pakistan. For
dzschargmg | the .

such  functions,




services rendered by the FC have | R
-direct nexus with the affairs of the o
Federation. Therefors, the reasons
given in the Muhammad Nazir case .
(supra) fully apply here as well and we _ . :
hold that the employees of FC are civil SR B
servants. Insofar as the question of ‘ L '
competent remedy in respect of
service  disputes ‘of FC men is
" concemed, we hold that in a matter. _ ,
rela;‘ing. to the terms and conditions of o o A
service of the respondent-employees. | T
of the FC, an appeal before the
Federal Serv)’qe Tribunal is available to R
them as the exclusive remedy under _ . .
the law. Accordingly, this remedy may S 4
be-availed by them within the statutory. |
- period of limitation commencing fmni
the date of issuance of certified copy
“of this judgment. All these appeals -+ :
filed by. the appellant-Commandant, : R -3
 FC are according allowed in above ' 'L
terms”. | '

‘When case of the petitioners (PATA . -'

- Federal Levies Force) was examined in

.

j.uxt.aposition with- th'e- Provincial Levies
-~ Force and ibid judgment; we observed that
‘'service of both- the- forces is govérhéd
. under thé rules so framed under the
' pr'ovis;idns - of “Provincial Administered-

Tribal . Areas Levies Force Regulation,

- f




: '2012”' Therefore ‘we belleve that ‘the

status .of petltloners is that of civil servants-_ |
fpr all practical arrd_ material purposes, and -

as such t'he.' ‘matter | of | terme i anri" |
condrtnons of _their. servrce squarely falis

S
outsude the ambit of wrrt Junsdlctron of this

' 'court glven the expl:cnt bar contained in

Article 212 of the Constrtutlon As earller

dlscussed servrce ‘rules of the petmoners' L

(PATA Federal Levies «Force) and

| Provmc_/al Levies Force both were framed

'»under the . provisions' of - “Provmcral'

Admrnrstered Tnbal Areas Lewes Force

Regulatlon 2012” and through the - ibid

. judgment the personnel of Provrncral'-

. Levies. Force -were declared as CiviI

Servants after exhaustavely dlscussmg the

""matter of Levies Fome performlng -their .

_dutles in PATA Therefore on the same'~

premise we have no hesrtatlon to hold that

the pet:tloners are Civil Servants as therr )

.serwce fulfils the entire cnterra of CMI

Servants SO provrded by the Iaw Learned

counsel representmg the petltroners,could '
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not “distinguish the status of petitioners.

(PATA Federal Levies Ferce) vis -a vis

-'vaincial Leavy Force in any manner. Both -

forces are performmg thelr functlons in the

same area for the same object ‘and; -

purpose, and both are being ma:ntamed'

through - the provincial exéhequer.
. Therefore, the mattere --arising out ef,.the_'

.. terms and; 'conditio'ns of service of the

petrtloners are only amenable to the

Jurlsdlctron of the Servrce Tnbunal in terms :

g 'of Artlcle 212 of the Constrtutlon

So far as the contention of petitioner's'

" that they have challenged the -vires of the

impugned Notiﬂcatibn and as siich the
E same are not amenable to' the jUI’ISdICtIOﬂ ,
- of the Servrce Tnbunal is concemed'

" suffice it to state that it has long beenl o

i settled that Serv:ce Tnbunal has ampIe

leI'ISdICtIOﬂ to deai with the i issue of vires of h
'the law and rules framed thereunder. 2015 |
| SCMR 253 NATIONAL ASSEMBLY
. SECRETARIAT 'tm._,g), Sectrary v. "
MANZOOR  AHMAD and others.

T
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_ Therefore, the contention so agitated at the. -

bar is misconceived and as such repelled.

1

In view thereof the 'status of

. petitloners has been declared as that of :

Civil Servants and the matter in questton '

revolves around the terms and condltlons

of their servnce which does fall o_utside the_ '
jurisdiction of.'t_his 'oourt, given the bating |

prouisi'oh of A_rticle_212 of th'e Constit_ution» , |
~ andas such instant petitione are dismissed;
being " not malntamable However the

'pet!tloners may approach the worthy

Service Tribunal for the,redreesai of their

* grievance if so adviéed. Albeit . eariier the.

status of petltroners bemg civil servants ’

was not determmed therefore the

petitioners may avail the remedy of appeal o

- within' the statutory penod of Ilmltatton'.

commencmg from the date of |ssuance of'

the certifi ed copy of this Judgment in terms

‘of the judgment of august apex court in Gul :

Raqrb khan’s case 2018 VASCMR 903,

COC ' Nos38-M2021 . in

W.P.No.367-M/2021 and;. COC No.436-




P/2022 in  W.P.N0.1335-P/2022  are

‘ o o dismissed for having become infructuous.

. ~ . .Anmnounced. =~ . JupeE - o
: o ~ Dt2e/11/2022. | o

?

HON'BLE MR.JUSTICE LAL JAN KHATTAK,
HON'BLE MR .JUSTICE S M ATTIQUE SHAH &
HON'BLE MRJUSTICE SYED ARSHAD ALIL

(A-KRHAN Court Secratery)
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:«__‘ « WAKAL"A;T NAMA_

BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

~ SERVICE APPEAL NO. _ | /2023
(Petitioner)
(Plaintiff)
. , - o (Appellant)
"HAZRAT SHAH : (Accused)
" VERSUS

.

THE GOVERNMENT OF KHYBER PAKHTUNKHWA THROUGH CHIEF
SECRETARY, KPK AND OTHERS

(Respondents)
. (Defendant)
(Opponent)
(Complainant)

1, HAZRAT SHAH RESIDENT OF DISTRICT CHITRAL LOWER, (APPELLANT)

The above named appellant hereby. appoints and constitute SIDRA NAZIR,
ADVOCATE HIGH COURT, PESHAWAR, as counsel for (Appellant) in the ‘above
mentioned case, to do all or any of the followmg acts, deeds and thlngs -

i- To appear, act and plead for me/us in the above mentioned case in this-
Court/Tribunal or any other court/tribunal in which the same may be tried or heard
_ and any other proceedings arising out of or connected therewith. :
2 To sign, verify and file or withdraw all proceedings, petitions, appeals, revision, review
affidavits and applications for compromise or withdrawal,. or for submission to
arbitration of the said case, or any other document, as may be deemed necessary or
advisable by him for the conduct, prosecution or defen%e of the said case at any stages.
3- To receive payment of and issue receipts for all money that may be or-become due and
payable to us during the course.or on the conclusion of the proceedings. To do all
other acts'and things this may be deemed necessary or advisable durmg the course of
the proceedmgs .

AND HEREBY AGREE:-
a) To ratify whatever the said Advocate may do in the proceedings.
~b) Not to hold the Advocate responsible if the said case be proceeded ex-parte or
dismissed in default in consequence of their absence from the Court/Trlbunal
when it is called for hearing.
¢} That the Advocate shall be entitled to withdraw from the prosecution of the said
case if the whole OR any part of the agreed fee remains unpaid.
In witness whereof I/We have signed this power of Attorney/ Wakalat Nama hereunder the contents

of which have been read/ explamed to me/ us al’ld fuLy understood by me / us this
18-01-2023 at Peshawar.

L4

' ATURE OF APPELLANT

Accepted subject to term regarding payment

SIDRA NAZI .
ADVOCATE HIGH COURT : : . R "
LL.B (Hons), LLM o | - \
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g 2 WAKALAT NAMA

BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR '

P

SERVICE APPEAL NO. .52 ..% _ J2023
(Petitioner)
(Plaintiff)
‘ ‘ E " (Appellant)
HAZRAT SHAH- o (Accused)
"VERSUS |

THE GOVERNMENT OF KHYBER PAKHTUNKHW_A THROUGH CHIEF
SECRETARY, KPK AND OTHERS

(Respondents)
~ (Defendant)
(Opponent)
(Complainant)

I, HAZRAT SHAH RESIDENT OF DIéTRfCT CHITRAL LOWER, (APPELLANT) -

The above named appellant hereby appoints and constitute SHER HYDER KHAN,
ADVOCATE HIGH COURT, PESHAWAR, as counsel for (Appellant) in the above

mentioned case, to do all or any of the following acts, deeds and things:-

S 1- To, appear, act and plead for me/us in the above mentioned case in this
" Court/Trlbunal or any other court/tribunal in which the same may be tried or heard
and any other proceedings arising out of or connected therewith.

2- To sign, verify and file or withdraw all proceedlngs, petitions, appeals, revision, review
affidavits and applications for compromise or- withdrawal, or for submission to
arbitration of the said case, or any other document, as may be deemed necessary or
advisable by him for the conduct prosecution or defense of the said case at any stages.

3-  To receive payment of and issue recemts for all money that may be or become due and _
payable to us during the course or on the conclusion of the proceedings. To do all .
other acts and things this may ke deemed necessary or advisable during the course of
the proceedings. :

AND HEREBY AGREE:-
a) To ratify whatever the sald Advocate 'may do in the proceedings.
~b) Not to hold the Advocate responsible if the said case be proceeded ex-parte or
dismissed in default in consequence of their absence from the Court/Tribunal
when it is called for hearing. '
c) That the Advecate shall be entitled to withdraw from the prosecutmn of the said
case if the whole OR any part of the’ agreed fee remains unpaid.
In witness whereof I/We have s1gned this power cf Attorney/ V/akalat Narna hereurder the- contents
of which have been read/explained fo me/us. apr’ filly understcod by me / us this

© 18-01-2023 at Peshawar.

q—— -

SIGNATURE OF APPELLANT

FdSubject to termregarding payment of fee.

SHER HYDER KHAN
ADVOCATE HIGH COURT
LL.B (Hons), LL.M(I-L)
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