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S.No. | Date of order Order or other proceedings with signature ofjudgef
proceedings

1 2 3
1- 02/03/2023 The appeal of Mr. Mujeeb ur Rehman resubmitted
| today by Mr. Sher Hyder Khan Advocate. It is fixed for
preliminary hearing before Single Bench at Peshawar
on__ . Parcha Peshi is given to appellant/counsel for the

date fixed.
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| _ ' By thd order of Chairman
REGISTRAR &
t, ¥




T 'BEFORE THE HONORABLE KHYBER PAKHTUNKHWA

i

, SERVICES TRIBUNEL, PESHAWAR

Service Appeal No - of 2023

Mumb U# ’anmm E

VERSUS

a Government of Khyber Pakhtunkhwa through
| Chief Secretary KPK & Others

APPLICATION FOR FIXATION OF SERVICE APPEAL BEFORE |

. THE PRINCIPAL SEAT AT PESHAWAR

Respectfully Shweth

1 That the mstant service appeal along with other connected appeals

have been instituted before this Honorable Tr1bunal and where no
g date of hearmg is ﬁxed ‘

. That the mstant service - appeal related to the levies personnel
- regulated by Home - Department. Government - of Khyber.
Pakhtunkhwa; where the varies of amended levies rule have been -

challenged before thls Hono.rable Tr1buna1

. That the other identical cases belong to Khyber Pakhtunkhwa e.g
~* Kohat, Hangu, Dir Upper and Dir Lower etc have been filed before
* this Honorable Tribunal and have been allowed to fixed before the :

Pr1n01pal Seat at Peshawar am ':1\-\'3‘\%'2_ 3

; That the instant service appeal is also one the same nature and

1identical case.

T h erefore, itis Iz umbly submztted that tlze case may be Sfixed before

- the principal seat of this Honomble T rzbunal for better
admmzstmtton of justice. : :

SHER HYDER KHAN
. ADVOCATE HIGH COURT
. LL.B (Hons), LL.M (I-L)




" The appeal of Mr. Mujeeb ur-Rehman r/o village Arandu KhasTehsil Drosh District Chitral
Lower received today i.e. on 23.01.2023 is incomplete on the following score which is returned

to the counsel for the appellant for completion and resubmission within 15 days.

w17 Memorandum of appeal be got signed by the appellant.'/
77 Copy of departmental appeal against the impugned orders/notification in respect of
appellant is not attached with the appeal which may be placed on it.
&(3- Copy of final/rejection order of departmental appeal is not attached with the appeal
which may be placed on it.
‘/4Annexure B of the appeal illegible which may be replaced by legible/better one.
5- Check list is blank which may be filled up. '

No. qu /ST,

EGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.
Mr. Sher Hyder Khan Adv.
High Court at Peshawar.
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERV!CES
TRIBUNAL PESHAWAR '

SERVICEAPPEAL No Lfl(l of 2023

Muub Ur Rehman S/0 Ashraf Khan Resment of Vlllage Arandu
Khas Tehsil Drosh & District Chitral (Lower)

VERSUS/

Government of Khyber Pakhtunkhwa through Chief Secretary KPK &
’ Other

INDEX

Descrlptlon of Documents .

- || ‘Annexure ‘ :

Grounds of APPEAL
Affidavit

| Addresses of Parties

Copy of Rule/Notification Dated; 14.07.2020

Copy of impugned amended. rule/notlflcatlon
along with Schedule Dated; 22.03.2021

Copy of Impugned retirement Order of Deputy
Commissioner Chitral Dated: 15.04.2021 -

Copy of Departmental Letter Dated 07/04/2021

| COPY OF W.P 540- -M/2021; decided on dated: 29-
n-2022
Wakalat Nama

- ADVOCATE HIGH COURT
. LL.B (Hons), LL.M'(I-_-L)

The Magister & Associates
103, Said Anwar Plaza,
Dabgarn Gardens Peshawar Cantt
Ph 091-2214005 Cell: 0336-9377022
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICES
: ' - TRIBUNAL, PESHAWAR

Serwce Appeal No._ | of 2023

. Mujib Ur Rehman S/0 Ashraf Khan, Resrdent of Vlllage Arandu
Khas, Tehsnl Drosh & District Chitral (Lower)
...Appellant

VERSUS

(. Government of Khyber Pakhtunkhwa through Chief Secretary"
- KPK at Civil Secretarnat Peshawar

2. Secretary Home & Tribal Affairs Government of Khyberl ,
Pakhtunkhwa at Civil Secretariat Peshawar o o

. 3. Commissioner Malakand Dlvrsmn at Saldu Sharif Swat

4. Deputy Commissioner / Commandant Chltral L evies.at DC Office
| District Chitral (Lower)

.........Respondents

APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA SERVICE

~ TRIBUNAL _ACT 1974, TO THE EFFECT THAT THE
ORDERS/NOTIFICATIONS DATED 22/03/2021 AND 15/04/2021
RESPECTIVELY, MAY PLEASE BE SET ASIDE, BEING ILLEGAL, VOID -
AB INITIO AND WITHOUT ANY JUSTIFICATION, AND CONSEQUENTLY
THE _ RESPONDENTS MAY PLEASE BE DIRECTED - TO .
COMPLY/{MPLEMENT _NOTIFICATION DATED 1&/07/2020 IN -ITS
LETTER AND SPIRIT. |

| BESPECTFULLY SHEWETH:

Brief facts -and grounds giving rise to the instant appeat are as
under | , "

1 That' the appetla'nt has been serVing as regular m‘ember‘of |
Chitrat Levies Force having a considerable length of services at’
his credit. |

2. That the appellant is performing his _dutiee with great zeal, zest,
- devotion and dedication at his level best to the entire
satisfaction of his superiors.




That the ‘provincial - government intrdduced'amendments | l
through notification number No. SO(POLICE-I)HD/1-3,dated
14/07/2020 in the provincially administered trtbal areas levis
force rules 2015 vide which the appellant is‘ entitted to
| continue his duties till attaining age of superannuation i.e (60)
- years of services. The relevant schedule- of Rulelé is bemg
reproduced to assist this Honorable tribunal.

(a) for sub rule (1), the following shall be substituted

namely: “(1) -all - uniformed force shall - retire fro'm

service on attaining the age of superannuation ie

Sixty (60) years or they may opt for retirement after
completion of twenty five (25) years regular serviCea"

and : ‘ ‘

(b) Schedule - IV shall be deleted

Copy of Rule/Notiflcatlon attached
- as annexdre AT

‘That there were certain objections in respect of the above
mentioned policy .of uniform retirement age, hence the rules
were . further amended on 22.03.2021. The amended rule
seventeenth (17) which provides for retirement on attaining the
age of superannuatlon was again omitted and amended schedule
.3 of the-rules of 2015 and consequently the lower rank offluals 3
were compulsorlly retire from service after performing- their
duties for a certain period provided in the schedule, which is
reproduced for assistance of this honarable tribunal. |

Schedule - ill
[Seerule 17

-1 Serial No

Name of the Post / Rank

Qualification for Promotion

Length of Service / Age |

1

Subedar Major (BS-16)

/

| On the basis of Seniority-cum-

fitness from amongst - the
Subedars havmg mtermed:ate

- | Qualification.

Thirty " Seven Years or
Three Years' Service as |
Subedar Major or Sixty
Years of Age whichever
is eartier

Subedar (BS-13)

By promot:on on the basns of |
semorlty-cum -fitness in the -

followmg manner namely,

1 (i). fifty percent (50%) form

amongst the Naib Subedars
having intermediate

qualification; and

Thirty

-| service as subedar or
sixty years of

Five  .years' |
service or five vyears
of age
whichever is earlier




(ii). Fifty Percent (50%) from
amongst Naib Subedars having
Secondary School Certificate

3 Naib Subedar (BS-11) By promotion, on.the basis of | Thirty three  years
' ' o seniority-cum-fitness in the | services ~ or seven.
v ~ | following manner, namely years' service as Niab

subedar- or sixty-years |
(i). fifty percent (50%) from | of age whichever is |.
amongst the Naib Subedars | earlier

having ~ ~  Intermediates | '
qualification; and

(iiy fifty percent (50%) form
amongst Hawaldars

4 Hawaldar (BS-08).. © |- - .- Thi‘rty one - years' [

service or three years' |-
service as Hawaldar or
flfty-one years of age,
Whichever is earlier

5 Naik (BS-07) N - Twenty-nine years

service or three years
service as Naik or forty
eight years of age,”
Whichever is earlier

6 L/Naik_:(BS-Bb) S C - T Twenty Seven Years :
' o . ' L service or three years

- Forty five years of age,
Whichever is earlier -

7 Sepoy (BS-05) A - .- |Twenty Five ‘years
: ' . Lo services or -forty two

" years. ofage .

] Whlchever lsearlrer

- Copy of the impugne’d"Rule'alongA with schedule & retirement Order are
: annexure “B" &“C"

That the appellant along W|th his other colleagues and members

-of other District Levies Force raised their objections hightighting "

anomalies in the amended rule upon Wthh respondent no. 3 .
addressed a letter to all the deputy commlssmners in Malakand -
division with the direction to re- conSIder the amendments to
rules ibid. - : : : - ‘

Copy of Letter Dated 07/0&/2021 attached as Annexure “D".

That the appellant has been discriminated through notlflcatlon
dated 22.03:2021 & 15.04.2021 whereby the salary, rank and

- seniority of the appellant has been relegated to lower grade andf' |
| retlred compulsorily. = .

That the appellantb being aggrieved of the acts of the respondents -

preferred writ petition before the\honorabte Peshawar High

~ Court Peshawar, which has been, disposed off vide order dated
29/11/2022 with the dlrections to the appellant to approach the_

service as L/Naik or | '




4
~ N

Honorable Trlbunal for redressal of hIS grievances, hence the
. Instant service appeal inter alra on the followmg grounds.
- Copy of judgement dated 29/11/2022 is attached as annexure “E"

GROUNDS:

A. That the ilmpugne:"d Notifications and orders passed by
Respondents are agalnst the appllcable Rules and consequently o
"|llegal void ab initio and of no legal effect . '
B. ‘That the'appellant has been retired prematurely irrespective of -
| the fact that the appellant is entitled for promotion to the next -
| higher- grade as sufﬁcnent number of posts are still laymg
vacant |

C. That’the impugned notifications of amending relevant rules and

' retirement of the appellant thereunder is illegal and
unconstltutlonal hence the same is liable to be declared as
such o

D. That it is a'settled proposition -of law that rules cannot be:
'amended to the detriment of civil servant /employee Even,
otherwise the same will have prospective effect and cannot: be
'appl|ed retrospecttvely

E.  That the revised schedule 3 of the |mpugned amended rules IS
self-contradictory and dlscrlmmatory as well.. The: sald‘
schedule prescrlbed 60 years of age and ‘certain maximum
length of service for higher rank officials i.e Subedar MHJOI’-
“Subedar and Naib Subedar, while in case of lower rank off:cuals
like the appellant have been‘treated with dlscrtmlnatron by not .
extendlng full beneflts of the rules Ibld

- F: That the impugned notification date,d_'22/03/2021 has no
- retrospective effect, yet the same has been applied against the

appellant which is flagrant violation of fundamental rights .' |
guaranteed by the constitution.. N

6. That the respondents have violated Article, 4 of the Constltutlon-‘ .

of lslamlc Repubhc of Paklstan 1973 with its headmg “nghts of SR




~ Individual to be deatt W|th in accordance W[th the Law” it is . |
mandatory for respondents to comply with law and rules in fair, -

equal and lawful manner as well as prohlbltory for them to act- - -
~in a manner whiéh is not admissible in law/rutes hence their
- such act with effect to compel the petltloners for retlrement is

totally vond

That according to Article, 25 of the Constitution of Islamic
Republic of Pakistan, 1973 all citizens are equat before Law and
are entitled to equal protection of Law but the respondents
vio lated thls Artlcle of the.Constitution.

. That act of respondents with effect to deny right to service of o
~ petitioners and their omission to protect the same is: against
-Article, 27 of the Constitution of Islamic Republic of Pakistan;

1973 ‘with its headlng “Safe Guard aga:nst discrimination in - ;
servnces :

- That the appellant seeks leave of this honorable tnbunat tos
“argue/raise additional grounds at the t|me of arguments '

It is therefore, humbly prayed that on acceptance of the mstant

appeal the impugned notifications . dated 22/03/2021 and
15/04/2021 respectively, may please be declared illegal, void ab

initio and" having no legat effect and consequently the

respondents may please be dlrected to implement the

~notification dated 14/07/2020 in its letter and spirit by

reinstating the appellant in to service with all the accrumg back |
benefits.
Any other relief deemed appropnate and not spemﬂcatly asked a

for may also be granted

" Appellant

ADVOCATE HIGH COURT .
- LL.B (Hons), LL.M (I-L.) o




- BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICES
- TRIBUNEL PESHAWAR .

Serwce Appeal No : __of 2023

Mujib Ur Rehman S/0 Aehraf Khan, R-eeident' of Village Arandu
~ Khas, Tehsil Drosh & District Chitral (Lower) o

VERSUS

Government of Khyber Pakhtunkhwa through
) Chief Secretary KPK & Others -

AFFIDAVIT

|, Mujib Ur Rehman S/0 Ashraf Khan, Resident of Village Arandu
‘Khas, Tehsil Drosh & District Chitral (Lower)appellant -do
hereby solemnly affirm and declare on Oath that all the -
~.contents of the SUbjECt appeal are true and correct to the. best -
of my knowledge and belief and nothmg has been concealed - -
from this Honourable Court. . -
g Deponent t
"CNIC: - -~
Cell No; ‘

LLB-(I-Ions) LLM(IL) | .
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICES
) TRIBUNAL PESHAWAR

Service Appeal No.__._ 0f 2023

__-Muub Ur Rehman S/0 Ashraf Khan, Resment of Vrllage Arandu .' R
- Khas, Tehsil Drosh & Dlstrrct Chitral (Lower) A

e APPELLANT
 VERSUS

~ Government of Khyber Pakhtunkhwa through Chief Secretary = -
KPK at Civil Secretariat Peshawar and others. -

RESPONDENTS.f-

; - ~ ADD ESSE OF ARTI S

' APPELLANT . SR
Mujib Ur Rehman S/0 Ashraf Khan, Resrdent of Vlltage Arandu;'-' -

o Khas Tehsil Drosh & District Chrtral (Lower) o

A Respondents - ‘ ' o
1. Government of Khyber Pakhtunkhwa through Chlef Secretary
KPK at ClVIl Secretarlat Peshawar o

2. Secretary Home & Trlbal Affalrs Government of Khyber
o Pakhtunkhwa at Civil Secretarlat Peshawar

3. Commlsswner Malakand Dlwsron at Sardu Sharrf Swat

4 Deputy Comm:ssnoner / Commandant Chltral Levres at DC Offlce
.. District Chitral (Lower) - : e

f Appel
Through E '

ADVOCATE HIGH COURT‘
'LL.B (Hons), LLM (1-L)

. The Magister & Associates s
103, Said Anwar Plaza,.. .
Dabgan Gardens Peshawar Cantt =




BETTER COPY

' HOMEDEPARTMENT .
E  NOTIFICATION
- . Dated Peshawar the .14-07-2020

o SO (Pohce-lDHD/l-?; In .exercise of the poﬁiér confei’red- b)'ruse’cﬁOn‘g of the i .

Provxncw.lly ‘Admiinistered Tnbal Areas Levies Force Regulatxon 2012, the Goveniment

| of the K.hyber Pakhtunkhwa is pleased to direct that in the Provinically Adzmmsmred~
'Trtbal Areas (PATA) Federal Levies Porc‘e Service (Amended) Rules,

2013, the
folgpwmg further & amendments shall be made, namely: ‘ '

Amendments )

' \Inthesaidrulegg- T
a) Ero rulel the followi sha’ll Be subsfihned"namcl L ;

Rl v Reﬁrement.——-
' attaining then age of superannuauon i.¢ sixty
ty-fwe (.'.5) years regu!ar service,

Aﬂ Levies Pcrsonal shall retire from service on -
(60) years ot they may opt .
for retxremcnt after compleaon of twcn

b) s,c;xequle-msnau be d;leied'. g

. SECRETARY 'I'O ; .
GOVT: OF KHYBER PAKH‘I'UNKHWA
HOME DEPARTMENT
- ‘ \ ‘
" Copy forwarded to thex- _ _
' . Etrie ) ‘ ' - F‘r— C .
. C * s 7

T IJ_B(Hons),LLM |
v S 7 ADVOCATE HIGH COURT

v W et = e = m ]

N
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Am\@:ﬁ, 0

22 Mar, 202t TieIE

GOVERNMENT OF KHYBER PAKHTUNKHWA
HOME AND TR!BAL AFFAIRS DEPARTMENT

--o--—-wl.-.n-_---.-- v

NOTIFICATION
Peshawar, dated the 22-3-2021 )
. No. 5O(Police- ll}HDlMKQ[Levue:slMisc./ZOZD In. exeiclse of the powers

conferred by Section-9 of the PATA Levres F-)rce Regu!atlon 2012, the Prov-ncial
Government of Khyber Paxh‘unkhwa 18 p!eased to cﬂrect that in the PATA Fedr>ra'
Lev.es Force Service (Amended) Rules 2013, the followma further amendments snall '
be made namely:- . , :

' R Arﬁendments o Y 4 .

o In the said rules:- . . L "

1. In Rule 4, sub-rure (1), the foliowing shal be substliuted, namely:
' ) Commardant shall be the apponntrng az hority for initial

retruitment and premetion up to the ranJ-‘ af Suh=dar :
Provided that the aaaomlrng authorrty for pu-pose of
promotion Lo the posts of Suoedar Major and Supermlendnnts snzlt be ‘e'\}
) l
Secretary. Home Department,”. - . }
} N m‘\G
Fer Rule 1/. the foliowlng shall be subsmutec namely; .

2.
*17. Retirement: Al Levy persoanel shall refire as per Schedufe il and no
extension m ‘sarvice after ret(remcr‘t shall be granted" . ,. cJ .
lk
3. For Schedule-lll. the fonowrng shall be substifuted, namely: {) \,«f- J‘b’ v
“Schedule-il - o e ,/\‘
[seerule 17} . . S 3,73
. S-Ro.” ~Name of the Post/Rank | — Qualification far Promolwn | Length of Servrce I*T
| e
{
P Subsdar Major (BS-16; | .On rhe basis of .Seniority-  Thirty aeven YearsT'
; ~ cum-fitness. from . amongst ' Taree Years Service as
] ; , the  Subedars having : Subedar Major cr Sixty
. - , Ime'nedrale Qualrﬂcau‘on Years of age whichever ]
1 . R : - | I is earlier
72 | Susedar (BS-12) IR By prcmatron on fhe basls | Th ny. Five  Years |-
i ' . . H of Serigrily Cum Fitness in | servce or Five Ye-as
) i I ine rsl'owmg manner, " service as Subedar’ o]
lf l ! namei:: S,x‘.' years of ace!
i ’ . [ 0N Fly °ercenr (60%; v»hnchever ts earliar o
, | i from  amongst the :
2 : Naib Subedars . : o
| ! : . ' . having intermediata ; © - ’ R
l . ~ qualification, and -+ : '
|‘ 0, . : . () Fify Pescent (30%)
, . . : from amongs: Naib , . ’ ,
’ Subedars - naving | : ,
| Secondary” Schoo! ; o '
: : : Cerlificaie - .. - ’
3. f . Mzib Subadar {BS-17) . By gromaiion, ¢~ the basis i Thity  Tares fears ]
l' . - of Saniority Sum Fitness®in ! Servize or Seven Years
. ' the ‘cliswing  mannzr, | Servsica as - Mz I
I namszly . \..meda' or Shxty Years ;
(h Fifly Percest (50%) tram ! ’ ace w'm.never 15
.amongst. the Nzib Subadars . eurlrer . N
1aving inlermeciate . o

qualificaticn; aad AR
(i) Fifty -Parceri (50%; !rom]
© amongst Hawaldars, :

—————— .




SO RPN HT ME.

Age . - ' ,’

Hawsldar (BS-08y - - - © 7| Thirty One years sanvice -
: ' i | or Three vears service
| as Hawaldar or Fifty
' One years o7 age, * -
| whichever s eariier.
| Twenty Nire years
| service o? Three years
"I service as Naik or Forty-

]

t

|

i

t Do

J— : ' _ . | Eight years of age,

| 5
i

|

i

$

]

|

i

K No: v Name of the Post!Rank , - Qualification for Promotion j kength'of Service/ -
i : |

3

f
1
!
| —
I
|

|
i
1
)
J

L%

[
f
|
B
NaH (BS oy - *;
|,

. Whicheveris garlier.

', Tr.enty Seven.years

" service or Three years
aeI‘V c¢e as L/Naik or

| Farty Five years of age,

[T

‘“h

T,na k (BS-08)

: whichevey is earlier, -
- Y I‘_Twenty Five years
service or Forty Two
) ’ years of age whichever | :
b e i is earfier,” . <

S ‘."~‘7"_.].“—.4.

t

| :

L

| Sepoy (BS-05)
X _
t

I

"0

-

o SECRETARYTO
GOVERNMENT OF KHYBER PAKHTUNKHWA,
HOME & TR!BAL AFFAJRS DEPARTMENT

C;oby forwardéd to the:-

1; Pnncupal Secretary tothe G qovernor Khybar Pakntunkhwa
+ Principal Secretary to the Chief Minister, Khyber Pakhtunkhwa,
Al Admlnlstrailve Secretaries to Governiment of Khybar Pakn'unkhwa
Registrar, Peshawar High Court Peshawar,
« Al Commissioners, Khvber Pakhtunkhwa, .
+ All Depuly Commissioners, Khyber Pakhtunkiwa. e
>rovincial Police Officars, Khyber Pakhiunkhwa,
Al Heads of Attached Department in Khyber Pakatunkhwa.
-9.~ PSO to the Chief Secretary, Khyber Pakhtunkhwa.
10. Accountant General, Khyoer Pakhtunkhwa,
11, Direction Information. Kh yber Pakhtunkhwa,
12, The Manger Government Printing & Stationery Departman{ Khyber Paxhtunknwa
 Hels requested to publish the ahove Notif.cation in the Extra Ordinary Gaze'te ‘of-
- Khyper Pazhiunkhwea and sup*1 y 80 copies (Printed) of tha same to *hs Home
; ' co Department, . s

D g2 I b e




\] .‘ .-ﬂ‘

SUBJECT ; -

-Dear Sir, : Q 7’%\@ :

ddfed 6-12-

' Endsf No & date of even

HO

¢

5& T E?EE{AL AFFAIRS DEPARTNIENT

’

NO. 50 {POLICE)/HD/Z-S/OI8/CHITRAL/VOL lil
- Dated Peshawar the 16.12.2021..

[“

The Deputy Commlss:oner / Commandant
. Lower Chitral, Chnrcl Levies

Chief Minister Directives; Restorafion of Schedu[e I of
) Federal Levies Rutes 2013 and Schedule |V of Provincial
! ‘Levies’ Force Rules 2015 in Chitral Llevies Lower Chitral.

1 gnf’directed to refer.to-your office lefter no.249/DC/CLC T8~

2021 on fhc subject n01=d abave and to state iha’f promotion - "
from Sepoy to. chc;!dors may be caried out as per pcst prcchce The
condition of momc qudiification is meani only for inifial recruitment as per thns

, 'depor’rmem s noﬂhcoi:on dated 21-10-2021; pfecce

s

Yours fcu'ihfuily, -

Section Offic (Pol-i>ce'—ll)"'

copy forworded to:-

. PS to Secretary Home & TA s Deporfment . S
2 MGSTEI fite. : P . «f””}.

YBER PAK”TUNI(HWA ‘. |




KHYEER PAKETUNKEWA _

fublished by Authority _
PESHAJVAR, TUESDAY, 30 NOVEMBEH, 2021,

PROVINCIAL ASSEMBLY SECRETARIAT
KHYBER PAKHTUNKH‘VA -

‘\IOTIF TIFICATION

gd Peshawar, the 3gn NOVEMBER 2021.

I hwa/BlIIs-192/2021/8536 The Provincially Admmastered Tnba!
JiBill, 2021 having been passed by the Pravincial Assembly of Khyber.

e FE PROVINCIALLY /5141 STEREDTRlBA' FXEAS LEVIES FORCT ‘WHENDMENT) ACT, 2221,
. ‘ERPAKHTUI.MIWAACTNO XUV C £024) .

g fter ha wngrecez ved the assent of the Govemor of the

TWHEREAS it is expe 'ggcm o amend the !’rqx-'incmll.\‘ Administered ‘Trihal Areas Levies
Foree Rc"ul;iiinn 2012, : ‘ o

ll s In.uh\' cnaclcd b\nl > Provineiul z\ssuubh ol Ih:. !\h\'hur Pakhmnkh\\a as Iu!lm\s

i Shert title and  eos
Administered Tribal Aveas | c\';'

Il_lencommt.-—-(l)- This* Act may bhe calfed the Provinck |Ii\.
s Foree (Amendment) Act. 2021, -

() It sha!l come mtulouu. with effect from 22 03.2021,

583




504 KHYBER PAKHTUNKHWA GOVERNHENn f;AZETTE EXT RAORDINARY, 3 NOVEMBER 2021

o

.11 Re-instatement nfibe fevies pmsnnncl -~ A” levies pusonm,l who. have bLLn rLlnh S
from the Foree. with effect. from 22.03.2021, 1il! the commencement of the . Provincial,
Administered Tribal Areas Levies Force, (z\uu.ndmenl) ‘Act. 2021, shall be reinstated. in the Foree.

as regular employees. with efféet from their respective dates of wtlrcmcm and they shall be dLL‘de

.\xnm.rulnuilxom the Foree.™. - ‘ o ‘ TN

i L o \?,;-qj;‘z v ( : @?«_‘!b/
5 BY ORDER OF MR, SPEAKER  *' L)t~ "~
PROVINCIAL ASSEMBLY OF KHYBER . I
' PAKHTUNKHWA . -~
. {KIFAYAT ULLAH KHAN AFRIDI} Co N
‘ . Secretary ‘ I s

! e Provmc:al Asscmbly ol Khyber l’dklnunkh\m

Primed and publishad by the Manager, .
Suaty, & Pig, Doit, Kyt Pokirtunines, Peshaawzt
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GOVERNME!‘IT 2F KHYBER PAKHTONKHWA
-HOME AND TRI{IAL AFFAIRS DEPARTMENT

.

NOTIFICATION
. I'rmu»m'. wnteid the ‘hl!l-.‘ll‘l

O(POUCE-UND/1-3/FEDERAL LEVIES 2071:- In exércise of Ihe powers
_€onleped by Seclion? &f e’ PATA Levies Farce -Regulafion, 2012, ond in
'conlinuou'on of inis dcpcu.mem nalilication "N, SOfFclice-

, IHD/MED/lévias/Misci2020  doleid :’2 03-2021. lhe FProvinclol Government
of Khyber Pakfijunkhwa is° pleated la direcl hot=in the PATA Federal
Lizvias Force Service {Amended} Rules, 2013, the io!!owmg lurther amendmems

O, §

GOVERNMENT OF KHYRER PAKHTUNKHWA,
HOME & TRIBAL AFFAIRS DEPARTMENT

ovancu wict wams
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‘ "1 schedule-t - e L . i
. o . Co R
Serial | Name of the Post/ Length of Service / Age — 4 P
No__ Rank . ' ; i BT
1 Suhedar Major (BS-16) | Tirky Seven Years of service or Three Years
o Service as Subedar’ Major or SIty Years (60) of {.
I _* - | Age whichever is earlier- : ]
2 | Subedar (BS-13) . Thirty Five years service or five tears service 35 R
L subedar or Sixty years (60) of age whichevér is | T
S .o - .| earlier - e I
.3 Naib Subedar (8S-10 Thirty three years eprvices Of-.Seven years b
' s 7 service as Niah subedar or Sixty years (60) of .
: I age whichever Is earlier N
% | Hawaldar (BS-08}; Thirty one years service or fifty one years of age, | K
: L L " | Whichever is earlier ' _ - .
- : 5 |Nak(@S-0n Twenty nine years.service forty. nine years of e
i - ‘i | age, Whichever is earlier C S
6 - L/Naik (85-06) j:]} — | Twenty Seven Years cervice or Forty 5even years |-
: 8| of pue, Whishever is eartier -
1 Sepoy (BS-08) i Twenty Five years services o forty. five years of i
i age, Whichever is earlier

COPY OF THE IMPUGNED RULE ALONG WITH SCHEDULE ARE




Annexue”

THE DEPLUTY COMMIS Eé)l\‘ER LOWER CH!TRA‘

. COMMANDANT CHITRAL LEVIES
Tel: {0943) 412055, Fax: (0903} 412421, FB. ~ Twitter: - Instagram: @DClowerChitrat

- _LZ.zz,;éL/DCC/CLC-zo Co : " Dated Chitral me,gp D Aol 3021 BT
; - ) RETIREMENT ORDER
!n ccmpilance wvti"the Home & Tribal Affax" Department Khu.m Fakhtunkhwa
Nonﬁcatlon No. 50! Pohce-n)HD/MKl)/Lewes/Mnsc/ZOZO dated 22.03‘2,021, the fonowmg izvies parsonnel
of Chitral Levies {Lower Chitral}, are retired from their service on attaining the age of recdrement as par
Schedule-lll of the PATA Levles S=mte {Amended) Rule 2013- dated 22 03.2021 with effect from :
22.03.2021 (AN) with full pensuon bepefts as admissible under relevant pensaon rules, intng cest interest
of public sarvice. , i
g . Date of - Required "{ Ageason | Serviceason | Retiremerkon
§# | Rank . MName : Birth | léngthof Age | {22.03.21) | (22.0331) -account ot
1 | Hav | Fazal Muhammad Flimaysr, | 0 s1 53 28 . g2
2 1 LNK Syed Muhammad Raza Shah { 5-Feb-75 - .45 © 46 27 . . Apz/Service
3 | LNK | Muhammad Akbar Shab | | 1-jul-72 45 - 43 27 AgelSerdce !
a | INK | Amanutiah . - | 4-Dec-73 45 E 5 D aze !
p-LS_['LNK | Abdul Gheffar khan i |awnzz |- 45 a9 . |7 2 " sge/Service | :
s | LNK | Muhammad All i | 20-Feb-70 45 50 . 21 | AEE - ; I
7 | Sepoy [ BalanXhan 1 10-Mar-62 42 59 38 . Aga/ Service Co
8 | Sepoy | Burhanuddin | 1-ul64 42 56 ED ¢ Age fSanvice .1
9 [ Sepoy | KhanShoaib - . | 1-Jul-65 42 . 55 | 35 U hge / Secvice §
10 | Sepoy | Hazrat Shah HETEER R sy’ 23 S agE
11 | Sepoy | Abdul Samad © | 2-Dec-71 ] 43 - 2 - Age ]
12 | Sepoy | AkbarKhan | 2-Deci7l - &2 49 21 L AgE :
13 | Sepay ! Kashkari Khan £} 1-mar-72 Tz a9 - 21 i age N
14 | Sepoy | Nasiruddin . | 1-4ul-73 2z - 47, 22 . RER , DR 4
15 | Sepoy | Mujib Ur Rehman i [ 3Jan7a | 42 ‘ 36 - 24 | Age S
16 | Sepoy | Wazir Khan v} 9-0ct-75 a2 . 45 24 T age
17 | Sepoy | Ali Ahmad P ks o 1 42 45 11 } Aze
18 | Sepoy § Muhammad Karim .| 10-Mar-78 <. 42 a3 15 Age v
19 | Sepoy | Nocrlslam | 1-ul-78 42 ' 42 15 Age - Mo

"In pursuance of the Finance {)epartmenr Notlflcatlon No. SO{FRY/FD/5:52/2005/Vol- \/' ' : !
dated 25. OB 2017, the personnel ax, wce No.2,3,5 7, 8and 9 above are hereby allowed the .:ncashmen. .

of LPR for 385 days as prowded umﬂer Rule 20 of Government of NWFP Civil Servants Revised Leave F\me

oegy ,cowééew.ﬁ

OMM/\N DANT

1981, Mutatis Mutandis.

DISTRIBUTION FOR lNFORMATiON & NECESSARY ‘ACTION: . _@f&.
1. The Secretary to Govt &f Khyber Pakhtunkhwa Home & TAs Deptt Peshawar .

The Commissioner Malakand Division Swat ) L;"B {Hon%s), LL.M.
The Additivnal Deputy iConwmwslonrr, Lowér Chitral : AM ()C.-STF. HIGH COURT
The District Accounts Off'cer'ChatraI R

" The Assistant Commlssloner / Dﬂputy Commandant Levies I.ower Chltra[
The Sectlon Otfscw.(r’ohce -1l) Home and TAs Department Khyber Pakhtmk-, vz esnawar ff‘r
information with referf.-nce to the Notification referred above. ‘
The Accountant Chitral Levies .o -
The Inchorge Levies HQ Chitral e
Official Concerned ‘

10. Offi d / Notice Board HQ
e {ey&;‘g&m@é

COMMA?DANT
K
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T » BETTER COPY
To o ANNEXURE "D

THE SECERET-ARY TO GOVERNMENT OF
KHYBER | PAKHTUNKHWA HOME AND-
TRIBAL AFFAIRS DEPARTMENT PESHAWAR

~ Subject; ANOMALIES IN THE RECENT AMENDMENT
'~ MADE IN LEVY RULES 2015, DATED 22.03.2021
AND RESTORATION OF SCHEDULE-III RULE -
17 (RETIREMENT) OF NOTIFICATION DATED
- 1212, 2013 ! ,

Sir,

In continuation to this office letter no 387-88/6/16/FW, dated 05-04-
2021 a copy of the Deputy Commissioner, Dir Upper letter No 4212-
13/de/dir(UYLHC/MISC; dated 24-03-2021 along with application of

levy personnel of Dir Upper against the recent amendment made in the _' o E

levy Rule 2015 dated 22.03.2021 is endorsed it is also added that in this
regard a delegation of the public representatives of district Malakand
met the undersigned on 05-04-2021, for redressel of reverences /
observation of the levy personnel over the recent amendments.

It is further to convey, that the levy personnel of district Malakand, Dir.

Lower, Dir Upper and Swat have made serious observation over the
recent amendments dated 22.3.2021. They are of the view that the
recent amendments have kept them deprived of their due rights of
serving the force till the age of superannuation, as were applicable in

light of the Home Department Khyber Pakhtunkhwa “Service Rules of -

federal levies force in PATA’’ dated 15.02.2013 (Copy-Attached).

In hght of the above 1t is stated that there are few anomalies ‘in the
recent .amendments dated 22.03.2021, as there is nomination of
Qualification for promotion column serial 1 to 3 of schedule — iii rule - -
17 of the rule ibid, likewise, the main observation, which is raised in
these rule is at column —4 length of service / age serial 1 to 7, all the
levy personnel in case of age limit have to retlre from service after
serving a very short span of time.

Keepmg in view the above observations, it is reqmred that a meetmgof
stakeholders may please be convened in order to dilate upon the
observations and redress the genuine grievances of the levy personnel.

COMMISSIONER --

Malakand Division -
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District Ch:tral (Lower) o
Dlstrlct Acéount Officer Chitrat Lower g&f@”ﬁ“ﬁ j

BEFORE THE PESHAWAR HIGH COURT AT o
L MINGORA BENCH Lo
! (DARUL QAZA) SWAT
1

_ Writ petition No M of 2021

' Abdul Ghaffar S/0 Ahmad Faraz R/0 Vltlage Shrsh: Koh Tehsrl &

Bistrict Chltral Lower

Fazal Muhammad R/0 Vlllage Arandu Khas Tehsri Drosh &
District Ch:tral Lower . :

"Muhammad Ali R/0 Village Ayun Tehsil & Drstrlct Chitral Lower

‘ Burhanuddm R/O Vrllage Ursun Tehsrl Drosh & Drstrlct Chitral o
‘Lower

E

Khan Shorab R/O. Vrllage Ursun Tehsrl Drosh & Drstnct Chrtrat

Lower |
Hazrat- Shah S/O Mubarlk Shah R/0 anlage Brghusht Tehsrl

Garamchashma & District Chitral Lower

 Wazir Khan R/0 Vil{age Jughur Shot Tehsrt & District Chltral

Lower = - o
Ali Ahmad R/O Viuage Danin Tehsil & District Chitrat Lower
Muhammad Karim S/0 Hasil Karlm R/0 Village Rumbur Tehsrl & ‘

‘District Chrtral Lower _ }

¥

! -.Petitioners
g B

; . vmnsms

. Government of Khyber Pakhtunkhwa through Chlef Secretary .

KPK at Crwl Secretariat Peshawar

_.Secretary Home & Tribal Affairs Government of Khyber -

Pakhtunkhwa at Civil Secretariat Peshawar |

Secretary Law & Parhamentary Affairs Government of Khyber‘ :
Pakhtunkhwa at Civil Secretariat Peshawar

Secretary SAFRON Government of Pakistan at Pak-Secretanat
lslamabad‘ : :

, Commrssnoner Malakand Dlwsion at Saidu Shanf Swat

Deputy Commissioner /-Commandant Chitrat Levies at D"‘

p‘”

ents

- " ' ) o ' ?%ﬁha.“Res
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STITUTIO OF AMIC .o A

osm.q,.‘
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) PRAYEB ' -
On acceptance of the instant Writ Petltlon impugned notification

~Order of Respondent No. 2 bearing No. SO(POLICE-
lI)HD/M.KD/LEVIES/M!SC/2020_. Dated; 22.03.2021 as well as order
of the Respandent No. 6 beéring No. 4728-38/DCC/CLC-20, Dated
15 oa 2027; be set aside and fhe declare is illegal, uhlawful void
ab-initio and  without tawful authorlty Consequently the =
’petmoners being employees of Chitral Levies Force to be
“declared entltled to contmue/perform their services tlll
* completion of superannuation; in ~compliance of - Government '
Notlf:catlon No SO(POLICE—II}HDﬂ 3, Dated 14 07.2020. Any such_'
relief which this Honorable Court -dee_ms proper and just be
granted to _ihe_pétitioners against respondents keeping in view

the circumstances of the case.

RESPECTFULLY SHEWETH:

Brief facts and grounds glvmg rise to the mstant writ petltlon are R
as under; - ) S _ ~ _ - !

1 That the names and 4addresses of the parfies have correctly
‘. - o been given in the head note of the instant writ petition, which
S - ~are sufficient for the purpose of effectmg their proper servuces '
and citation etc. -

2. That the petitionérs have béen serving as r'egular member of
Chitral Levies Force having a cons:derable {ength of services at |
their credit.

3. That the petitioners are performing their duties with great zeal, = R
zest, devotion and dedication at their best. level to the entire | |
satisfaction of their senior officials and there is no complamtor :
dlsmplmary proceedlngs against the petitioners. '

(Cuples of Payslip a gg&ed%a »gpne s

%"ees‘r*ta“f“‘a.‘r a
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‘That accordlng to the -applicable Rules ie. The. Provuncrally

Admmlstered Tribal Areas Provrncral Levies Force Rules, 2015,
amendments made through Government Notification No.
SO(POLICE- II JHD/1-3, Dated 14.07:2020 The petitioners . are A
entitle to : perform their duties’ till the completion of -
superan,nuapon Le (60) years of services. The relevant schedule
of Rule is being reproduced to assist this Honourable Court.

In the said rules, in rule 16:-

- {a) for sub rule (l) the followmg shall be submitted
- namely: *(1) all!uniformed force shall reitere- form

© service on attalmng the age of superannuat:on ie

" Sixty (60) years ‘or they may opt for retirement after

. completion of . twenty fwe (25) years regular' .
services” ; and

: (b) Schedule - IV shall be deleted.

, (Copy of Rule/Notrhcatron attached as annexure B Vo

V

That there were certain voice against the above mentloned pollcy -
of uniform retirément age, hence the rule were further amended

- an 23.03. 2021 The amended rule seventeenth (1'7) which provided
for retirement on attaining superannuatron was again omitted
and schedule 3 was changed with the certain amendments; .

_consequently "the tower -rank official; |
petitioners 'have been compulsory ret:red from services after

‘the presents

performmg certain years of services or on attaining the certain
age. The amended ampugned notification and relevant schedule of
Rule iS berng reproduced to assist this Honourable Court

i Schedule-;l[l ,
o [See rule17] - !

Serial blo

Name ,of the Post / Rank

Qualification for Promotion

Le'ngth of Service / Age

o1

-Subedar Major (BS-16)

i
)

On the basis of Seniority-cum-
fitness from amongst the
Subedars havrng |ntermedrate
Qualification -

Thirty Seven Years or
Three Years Service as
Subedar- Major or Sixty
Years of Age wh:chever
is earlier ]

Subedar-(8S-13)

P

| By prom’otion. on the basis of

seniarity-cum-fitness in the
foltowing manner namely;

- ). fifty percent (50%) form
| amongst the Naib Subedars

having " intermediate
qualification; and . ’

“earlier

Thirty Five years serwce_
or five tears service as
subedar or sixty years
of age whichever is
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(ii). Fifty Percent {50%) from
amongst | Naib Subedars having
Secondary Scholl Certificate

1

. .-

. -

3 Nalb Subedar (BS-11)-

By promotion,. on the basis of
semonty-cum-fttness in the
fottowung manner, namely -

16 fnfty-'per.cent {50%). "from

amangst the Naib. Subedars
having Intermediates

. qualelcatlon and

(i} fitty ; percent (50%) form

Thirty “'three  years

| services oOF seven years | .

service as Niab subedar

i or sixty. years. of "age

whichever is-earlier . -

SR - amangst Hawaldars -
4 Hawaldar (BS-08) - Thirty one years service |
’ or three years service
' . , as Hawaldar or fifty ore
) 1 years of age,
: . 4 Whichever is earlier
5 Naik (BS-07) - Twenty nine - years
. : ' service or three years
R i |service-as Naik or forty
N i | eightyearsofage,
1 - | Whichever is earlier
6 | L/Naik {85-06) . v . Twenty- Seven . Years
{ ... | service .or three years
: : : : service as L/Naik or
: Forty five years of age,
i . : . Whichever is earlier -
7 . | Sepoy (BS-05) - | Twenty . Five . .years
P : services or forty two
' - | years of age,” .

,‘ Whlchever is eartier -

(Copy of the lmpugned Rule along with schedute & rettrement Order are '

-annexure T8 'D ")

That in addltlon some employees of Dir Lewes, Matakand Levies

and Ch;trat Levies Force " also chatlenged -the wnpugned

: not:f:catlon .through dafferent writ petition before this Honourabte
has atready beén admltted for.

Court.. The said wrlt petltion
hearing. !

 That the petltaonersand other DlStr’tCt Levnes Force employees
- raised thear;volce qua. So much sg, the Commissioner Malakand -

has also highlighted the anomalies in the said rule and in thes

respect a written tetter to the all Deputy Commissioners in ‘

Malakand Dnvnsnon demandmg therem reconsnderatzon of the .

decision so° taken

{Copy of Departmental Letter Dated 07/04/2021 attached as Annexure "E”) .

© That the 'petmoners and other colleagues have' been

discrtmlnated through n0tlfIC8tI0n dated 22.03.2021 & 15. 04.2021
‘whereby the salary, rank and semorlty have been converte ‘
low grade ahd computsory retired from their servnce%gﬁ

1- - .'k..'_,,@téﬁha\wdﬁ
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That the petttloners bemg 3 rleved of the acts and actron of
respondents ‘having no other adequate and efficacious remedy

. except to flte_ this wrlt_petltlon inter alia, on the foltowing grounds.

1 - o

" That the actton and ‘inaction of the respondents are itlegal,

against: the ;law void .ab-initio the rmpugned Notification and .
order passed by Respondent No. 6 are against the appllcable ‘
Rules becalse petitioner is not liable to get pre mature

“retirement on the basis of maxamum age i.e. 60 years as well as
~ due to completron of required length of services, (31 years).

Furthermore the promotion of the Petitioners are due for the
next higher post as'sufficient numbers of posts are lymg 'vacant
and Petlttoner is fully qualified for the same.:

‘That the impugned act/notification of air'nending retevant rule _-

and retirement of the petitioners under said notification are

illegal and %uncond:ttonat hence the same are liable to be

declared as such

That it is a settle law that serves rules cannot be amended to

- the detrrment of public sector employees. Even, if they are S0

amended, the same havmg prospectrve effect cannot be apptled '
agamst the present petltloners/employees ‘

,That the rev:ved schedule 3 of the impugned amended rules is
self—contradrctory and discriminatory as well. The said
schedule prescrlbed 60 years of age are certain maximum ..
length service for high rank official i.e Subedar Major Subedar

. and Naib Subedar, regrettably, the petitioners being in low rank

have been treated discriminatarily for the reason that they have

not been allowed toserve till 60 years of age.

That the petlttoners have not been glven opportunrty of hearlng
as.per- taw and rules . -

That the notiﬁcation of respondents is agamst the law and rules
because the «petitioners-are performing their duties with great

zeal, zest, devotion and dedication at their best level to the : '

entire satisfdction of their senior officials. There ﬁf@?ﬁo@mm%ﬂ

|
' : !

ﬁ@mwﬁ ‘9 :
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against the petmoners bu
law and rules.

G. That the altegedjnot;fication has issued ‘on 22-03-2021 having
no retrospective effect though the same natification is lack
hack of }aw, unlawful and against.the fundamental rights.

H.  That the apprehended forceful premature termination of the
petitioners is unjustified and illegal. The said act of. the
_respondents are be clear and sheer violation of the
fundamental rights of the petitioners, which is envisaged and-

~ granted by the Constitution of the Islamic Republic of Pakistan.

L That the sheer abuse of the powers and consequent
harassment of the petitioners at the hand of the respondents is
gross violation of fundamental right of the petitioners.

J. - That from very prospect of the Constitution of Islamic Repubtic
of Pakistan, 1973 and policies governing the subject
Respondents have no excuse at allt to avoid vested rights of the, -
Petitioners in matter of performance of service.

K. That respondent violated Article, 4 of the Constitution of Islamic
- Republic of Pakistan, 1973 with its heading “Rights of Individual
to be dealt with in accordance with the Law” it is mandatory for
respondents to comply with law and rules in fair, equal and
lawful manner as well as prohibitory for them to act in a
"manner which is not admissible in law/rules; hence their such
act with effect to compel the petitioners for retirement is totally

void. i

L. That according to Article, 25 of the Constitution of Islamic

~ Republic of Pakistan, 1973 all citizens are equal before Law and

are entitled to equal protection of Law but the respondents
violated this Article of the Constitution. :

M. That act of respondents with effect to deny right to service of
petitioners and- their omission to protect the same is; against
Article, 27 of the Constitution of Islamic Republic of Pakistan,
1973 with its heading “Safe Guard against discrimination in
services”. .

‘N.  That the matter in the instant petition relates to enquire

‘ functionaries of the Government; with effect to secu mneL Y
constntutlonally guaranteed rlghts of the petlgmé 5re’f,

eahawar

. ¥




this honourable court has ample jurisdiction to exen:lse its wrlt
jurisdiction under Article 199 of the COl’lStItUthﬂ of Paklstan
T VR -

0. 2 That the petltloners seeks leave of _this honourable court to
argue/ra:se -additional grounds at the time of arguments

. | I
INTmuM BELIEF |

A AL the three mgredlents like prlma faele case, balance of
convenience and irreparable . 'loss are in favour of the
petitioners against the respondents therefore by way of interim
Relief the impugned. notification dated 22-03-202% as well as

- order of the! Respondent No. 6 Dated 15. 04. 202%; be. suspended

B. The respondents may klndly be restrained from .any adverse, |
action against the petitioners till the finat decrswn of the mstant
writ Petition. : 2 '

Itis therefore humbly prayed that, on acceptance of the. inst‘ant. :

- Writ Petltton be accepted and allow as p_%yed on the heading.
‘ A "

, : Petltloners

- Through, ) 3 .

P , : ‘ _' *SHER HYDER KHAN | -

: .o Advocate High Court - =~

103, Said Anwar Plaza S

‘ : ‘ - ' Dabgari Gardens Peshawar
' ‘ ‘ Cantt; Celt 0336-9377022

' - R i A .
. [HY . R - . - -
. | .

CERTIFICATE, :
(As per directions of my chent) No such like ert Petltlon has
earlier been filed .by the petitioners on the subjecl matter
before this Honorable Court.

“&

\l_-‘w

* Counsel

H
I

LIST or “BOOKS - S
1. Constitution of Islamic Republtc of Paktstan l973
- 2. General Clause Act . :
3. Rules of Business, 1985 : ‘
b4, Provincialty: Administered Tnbal Areas Provmcral Levres Force -
Rules, 2015+ - |
5. All requrred..Notifications, :
~ 6. Any other Book according to need

A



© o, | 8 f | L S ;
. BEFORETHE PESHAWAR HIGH COURTAT - , T
+ " MINGORA BENCH ' - :
) ’ (DARUL QAZA) SWAT
- Wrnt petmon No_'__or 2021 . : )
‘Abdul Ghaffar & Others | |
vmnsns
o . Government of Khyber Pakhtunkhwa through Ch:ef Secretary KPK 4
o o . -"&Others | |
i AFFIDAVIT E
1, Mu'hamma"d'Zuhair S/0 Nasrullah Khan, R/O; Bada Ber Tehsil y
‘ and Dtstrlct Peshawar (through special power of attorney) for™ = . .-
Petitioners; do hereby solemnly affirm and declare on Oath that
all the contenits of the subject Writ Petition; are true and correct
to the best 'of my knowledge and belief and nothing has been‘ _
: concealed from thlS‘ Honourable Court )
v q
eponent
CNICNo 4
- 17301-8867731-5
Cell No; 0321-9105391
SHERHYDERKHAN
Advocate High Court oo —
‘ ' ' Certified that the abave was verified on *olemn!y '
63’ : 7 ofmm‘.!:\n before sz ‘). GilnE, ";‘s‘:"/‘ ...........
P | ves it srur LA day of..daY,. e SN 2 AN
et 15755 | R S0/ % A W Wiy |
wno was ideniivier L Sl&@&’ Ha:Je"’ Mhae . . 45'
PG IS BRI T i S 2 o
d‘\]c‘x J”c\ ‘« ‘ e
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BEFORE THE PESHAWAR HIGH COURT PESHAWAR

 C.MNo. 3(@ 2366 pom
m
- W.P'No. 540-M/2021

" Abdul Ghaffar & Others- .
VERSUS

Govel nament of Khybel Pakhtunkhwa Through
. Chief Secretary and others

APPLICATION FOR _IMPLEADMENT OF THE -
'PETITIONER (MUJIB UR REHMAN S/0 ASHRAF KHAN
R/O VILLAGE ARANDU KHASS, TEHSII. DROSH
DISTRICT CHITRAL) IN THE PENAL OF PETITIONERS -

. IN THE SUBJECT WRIT PETITION F()R THE BET’I‘ER o
INTEREST OF J USTICE '

’ , Respectfully Sheweth;,

‘Brief facts and er ounds ngmg rise to the mstant petltlon are
, as under; ; .

I That the above titled Writ Petition is pendmg for adjudlcatzon :
before this Honorable Court, and is fixed for 29.11- 2022
(Memo of Writ Petzt;orz is annexure “A ”) '

~ R, That tlnough the sub_]ect Writ Petmon petitioners seek todeclare
the the 1mpugned notification of Order of Respondent No. 2
bearing  No. - SO(POLICE II)HD/MKD/LEVIES/MISC/702O o
- Dated; 22.03.2021 as well as. order of the Respondent No. 6 .

- bearing No. 4728-38/DCC/CLC-20, Dated - 15.04.2021; be set
aside :and the declare is illegal, unlawful, - void ab-initio -and-
without lawful authorlty Consequently the. petmoners being
employees of Chitral Levies -Force to be declared entitled to
continue/perform their services till completmn of supelannuatlon, .

CM2366- 2022 IN WP540-2021 ABDUL GHAFFAR V8 GOVT PGS13 USB.pdf




in compliance of Government Notification No. SO(POLICE-
IHD/1-3, Dated - 14.07.2020. Any such relief which this
Honorable Court deems proper and Just be granted to the -
petitioners against respondents keeping in view the circumstances
of the case.

- 3. That the present petitioner is levies personnel and has been -

~compulsory retired from service through the single impugned
“notification of Order of Respondents notification bearing No.

- SO(POLICE-I)HD/MKD/LEVIES/MISC/2020, - Dated,
22.03.2021 as well as order of the Respondent No. 6 bearing No.
4728-38/DCC/CLC-20, Dated 15.04. 2021 hence effectee of this ~

notlﬁcatlon ‘

- T_hat‘ judicial verdict in the subject case has definitely similar
effect upon the Petitioners as well as question -of law in the
subject case is also similar to the cause of action to the plesent o
Petitioner. ' '

§. That in order to protect his due rights and to agitate their plea it is :
necessary to” put name of the petitioner in the column of R
Petitio_nefs and there is no-legal bar to accept the instant Petition. ' »

6. That any other ground W1ll be furnished WIth the ; p1 ior perxmssnon
of this Honourable Court. .
1t is, tlterefore nost humbly prayed th at on acceptance of
the instant application, Petitioner mentioned above nay kindly
be arrayed at the column of Petitioners as Petitioner No. 1 0in
Pendmg W.P No. 540-1%/2021 '

ated; 20.11.2022 | o
| ' | Petitioner throug

Counsel [/ /
T VDER KHAN

ADVOCATE HIGH COURT
LL.B (Hons), LL.M (I-L)

CM2366-2022 IN WP540-2021 ABDUL GHAFFAR VS GOVT PGR12 HKR ndf




( '5 Judgment Sheet | ; -
PESHAWAR HIGH COURT, PESHAWAR.
" (UDICIALDEPARTMENT) |

W.P.No.540-M/2021. ~

JUDGMENT

Date of hearing ---  28.11.2022.
Nemo for the petitioners. |

Supe;i_ntendent on behalf of respondent No.6."

| SM ATTIQUESHAH,'J:- For the reasons .
' recorded in our detailed jddgr_ngnt of even
date in W.P.No.367-M/2021 tted
“Muhammad Ghafar etc. Vs. ‘G_ovt: _6_f |
Khyber Pakhtan‘hwa"' this writpetition is

dismissed.

- Dt29/11/2022. -

(Y

HON’BLE MR.JUSTICE LAL JAN KHATTAK, »
HON'BLE MRJUSTICE S M ATTIQUE SHAH & *+
HON'BLE MRJUSTICE SYED ARSHAD ALL

(A-KHHAN Court Secratary)

Mr.Saqib Raza, A.A.G a/w Muhammad Najmul Hassan,; _

- Announced. S JUDTE '




. Zygment,sﬁee ., ,
PESHAWAR HIGH COURT PESHAWAR.
(JUDICIAL DEPARTMENT) -

© W.PNo367-M2021 with IR,
CM Nos.1053/2021 & 1183/2022.

JUDGMENT
‘Date of hearing — ' 29.11.2022.
Barrister Dr.Adnan for petitioners. |
Mr.Saqib Raza, A A.G for the~resp6|1denfs. -

S M _ATTIQUE SHAH. J:- Through this
~ single judgment, we shall ‘also decide the-

g connected writ petitions bearlng Nos 337—

M/2021 406—M/2021, 503-M/2021, 514- e

M/2021, 518-M/2021, 450-M/2021, '601--
M/2021, 681- M/2021 632- M2021, 919
| M/2021, 968- M/2021 980- M/2021, 1221-

M/2021 1222-M/2021 1252-M/2021 2210-- ;

P/2021, 2913~P/2Q21, »5092—P/2021’,~ 5423-
© P/2021, and 5424-P/2021 as 'adjudication'
of a épﬁmon qﬁéstib_n'pf law and fact is
"involved in all the/petitions whérein the

. _ o petltloners have challenged the: vires of .

notifi catlon No SO (Pollce-ll) HD/‘ '
. MKD/Levues/MlscIZOZO dated’ 22,03, 2021f
whereby on the basis of |mpugned ofr fce

order bearing Nq.1_28_/DC/CSL: dated




) 20.’04‘.20_21, they have been retired from

service with furthef prayer that ~they. be

reinstated into service from the date of their

retirement ‘e, 120.04.2021 with all back
‘benefts In alternatlve they have prayed

" that the respondents be dlrected to treat

1

" them at par with erstwhile Federat Levies of
" Federally Administrated Tribal Area‘(FATA) :
and; absorb them in police and; grant them
- full pensuonary benefi ts ,
’2-. ' leeWIse in W.E.Nos.éSé{M/2621,
334-M/2021, 335fM/2Q21, 3_38-M/2d21,"

'345-M/2‘021 1026-M/202‘i ‘1'035-M/2b21

11 87-M/2021 1206—M/2021 1207-M/2021

petlttoners_ have made the following prayer:

“On acceptance of this writ
petition, the impugned Notification _
SO (Police-ll) HD/. MKD/Levies/
Misc/2020 is against law and the .
fundamental rights guaranteed by
~ the Constitution of . Islamic
- Republic of Pakistan, 1973, may
be declared illegal void ab - initio
and of no. legal effects on the
" rights of the petitioners.” '

34-M/2022, 212—M/202 and 993-P/2022 the o




Slmllarty, m COC Nos. 38-M/2021 m‘.
W.P.No. 367-M/2021 and COC No 436-
P/2022 rn WP No. 1335-P/2022 petltloners _
seek initiation of contempt of courtl
:p,roceedlngs against the respondents for
: \riolating the ,order of “this court dated A
21. 042021 passed in WPN0367-M/2021 o - “*
) Bnef facts of the case(s) are that thef '.

B petttroners were appomted in the: “Swa_t |

Levies Force” as Sepoys etc. and presently
terms and conditions of their services are
regulated by "Provrncrally Admmlstrated
'Tnbal Areas Lev:es Force Regulatron 2012"
whereunder besrdes PATA Lewes Force.." | R ) 4
'Rules 2012 PATA Levies Force Service

' (Amended) Rules 2013 were- also framed.

_. Rule 17 of the ,'/-_\mended Rules 2013, deals
with' the retirement ~of~t'personne’l‘. of the |
force, which was amended vide notiﬂcetton :

 dated 12.12:2013 in the rrtanner that “All

" the personnel shall retr're. as 'p'er L 4

" 8chedule-lll and no extension in service . ‘

- beyond retirement shall be granted”.. On

114.07.2020, " vide' Notification No.SO -




" instant petlt:ons

(Police-IHD/1-3, " rule 17 was further
" amended by deleting schedule-IV as “Alf

 uniformed force shall retire from service

on attaining the age of superannuation

i.e. Sixty (60) years- or they may opt for :

ret:rement after completton of twenty-

" five (25) years ‘regular ’serwce”.\

Thereafter once again through certain

modifications rule, 17 was amended by

~ giving Itfe to the deleted schedule-ill of the »

rules 2013 as under -

"Retirement; All levy personnel

shall retire as per Schedule-lil

- and no extension in service :

'after | retirement -lshalll be
granted.” ' )

4. . Being aggrieved from -the ibid R

'amendment the petitloners have fi Ied the

5 Pursuant to the dlrectlons of thls

A court respondents have fi Ied their paraw:se' K

, comments whereln issuance of the'desired

writs has been opposed

6. Learned counsel representmg the -

 petitioners -vehemently argued . that the_




.|mpugned Notlf catlon is arbltrary, perverse ‘ |

|Ilegai |ssued wrthout lawful authonty and

_ male fde;mtentron just to deprive the
| I‘petitioners -;of their _Vested rights_apcrued in
_thei_r~‘favou-r “hence violative of their
fundamenral_righte guaranteed under th_e'-
‘Cenetitution _én"d thus not sustainable in the
E -leye- of law.. That though the impughed

‘ Notlf catron was rssued under the regulation

\

i-.2012 However after the 25“‘ Constrtutronal o
amendment, the said regulatlon does not-_-
.'ho'iri. field, therefore the |mpugned - ‘
- Notifi catron is Ilable to be set aside. |

7 anverse{y,~ ' worthy - AAG-

representing the respondents opposed the

arguments so advanced by Iearned lco,unsel "
l' representing th_e petitioners at the bar While
arguing that after the 25" amendment ,thei_
' I;'_’rovincial 'Ass.emb'ly‘ passed the .

continuation of laws Act No.111 of 2019
. : through  which the Vlaws_applicéblef to
| erstwhile PA’TA were‘ ailewed to'eontinue

_sncludrng “Prowncral Admrmstered Tnbal”

Areas Lewes Force Regulatron 201 2” and

S



th'éréforé ‘fhé' irﬁp‘ugned Notification -was-'
"issued per Iaw whtch does not require any
mterference by th:s court in _its writ
jUI'ISdICthﬂ under Article- 199 of the

Constltutlon Further petmoners are Civil

_ Servants, and; matter in question re‘volves ’

around the 'terms’and.conditioris of their.

service whlch is the exclusave domatn of

the Service Tnbunal as such the

, jurisdibtuqno_f this court is barred given the

explicit. provision' of Article 212 of the

~Constitution.

8. Heard. Record perused.
9. Before discussing merits of the case
we deem it éppropfiat_e to 'discuss the

background -of the matter. in hand to

properly comprehend the issue involved

~therein. it is worth mentioning ‘that‘e'(arlie.r.

the services of the Levies Force were dealt

_ with under the Frontier I(regillar _C‘orps. .

(FIC) rules, 1962 which was substituted by

the ‘-‘Provincial- Administered - Tribal Aréas

: ".Lewes Force Regulatlon 2012" (regulatlon)

and under the said regulatlon "PATA Levies




Force (servrce) Rules 2012” were framed
- for Prowncral Lewes Force. Whlle separate
servrce rules were .also framed thereunder"

for PA TA Federal Lewes Force performmg

dutles in “PATA" known as “PATA Federal o

Levies Force Serwce {Amended) Rules
M2013 Rulle 17 of the ibid rules deals with
the retlrement of the Lewes personnel

) whlch was amended from tlme to ttme'_;~ :

"However petltloners have become‘

aggrleved from the - tmpugned Notification
vide which the petltloners retlrement age
- .was altered which is challenged by them |
through tnstant petmons |
10. The main contention‘ of ‘the
petltroners is that after 25“‘ amendment the. '
regulatlon has- Iost tts eff icacy and sanctlty‘ -
" and has become redundant therefore the
tmpugned amendment under the sard )
o regulatton is |llegal bemg vord ab |n|t|o Iti |s.' -
_:worth mentlonlng that after the 25
'amendment in 2018 both FATA & PATA'
were merged in the province of»"Khyber

?'Pakhtun,khwa and F'ederal' Levies Force




: workmg in . FATA was merged into the .

I’: regular poltce -of the provrnce Albett. in "
‘Malakand Dwrsuon Lewes Force is - stlll
' regulated by “PATA Federal Lewes Force :
Service (Amended) Rules 2013'in view of

‘the Khyber Pakhtunkhwa Act No. 111 of

A 2019 through whlch the laws prevalent m
-erstwhlle PATA at the . time  of 25t
-' amendment were allowed to contmue

rncludmg regulatlon 2012 which stili hoids.

: the field and as such the same |s a valld

mstrument Therefore : tmpugned

~ " Notification was issued by _the resoondents ‘

with lawful authorityv.‘ o

11, 'AMoving. toward the status “of the B
' petitloners it is worth mentioning 'thiat earlier

" this court while . deciding WP No '528'-

M/2016 (lkramullah s case) determlned the .

' status of personnel of the Prowncral Levres o
Force ‘as that of civil servants in. the
following terms- o

“19. The Provmclal Levies Foroe
(“Force”) was granted statutory
cover - - through Khyber |
" Pakhtuhkhwa Regulatron No:1 of

,




- . ease reference paragraph Nos. 3
~and 4 of the Regulatlon are

@
)

()

(@

(9
(h)
)

. officers and staff of the Fame shall -

2014 _ {"‘Regulaiion"). Paragraph - L
- No.3 of the Regulation envisages - o | _
for constitution and establishment = - ‘ R
of the Force and its functions. For

reproduced as under:-

‘3. Power to constitute and

malntam by the Force and its . - ‘

functlons - (1) Govemment may

constitute and maintain a Force for .

performing - the following funct/ons : .
namely: , e
‘ensunng secunty of roads in PATA;
_ensunng secunty ‘and mannmg of _
piquet; _ ‘
-guarding  Govemment
‘and installations; o S
ensuring security - of jails and -

institutions

' arrested criminals;
(&)
. providing mobile escort to VIPs;

0

generally mamtammg Iaw and order

e

anti-smuggling activities especially
timbefsmuggling' ' '
destruct/on of illicit crops;

serwng of summons or procedures
raid and ambush; and . - ‘ ‘ —
such other functions as Govem}nenl- o R o 5‘*,

- may, by notification in the official

- Gazetts, require. the Force to .
* perform. : ,
2 In discharge of their functions,




~ be guided in accordance with this
Regulation and the rules.
(3  The head of the Force shall

be Commandant in his respecttve '

Jurisdiction.’ S
(4)  Secretary  to Govemment,

Home and Tribal Affairs Department -

. Shall be the competent authority of *
the Force.

(5). The Force shall consist of

such ranks and number of officers

and 'members “and shall be

constituted in such manner as may

be prescnbed by rules. :
(6)  The officers and members of
the  Force shall receive such pay,
pension, allowances and other
remunerations and shall enjoy such

' - leave and other pnwleges as may be' ’

prescnbed by rules. :
(7) The officers and members of

the Force shall wear such umform as. .
may be prescribed by rules or ..
" instructions. ‘

(8) The administration of the'

- Force shall vest in the Commandant .
in. his jurisdiction who shall
. administer it.in accordance with the -
provisions of this Regulation, rules .

and lnstruct:ons

(9 The . Commandant shall .

exercise. his powers and perform his’
functions under . the ' general

'supervision. and  directions. of

Government.




11

4. Powers and duﬂes of
offi cers and members of ‘the
Force. —An off icer or member of the

" Force shall-

(a)

(b)

{c)

(d)

" the Commandant or an officer

(e)

~ endanger or having endangered the

0

take ‘effective measures for ensuring
security of ass:gned jurisdiction and

for .safeguarding against acts of L
- unlawful interference; - '
prevent unauthorized persons and

vehicles from access to the temtonal ‘

Jurisdiction; ' _
take effective  measures  for

preventing sabotage, placeme'nt of .~

car bombs, Ietter bombs, dangerous

ammumtlon into the restricted area;

use-such arms and ammunition and

equipment as mey be authorized by

‘authorized by him' ‘

-endangering or aftempting to

safety of an installation and may use

-and

article and camiage of arms and -

;search and arrest w1thout warrant
_any person who he suspecls of

- such force as may. be necessary in -
the discharge of his eforesaidvduties; ,

perform such other !egal functlons as_ '

the - competent authonty may require

o Ahlm to perfonn

20. The close perusal of the
Regulation . would clearly show - -

salary. ‘from- the Provincial

s

-

" that the Force is receiving its

15 TR
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Exchequer and performs ~the

policing service ‘in the erstwhile

PATA. | |
21. -Having said this, we would
‘now refer to the crucial issue as to

‘whéther the employees of the -
Force can be termed as a civil -
: _'servants and as such they cannot

maintain a {‘cqnstituti'orial petition
before this. Court for‘ enforcement

of the terms & condltlons of thelr,

service.

22, The connotation  ‘civil

~ servant' is defined and explained

in reépegt to the Province of

- Khyber Pakhtunkhwa, in the Civil

Servants Act, 1973 (“Acf, 1973").

- For ease reference, we would

refer to Section 2 (b) of Act, 1973,
-whlch reads as under:-

2. Deﬁmtlons —(1) In this " act,

unless _ the context otherwise

reduires “the "followfng expressions

' shall have the meamngs hereby

. (@)
. (b)

respectively ass:gned to them thatis '
to say-

....................

-“civil servant” means a person who is

a member of a civil service of the

Province, or who holds a civil postin | -
" connection with the affairs of the

Prownce but does not mclude—— :

o




(i) a person who is on deputatioryr.to the
Province from the Federation or any : -
_ - other Province or other authority; . - A
b o () a person who is employed on _' »
' contract, or on work charged basis,
or who is paid from contingencies; or
(i) a person who is a . “worker” or _
" “workman” as defined in the N A
| | Factories. Act, 1934 (Act. XXV of o
\ o ' 1934),  or .the = Workman's
: ' S Compensation Act, 1923 (Act VIl of
- 1923)". o - )
23, The perusalof the definition o
would show that a member of a ‘ o
~civil service of the Province or
who holds -a civii post in
connection with the affairs of the
Province is civil servant. All
Pakistén Services are explained -
in Article 260. of the Constitution, |
which reads as Under:- -

.................................................
......................
R R P RN R T R R R RN IR

. R -+ “service of Pakistan’ means any

' . ) ' - service, post or office in connection

- with the affairs of the Federation or

. of a Province, and includes an All-

" Pakistan Service, service in the .
Armed Forces and any-other service

" declared to be a service of Pakistan -

by or under Act of [Majlis-e-Shoora




of sgrwce of persons in the service
of Pakistan shall be determined —

- a Province and posts in connection

.Explanatlon - In thts Amcle “All-

“common to the Federation and the )
"~ Provinces, which was in- extstence

14

(Parliament)] or of "a Provincial

A_ssémbly, but does not include .. _
service as  Speaker, Deputy S
Speaker,-  Chairman, Deputy .

: Chamnan Prime Mlmster Federal

Minister, Minister of - State, Chief
Minister, . Provincial ~ Minister,
[Attomey-General], [Advocate-
General],] Parliament Secretary] or
[Chairman or member of a Law : ’
Commission, Chairman .or member- '
of the Council of Islamic Ideology,
Special Assistant fto the Prime -
Minister, Adviser to the Prime <
Minister, Special Assistant toa Chfe_f ,
Minister, Adviser to.a Chief Minister] -~

or member of a House or a
Provmclal Assembly,

Whereas Article 240 of h
Constitution envisages that:- '

“240. Subject to the Constltutlon the -
appointments to and the condltlons

(a) T TERTITTTYSYTorrs

(b). in the case of.the services of

with the affairs of a Province, by or - " - -
under “Act of the Provincial

Assembly

Pakistan Service” means a serwce

immediately before the commencing




day or which may be created by Act
of [Majlis-e-Shoora (Parfiament)y” |

24, - The Phrase “performing in
connection - with the affairs of ..
~ Federation ‘or for present matter
- Province” was elaborately
explained in  the case of -
Salahuddin _and 2 others vs.
Frontier Sugar Mills & Dlstillegg

: Ltd., Tokht Bhai and 10 others
~ (PLD 1975 Supreme Court 244). -

“In the said judgment, the Ape_x-
Court has held:; . '
"Now, what is meant by the phrase

- “performing functlons i connectlon o

with the aﬂ’aus of the Federatlon ora
Province” - It is _clear that the
' reference is to govemmental or State
functions, .involving, in one from. or
anofher, an element of exercise of
public power. The functions ‘may be-
the traditional police functions of the
State, involving the mainténance of
law and order and other regulatory -
activities; . or they may compnse
functlons pertamlng fo - economic '

. .development,  social ‘welfare,

-education, public utility service and
other ~State enterprises of an
industrial or commercial héture

' Ordmanly, these funct:ons would be -

- performed by persons or agencies.
directly appointed, controlled and

‘financed by the State, ie., by the




~ Federal Government or a Provincial

- Government”, _

25. Admlttedly, as ewdent from->

the bare readmg of paragraph-3 &
4 of the_ReguIatlon, the present
petitioners are performing policing

service in the erstwhile tribai area,
however, their - terms and.
conditions are being " regulating

through Regulation No.1 of 2014
and after the omission . of Article

247 from.the Constitution; through
"a provincial statute i.e..the Khyber
Continuation of Laws in  the

B Erstwhile Provmcrally Admlmstered
Tribal Areastct, 201& -(Khyber

- Pakhtunkhwa Act No. IIl of 2019), * -~
- the operation of Regulation No.1 of".
‘2014 was continued. Thus, the

' essentlal criteria for being a civil

.servant is that the person holdlng - '
the post must perform h|s functlons .

in connectlon with "the affafrs of

Federatloanrovmce and the terms '
'and conditions of - his serwce‘?

should be determined by or under
“the Act of Parliament/Provincial
Assembly. The Apex Court .in the

'~ case of Federation of Paklstan'-

vthrqugh Secretam Mlmstg f '
Interior (Interior __Division),

Islamabad and 2 others vs. RO-

.




. 17? Ex-DSR MuhamMad Nazir

(1998 SCMR 1081), while dealing

with the case of an employee of
Pakistan Rangers has observed -

‘that:

' 7. Perusal of . these rules clearly
shows that they are all embracing,
and therefore, under the amendment , -

of section 1 of the Pakistan Rangers

 Ordinance, these rules would prevail
over the Rules of 1973. The Pakistan

Rangers Ordmance was promulgated

‘o - constitute a force called the
' ‘Paklstan Rangers for the pm_tectton of
- and maintenance .of order in the

border areas. Since with regard to the
.- status of the meimbers of the force the
Pakistan Rangers Ordinance is silent, ~

therefore, it can be safely said that

- the employees of the Pakistan
Rangers will be deemed to be civil .-~
Servants as~they ‘are performing

duties in connection with affairs of the
Federation and hence under the

Service - Tribunals -Act 1973, an .

appeal by a member of the Pakistan'
Rangers vregérdingh a matter relating

to te!ms and conditions of his service
is competent before the Federal :
: Service Tribunal...” ‘

' 26. Similarl_y, in the case of .
. Commandant, Frontier
Constabulary, . . Khyber

Pakhtunkhwa,_ Peshawar _and
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- others vs. Gul Ragib Khan and
 others (2018 SCMR 903), the

Hon’ble Apex Court has elaborately |

‘examined service structure of the

- employees of . Frontier
. Constabulary, which is established

under Frontier Constabulary - Act

- (ActXIll)  of 1915, Relevant
_paragraphs- of the said judgment ~

are reproduced as under:-

‘6. Three broad ftests for

establishing the status and character
of a civil servant emerge from the -
Constitutional mandate of the afore-
g_bing Articles. Firstly, under Article
240(a) of the  Constitution,
appoihtments to ‘and the terms and

~conditions of service of the persons in

the “service of Pakistan” are be

. determined bj/ or. 'u‘nder Act of
- Parfiament. Secondly, by virtue of
~ Article 260 of the Constitution,

service of Pakistan’ means any

" service, post or office in connection

with the affairs of the Federation.

‘Thirdly, under Article 212(1) (a) of the
Constitution, the exclusive jurisdiction,

to adjudicate disputes relating to the.

- terms and conditions of persons, who
_are in the service of Pakistan vests in -
.. @n Administrative Tribunal, namely, -

the Federal Service Tribunal, | These

tests are mentioned in the
Muhammad Mubeen-us-Salam  case

s

Cow



- adjoining the . North-West Frontier |
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-ibid (at pp. 686-689 of the law report), _
The definition of the " term ‘civi

- Servant' in " the Act adopts the

Constitutiqnal criteria given in Article
260 noted .above to reiterate that a .
‘person who, inter alié,»'holds a civii -
post “in connect)'on with the affairs of
the Federation" fncluding any such -
pb,st connected with défence, tobea-
civil-servant. The larger Bench has in
this respect taken the logical step to
incorporate the requirements under
Article 240 (a) and 260 of the -
Constitution as the definitional cntena

~ of the term “civil servant” (at p. 682 of
_ the law report).

7. Having noticed the qualifying
criteria of a civil servant under the
law, it is appropriate now to examine
the factual matrix of the present
contmvérsy. The FC was established
by the NWFP Constabulary Act, (Act-
Xilly of 1915 (“Constabulary Act’).
Section 3 of the Constabulary Act

- empowers the Federal Govemment to .
' maintain the FC as a force “for the
better protection and administration of

the extemnal frontiers of Paklstan

' within the fimits-of or adjoining North-

West ‘Frontier or any pan‘ thereof”.

Section 3-A of the Constabulary Act | :

authonses the Federal Govemment to
employ the FC outside the limits of or

Province in other parts of Pakistan for
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the  better protection = and

adminigtration of those parts. Section

- 5(1) of the Act ibid vests the Federal

Government with power to appoint
the Commandant and other persons

“including .the District .Consfabulary

foicers_. or Assistant Constabulary-
Officers of the force in one or more

- districts. Section 6 delegates fo the

Commandant  and - District
Constabulary Officer the power to
appoint subordinate officers in the

- manner prescribed by Rules-inade:

under the Act. The Federal .

- Govemment exercised its power
conferred by Section 21 of the

Constabulary Act, to ;frame the NWFP- ‘
Constabulary Rules, - 1958
(‘*Constabulary Rules”), in order to-

provide the terms and conditions of

service of the officers and men in the

FC.

8. It will be observed that the

" matlter of terms and bonditions of

serv)'ce of the respondent-empioyees
of the FC, are in the first place
regulated by the Constabulary Aot
and elaborated pursuant thereto by
the FC Rules._ The provisions made

by the Constabulary Rules’ are in

furtherance of and'in exercise of the .

' power conferred by the Constabiilary

Act. Therefore, "the terms and
conditions .of service of the )
employees of the FC are prescribed _




" in the Act and the Rules. The test Iaid

down in Afticle 240(a) "of the
Constitution -reddires that the
appointment to ‘and the terms and

conditions of service of posts in
-connection with the affairs of the
Federation and of ‘a service of

Pakistan shall be determined “by or -

under an Act of’ Parliament. The

: 'expression ‘by or under’ in Article
240(a) of the. Constttutfon authonzes

. the terms and condn‘tons of service of

a civil servant to be prowded both by -

Statute or by statutory "rules. The

provision made “in the ‘Cot"istabu!a_/y ,

Act and the Constabulary Rules,
- therefore, satisfy the Article 240(a)

test. The judgment in the Muhammad -
' Mubéen-us-Salam case  ibid.

endorses this pomt of wew -
“86.... The terms and condmons of
service of those employees, however,

are require'd to be specified under |

. Arlicle 240 oﬂf‘ the Constftutton by or
under Act or; the Paﬂlament Thus, the
conclus:oq would be that only those

persons, .who are in the service of -

Pakistan, 'as' discussed hereinabove,
and if thetr tenns and conditions are

- govemed - en‘her by a statute or
statutory rules, in terms of Amqle 2_40 '

of the Constitution, can seek remedy
before the Service Tribunals..” _
27. Similarly, this Couft in the
case of - Gul__Munir vs.

‘The =

R,
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Government of Pékistan- through - |
- Secretary, M_inistgg of States and .
Frontier Regions (SAFRON), -

Islamabad and others (2019 PLC -
" (C.S) 645), on the basis of law laid .

down by the Apex - Court 'in

' Commandant

Commandant,_ Erontiéf
- - Constabulary ____Khyber

Pakhtunkhbva, Peshawar’s case
(2018 SCMR 903), ‘while dealing

with the case of Federal Levies'
- Forcé,. which was established -
through Federal Levies Force -

Regulatson 2012 havmg the same
structure of service _'for its

- employees/force as provid‘ed' in

- Regulation No. 1 of 2014 has held y

- that “employees of the Federal

Levies Force whose terms and

conditions of service are governed
~ under ‘Féderal Levies . Force
Regulation, 2012 are civil servants.

| Keeping in view the above the - -

, Force establlshed under Regulation

‘No. 1 of 2014 qualifies the criferia

- of being civil servant in view of its

composition, functions ‘and duties

-as per law laid down by the Apex
- Court inthe cases of Federation of
Pakistan _through _ Secretary, ) .‘
_MiniSt_rzv of .interior _ (Interior

D:ws:onz, Islamabad and 2 others




p ~ Nazir

vs. RO-177 Ex-DSR Muhammad

ir _ (1998 SCMR 1081) and
Commandant, _ Frontier
| Constabulary, Khyber

Pakhtunkhwa, _Peshawar _and

others vs. Gul Ragib Khan and
others (2018 SCMR 903), thus, the

-~ preliminary objection raised by the

learned counsels for . the

- respondents is sustained and |

accordingly, the present pefitions in

‘. view of clear bar contained in
. Atticle 212 of the Constitution are

not - maintainable. The present

_ petifioners may  agitate their.
grievances before the Provincial =
\ 'Sen)ic_es Tribunal. However, priorto .
this judgment, the status of present

petitioners being a civil servant was

- not determined and in the similar
cases, the Apex Court in Gul Ragib

Khan's case (2018 SCMR 903)
has held that: -

“11. It follows from the dicta laid
down above that the protection of the

‘border areas is a soversign function

belonging to and performed by the

Federation. The -same ‘duty is

performed equally | the present case
by the FC not only on the frontiers of
KPK Province but alsoAby‘maint.aining h

‘order in other: parts of Pakistan. For |

discharging such functions, the




services ‘rendered by the FC have -

y | ' - Federation. Therefore_, the reasons
' . ' . given in the Muhammad Nazir case

hold that the employees of FC are civil
o servants Insofar as .the question of
competent remedy in respect of
‘ serwce disputes of FC .men is
concemed, we hold that in a matter

service of the res'pqndent-employees..
of the FC, an appeal before the .

' be availed by them within the statutory
period of limitation commencing from
“the daie of issuance of ceﬂ)‘ﬁed copy
_of this judgment. All these appeals
- filed by the appellant-Commandant,
FC are according allowed in above

" terms"”,

' servuce of both the forces IS governed

'.Tnbal Areas Levies Force Regulatlon

drrect nexus with the affairs of the

(supra) fully apply here as well and we:

relating to.‘tl;e terms and conditions of

- Federal Service Tribunal is available to -
them as the exclusive remedy under
" the law. Accordingly, this remedy may

* When case of the petitioners (PATA.
.Federal Levies Force) was examined in
ju_ktap_dsitioh- with " the Provincial Levies .

Foree and ibid judgment, we observed that -

under the rules e framed under the .

provns:ons of "Provmc:al Adm/mstered'

:{j
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2012", Therefdre, we believe that the

 status of petitioners is that of civil servants

~ for. all practical and material purposes, and

as “such, the - matter of terms and;

conditions of their service Asquérelly falls -
outside the ambit of. writ jurisdiction of this ,

court given the explicit bar contained in /'/-

Atticle 212 of the Constitution. As earlier
.disquséed sewice ru_les of the petitioneré
(PATA  Federal Levies Force) and

Provincial Levies Force both were framed

under the provisions of “Provincial

Administered Tribal. Areas Levies Force

Regilation; 201 2 and Athn-':iug‘h‘, the ibid -
‘judgment, the ~perso‘nnél .6f .Proyincial" R
‘Levies Force were declared -as C|V|I
"Se‘rvants, after exhaUstiVely' discuésing the
matter of . Levies Fdrgey‘perfonnihé their

- duties in PATA. Tﬁéref_ore. on the same

premise, we have no hesitation to hold. that

_the petitioners are Civil Servants ‘as. fﬁt—;?ir -

s:e‘rvi.ce fu_lﬁllsv the entire criteria of Ci\!lil

_ Servants so provided .i;yfthvevlaw. Learned

. counse_‘l re_present_ing the pet@tio'néfs could

‘ - X



not dlstmgmsh the status of petlttoners

(PATA Federa/ Lewes Force) vis a vis

Provincial Le_avy Force in any manner, Both

. forces are performing their functions in the -

same are_a for  the same object-' and;

"purpose and both are belng mamtaaned :

through - the provmcnal exchequer.
Therefore, the matters arising out of- the

terms and; conditions of service of ‘the

-

petitioners " are only ‘amenable to the .

juriédiction of the Service Tribunal in terms |

of Article 212 of the Constitution.

So far as the cohtention of petitioneré- _ |

'

' that they have chal!enged the vires of the
: tmpugned Notifi catlon and as such the

same are not amenable to' the jurisdiction

of -the Service Tribunal is- concerned,

suffice it to state that it has long been

. settled that Service Tribunal has anip!a

jurisdiction to deal with the issue of vires of -

: the Iaw and rules'framed théreunder 2015

SCMR 253 NATIONAL ASSEMBLY_

SECRETARIAT through Sectrary V
MANZOOR AHMAD |

, and pthers.

R
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Therefore, the contention SO.egitated at the ,
bar is misconceived and as such repelled.

In view thereof, the status of

- petitioners haé ‘been declared as that of

" Civil Servants and the matter in questron-

revolves around the terms and condltlons‘

" of their service which does, fall outside the .

jurisdiction of this court given the baring

' »provision of Ar:ticle 212 of the Constitution

- _and as such mstant petltlons are dismlssed :

being not mamtalnable However v'the,

-petltlo_ners .may approach the worthy
* Service Tribunal for the Aredressal of thelr-
,'_gnevance |f SO advnsed Albelt earller the ;
“status of petatnoners berng cwrl servants

A'_wlas not determmed therefore, " the

petitioners may avail the r_emedy of appeal - .

. within the- statUtOry.'.period' of limitation ~'
oomrnencing‘ from the date of"is.'suanoe of

the certified copy of thisgjvdgment in ferms
'."of the judgment of august apex court in Gul

. Raqtb khan’'s case 2018 SCMR 903

coc‘ _ Nos.38-M/2021. ~in’

W.P.No.367-M/2021 and; COC” No.436-
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P/2022 in W.P. No 1335—P/2022

dnsm:ssed for havmg become lnfructuous

are

Announced. . o
- Dt.29/11/2022.

HON’BLE MR JUSTICE LAL JAN KHA’I‘TAK,
. HON’BLE MRJUSTICE S M ATTIQUE SHAH &

(A KKHAN Court Secretery)
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p WAKALAT NAMA

BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

SERVICE APPEAL NO. : /2023

(Petitioner) .
(Plaintiff)
(Appellant)
MUJIB UR REHMAN - (Accused)

VERSUS

THE GOVERNMENT OF KHYBER PAKHTUNKHWA THROUGH CHIEF
'~ SECRETARY, KPK AND OTHERS

(Respondents)
(Defendant)
(Opponent)
(Complainant)

I, MUJIB UR REHMAN RESIDENT OF DISTRICT CHITRAL LOWER, (APPELLANT)

The above named appellant hereby appoints and constitute SIDRA NAZIR,
ADVOCATE HIGH COURT, PESHAWAR, as counseél for (Appellant) in the above -
mentioned case, to do all or any of the following acts deeds and things:-

I- "To appear, act and plead for me/us in the above mentioned case in this .
Court/Tribunal or any other court/tribunal in which the same may be tried or heard
and any other proceedings arising out of or connected therewith.

-2- To sign, verify and file or withdraw all proceedings, petitions, appeals, revision, review -
affidavits and applications for compromise cor withdrawal, or for submission to
arbitration of the said case, or any other document, as may be deemed necessary or
advisable by him for the conduct prosecution or defense of the said case at any stages.

3- To receive payment of and issue receipts for all money that may be or become due and

' payable to us during the course or on the conclusion of the proceedings. To do all

other acts and. things this may be deemed necessary or advisable during the cotirse of
- the proceedings. )

AND HEREBY AGREE:-

a) To ratify whatever the said Advocate may do in the proceedings, .

"b) Not to hold the Advocate responcitle if the said case be proceeded ex-parte or
dismissed in default in’ consequience of their absence from the Court/T rlbLmaL
when it is called for hearing.

c) That the Advocate shall be entxtled to withdraw from the prosecution of the s(ua’
case if the whole OR any part of the agreed fec remains unpaid.

In witness whereof I/We haveé signed this power of At’orney/ Walalat Nama hereunder the conten t‘~

of which have been read/ex plamed to me /u% and fully vnderstood by me / us this
18-01-2023 at Peshawar )

\ —
~SIGNATURE OF APPELLANT

LL B { HOﬂa), LM
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’ WAKALAT NAMA

BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
. TRIBUNAL PESHAWAR

S

SERVICE APPEAL NO., - - R /2023
| (Petitioner)
(Plaintiff)
’ ~ (Appellant)
MUJIB UR REHMAN (Accused)
VERSUS ' :

THE GOVERNMENT OF KHYBER PAKHTUNKHWA THROUGH CHIEF
- SECRETARY, KPK AND OTHERS -

(Respondents)
(Defendant)
(Opponent)
(Complalnant)

‘[, MUJIB UR REHMAN RESIDENT OF DISTRI(‘T CHITRAL LOWER (APPELLANT)
The above named appellant hereby appoints and constitute SIDRA NAZIR, .

-ADVOCATE HIGH COURT, PESHAWAR, as counsel for (Appellant) in the above
~mentioned case, to do all or any of the following acts, deeds and things:-

1- To appear, act and plead for me/us .in the above mentioned case in this
Court/Tribunal or any other court/triBunal in which the same may be tried or heard
and any other proceedings arising out of or connected therewith.

2- To sign, verify and file or withdraw all I‘roceedmgs petitions, appeals, revision, review
affidavits and applications for coiipromise or withdrawal, or for submission to
arbitration of the said case, or any other document, as may be deemed necessary or
advisable by him for the conduct, progecution or defense of the said case at any stages.

3- To receive paymert of and issue recsipts for all money that may be or become due and

- payable to us during the course or on the conclusion of the proceedings. To do all
other acts and things this may be deemed necessary or advisable during the course of
the proceedings.

AND HEREBY AGREE:- . ,

a) To ratify whatever the said Advocate may do in the proceedings.

b) Not to hold the Advocate responsible if the said case be proceeded ex-parte or
dismissed in default in r‘onq\.qupng,e of thelr absence from the Court/Tribunal
when it is called for hearing..

c) That the Advocate shall be entitled fo withdraw from the prosecution of the said
case if the whole OR any part cf the agreed fee remains unpaid.

In witness whereof I/We have signed this power ¢f Attorney/Wakalat Nama hereunder the contents
of which have been read/explained to me/us and fa]ly unders’rood by me / us this
18-01-2023 at Peshawar.

4« F APPELLANT

Accepted subject to term regarding payment of fee.

Lo Azt ﬁ”ﬁ
SIDRA NAZIR
ADVOCATE HIGH COUBI--———’

LL.B (Hons), LL.M




