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The  appeal of Mr. IFazal Muhammad resubmitted
today by Mr. Sher Hyder Khan AdVQcate. It is fixed for
preliminary hearing before Single Bench at. Peshawar
on’ . Parcha Peshi is given to appellam/couriscl for the

date fixed.
By th order of Chairman
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNEL, PESHAWAR

Service Appeal No of 2023

Tanad MWW s

VERSUS

Government of Khyber Pakhtunkhwa through
Chief Secretary KPK & Others

APPLICATION--FOR FIXATION OF SERVICE APPEAL BEFORE
THE PRINCIPAL SEAT AT PESHAWAR

Respectfully Shweth;

1. That the instant service appeal along with other connected appeals
have been instituted before this Honorable Tribunal and where no
date of hearing is fixed.

2. That the instant service appeal related to the levies personnel
regulated by Home Department Government of Khyber
Pakhtunkhwa; where the varies of amended levies rule have been
challenged before this Honorable Tribunal.

3. That the other identical cases belong to Khyber Pakhtunkhwa e.g
Kohat, Hangu, Dir Upper and Dir Lower etc have been filed before
this Honorable Tribunal and have been allowed to fixed before the
Principal Seat at Peshawar. Q75 312 |2an3

4. That the instant service appeal is also one the same nature and
identical case.

Therefore; it is humbly submitted that the case may be fixed before
the principal seat of this Honorable Tribunal for better
administration of justice.

Advockt llant

SHER HYDER KHAN
. ADVOCATE HIGH COURT
LL.B (Hons), LL.M (I-L) |
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The appeal of Mr. Fazal Muhammad  r/o village Arandu Khas Tehsil Drosh District

L

Chitral Lower received today i.e. on 23.01.2023 is incomplete on the following score which is
returned to the counsel for the appellant for completion and resubmission within 15 days.

‘/l? Memorandum of appeal be got signed by the appellant.
2- Copy of departmental appeal against the impugned orders/notification in respect of
appellant is not attached with the appeal which may be placed on it.
“X3- Copy of final/rejection order of departmental appeal is not attached with the appeal
~which may be placed on it.
4-_Annexure-B of the appeal illegible which may be replaced by legible/better one.
- Check list is blank which may be filled up.

sl\l‘o. % Qk\‘ /ST, , ' N
D 2\_4]_] | /2023 ‘ ~

REGISTRAR.
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR.

Mr. Sher Hyder Khan Adv.
High Court at Peshawar.
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BEFORE THE HONORABLE KHYBER PAKHTUN KHWA SERVICES
TRIBUNAL, PESHAWAR

SERVICE APPEAL No__ LUC/ of 2023

Fazal Muhammad
VE R sSUS

Government of Khyber Pakhtunkhwa through Chief Secretary KPK &
Other

INDEX

Affidavit

Addresses of Parties

Copy of Rule/Notification Dated; 14.07.2020

Copy of impugned amended rule/notification
along with Schedule Dated:; 22.03.2021

Copy of impugned retirement Order of Deputy
Commissioner Chitral Dated;15.04.2021

Copy of Departmental Letter Dated 07/04/2021

COPY OF W.P 540-M/2021; decided on dated; 29-
11-2022

Wakalat Nama

YDER KHAN
ADVOCATE HIGH COURT
N LL.B (Hons), LL.M (I-L)

T T B R A N G e TR g

¥ NOEINES

The Magister & Associates

103, Said Anwar Plaza,

‘Dabgari Gardens Peshawar Cantt
Ph: 091 -2214005 Cell 0336-9377022
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'BEFORE THE HONORABLE KHYBER PAKHTUN KHWA
SERVICES TRIBUNAL, PESHAWAR

Service Appeal-No L” L’ of 2023

Fazal Muhammad S/0 Zar Muhammad R/O Vlllage Arandu Khas
Tehsal Drosh & DlS’ll’ICt Chltral Lower

N\

Appellant

VERSUS

Government of Khyber Pakhtunkhwa through Chief Secretary
KPK at Civil Secretariat Peshawar.

Secretary Home & Tribal Affatrs Government of Khyber
Pakhtunkhwa at Civil Secretarlat Peshawar

Commissioner Malakand DIVISIon at Saidu Sharif Swat

Deputy Commissioner / Commandant Chltral Lewes at DC Offlce
District Chltral (Lower)
Respondents

APPEAL.UNDER SECTION 4 OF KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL _ ACT 1974, TO THE EFFECT = THAT THE
ORDERS/NOTIEICATIONS DATED _22/03/2021 AND 15/04/2021
RESPECTIVELY, MAY PLEASE BE SET ASIDE, BEING ILLEGAL, VOID
AB INITIO AND WITHOUT ANY JUSTIFICATION, AND CONSEQUENTLY
THE _RESPONDENTS MAY PLEASE BE DIRECTED" - 10
COMPLY/IMPLEMENT NOTIFICATION DATED 1&/07/2020 IN ITS
LETTER AND SPIRIT

RESPECTFULLY SHEWETH )

Brief facts and grounds giving rise to the mstant appeal are as
under;

!

| That the appellant has been serving as regular member of -
'Chitral Levies Force having a considerable length of services at

his credit.

That the appellant is performlng his duties with'great zeal zest
devotion and dedscahon at his level  best to the entire
satisfaction of his superlors

I




*

‘That the provnncual government introduced amendments

through notification number No. SO(POLICE-II)HD/1-3 dated
14/07/2020 in the provincially administered tribal areas levis
force rules 2015 vide which the appellant is entitled to
continue his duties till attaining age of superannuation i.e (60)
years of services. The relevant schedule of Rulel6 is: belng-
reproduced to assist this Honorable tribunal.

(a) - for sub rule (1), the following shall be substituted
namely: “() all uniformed force shall retire from
service ‘on attaining the age of superannuation ie
Sixty (60) years or they may opt for retirement after

completlon of twenty five (25) years regular services
and

(b) Schedule lV shall be deleted.

Copy of Rule/Notlflcatlon attached
as annexure “A”

That there were certain objections in respect of  the above
mentioned policy of uniform retirement age, hence the rules
were- further amended. on- 22.03.2021. The amended ‘rule
seventeenth 17) WhICh prowdes for retirement on attammg the
age of superannuation was again omitted and amended schedute
3 of the rules of 2015 and consequently the lower rank officials
were compulsorily retire from service after performing their
duties for a certain perlod provided 'in the schedule which IS
reproduced for assustance of this honorable tribunal.

Schedute -l
[See rule 17} !
Serial No | Name of the Post / Rank Qualification for Promotion | Length of Service / Age |

1 . | Subedar Major (BS-16) On the basis of Seniority-cum- | Thirty Seven Years or
fitness from amongst the | Three Years' Service as
Subedars having mtermed!ate Subedar Major or Sixty
Qualification Years of Age whichever

is earlier

2 Subedar (BS-13) By promotlon on the basis of | Thirty  Five  years

seniority-cum-fitness -in the
following manner namely

(i). fifty percent (50%) form
amongst the Naib Subedars
having intermediate
qualification; and

service or five -years
service as subedar or
sixty years of age
whichever is earlier




(ii). Fifty Percent (50%) from,
amongst Naib Subedars having
Secondary School.Certificate

3 Naib Subedar (BS-11)

By promotion, on the basis of
seniority-cum-fitness in the

foltowing manner, namely

(i). fifty percent (50%) from
amongst the Naib Subedars

Thirty  three  years

services ' or -seven |

years’ service as Niab
subedar or sixty years
of age whichever is
earlier .

having ~ " Intermediates -
| qualification; and

(i) fifty percent (50%) form
amongst Hawaldars |

4 Hawaldar (BS-08) - . Thirty-dne years'.-

service or three years'

fifty-one years of age, -
"Whichever is earlier

service as Hawaldar or

5 Naik (BS-07) -

P

Twenty-nine years
service or three years
service as Naik or forty
eight years of age, -

" | Whichever is earlier. -

) L/Naik (BS-06) o ' -
o o service or three years
service as L/Naik or
Forty five years of age,
Whichever is earlier

- .| Twenty Seven. Years |

7 - | Sepoy (BS-05) ’ L. | Twenty Five  years
~ : - ' : services or forty two

years of age, ,

Whichever is earlier

. rules ibid.

Copy of the lmpugned Rule along W|th schedule & retlrement Order are .
annexure “B” & ‘"

That the appellant along with his other colleagues and mernbers
of other District Levies Force raised their objections highlighting
anomal:es in the amended rule. upon “which respondent no. 3

‘addressed a letter to all the deputy commissioners in Malakand

division with the direction to re- consrder the amendments to

Copy of Letter Dated 07/0h/2021 attached as Annexure ‘D°

That the appellant has been, drscrlmmated through notification

dated 22.03.2021 & 15.04.2021 whereby the salary, rank and

semerity of the appellant has been relegated to lower grade and

retired compulsorlly

, That the appellant being aggrieved of the acts of the respondents
~preferred writ petltlon before the honorable Peshawar High
Court Peshawar, which has been dlsposed off V|de order dated
29/11/2022 with-the ‘directions to the appellant to- approach the -




Honorable Tnbunal for redressal of his grtevances hence; the
instant service appeal inter alia, on the following grounds.
~ Copy of Judgement dated 29/11/2(]22 is attached as annexure “E"

GB(DUNDS'

A

That the impugned Notifications and orders passed by
Respondents are against the appllcable Rules and consequently
|llegal void ab initio and of no legal effect. -

That the appellant has beén retlred prematurely irrespective of
the fact that the appellant is entitled for promotion to the next
hlgher grade as suffluent number of posts are still layang
vacant.

That the rmpugned notifications of amending relevant rules and
retirement of the- appellant thereunder - rllegal and
unconstitutional hence the same is liable to be declared as
such

That it is a settled proposition of law that rules cannot be
amended to the detriment of civil servant /employee, Even,
otherwise the same will have prospectlve effect and cannot be
applled retrospectwely

That the revised schedule 3 of the impugned amended rules is
self-contradictory and discriminatory as. well. The said
schedule prescribed 60 years of age and certain maximum
length of service for htgher rank officials i.e Subedar Major
Subedar and Naib Subedar, while in case of lower rank ofﬁcnals
like the appellant have been treated with discrimination by not
extendlng full beneflts of the rules ibid.

That the impugned notification dated 22/03/2021 has no
retrospectlve effect, yet the same has been applied against the
appellant which is flagrant violation of fundamental rlghts
guaranteed by the constitution.

That the respondents have violated Article, 4 of the Constitutien
of Islamic Republic of Pakistan, 1973 with its heading “Rights of
Individual to be dealt with in accordance wuth the Law” it is




mandatory for respondents to comply wnth law and rules in fair,.
equal and lawful manner as well as prohibitory for them to act
in a manner which is not admissible in law/rules; hence their
such act with effect to compel the petitioners for retlrement is
totally VOld

That according to Artlcle 25 of the Constttutton of Islamlc
Republic of Pakistan, 1973 all citizens are equal before Law and .
are entitled to equal protection of Law but the respondents
violated this Article of the Constitution. - - A

‘That act of r‘espondents‘ with effect to deny right'to service of

petitioners and their omission to protect the same is; against
Article, 27 of the Constitution of Istamic Republic of Pakistan,

1973 with its headlng “Safe Guard agalnst dlscrlmtnatlon in

servn:es

- That the appellant seeks leave of this honorable tribunal to
.argue/ralse addltlonal grounds at the tlme of arguments

It is therefore humbly prayed that, on acceptance of the instant
appeal the impugned notifications dated 22/03/2021 and
15/0&/2021 respectlvely may please be declared illegal, void ab
initio and having no - legal . effect and consequently the
respondents may please be directed to implement the
notification dated 14/07/2020 in its letter and spirit by
reinstating the appellant in to service wuth all the accrumg back
benefits.

Any other relief deemed approprxate and not specifically asked
for may also be granted

ADVOCATE HIGH COURT
LL.B (Hons), LL.M (I-L)




BEFORE THE HONORABLE KHYBER PAKHTUN KHWA SERVICES
' TRIBUNEL, PESHAWAR

Service Appeal No of 2023

Fazal'Muhammad

VERSUS

Government of Khyber Pakhtunkhwa through
Chief Secretary KPK & Others

AFFIDAVIT

|, Fazal Muhammad S/O Zar Muhammad R/0 Village Arandu
Knhas Tehsil Drosh & District Chitral Lower appellant do hereby
solemnly affirm and declare on Oath that all the contents of the
subject appeal -are true and ‘correct to the best of -my
knowledge and belief and nothlng has been concealed from this
Honourable Court.

Deponen
CNIC
Cell No

LL B (Hons), LL.M (I L)

~




" BEFORE THE HONORABLE KHYBER PAKHTUN KHWA SERVICES
‘ TRIBUNAL PESHAWAR |

-

| Serwce Appeat No _ of 2023

: ‘Fazal Muhammad S/O lar Muhammad R/O Vitlage Arandu Khas - '
. _Tehsnl Drosh & District Chitral Lower SRR
' - : | ......_.-...APPELLANT-

VERSUS

Government of Khyber Pakhtunkhwa through Chlef Secretary .
KPK at C|V|l Secretariat Peshawar and others. :

<RESPONDENTS

L3

- ADDRESSES OF PARTIES

APPELLANT .
" Fazal'Muhammad S/0 Zar Muhammad R/0 Village Arandu Khas
A Tehsrt Drosh & Dlstrlct Chltral Lower

| Respondents
1.. Government of Khyber Pakhtunkhwa through Chief Secretary
KPK at CIVIl Secretarlat Peshawar

2 Secretary Home & Tribal Affairs Government of Khyber
_ Pakhtunkhwa at Civil Secretarlat Peshawar

3 Commissioner Malakand Division, at Saidu;Sha_rif Swat

b Deputy Commlssmner / Commandant Chitrat Levres at DC Office -
District Chltral (Lower)

B ~Appell an u
Through | ’

SHER HYDER KH N
ADVOCATETF COURT _
LL.B (Hons), LL.M (I-L)

The Magister & Associates

. 103, Said Anwar Plaza,

Dabgarl Gardens Peshawar Cantt
Ph: 091-2214005 Cell: 0336-9377022




BETTER COPY

' HOME DEPARTMENT
NOTIFICATION
- Dated Peshawar the .14-07-2020

. No SO (Pollce-IDHD/l-3 In exercise of the power conferred by Secnon 9 of the
Provmcxally ‘Admiinistered Tribal Areas Levies Force Regulation 2012, the Government
of the Khyber Pakhtunkhwa 1s pleased to direct that in the Provmxcally .Administered
Tnbal Areas (PATA) Federal Levies Forc'e Service. (Amended) Rules, 2013, the

fonowmg further amendments shall be made, namely

Amendments

Inthe said rules:-

L AR

a) Ero rule 17, the following shdll be subst tutcd, namelxl

“17, Retirement.— All Levies Personal shall retire from semcc on
attammg then age of supcrarmuaﬁon i.e sixty (60) years or they may opt

for retxrcmcnt after comple jen of twenty-ﬁve 2 5) years regular service,

and .
b) Schedule-111 shall be deleted

SECRETARY
GOVT OF KHYBER PAKHTUNKHWA
ME DEPAR.TMENT

Copy forwarded to the:-

XX}OQCX : ' ‘_,.]/.C’

R , 4 L : L.B Hons), LLM

&.D\‘GC ATE HIGH COURT




-3

i

LR HE Fi

GOVERNMENT OF KHYBER PAKHTUNKHWA
HOME AND TRIBAL AFFAIRS DEPARTMENT

.t 42

NOTIFICATION -
Peshawar, dated the 22.3-2021

No. SO(Polsce-f!)HD/MKmavsesfMlsc /2020 in  exercise -of the powers
conferred by Sectlon g of the PATA Levies I%rcssr Regulation, 2012, the Provincia!
Government of Khyber Parhiunkhwa s plessed to direct that in the PATA Federa

Levies Force Service (Amendec) Rules, 2073, the following further amendments shall
be made, namely:- A
' . Amendments PR
In the said rules:-
1 InRule 4, sub-rue H) tJ*e foliowmgshall oe subsmuted namely:
" Ccmmandant shall be the appomtmg ashority for initia)
recruitment and nremotion up to the rank ¢ Subndar
Provided that the apaoi n*mg authority for pu-pose of
promotion 1o tne posts of Supedar Major and Suparm;endoms snall be .
Secretary. Home Depantment.” - J

D

Fcr Rute 17, the following ‘:hall be subsmutec namely,

7. Renrement Al Levy perso'\nel shall retire as per Schecule-lll and o -
extension in service after retirement shall be granted",

v

1\
3. For Schedule-Iit. the following shall be substituted, namely: ) }ivu- P

“Schedule-ill . : i
{see rule 17]

S.No.  Name of the Post/Rank |  Qualification for Promotion , Length of Service / |
: Age

£
|
Subedar Malor (BS-16) On the ‘basis of Seniority- Thiy Seven Years or!

cum-fitness from amongst ' Taree Years Service as
- the Subedars having @ Subedar Major ¢r Sixly
[ St - mte'rledlale QuailflcaUOn ‘ears of age whichaver
is earlier
By prcmoton, on ihe bagis | Thrty Five - Y==nrs ;
of Semerily Cum Fitness in ! service or Fiva Yeras
i ine  folowing  manner,  sarvice -as Subedar or |
! : namal . i Sty years of asa
o Py Sercent (60%) whschever is garlief

|- . . ; from  amongst the |
Naib - Subedars

: havmg inlermediate )
l qualificaiion, and

po .

[ Sugedar (BS-13)-

“r -

l. . - (i) Fifiy Percent (30%)
from amongs: Maib | l
Subedars  naving
Se¢oandary  School
Certificzia . 1 : !
Meih Subadar (BS-11%) . By prom)ucn o ihe pasie  Thuty  Tares vears |
of Seniority Zum Fitness in | Serssa or Sevan Years
lhe ‘chiow ng mannze, | Sersica as rzio
ramsaly S Suteda® on SIxfy Yezrs
(i} Fifty Ferczr: (50%, lromlof ace  wWAIChever hs
amengst g Mzith Supedars . earlisr
naving inlermeciate
gualficaticn;ad
0.) Fity Parcert (50%) from |
amongst Hawaldars

e o et e e e o

AN

}‘\" -

)=
/ 4

%5




SSeoHd PIE

'8 No, 1| Name of the Post / Rank | Qualification for Promotion ) Length of Service / |
i : . [ _-___Age :
3 i Hawaider {BS-08) [ Thirty One years sarvice
{ ] ar Theee years sarvica |
| as Hawaldar or Fifty. i
| One years o ags, i
| whichever is earlier. !
. | Twenty Nine years O
1 service or Three years |
| service as Naik or Forty |
Eightysars of age, |
whichever is earlier, -
3 Lina k ( j - I Twenty Seven years
’ service or Thies years
sarvice as L/Naik or
Farty Five years of age,
whichgver is earlig:
Twehty Five years.
- I safvice or Forty Two
|} years of age whichever i
i5 eariier.” {

|
1
I

Nai¢ (BS-C7)

SR A

)
( 2]
o
&

1

L S

I R

' [

Sapay (8S-05)

—

SECRETARY TO
GOVERNMENT OF KHYBER PAKr!TUNP\HWA
HOME & TRIBAL AFFAIRS DEPARTMENT

Copy forwarded. to the:-

13 Principal Secretaw to the Governor, Khybar Pakntunkhwa.

2. Principal Secretary to the Chief Minister, Khyber Pakhtunkhwa,

3. . All Administrative Secretaries to Governmeant of Khybsr Pakntunkhwa.

4, necus trar, Peshawar Yigh Court, Peshawar,

5. Al Commiss.oners, ¥hyber Pakhtunihwa

8.» Al D2puly Commizsioners, Khyber Pathiunkhwa. . N

7. Provincial Police Officers, Khyber Pakhtunkhwa,

8, A -Heads of Attached Dapart'rent in Knhybar Pakhtunkhwa.

9.~ PSOto the Chief Secretary. Khyber Pakhtunkhwa. : T

10. Accountant General, Khybar Pakhtunkhwa. ‘ )
11, Direction Information, Khyber Pakhtunxhwa.

12, The Manger Government Printing & Stationgry Department Khyber Parhtunknwa.
He'ls reguested to publish tha 2%ova Notifcation in the Extra Ordinary Gazette of
Khyber Pa<itenikhwa and aU"" y 5% copigs (Printed) of the same {2 *hz Home
r‘epcf‘nﬂgh‘

=< Mar, 283( 7 (A=}
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SYBER PAJ( TUNKHWA ‘
& T RHBAL A?’FAIRS DL-F“ARTMENT '

NO. 50 (POLICE|/HD/2-5/018/CHITRAL/VOLI - P
~ Dated Peshawar the 16.12.2021. ‘

v
H

| The Deputy Commlssxoner / Commandanf
Lower Chl’frol Chitral Levies

SUBJECT: - Chijef Mmzster Dlrechves Resforchon of Schedule Hl of
Federal Levies Rules 2013 and Schedule IV of Provincial o
Levxee Force Rules 2015 in Chstrof Levues Lower Chitral. - e
. ’ R V)
-Dear Sir, . Q ¥ \L/

dlreded to refer.to vour office. letter no. 249/DC/CLL g "

o :do’fed 6-12-2021 on- 1hc subject notzd above and fo srote thc’f promonon

fforn ‘Sepoy to Howoldors _may be camed out as per past practice. The
r“ondlhon of matric quohflcufson is meant only for mmo] recru:trnenf os o

er fhis
‘ deor‘rmem‘ s nahhcohon dated .’7 10-2021; p!eove '

Yours'fqiihfﬁ”?, ‘ _.'

. Endst: No & date of even )
- Copy forwarded to:- - -~

1. PS to.Secrefary.Home & TA's Department.
2. Master file. -
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Published by Authority

PESHAWAR, TUESDAY, 30" NOVEMBER, 2021."

- PROVINCIAL ASSEMBLY SECRETARIAT
KHYBER PAKHTUNKHWA

ROTIFICATION
Dated Peshawar, the 30 NOVEMBER 2021,

“No. PA/Khyber. Pakhtunkhwa/Bills- 192/202 1/8536.— The Provincially Admmlstered Trnb'xl
'Areas Levies Force (Amendment) Bill, 2021 having been passed by the Provincial Assembly of Khyber
Pakhtunkhwa on 227 NOVEMBER, 2021 and assented to by the Governor of the Khyber Pakhtunkhwa
on 260 NOVEMBER, 2021 is hereby publ:shed as an Act of the Provmma! Leglslature of the Khyber
Pakhtunkhwa

PROWNC!ALL,’;'\LI“J‘.ENISTERED TRIRA': AEAS LEVIES FORCT 4KIENDMENT) ACT, 222
(KHYBER PAKHTU} I'»z'i\ ACTNO. XY 2. -20z%

(First published after having received the assent of the Govermnorof the
Khyber Pakhtunkfwa in the Gazette of the Khyber Pakhtunkhwa,
(Extraordinary), dated the 30t November, 2021), .

y AN
ACT. ‘

1ty amendd the Provincially . mmnnluwl /nhu/ dreas Levies lm' v Rewulution, 2042

WHEREAS it is expedient to .mu.nd IhL rovineialby \dln:n,,\w.d Iribal Arces fovies
Force Ruvulalmn 2012,

11 is hereby enacted by the Provineial Assembly of the Khyber Pukhtunkhwa as follows:

1 Short. title and commencement.—-(1) This- Act mayv he called the, Provinenbhy
Administered Tribal Arcas Levies Force (Amendment) Act. 2021, -

(2 It shall come into foree with effeet from 22.03. "0-"[
i
2 Insertion of new section to the (Khyber Pakhtun\‘-v 1 Regulation No. ! of 2012.---In1th

Provincially Administered Tribal Areas Levies Force Rewuiation. 2012 (Whvber Pakhtunkbw
Regulatton Na. Faf 20123, alter section 10, the following new section shall be added. namely:

503 - -




. 504 KHYBER'PAKHT'UNKHWAGOVERNMEH'{ GAZETTE, EXTRAORDINARY, 30 NOVEM_BER, 22,

Cfrom the Force. with efleet from 22,03.2021, -t} the commencement of the Provineia!:
‘Auminisiered Tribal Areas lLevies Foree.(Amendment) Act. 2021, shall be reinstated.in the Foree.

“1t. Rl:-mk.hxtnnum of the levies nusnnncl — Al fevies personnel. who ha\c been mm i

as regular employees. with L“L‘Ll from their respcclwc dates of retirement and they shall be. dccmui
s never rclnu.l [rom the Foree.” S : -

'BY.ORDER OF MR. SPEAKER R
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNXHWA.

' {KIFAYAT ULLAH KHAN AFRIDI}
: Secretary
Provmc1al Assembly of !\h\ ber l’aklmmkhxm .

.- Printed and published ty the Manager,
Ststy, & Pig. Depit., Khyber Pokiituniwa, Peshawar




GOVERNMI‘NT 7 IKHYBER PAKH NKHWA
. HOME AND TRICR, L AFFAiRS DI:F'ARTMENT

NOTIFICATIGN -
. Lestipwnr, sateid she 31-110 2021 - L -
KO, SO{POLICE-i 1-3/FEDERAL LEVIES 2021:. in exefcise of Ihe powers . o
conferred by Section-9 of e PATA Levies Force Regulation, 2012, and in
' confinuation  of  Ihis departmenl  nalificalion ‘No.  SOf{Pclice- .
v liJHD/M!\DIIevféS/Mtsci"O"O dated 22—03~"0”I the Provinciol Governmen
, : of- Khyber Pakhiunkhwa is pleased o direc! that.in Ihe PATA federal
. ’ Levies Force Service (Amended) Rules, 2013, ihe laowing further ormendments
shall be made, nomely:-" -+ s . 3 ' -
1 H R son -
- . - SCHEBYLE-I1}
) s, Nome of Iha Payl £ . - Lengih of Servico / Aga . -
N . Ha, Raak R L ' . - [
3 LN S R I RN Thily Severt Yaas ehierece of Nee Yeond' Keoatu G a..u:ua MCI;J @ Swy L o "
- t s of ang whIhuvr 8 NG X . ‘
H v 3 tvaar {05-19] Wity Five Yeas al 14eacn of Th 1ean’ tufv..y 12 Subeodr o Sulr D N
' . Uig wlichs e e, T ’
- j 3 N2ohuteas (65 Tty Wieee et ot Senlce o Seven YeOn wt..0C Of HOD SUDAOS) Co oty [ ;. -
‘ o vk ol age weicheyet Iy warict, i C
[ 3 nangax (8508 - Itaty ane yean ol 1emvca or fitly Gnr your Of ogu whichoves is coiber, ‘ . [ .
: - 1
' . - [N i
H] e (65005 | Tweanly nne yucr ol wnlca o oy oing yuCis 0Qo whichpviy b carbus, t i . .l
& | vitvaa (85-CE) 1w LMY 3GYON Yo ot 19rvica of (cily 10ved ¥ e0s oot wiucnewer I eotil. - . 3 . g' N
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Schedule - I

Serial
No

Name of the Past {
Rank

“Length of Service / Age

Subedar Major (B5-16)

Tnirty- Seven Years of service or Three Years
Service as Subedar Major or Sixty Years {60} of
Age whichever is garlier

Subedar (85-13)

Thirty Five years service of five tears service 3s
subedar or Sixty y=ars (60) of age whichever is
earlier - :

Naib Subedar (BS-1)

Thirty lhree'years_semices or seven years
service as Niah subedar or Sixty years {60) of
age whichever ts.parlier

Hawldar (85-0B)

Thirty one years Service oF fifty one years of age,
Whichever is earlier ‘

Naik (85-07)

Twenty nine years service forty nine years of
age; Whichever is earlier - s

T1/Naik (BS-06) '

Twenty Seven Years service or Forty seven years

of zue, Whichever is aarlier

Sépuy (BS-09)

Twenty Five years services or forty five years of

-

age, Whichever is warlier

CDPY OF THE IMPUGNED RULE ALONG WITH SCHEDULE ARE
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THE DEPLITY \,OMMISL;‘; SNER, LOWER SHITRAL
COMMANDANT CHITRAL LEVIES T

o  Tel: {0943} 412055, Fax: {0943) 412421, IB - Twitter: - instagram: @DClowerChitrsi
. _ No. ngg -37 /pec/cLe-20 Dated Chitral the,;f', B i, 2023

RETIREMENT ORDER:

~ in compliance with the tome & Trib;'al /‘;ffai'rs Deparfment Khyszr Fakihtunkhwa

Notification No. SO Palice-11}HD/MKD/Levies/Misc/2020 dated ﬁ24'33.2.021, the follownng izwias ;:rarsor'.nel
"“of Chitral Levies (tower Chitral), are retired from their service: on attaining the age of rzdrement &s par
Schedule-lll of the PATA iLevies Service (Ame;wded} Rule 2013 dated 22.03.202% witr. efféct from
22.03.2021 {AN} with~full_ pension benefits as admissible under relevant p'ension_;r;.tlgs, e cest interes:-

of public service.

Dateof Reguirel Age rvice 3z an | Retiremerk on
. St ]: Rank Name _Birth | Ieng;mr:'ge :zgz.oass.;:) | Sizz.oea.:; ‘ R&at;;um o
11 Hav Fazal Muhammad 1-May-67 ; 51 -53 25 L Ag2
7 1 LNK Syed Muhammad Raza Shah | S5-Feb-75 | 45 5 27 : ! '
3 TINK | Muhammad akbar Shah .| 1-Jul-72 as 13 Y :
4 | LNK aman Ultab . ' .| 4-Dec-73 + 45 | 47 25 ) !
) ph 5 [N | Abdul Ghaffar Khan adun7: |45 b- a9 [ 28 ipa/Service |
s LINK | Muhammad Al "20.Feb-70 as ED Cun |8z 2
t 7 1 'Sepoy | Balan Khan 1 10-mar-62 42 59 - 33 . g2 fservice |
3 | Sepoy | Burhanuddin 1-Jui-64 42 56 T g Age/Sewits !
9 | Sepoy | Khan Shoaib 1-jul-65 42 55 35 T ~gelSiwice
10| Sepoy | Hazrat Shah 3-Jul-69 - a2 51 T | .
11 | Sepoy | Abdul Samad 2-Dec-71 22 T 21
N 12 | Sepoy | AkbarKhan © ] 2-Dec-71 42 i 43 2 ‘
13 | Sepoy ! Kashkari Khan | 1-Mar-72 T Ly 1 ‘
14 | Sepoy | Nasiruddin . 1Juk73 27 { 47 R )
15 | Sapoy | Mujib Ur Rehman - 3-Jan-74 52 45 24 eze ) :
16 | Sepoy | Watir Khan 3.0ct-75 | 42 45 i 23 e | N
) 17 | Sepoy | Ali Ahmad 1 1-lul-75 42 45 11 T age
=~ { 18 | sepoy | Muhammad Karim 10-Mar-78 42 43 15 T age .
19 { Sepoy. | Noorlslam 1-5ul-78 . 42 ) 15 T age -

In pursuance of the Finance Departmen' NOtlflL?thl‘l No SO(FR)/FD/“-EZ/“OOS/VO! AT
dated 25.08.2017, the personnel at vice No. 2, 3 5, 7, 8 and 9 above are hereby allowed the uxcashmem ‘

" of LPR for 365 days as provided under Rule 20 ofGovernment ofNWFP, Civil Servants Revised Leave fuie

- g F co%&%é%m ' ‘:(’7 ‘
/gé) OMMAND}NT §
« DISTRIBUTION FOR !NFORMAT[ON&NECESSARYACT!ON. ) ’ (j/&'//g_/iff/? %
- . 1. The Secretary to Govt of Khyber Pakhtunkhwa Home & TAs Deptt Peshawg g

The Commissioner Malakand Division Swat . LL.B (Hon's), LL.M
The Additional Deputy Commissioner, t oveer Chitral : APVOCATE HIGH COURT
The District Accounts Officer, Chitral ’
The Assistant Commissiongr /-Deputy Commandant Levnes Lower Chitral
The Section Officer.(Police-H) Home and TAs Department ¥hyber Pakhtunknwz -e<n hawar for
- jnformation with reference to the Notification referred above.
7.~ The Accountant Chitral Levies: : . .
* 8. The incharge Levies HQ Chitra!
9, Official Concerned
10. Office record_ / Notice'Board HQ -

1981, Mutatis Mutandis,

o AW

D ?1\*&?&%5@1‘8‘ '

. A ' . o , /97<COMMA79ANT

“ .
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To - 7  ANNENHRE VD

THE SECRETARY TO GOVERNMENT OF '
KHYBER '~ PAKHTUNKHWA HOME - AND E
TRIBAL AFFAIRS DEPARTMENT PESHAWAR

Subject; " ANOMALIES IN THE RECENT AMENDMENT
’ - MADE IN LEVY RULES 2015, DATED 22.03.2021
- AND RESTORATION OF SCHEDULE-III RULE —
17 (RETIREMENT) OF NOTIFICATION DATED

12.12. 2013 | -

Sir,

In continuation to this office letter no 387-88/6/16/FW, dated 05-04-

2021 a copy of the Deputy Commissioner, Dir- Upper letter No 4212~

13/de/dir(U)/LHC/MISC; dated 24-03-2021 along with application of

- levy personnel of Dir Upper agamst the recent amendmient made in the -

levy Rule 2015 dated 22.03.2021 is endorsed it is also added that in this
regard a delegation of the public representatives of district Malakand
met the undersigned on 05-04-2021, for redressel of reverences / -

~ observation of the levy personnel over the recent amendments. -

It.is further to convey, that the levy personnel of district Malakand, Dir

Lower, Dir Upper and Swat have made serious observation over the -

recent amendments dated 22.3.2021. They are of the view that the ~
recent amendments have kept them deprived of their due rights of

- serving the force till the age of superannuation, as were applicable in

light of the Home Department Khyber Pakhtunkhwa “Service Rules of -
federal levies force in PATA’’ dated 15.02.2013 (Copy Attached).

In light of the above, it is stated. that there are few anomalies in the |
recent amendments dated 22.03.2021, as there is nomination of

- Qualification for promotion column serial 1 to 3 of schedule - iii rule -

17.of the rule ibid, likewise, the main observation, which is raised in
these rule is at column — 4 length of service / age serial 1 to 7, all the

levy personnel in case of age limit have to retire from service after -
‘serving a very short span of time.

Keeping in view the above observations, it is r’éqﬁired that a meeting of -

- stakeholders may please be convened in order to dilate upon the

observations and redress the genuine grievances of the levy personnel.

" COMMISSIONER

Malakand Division ’
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i BEFORE THE PESHAWAR HIGH COURT AT

i 't ] MINGORA BENCH
iy o (DARUL OAZA) SWAT
f .
o
P wm it petition NoMOf 2021
8 B :
3 1. Abdul Ghaffar S/0 Ahmad Faraz R/G Vltlage ShIShI Koh Tehsnl &
; - District Chltrat Lower |
3 2. Fazal Muhammad R/O Vlllage Arandu Khas Tehsnt Drosh &

-4 .. District Ch:tralLower -
! .
] 3. Muhammad Al R/O Village Ayun Tehsit & District’ Chntral Lower

li - b Burhanuddln R/O V:llage Ursun Tehsil Drosh & Dlstrlct Chitral
: ~ Lower '
- 5. Khan Shouab R/O V;llage Ursun Tehsd Brosh & Dlstrlct Chttrat |
. - Lower %
« 6. Hazrat Shah S/0 Mubarik Shah R/O Vlllage B!ghusht Tehsil -
. Garamchashma & District Chitral Lower . o
: 7. Wazir Khan R/O Vlllage Jughur Shot Tehsul & District Chitral
. ~ Lower o
8. AliAhmad R/O Vlllage Danin Tehsil & District Chitral Lower B
9. Muhammad Karim S/0 Hasil Kanm R/O Village | Rumbur- Tehsnl &
' District Chstral Lower -
¥ S L e PELEIONEIS ,
fg' S ; - VERSUS
¢ 1L Government of Khyber Pakhtunkhwa thruugh Chief Secretary
R KPK at CIVll Secretariat Peshawar
: 2. Secretary Home & Tribal Affasrs Government: of Khyber
C Pakhtunkhwa at Civil Secretariat Peshawar -, ,
i 3. Secretary Law & Parliamentary Affairs Government of Khyber' co
; ‘ Pakhtunkhwa at Civil Secretariat Peshawar : "
: . 4 Secretary SAFRON Government of Pakistan at Pak-Secretanat
i ~ Islamabad ¢ - SRR
o -Comm;ssnoner Malakand thsmn at Saidu Sharlf Swat |
b 6 Deputy Comm:ss;oner [ Commandant Chltrat Lewes at OC Office
-t - District Chltral (Lower)

b1 District Account Officer Chitral Lower~

‘ .....R,esﬁond'ents' .




ONSTITUTIO OF ISLAMIC REPUBLIC O
PRAYER: o
On acceptance of the instant Writ Petztlon 1mpugned nottflcation s
. Order of Respondent No. 2 bearing No. SO(POLICE-
.II)HD/MKD/LEVIES/MISC/ZGZO Dated; 22.03. 2021 as well as order
of the Respondent No. 6 bearing No. 4728-38/DCC/CLC-20, Dated
15.04.2021; be set aside and the declare is lltegal unlawful void -
ab-initio - and - without tawful authorlty Consequently the
'petmoners bemg employees of Chltral Levces Force to be
declared entitled to contmue/perform thelr serwces tlll
completson of superannuatson, in compllance -of Goye,rnment‘_ "
 Natification No. SO(POLICE-INH/1-3, Dated 14.07.2020. Any such
relief which this Honorable Court deems prOpel;'énd ju-st vbe 0
granted to the petitioners agamst respondents keeping in wew

‘the c:rcumstances of the case.

" RESPECTFULLY SHEWETH:

| Brief facts and grounds giving nse to the mstant wrlt petmon are
" . as under; . ‘

1. That the names and addresses of the"parties" have co’rkectlyf ,
~ been given in the head note of the instant writ petition, which -
. are sufficient for the purpose of effectmg thetr proper services

and citation etc. ' :

- 2. That thf petltsoners have been servmg as regular member of _
" Chitral Levues Force havmg a cons:derable length of services at -
their credit. | ' .

b 3. That the petltloners are performmg their duties. Wlth great zeal,
~ ~zest, devotion and dedication at their best level to the entire
satisfaction of their senior officials and there is no complaint or

| d:smplmary proceedlngs against the’ petmoners ,
' ; i % ' (Copies of Payslip attached as annexure "A")




St .,
Y

s
'.
\-‘ %M\'

'That accordmg to the - applicable Rules ie. The Prowncnally

Administered Tribal Areas Provincial Levies Force Rules, 2015,
amendments made through Government Notification No.
SO(POLICE- Il)HD/lS Dated 14072020 The petrt:oners are
entitle to ; perform their duties  till the completion . of

| superannuatton i.e (60) years of services. The relevant-schedule

of Rule is belng reproduced to assist this Honourable Court.

in the sald rules, in rule 16 -

@) for sub rule (l) the following shall be submitted
= _namely: “(1) all uniformed force shall reitere form

* service on attamlng the age of superannuatron e -

" Sixty (60) years ‘or they may opt for retirement after
~ completion of . twenty frve (25) years regular
services", and '

{_(b) Schedule - IV shall be deleted.

(Copy of Rule/Not:flcation attached as annexure ‘B")

That there were certain voice against the above mentroned polrcy '

of uniform tetirément age, hence the rule were further amended

on 23.03. 20?1 The amended rule seventeenth (17) which provided
for retirement on attaining superannuatton was again omitted

and schedule 3 was changed with the certain amendments
consequently the ‘tower rank official; . .- 'the presents

petitioners 'have been - compulsory retlred from servrces after
performing: certam years of services or on attammg the certain -
age. The amended impugned notification and relevant schedule. of |
- Ruleis bemg reproduced to assist this Honourable Court '

S : Schedule-;lil _ o '
1 "~ [Seerule17]

Serial No | Name ,'of the Post / Rank T Gualification for Promotion Length of Service / Age

1 . | Subedar Major (BS-16) On the basis of Seniority-cum- | Thirty Seven Years or

Subedars having intermediate | Subedar Major or Sixty

fitness from amongst the [ Three Years Service as )

: Qualification- . | Years of Age whlchever
. \ : 'is earlier
2 | Subedar-(8S-13) ~| By promation, an the basis of | Thirty Five years service

seniority-cum-fitness in the | or five tears service as

) of age whrchever is
1 @). fifty percent (50%) form-| earlier.

‘| 'amongst the Naib Subedars
having - intermediate
qualification; and .

e

following manner namely; subedar or sixty years !

ATTESTEL
) “ashawar Hi gh Court




5 . - i ) i i
:, ' 4
& - ‘J‘w
e ¢ (ii). Fifty Percent (50%) from |-
. LI amongst | Naib Subedars having
v ' | Secondary Scholl Certificate - . ’ E: |
i 3 Naib Su q edar (BS-11) By promotion, on the basis of | Thirty “three ‘years
» : L seniority-cum-fitness in the [ services or seven years |-
t ! . following manner, namely - | service as Niab subedar
“ ' D { or sixty years. ofage
x : {i). fifty percent- {50%) "from-| whichever is-earlier .
! ! amongst the Naib. Subedars | * -
) . having Intermediates |-
} : qualification; and @
%,- ) (i) "ﬁllylgpercent (50%)> form o
: . | amongst Hawaldars
L 4 Hawaldar (BS-08) B Thlrty one years service
A ' : ) or three 'years service
- ? ) as Hawaldar or fifty one
S . - years of age,
;4 » . 1 Whichever is earlier
' -5 Naik (BS-07) - Twenty nine years B
' ' service or three years
l ’ : | service as Naik or forty
L ' i | eight years of age;
L - - Whichever is earlier
' 6 L/Naik (BS-06) - Twenty Seven Years
{ service or three years
- : service as L/Naik or
. } i Forty five years of age, |
z o i : 4 Whichever is earlier - @
- 7 Sepoy (B5-05) - ] Twenty . Five years )
_; { services or -forty two
'i ’ years of age, °
3 ‘ Whichever is earlier -
/ { (Copy of the impugned Rule along w1th schedule & retirement Order are
‘ annexure “C& "D)
X 6 Thatin addttton some employees of Dir Lévies, Malakand Lewes h
i - and Chitra Levies Force also challenged .the” impugned
- notification through different writ petition before this Honourable
! ‘
S Court.. The said writ petition. has already been admltted for
o hearing. ! : : L .
| . - g o ) . - E] l
: ’ o ;
7. That the petltlonersand other District Levies Force employees .
: ',ralsed the!r; voice qua. So much.so, the Commissioner Malakand '
; has also hightighted the anomalies in the said rule and in this
: respect a wntten letter to the all Deputy Commissicners in ,
§ _ - Malakand BlVISIon demanding thereln reconsuderatlon of lhe B . 4
b decision so taken o S L
3 .
} (Copy of Departmentat Letter Dated 07/04/2021 attached as Annexure "E"). N
{ . . .
"ﬂj _. .8 . That the petltnoners and other colleagues have been
AT - D dlscrlmlnat?d through niotification dated 22 03.2021 & 15.04. 2021‘ :
| EXA "g € ¥ whereby the salary, rank and seniority have been converted to' - 4
seshawai Bigh Coult . , :

low, grade aitd compulsory retrred from their services.




> . : V Bt .
! 9.  That the petmoners being aggrieved of the acts and actmn of

~ respondents ‘having no other adequate and efficacious remedy,
, except'to filé this writ petition inter alia, on the foltowing grounds.

'Gnenmng - l o

i i o
| ; A, That the actlon and mactlon of the respondents are |llegal
| s ~~ against-the ,law void ab-initio the lmpugned Notification and
\ N ‘ ~ order passed by Respondent No. 6 are against the applicable
f Coor | Rules because petitioner is not liable to get pre mature
N retirement on the basis of maxnmum age i.e. 60 years as well as’
\ due to completlon of reqwred length of services, (31 years).
| ) 'Furthermore the promotion of the Petitioners are due for the
- next higher post as’ sufficient numbers of posts are lylng vacant -
and Petltloner is fully qualified for the same ‘
B. That the 1mpugned act/notlflcatlon of amendmg relevant rule
and retirement of the petntuoners under said notification are .
. illegal and uncondltnonal hence the same are llable to be ‘
. declared as such ' '

C.' Thatitisa settle law that serves rules cannot be amended to _
the detrlment of publzc sector ernployees Even, if they are so S E
amended, the same having prospective effect cannot be applied .
agamst the present petltloners/employees '

D. - That the revnved schedule 3 of the impugned amended rules :s P
self- contradrctory and discriminatory “as well. The sald[-
- schedule prescr:bed 60 years of age are certain maximum . -
length service, for high rank official i.e Subedar Major Subedar -
- and Naib Subedar, regrettably, the petltloners being in low rank
‘have been treated discriminatarily for the reason that they have
not been allowed toserve t|ll 60 years of age.. :

" E..  Thatthe petltloners have nat been given opportumty of hearlng
as per law and rules

F.  That the notlflcatlon of respondents is against the law and rules
because thepetitioners-are performing their duties with great
zeal, zest, devotion and dedication at their best level ta the
entire satisfdction of their senior officials. There is no complaint

(’ . P "’eshawarHl Court- - T . -




agamst the petitioners but the respondents act is agamst the
law and rules.

That the a_tleged. notification has issued on 22-03-2021 having
- no retrospective effect though the same notification is lack
back of law, unlawful and against the fundamental rights.

That the apprehended forceful premature termination of the
petitioners is unjustified and illegal. The said act of the
respondents are be clear and sheer violation of the
fundamental rights of the petitioners, which is envisaged and
granted by the Constitution of the Islamic Republic of Pakistan. -

That the sheer ébuse of the powers and consequent
harassment of the petitioners at the hand of the respondents is
gross violation of fundamental right of the petitioners.

That from very prospect of the Constitution of Islamic Republic .
of Pakistan, 1973 and policies governing the subject
Respondents have no excuse at all to avoid vested rights of the1 .
Petitioners in matter of performance of service.

That responden.t violated Article, 4 of the Constltutlon of Islamic
“Republic of Pakistan, 1973 with its heading “Rights of Individual.
to be dealt with in accordance with the Law” it is mandatory for

respondents to comply with law and rules in fair, equal and
lawful manner as well as prohibitory for them to act in a

‘manner which is not admissible in law/rulés; hence their such

act with effect to compel the petltloners for ret:rement is totally

void. ‘ o i

That according to Articte, 25 of the Constitution of lstamic

Republic of Pakistan, 1973 all citizens are equal before Law and

are entitled to equal protection of Law but the respondents
violated this Article of the Constitution. '

That act of respandents with effect to deny right to service of
petitioners and their omission to protect the same is; against -
Article, 27 of the Constitution of Istamic Republic of Pakistan,
1973 with its headmg "Safe Guard against discrimination in
services”. :

- That the matter- in the instant petition relates to enquire
functionaries of the Government; with effect to secure the
constitutionally guaranteed rights of the petitioner erefore.
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~ this. honourable court has ample le’lSdlCthn to exercise |ts writ
* jurisdiction under Art:cle 199 of the Constitution- of Paklstan

9. b

© 0. That the pétitio’ners seeks leave  of this honourable court to

' argue/raise:additional grounds at the time of arguments. -
' i

INTERIM BELIEF A

A All the three mgredlents like prrma fac:e case, balance of
" conveniencé and irreparable _ 'loss are in favour of the
petitioners against the respondents therefore by way of Interim :
Relief the impugned notification dated 22-03-2021 as well as . 4
‘order of the: Respondent No. 6 Dated 15. 04. 2021; be suspended o Sl

B. - The respondents may kmdly be restrained from any adverse
action against the petitioners till the flnal decasron of the mstant
writ Petmon

It is therefore humbly prayed that, on acceptance of the instant
Writ Petltaon be accepted and allow as prayed on the heading.

[\)\/\rﬂ"‘ -

Petitioners

s; | © SHERHYDERKHAN - 4
: : * Advocate High Court E
- » : 103, Said Anwar Plaza:
! . o Dabgari-Gardens Peshawar
; ' Cantt; Cell 0336-9377022
CEBTIFICATE
(As per diréctions of my client) No such. like Wrut Petrtlon has
earlier been filed .by the petitioners on the subject matter -
before this Honorable Court. - . : q o

' a | I Consel |

o LIST OF BOOKS ) S :
1. Constitution of Islamic Republic of Pakrstan 1973 1 - ‘
2. General Clause Act

- 3. Rules of Business, 1985 '

. 4. Provincially: Administered Trlbal Areas Provmcual Levues Force

. Rules, 2015+ =

f 5. All required: Notlflcatlons

6. ‘Any other Book according to need
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PESHAWAR HIGH COURT, PESHAWAR.

© (JUDICIAL DEPARTMENT) .
W.P.No.540-M/2021,

 JUDGMENT
Date of hearing -—  29.11.2022.
Nemo for the p’etitiohers; '

Mr.Saqib Raza, A.A.G a/w Muhammad Najmul Hassan,
Superintendent on behalf of respondent No.6.

S M ATTIQUE SHAH, J:- For the reasons
lfecor'ded' in Our'-detéilAed. judgment of even
date in  W.PNo36T-M2021 ttled
‘Muhammad Ghafar etc. " Vs. Gowt: ‘o%
Khyber Pakhtunkhwa’ this ‘writ pefition is

dismissed.

Announced.
Dt.29/1 1/2022.

HON’BLE MR.JUSTICE LAL JAN KHATTAK,
HON'’BLE MRJUSTICE S M ATTIQUE SHAH &
HON'BLE MR.JUSTICE SYED ARSHAD AL,

(A-KKHAN Court Sarratary)




'Zygment Sheet

PESHAWAR HIGH COURT, PESHAWAR.

(JUDICIAL DEPARTMBNT)

W.P.No. 367-M/2021 wuh L R
CM Nos.1053/2021 & 1183/2022

JUDGMENT

- Date of -hearing - 29.11 2022
Bamster Dr.Adnan for petitioners. ,
Mr.Sagib R_aza,_A.A.Q for the respondents. -

' S M _ATTIQUE SHAH, J:- Through this

single judgment we shall also decide the

,' _connected writ petltlons beanng Nos 337- '

M/2021 406-M/2021 503-M/2021 51 4-

| M/2021, 518-M/2021, 450-M/2021, 601-
| Mr2021, 681- M/2021, 632- M/2021, 919-

M/2021, 968- M/2021, 980- M/2021, 1221=

M/2021, 1222-M/2021, 1252-M/2021, 2210-

 Pr2021, 2913-P/2021, 5092-P/2021, 5423
- P/2021, and 5424-P/2021 as adjudication
of a common ‘questioh.of law .aﬁd fact is

involved in- all the petitions ‘wherein the

petitioners have challengedthe vires of

* nofification No. SO . (Police-ll) HD/
© MKDILevies/Misc/2020 dated 22.03.2021

. whefeby on-the basis of impugned office

order _ bearing No.128/DC/CSL - dated




.7 20.04. 2021' théy heve"t.ieen- retired ffom'
service W|th further prayer that they be
remstated into servnce from the date of their
retirement_i.é. 20.04.2021 with all back
benef ts. In a‘lternativ‘e they heve pra)!/ed
~ that the respondents be directed to treat
them at par with erstwhlle Federal Levies of
"lFederalIy-Admmlstrated Tnba] Area (FATA)
and; abedrb them in police and; grant them
full pensioﬁary beneﬁte. | | |
2. Likewise' in W.P.Nos.333-M/2021,
334-M/2021, 335M2021, 338-M/2021,
._ 5?5-M/2021; 1026-M/2021, 1035—M{2021,'
11 87-M/20é1 1206-M/2021, 1207-"M/2021
34-M/2022 212-M/202 and 993-P/2022 theY
’petmoners have made the followmg prayer:

"On acceptance of tms wm '
-petition, the rmpugned Notlﬁcatlon :
SO (Police-ll) HD/ MKD/Levies/
Misc/2020 is against law and the
fundamental rights guaranteed by

" the Constitution of ' Islamic
Republic of Pakistan, 1973, may

. be declared illegal void ab initio

. and of no legal effects on the )
‘ rights of th'e petitioners.”




_ Similarly, in COC Nos.38-M/2021 in

W.P.No.367-W/2021 and COC No.436- -

P/2022 in W.P.No.1335-P/2022 pefitioners

seek initiation of cdnfempt “of court

- 'pcheedings against the réspondenté fdr'

violatipg the ord_er'_ of this court dated

© 21.04.2021 passed in W.P.No.367-M/2021.

3.0 © Brief facts of the case(s) are -t'hat the
: ;)étitione;s were appointed ln t'he_z' “-Svyatl
Levies Force” as Sepoys etc. and présen_tly
terms and conditions of ~t,heir' .s'eryic'es are

regulated by “Provincially Administrated

Tribal Areas Levies Force Regulation 2012"

‘Whereunder besides PATA Levies Force

Rules, 2012, PATA Levies Force Service

(Amended) Rules 2013 were also framed, .
~Rule 17 of the Amended Rules 2013, deals
- with the: retii'erﬁent_ of bérsbnnell of the

force, which was amended vide notification

: dated 12.12.2013 in the manner that “All

~ the personnel shall retire .‘as,_' _per

| Schedule-lll and ho extension ip service .

L

 beyond retirement shall be granted”. On

14.07.2020, vide . Nofification No.SO -

!

EXAMINES
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(Pofice-lI)HDl1;3.,'" rle 17 was further
amended -by deleting schedule-IV as “All
uniformed force shéll retire fl;dm service
_on‘attaining the age. of sukerahnuation
i.e. Sixty (60) years or they rﬁ_ay opt qu
retirement after ‘completion of twéf_rty-
fii/e' . (25) - years regular _sérw’ce”.
Thereafter once aga'in fhrough certain
modifications rule, 17 was: ainended by
giving life to the deleted SChedgle-lll of the
rul';s'ém 3 as under:- -
‘*Retiretﬁent; AII levy personnel
shall retire as per Schedule-lil
and no extension in service

after retirement shall be
granted.” '

4, éeing aggiie\)éd from the iBid-
améndmént, the pefitior%ers,havé filed the
instant pétitions.’

5 Puréuant. fo the vdirections of this
céurt rés_pondents have filed their paravxfise
comments, wherein issuance of the desired
writs has been oppbs_ed. |

6. Lea}'ne;i counsel répresent_ing -th;e

petitioners »vehementiy"argued‘ that the

¥

H




impugned Notiﬁcatib_n is arbitrary, perverse,

i!legalc,‘ issued without lawful éuthority and
mala fide intention just to deprive the

petitioners. of their vested rights accrued: in "

their favour hence violative of their

: -fundaménta_l“ rights guaranteed Under the
Constitution and thus not sustainable in the

eye of law.. That though the impugned -
‘ \

Notification was issued under the regulation
2012.-However, after the 25" Constitutional

amendment, the said-regulation does not

hold field, ~therefore, the impugned
Notification is liable to be set aside.
7. Conversely,  worthy . AAG )

representing the respondents opposed the -

arguments so-advanced by learned counsel

-

representing the peti'tionefs at the bar while

arguing that after the 25" amendment the

Provincial  Assembly passed . the.

continuation of laws. Act No.111 of 2019

" through which the laws applicable to
- ‘erstwhile PATA were . allowed o continue

¢ including "Proyincial Administered Tribal

~ Areas Levies Force Regulation, 2012" and;

A
|

/




 therefore, the impugned Notification was

" issued 'per'law which does not‘require a-‘ny'

-interference by this court in it writ

jurisdi‘ction' un'_d'er" Atticle 199 of the

Constitution. Further, petiioners. are Civil

Servants, and; matter in .question revoives -

arodrid_the terms and conditions ‘of their

service which is the exclusive domain of -
the - Service Tribunal as such the
jurisdiction of this court is barred given the

explicit . provision of Article 212 of the

Constitution. . G

8.  Heard. Record péerused.

9. Before discussing erits of the ciése-,'.
we deem it appropriate to 'dis"c'uss‘:t»he"
background. .of "the matter :in hand - tc;-
pfqperly ,compr'ehéhd the issue ~in\.(olved:
»'the.re-in;. It is worth ,m.en'tibning. that earlier -
the services of the_ Levies Force Were dealt -
wn;t'h, under the Frontier lireguléf_ C'qrpé: |
“(FIC) rvules,- 1962 which was substituté'ci by
the “P(ovinéial Admjnistefed Tribal Areas

Levies Force Regulation, 2012" (regulation) -

l

and L_jndejr. the said regulation “PATA Levies




&

Force (serw‘ce) -'Rules 2012” were fl'amed

for Prownc:al Lewes Force While separate
/servrce rules were. also framed thereunder : '
| for PATA Federal'_Lewes 'Force. performingk
dufies in “PATA” known as ”PATA Fedéral
. . Levies Force Service (Amended) Rules | |
2013, Rule 17 of the ibid rules deals with | - Kl
the retirement of the. Levies personnel - |
which was amended from time to tlme
S ’ However petmoners ' have become
| i aggrleved from the |mpugned Notlfcatlon ;_'
vide - whlch the petitioners’ retlrement age
‘was altered-whlch is challenged by the_m
through instant petitions. | o ‘_ I - ¥
10. ~The main contention of ~the
petitioners is that after 25" am_ehdn'leht the
‘ regulalien,has Iest_ its efﬁeaey ahd s_ancl,ity_
. and has become redlxndant. therefore, the
: irhpugned ‘afhehdhaent' under “the said
- : A_'regulatlon is |Ilegal belng void ab |n1t|o It is
.. worth mentionmg that after the 25th o o | B | .g
amendment.ln 2018, both FATA & PATA
were;_ merged in 'th_e pr‘oyi'nce. of Khyber

Pakhtunkhwa and Federal Levies Force

Peshawar H:gh Court




‘working -in FATA was merged into the
regular pohce of the- provmce Albelt in
Malakand Drvusuon Lewes Force is st:ll
regulated by "PATA Federal Lewes Force
Serwce (Amended) Rules 2013 in view of
the Khyber Pakhtunkhwa Act No 111 of
2019 through whrch the laws prevalent in
erstwhile PATA at the time of 25"‘
amendment were ailowed to continue
mcludmg regulatlon 2012 which still hotds
the field and as such the same is a vahd
mstrument : Therefore |mpugned
Notlf catlon was issued by the respondents
with lawful authonty

11 Movmg ' toward the status .of the
petitioners it is worth mentioning that earlier
this court wh:le decrdlng WP No 528-
M/2016 (Ikramullahs case) determtned the

'
status of personnel of the Provincial Levies

Force as that of civil servants in the

following terms:-

“19. The Provincial Levies Force
(“Force”) was -granted statutory
cover - through . . Khyber
Pakhtunkhwa Regulation No.1 of

-




(a)
(b).

.

2014 (“Regulation’). Paragraph

No.3 of the Regulation envisages

for constitution and establishment
of the Force and its-functions. For -

ease reference paragraph Nos. 3

~and 4 of the Regu(atibn are
. reprdduced as under:-

‘3. Power to constitute and

maintain by the Force and jts

functions.~- (1) Govemment may. .
_ constitute and maintain a Force for '

performing the foligw:'ng functions, .
namely: ' o
ensuring Seéurity’ of roads in PATA;
ensuring security ‘and manning of

piquet; -

(c)

@

(e)

)

@

()

guarding Govermment institutions
and installations; '

ensuring - security of Jails - and

arrested criminals;

generally maintaining law and order

providing mobile escort to VIPs;
anti-smuggling " activities -especially
timber smuggling;

- destruction of illicit crops;

(h) -

serving of summons or procedures;.

raid and ambush; and |
such other functions'as Govemment
may, by notification- in_ the official

Gazelte, 'requir-e the Force to

perform. .
(2)  In discharge of their functions,

' officers and staff of the Forcpl shall




be gulded ln accordance with this
Regulatfon and the rules.

(3}  The head of the Force shall
be “Commandant in. his respective
Jurisdiction

(4) Secretary to Govemment,
Home and Tribal Affairs Depan‘ment
shall be the competent authom‘y of
the Force.

(5) The Force shall consist of
such ranks and number of officers
and members and shall . be
constituted in such manner as may
be prescribed by rules

(6)  The officers and members of
the Force shall receive such pay,
pension, allowances and - other
remunerations_and shall enjoy such
leave and other pnwleges as may be
prescnbed by rules.

(7)  The officers and members of

the Force shall wear such uniform as
may be prescnbed ‘by ‘rules or
instructions.

(8) " The admlmstratlon of the
Force shall vest in the Commandant
in his  jurisdiction who shall
admmlster it-in accordance with the
prows:ons of - this Regulatlon .rules
and instructions.

(9) The Commandant  shall
exercise his powers and perform his
functions under the general
supervision and directions of
Government.

.o




4 Ppwers and -duties of
officers and ' members of the

Foice.FAn officer or member of the

. Force shall- -

(@

take éffective measures for ensuring

'secun'ty of assignéd jun'sdiction and

-for safeguarding against acts of

(b)

(c)

- (d)

(e)

Y]

unlawful interference; .
prevent unéuthoﬁzed persons and |
véhibles from access to the t;hftoﬁal‘
jurisdiction; o
take effective: measures  for
preventing sabotage, placement of
car bombé, letter bombs, dangerous
article and carriage of .arms ‘and
ammunition into the restricted area; -
use such arms and ammunition and
equipment as may be au'thon'zed by
“the Commandant or an officer
authorized by him;. |
~search and arrest without warrant
“any pérson who he suspects of
endangering or - attempting to
endanger or having endangered the
safety' of an installation and;may use ,

" such force as may be necessary in

-

the discharge of his aforesaid duties; -

and -

perform such other Iegél functions as .

the competent authority may require j
him to perform”.+ ‘ '

20. The close perusal of the
Regulation would: clearly - show .

that the’ Force is receiving its
salary ~from the Provincial




Exchequer and performs the

policing service in the erstwhile

.. PATA. -

~ 21. . Having said this, “we would .

‘now refer to the crucial issue asto
whéther the employées of the

Force can be termed as a civil

servants and as such they cannot

maintain -a constitutional petitioh
before this Court for enforcemerit
of the terms & conditions of their
service. "

22. The connotation  ‘civil

servant is defined and explained
in respect to the Province of

- “Khyber Pakhtunkhwa in the Civil

(a
®).

Ser\_/ants Act, 1973 (“Act,A1973”).
For. ease reference, we would

refer to Section 2 (b) of Act, 1973 |

wh[ch reads as under:- ‘ ,
“2. Definitions.—(1) In this act,

_unless the” context otherwise
requires the following expressions.

shall have the meanings hereby
respettively assigned to them, that is
to say-- ' "

k3

....................

"c:wl servant” means a person who is

a member of a civil serwce of the.

‘ Provmce or who holds a crwl post in

connection with the affatrs of the -

Province, but does not mclude—-—-

.. ,:22

Tae
e




(i)

~ contract, or on ‘work charged bas:s
(iif)
~ Factories Act,. 1934 (Act XXV of

" Compensation Act 1923 (Act viit of

a person who is on deputatfén fo the’ _

Province from the Federatton orany = ‘ T
other Province or other authonty, . :
a person who is employed . on

or who is- paid- from contmgenc:es or
a person- who is a ‘“worker' or
‘“workman” as defined in the

1934), or the  Workman’s

1923)”. . _ .
23.  The perusal of the definition

would show that a member of a
civil service of the Province or

" who holds a civil post in

. connection with the affairs of the L

~Province is civil servant. Al - 4

Pakistan Sewice§~are explained
in ‘Article 260 of the Constitution, |
which reads as under:-

......................
................................................

....................

‘service of Paklstan ‘means any
service, -post or office in connectlon ' ) |
w:th the ‘affairs of the Federatxon or
of a Provmce, and lncludes an AII—
Pakistan -Service, service . m the-
Armed Forces and any other service
declared» to be a service of Pakistan -
by or under-Act of [Majlis-e-Shoora - .

Peshawar H|gh Couﬂ | o L




(Parliament)] .or of a Provincial
Assembly, bu.t. does not include
service as -Speaker, B .Dleputy'
Speaker, ‘Chairman,.  Deputy _
‘ Chairman, ane Minister, Fedefal

'Mm/ster Minister .of State, Chlef

Minister, Provincial Minister,

* [Attomey-General], [Advocate-

* General]] Parfiament Secretary] or .

[Chairman or member of a Law
Commission, Chairman or member
of the Council of Islamic Ideology,
Special Assistant . to the Prime
Minister, Adviser to tﬁe Prime
* Minister; Special Assistant fo a Chief

Minister, Adviser to a Chiéf Minister]

or member of a House or a
Provincial As‘s’embly;

" Where,a.s‘ ‘Anicle 240 of ,ihe
 Constitution envisages that:-

‘240. Subject to the Constitution, the
appomtments to and the conditions

of serwce of persons in the service
of Pakistan shall be determined -

(a) I I TSP ,

b) in the case of the services of - .

a Province and posts in connection

with the affatrs of a Prownce by or

under Act of the ,Prownc:al
Assembly. I
Explanation.- "In _this Article, “All-

' PakiStan Service” means a service .
common to the Federation and the
Provinces, which was in_ ex:stence,

immediately before the commencing

&




day or which may be created by Act
of [Majlis-e-Shoora (Parliament)}"

24. The Phrase “performing in

- - connection with the affairs of -

Federation or for present matter -
Province’ = was  elaborately .
explained in the .case of

_Salahuddin and 2 others VS,

Frontier Sugar -Mills & Distillery

 Ltd._Tokht Bhai and 10 others
(PLD 1975 Supreme Court 244).

in the said judgment, the Apex

~ Court has held:

“Now, what is meant by‘fhe phr‘ése
“performing functions in connection

" with the affairs of the Federation or a -

Prov_ince".' it is ‘clear that the
reference is-to govemmental or State

- functions, involving, in one from or .
. another, an element of exercise of

public' power. The’ functions- may be '
the traditional police functions of the
‘State, inv_o)_'ving the maintenance . of
law and order and other regulatory
activities; o:l" they may coh_‘lpﬂse'
functions  pertaining to economic
development,  social - welfare,”
- education, public utility service af)dl

" other State enterprises " of . an

industrial or commercial nature,
Ordinarily, these functions would be
performed by persons . or agencies- -
diréctly appointed, controlled and

~financed by the State, ie., by the

1




e Ao

~ Islamabad and 2 others vs. RO-

Federal Government or a Provincial

-~ Government”,

25. ",Admit.tedly,.as evident from
the bare reading of paragraph-3 &
4 of the Regulation, the present

- petitioners are performing policing

service in.'the erstwhile tribal area, ;

,_howevér,' their terms . and
- conditions are being regulating

through Regulation No.1 of 2014
and after the omission of Article
247 from the Constitution; through
a provincial statute I.e. the Khyber
Continuation of Laws in the

- Erstwhile Provincially Administered -
~ Tribal Areas Act, 2018 (Khyber
. Pakhtunkhwa Act No. 11l of 2019), -

the operation of Reguiation No.1 of
12014 was continued. Thus, the
essential cfiteria for being a civil

servant is that the person holding
- the stt must perform his functions

in connection with the ‘affairs of -

. Fede_ration/Prdvince and the_terms
and conditions of his service

~ should be determined by or under

the Act of Parliament/Provincial
Assembly. The Apex-Court in the _

|
case of Federation of Pakistan

- through Secretary, Ministry of -
Interior _(Interior __ Division),




_ . 177_Ex-DSR_Muhammad_Nazir
e : -(1998 SCMR 1081), while dealing

" with the case of an employee of

17

4 T " Pakistan Rangers has observed
o that:
' - “7....Perusal “of "these rules cleaﬂ};

~ shows that they are- all _émb[acing,
- and therefore, under the amendment
. of section 1 of the, Pakistan Rangers

- ' - Ordinance, these rules would prevail
| over the Rules of 1973. The Pakistan
| ) Rangers Ordinance was promulgated
C o ' to constitute a force' called the-

" ' Pakistan Rangers for the protection. of .
S ‘ ‘and maintenance of order ‘in the
o " border areas. Since with regard to the
status of the members of the force the
Pakistan Rangers Ordinance is silent

| therefore, it can be safely said that
‘ L the ; employees of - the Pakistan
! | : "' Rangers will be deemed ‘to be civil
| ' ~ servants as they are performing
; I . duties in connection with affairs of the
Federation and hence under the
Service Tribunals Act, 1973, an
appeal by a member of the Pakistan

.Rahgers regarding a matter relating
to terms and conditions of his service

s competent before: the Federal N

_Serv:ce Tribunal...”

26. Slmllarly. in the case of

Commandant, ' Frontler'
Constabulary, __ Khyber

Pakhtunkhwa, Peshawér ~and

-p;
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'others vs. Gul Raglb Khan and
others (2018 SCMR - 903), the

Hon'ble Apex Court has elaborately
" exaniined service structure of the
' empleees_ of . Frontier.
: Constabulary, which is established

~under Frontier Constabulary Act
(Act-XIII) of 1915. Relevant
paragraphs of the said judgment :

. are reproduced as under:-
“6. Three  broad fests for

" establishing the status and character

of a civil servant emerge from the

Constitutional mandate of the afore-

- going Articles. Firstly, under Article
240(a) of the  Constitution,
~ appointments to and the terms and

conditions of service of the persons in -

the “service of Pakistan” are be

determined by or’ under Act ‘of

- Parliament. Secondly, by "virtue of
Article 260 of .the Constitution,

‘sefvice of Pakistan’ means any
_service, post or office in connection
with the- affairs of the Federation.

Thirdly, under Article 212(1) (a) of the

" . Constitution, the exclusive junsdictlon -‘
o adjudicate dlsputes relatmg to the

terms and pondmons of persons, who
' are in the service of Pakistan vests in
~‘an’ Administrative Tribunal, namély,

the Federal Serwce Tnbunal These

fosts ~are . mentioned  in’ .the

,Muhéfnmad Mubeen-us-Salam_ case

A

Y




ibid (at pp. 686-689 of the law report). -
The. definition. of the term ‘civil

setvant’ in - the = Act adopts the

C-onsritutionallcﬁteﬁa given in Article
260 noted above to reiterate that a ,
person who, inter alia, holds a civil

- poét “in connection with the affairs of
the Federation” including any such

post connected with deferice, to be a

 civil servant. The larger Bench has in

this feSpect'téken the logical step to
incorporate the requirements under K
Atticle 240 (a) and 260 of the B

- Constitution as-the definitional cntena

of the term “civil servant” (at p. 682 of
the law report)

7. Having notlced the quahfymg

criteria of a civil servant under the
law, it is appropriate now to examine
the factual matrix of the present
controversy. The-FC was established

by the NWFP Constabulary Act, (Act-

Xilf) of 1915 (“Constabulary Act’). .
Section 3 of the Constabulary Act |
empowers the Federal Government to.
maintain the FC as a force “for the

" better protection and administration of

the extemal frontiers of Pakistan
within the limits of or adjoining North-

: West antler or. any part thereof”-
-SBCtIOI}, 3-A of the Constabulary Act
¥

authc;nses the Federal Government fo

7
employ the FC outside the limits of or
" adjoining the North-West Frontier

Province in other parts of Pakistan for -




the  better - protection . and
' admrmstratron of those parts. Sectron ‘
5(1).of the Act ibid vests the Federal
Govemment with power to appoint

the Commandant and other persons

- including the District Constabulary

" Officers or Assistant 'Constébutary
Officers_of the force in one or more

districts. Section 6 delegates to the ;

| - Commandant and  District
- . Constabulary Officer the power to
appomt subordinate officers in the
manner prescribed by Rules made
“under . the - Act. The Federal‘.
Govemment exercrsod /ts power
Vconferred by Sectlon 21 -of. the

* Constabulary Act, to frame the NWFP

Constabulary Rules, 1958

(‘Constabulary Rules), in order to . -

provide the terms.and conditions of
service of the officers and men in the .
FC.

8 - It w:II be observed that the '

matter of ‘terms and conditions of
- service of the respondent-employees

of the FC, are in the first place

regulated by the Constabulary Act

and elaborated pursuant thereto_'by ‘
the FC Rules. The provisions made .

by the Constabulary Rules are in .
furtherance of and in exercrse of the | ;

: ‘power conferred by-the Constabulary 'v

Act. Therefore,- the terms and

" conditions - of serwce of - the

‘employees of the FC are prescnbed

F=a




in the Act and the Rules. The test laid -

down in Article 240(a) of the
- Constitution  requires  that  the
appointment to and the terms and

conditions of service of posts in-
connection with the . affairs "of the

‘Federation and. of & service of

Pakistan shall be determined “by or
under an Act of Parliament. The

‘expression “by or uhder” in Article
' 240(a) of the Constitution authonzes
_the terms and conditions of service of

a civil servant to be proylded both by_

statute or by statutory rules. Thé.
provision made in the Constabulary
Act and the Constabulary Rules,
- therefore, satisfy the Article - 240(a)
 test. The judgment in the Muhammad

Mubeen-us-Salam case ibid
endorses this point of view:- _ o
“86.... The terms and conditions of
service of those employees, however,
are required to be specified under

- Article 240 of the Constitution by or
under Act of the Parliament. Thus, the .

cohclusion would be that only those

- persons, who_ are in the service of

Paklsran as dlscussed herelnabove

" and if their terms and conditions are
- govemed either by a statute or
" statutory rules, in terms of Article 240

of the Constitution, can seek remedy

) before the Service Tribunals..”

27, Similarly, this Court in the
. case of Gul Munir_vs. - The

s -

o i T
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PSS

- Government of Pakis'tan" through
- Secretary, Ministry of States and

Frontier  Regions _{S'AFRONQ,

Islamabad and others_ (2019 PLC

(C.S) 645), on the basis of law_[aid

down ' by the Apex Court. in.

o Cqmmahdant,. Frontier
- Constabulary Khyber

nghtunkhWa, Peshawar's césé

(2018 SCMR 903), while dealing

with the case of Federai Levnes

“Force, whlch was establlshed

through Federal Levnes Force :
Regulation, 2012 havmg the same

_structure . of  service for " its -

employees/force as provided in-

" Regulation No. 1 of 2014 has held .
that 'emp_loyees of the Federal .
Levies Force whose terms and _

conditions of service are gosierned'

under. - Federal Levies Force'

Regulation, 2012 are ClVIl servants.
Keepmg in view the above, the
Force establlshed under Regulatlon
No. 1 of 2014 «qualifies the criteria '
of being civil servant in view of its

.composition, functions and duties -
as per law laid down by the Apex

Court in‘the cases of Federation of
Pakistan _ through Secretag{, :

. Ministry _of _Interior _(Interior

bivi_sionz, Islamabad and 2 others ‘




vs. RO-177 Ex-DSR Muhammad
Nazir (1998 SCMR 1081) and
- Commandant, _ Frontier

- Constabulary, . ~__Khyber

Pakhtunkhwa, _Peshawar _and
L " others vs. Gul Raqib_Khan and o o
? - ~ othiers (2018 SCMR 903), thiss, the - T e
preliminary objection raised by the o o
learned cpunsels.' for the

respondents is sustained and
i accordingly, the present petitions in
| . o A view of clear bar contained in
K o B Article 212 of the Constitution are
‘ ' ' ' not maintainable. The . present
petitoners  may agitate  their

grievances before the Provincial

Services T‘ribunal. However, hrior tc} '

this.jddgment, the status of present

: petitioners being 'aA civil servant was |

not 'deterfnined and in the éimila'rl , _ -
_ cases, the Apex Court in Gul Raqgib - o " 4
" Khan’s case (2018 SCMR 903) . Y
has held that: . o
“11. it follows ‘from/ the dicta laid
down above that the protection of the
| . : ~border- areas is a sovereign function
- belonging to and performed by the
Federation. The same ‘duty is
performed equally. | the present case
by the FC not.only on the frontiers of - _
KPK Province but also by maintaining ‘ | T
' order in other parts of Pakistan. For ' :
discharging such functions, . the

- . 1




services rendered . by the FC have
difect nexué with the affairs of the

Federation. Thérefore, the reasons

given in the Muhammad Nazir case
(supra) fully apply here as well and we
hold that the employees of FC are civil
servants. Insofar as the question of

-

competent rémedy in -respect. of
service disputes of FC- men is
concemed, we hold that in a matter
| N ‘relating to the terms and conditions of
service of the respondent-employees.
of the FC, ‘ é_n appeal before the
Federal Service Tribunal is available to
them as-the exclusive remedy under
the law.. Accordingly, this remedy may
be availed by them within the étafutory
period of limitation' commericing from ' S
the date . of issuance of certified éopy
| . , of this judgment. All these appeals

filéd by the appelfant-Commandant,

FC-Aarve according allowed in above

| . térms”. . B

When case of the petjtion_ers (PATA
ngefal Levies Force) “was __examined in
juxtéposition with the 'Prdv(ncial Levies
Force; and 'ibid_ju'dgme'nt, we observedA that
service ‘of both ithe_ ‘fpr_cés_ .'is. goverﬁed
under " the .ruleé so framed Qndéf the
provisions of i"F’~ro.vinc':i.evl A;:fminiéteréd

Tribal Areas Levies Force Regulation,




!

2012”, Therefore we believe that the

status of petltroners rs that of crvrl servants

for aiI practrcal and matenal purposes and

as such, the matter of terms and
condrtlons of therr servuce squarely falls
outsrde the ambit of wrrt jurrsdrctron of this
court given the explrcrt bar contalned in
Article 212 of. the Constrtutron As earlrer
dlscussed servrce rules of. the petrtloners
(PA,TA Federal Lewes Force) and
Provrncral Levies. Force both were framed
under the provrsrons of  “Provincial
Administered Tnbal Areas Lewes Force
Regulation, 2012” and through the ibid
judgment, the personnel of " Provincial
Levies Force were declared .as Civil
Servants after exhaustlvely drscussmg the
matter of Lewes ‘Force performing thelr
duties .in PA7"A Therefore on the same
premise, we have no hesrtatlon to hold that
the pet|t|oners are C:wl Servants as therr
servrce fulr” lls the entlre crlterla of Crvrl

Servants so provrded by the law. Learned

counsel representing the ‘petltloners_ could

e




not distinguish™ the status of petitioners

(PATA Federal Levies Force) vis a vis
Provincial Leavy Force in any manner. Both
forces are performlng their functions:in the
same area for the same object and;
purpose, and both are belng malntamed
through the provmcual exchequer:
Therefore the .matters arlsmg out of the
terms an‘d conditions of service ot the
petrtroners are only amenable to the
jUfISdlCthf‘l of the Servuce Trlbunal in terms
of Artrc!e 212 of the Constltutlon

So far as the contentlon of petitloners
that they have challenged the vires of the
impugned Notification and as such the
same are not amenable to the jurisdiction
of the Service Tribunal is "concerned
suffice .it to state that.it has long been
settled ‘that Service Tribunal has ample
jurisdiction to deal with the issue of vires of
the law and rules framed thereunder 2015
SCMR 253 NATIONAL ASSEMBLY
SECRETARIAT through Sectrary V

MANZOOR AHMAD and  others
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Therefore, the contention so agitated at the

baris misc’on_ceivéd and as such 'repelled‘. -

| In view 'thereof,- the '_‘status' of
petltaoners has been declared as that of -
CMI Servants and the matter in questlon
-revolves around the terr_ns-and; conditions

of their-sewi_ce which does fall -outsi'de_ the

jurisdiction of this courtgiven the baring

provision of Article 212 of the Constitution-

~ and as such instant pefitions are dismissed:

being' not maintaineble. Hovw)e\)er the

petitieheré‘ may approach - the worthy~
Service Tnbunal for the redressal of thelr'.

grievance if so advnsed. Albeit, -earlier the

status of- petttioners being ‘civil servants

was * not determined, therefore the' o

. petitioners may avail the remedy of appeal

w:thm the statutory perlod of hmitatton

4

'commencmg from the date of issuance of

the certified copy of this judgment in terms .

of the judgrhe'nt of august apex court in Gul

Raqib khan’s case 2018 SCMR 903.

. COC " Nos38-M2021  in
- WP.N0.367-M/2021 and; COC No.436-

~

%

ks




P/2022 in W.P.No.1335-P/2022 are °

dismissed for having become infructuous.

Announced.. .
Dt.29/11/2022.

HON’BLE MR.JUSTICE ,LAI,-JAN KHATTAK,
HON'BLE MR.JUSTICE S M ATTIQUE SHAH &

(AK-KHAN Court Secratery)

~
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WAKALAT -NA MA

BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR -

SERVICE APPEAL NO. : _ /2023
(Petitioner) -
(Plaintiff)
R : (Appellant)
FAZAL MUHAMMAD (Accused)
'VERS U S

THE GOVERNMENT OF KHYBER PAKHTUNKHWA THROUGH CHIEF
~ SECRETARY, XPK AND OTHERS

(Respondents)
{(Defendant)
{Opponent)
(Complainant)

I, FAZAL MUHAMMAD RESIDENT OF DISTRICT CHITRAL LOWER, (APPELLANT)
The above named appellant hereby ap-pointé and constitute SHER HYDER KHAN,
ADVOCATE HIGH COURT, 'PESHAWAR as counsel for (Appellant) in the above
mentioned case, to do all or any of ine Ioho ving acts, deeds and things:-

1- To appear, act and plead for me/us in the above mentioned case in this
Court/Tribunal or any other court/tribunal in which the same may be tried or heard

. and any other proceedings arising out of or connected therewith.

- 2- To sign, verify and file or withdraw il proceedings, petitions, appeals, revision, review
affidavits and applications for compromise or withdrawal, or for submission to
arbitration of the said case, cr any other document, as may be deemed necessary or
advisable by him for the conduct, prosecution or defense of the said case at any stages.

3- To receive payment of and issue receipts for all money that may be or become due and
payable to us during the course or on the conclusion of the proceedings. To do all .
other acts and things this may. be deemed necessary cr advisable during the course of -
the proceédings. . |

AND HEREBY AGREE - C
a) To ratify whatever the said Advcvqte may do in the proceedlngs .
b} . Not to hold the Advocate responsible if the said case be proceeded ex-parte or
dlsmxssed in default in consequence of their absence from the Court/Tribunal
when it is called for hearing. ' :
c} That the Advocate shall be cnmlpd to mtbdraw from the prosecution of the said
case if the whole OR any part of the agreed fee remains unpaid.
In witness whereof I/We have signed this power gbAttrracy/ Wakalat Nama hereunder the contents

of which have been read/explained to me /us stood by me / us this
18-01-2023 at Peshawar. :

ADVOCATE HIGH COURT
LL.BB (Hons), LL.M (i-L)




WAKALAT NAMA

BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, _PESHAWAR

SERVICE APPEAL NO. - - : . /2023
(Petitioner) .
(Plaintiff)
- . (Appellant)
FAZAL MUHAMMAD ' . (Accused)
VERSUS

THE GOVERNMENT OF KHYBER PAKHTUNKHWA THROUGH CHIEF
SECRETARY, KPK AND OTHERS

(Respondents)
- (Defendant)
(Opponent)
(Complainant)

I, FAZAL MUHAMMAD RESIDENT OF DISTRICT CHITRAL LOWER, (APPELLANT)
The above named appellant hereby appoints and constitute SIDRA NAZIR,
ADVOCATE HIGH COURT, PESHAWAR, as counsel for (Appellant) in the above
mentioned case, to do all or any of the following acts, deeds and things:- |

1- To appear, act and plead for me/us in the above mentioned case in this
, Court/Tribunal or any other court/tribunal in which the same may be tried or heard

and any other proceedings arising cut of or connected therewith.
2- To sign, verify and file or withdraw all proceedings, petitions, appeals, revision, review
affidavits and applications for comprcmise or withdrawal, or for submission to
arbitration of the said case, or any other document, as may- be deemed necessary or

advisable by him for the conduct prosecution or defense of the said case at any stages.

- 3- To receive payment of and issue receipts for all money that may be or become due and . -

payable to us-during the course or on the conclusion of the proceedings. To do all
other acts and things this may be deemed necessary or adv1sab1e durmg the course of
the proceedings.

- . AND HEREBY AGREE:-

a) To ratify whatever the said Advocate may do in the proceedings. .
b) Not to hold the Advocate rebporlsible if the said case be proceeded ex-parte or
dismissed in default in cons»quence of thc'r absence from the Court / Trlbunal
_ when it is called for hearing.
¢) That the Advocate shall be entitled to withdraw from the prosecution of the said
case if the whole OR any part of the agreed fee remains unpaid.
In witness whereof [/We have signed this power of Attorney/ Wakalat Nama hereunder the contents
of which have been read/explained to me/us and fully understood by me / us this’

. 18-01-2023 at Peshawar.

. SIGNATURE OF APPELLANT -
Accepted subject to term regardmg payrnent of fee. )

S’Jﬁé‘@/bﬂa«
'SIDRA NAZIR - '
ADVOCATE HIGH ‘6&URT
LL.B (Hons), LL.M
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