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FORM OF ORDER SHEET

Court of
Case No.- 419/2023'
SNo. | Datecforder | Order or other proceedings with signature of judge i ‘
proceedings ‘ \
1- 02/03/2023 The appeal of Mr. Burhan ud Din resubmitted today

by Mr. Sher Hyder Khan Advocate. 1t is fixed for preliminary
hearing before Single Bench — at Peshawar on_

Parcha Peshi is given to appellant/counsel for the date fixed.

By thd order of Chairman
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’, ‘ BEF ORE THE HONORABLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNEL PESHAWAR ‘

Servrce Appeal No ' h/ q - of 2023
‘8L\"( I/\QW\ U\G(OQU\ |
\Y E RS Us

Government of Khyber Pakhtunkhwa through |
' Chlef Secretary KPK & Others ks

- APPLICATION FOR FIXATION OF SERVICE APPEAL BEFORE
THE PRIN CIPAL SEAT AT PESHAWAR

. Respectfully Shweth

1 That the instant service appeal along W1th other connected appeals
have been instituted before this Honorable Trlbunal and where no
date of hearmg is ﬁxed : '

. 2 That the lnstant service appeal related to the levies personnel.-
. o regulated ' by Home Department Government of Khyber

" Pakhtunkhwa; where the varies of amended lev1es rule have been s

challenged before this Honorable Tribunal.

.3, That the other 1dent1cal cases belong to Khyber Pakhtunkhwa e.g
- Kohat, Hangu, Dir Upper and Dir Lower et¢ have been filed before

- this Honorable. Tribunal and have been allowed to fixed before the
Principal Seat at Peshawar o1 F|31P023. |

* 4, That the mstant Serv1ce appeal is also one the same nature and
Identlcal case.. : |

o leerefore, itis Iz umbly submttted that the case may be fixed before
‘the principal seat of this Honorable T rzb unal Sor better
admmzstratton of justice. :

_ SHER HYDER KHAN
s . ADVOCATE HIGH COURT
LL.B (Hons), LLM (I-L) .



The appeal of Mr. Burhan uddin r/o village Ursun Khas Tehsil Drosh Chitral Lower

received today i.e. on 23:01.2023 is incomplete on the folipwing score which.is retumed to the
counsel for the appeliant‘for completion and re'.f;ubn:tis\éion within 15 days. '
@ Memorandum of appeal is unsigne&. .
< 27 Copy. of departmental .appeal against the' impugned. orders/notification is. not
attached with the appeal which may be placed on it. L -
3- Copy of final/reiection order of departmental appeal is not attached with the appeal
which may be placed on it :
S 4= Annexure-B of the appeal illegible which may be replaced by legible/better one.
5- Checklist is blank which may be filled up. o

l\lb,_%_('_')_g__/é.'f, o
Dl\‘\ L_\__/zozs |
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T rmened iAW nresentannea was.received on. 23 UL 2072 3AiEh
VITs raarned taihe: iOT 1P 2pneilant [or TERoving GUIstiigns (FiaEan.
ToUT T 80202025 here- Hog tifeTsamg without rémoying tite objettion no,l
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BEFORE THE HONORABLE KHYBER PAKHTUN KHWA SERVICES
l S ' 3 TRIBUNAL PESHAWAR

SERVICE APPEAL No l/f/‘? of 2023

Burhan Uddln R/O Vlllage Ursun Khas Tehsnl Drosh & DIStI’ICt
" Chitral Lower

VERSUS

Government of Khyber Pakhtunkhwa through Chief Secretary KPK &
Other

INDEX

Description of Documents -~

Grounds of APPEAL
Affidavit

Addresses of Partles

Copy of Rute/Notlflcatlon Dated 14.07.2020

Copy of impugned amended rule/notification
along with Schedule:Dated; 22.03.2021

Copy of Impugned retirement Order of Deputy
Commissioner Chitral Dated; 15.04.2021

Copy of Departmental Letter Dated 07/04/2021 .

COPY OFW.P 5&0 M/2021; decided on dated; 29-
N-2022 -
Wakalat Nama

HAN:
ADVOCATE HIGH COURT
LB (Hons), LL.M ()

The Maglster & Assocnates
103, Said Anwar Plaza,
Dabgari Gardens Peshawar Cantt Lt
Ph 091 -2214005 Cell: 0336 9377022 '
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- BEFORE THE HON'ORABLE KHYBER PAKHTUN KHWA
SERVICES TRIBUNAL, PESHAWAR

| Sérvice‘A‘ppeal No.' Lf/q _0f2023
Burhan Uddin R/O Village Ursun Khas Tehsil Drosh & DIStF!Ct

Chitral Lower -

. Appellant
_VERSUS
A'Government of Khyber Pakhtunkhwa through Chief Secretary

KPK at Civil Secretariat Peshawar

| Secretary Home & Tribal Affalrs Government of Khyber'
Pakhtunkhwa at Civil Secretariat Peshawar

Commissioner Malakand D:vns;on at Saidu Sharlf Swat |

. Deputy Commissioner / Commandant Chitral Lewes at OC Offlce

DlStrICt Chitral (Lower)
, ....;Respovndents

~ APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA SERVICE -
- TRIBUNAL - ACT 1974, TO_ _THE EFFECT - THAT THE
~ ORDERS/NOTIFICATIONS DATED . 22/03/2021 AND 15/04/2021
RESPECTIVELY, MAY PLEASE BE SET ASIDE, BEING Il LEGAL, VOID
AB INITIO AND WITHOUT ANY JUSTIFICATION, AND CONSEQUENTLY

- THE-_RESPONDENTS MAY PLEASE ~ BE DIRECTED TO

COMPLY/IMPLEMENT _NOTIFICATION DATED 14/07/2020 N ITS»
LETTER AND SPIRIT. - L

- BESPECTFULLY SHEWETH:

| N
* - Brief facts and grounds glvmg rise to the mstant appeal are as -
under, | | o | 2

That the appellant has been serving as reg’ula'r'member of
Chitral Levies Force havmg a considerable. length of services at
hIS credlt o = i

That the appellant is performing his duties with great zeal, zest,
devotlon and -dedication at hIS level best to the entlre
satisfaction of his superlors




That the provincial government introduced amendments
through notification nurmber- No. SO(POLICE-I)HD/1- 3,dated
14/07/2020 in the provmually administered trlbal areas {ews
force rules 2015 vide which the appellant is entitled to
continue his duties titl attamlng age of superannuation i.e (60)
years of services. The relevant schedule of Rule16 is belng
reproduced to assist this Honorable tribunal. -

(@) for sub rule (1), the following shall be substituted
namely: “(1} all uniformed force shall retire from
service on attaining the age of superannuation i.e
Sixty (60) years or they may opt for retirement after
completion of twenty five (25) years regular services
and

(b) - Schedule - IV shall be deleted.

Copy of Rule/Notlflcatlon attached
as annexure “A”

‘That there were certain objections in respect of the'above

mentioned policy -of uniform retirement age, hence the rules
were further amended on 22.03.2021. .The amended rule
seventeenth (17) which provides. for retirement on attaining the
age of superannuation was again omitted and amended schedule
3 of the rules- of 2015 and consequently the lower rank officials
were compulsorlty retire from service after performlng their
dutles for a certain period provided in the schedule, which is
reproduced for assistance of this honorable tribunal.

Schedule - i
[See rule 17]

Serial No

Name of the Post / Rank

Qualification for Promotion

Length of Service / Age

1

Subedar Major (BS-16)

On the basis of Seniority-cum-
fitness from amongst the
Subedars having intermediate
Qualification

Thirty Seven Years or
Three Years' Service as
Subedar Major or Sixty
Years of Age whlchever
is earlier

“Subedar (BS-13)

By promotion, on the basis of
senigrity-cum-fitness in the
following manner namely;

!

(i). fifty percent (50%) form

amongst the Naib Subedars
having intermediate
qualification; and

Thirty ~ Five - years'
service or five years
service as subedar-.or
sixty years of age
whichever is earlier




(ii). Fifty Percent (50%) from
amongst Naib Subedars having
Secondary School Certificate

3 Naib Subedar (BS-11) | By promotion, on the basis of | Thirty =~ ‘three - years
seniority-cum-fitness in the | services or seven
followung manner, namely years' .service, as Niab
subedar. or sixty years
(i. f:fty percent (50%) from { of age. whichever is
amongst the Naib Subedars | earlier

having Intermediates
qualification; and . -

(i) fifty percent- (50%) form
amongst Hawaldars

4 Hawaldar (BS-08) - Thirty-one years
service or three years
service as Hawaldar or
fifty-one years of age
Whichever is earlier

5 Naik (BS-07) . - - Twenty-nine ~ . years
service. or three years
service as Naik or forty
eight years of age
Whichever is eartier

b L./Naik (BS-06) - - | Twenty Seven Years
service or three years
service as L/Naik or
- . Forty five years of age
Whichever is earlier

7 . | Sepoy(BS-05) - : - Twenty Five years
services or forty two
years of age
Whlchever is earller

-

Copy of the |mpugned Rule along with schedule & retlrement Order are
annexure ‘B" & “C”

That the appellant along wnth hIS other colleagues and members
of other District Levies Force raised their objections hlghlrghtmg
anomalies in the amended rule upon which respondent no. 3
addressed a letter to all the deputy commissioners in Malakand
division with the direction to re- consider the amendments to
rules Ibld

Copy of Letter Dated 07/0&/2021 attached as Annexure D’

That the appellant has been discriminated through notn‘lcatlon
dated 22.03.2021 & 15.04.2021 whereby the salary, rank and
seniority of the appellant has been relegated to lower grade and
retired compulsorlly )
That: the appellant bemg aggrieved of the acts of the respondents
preferred writ petition before the honorable . Peshawar High
Court Peshawar, which has been disposed off vide order dated
29/1/2022 with the directions to the appellant to approach the
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Honorable Tribunal for redressal of his grievances, hence: the
Instant service appeal inter alia, on the following grounds
Copy of judgement dated:29/11/2022 is attached as annexure “E”

GBOUNDS

A, That the |mpugned Nohftcatlons and orders passed by
Respondents are against the appllcable Rules and consequently
|llegal void ab |n|t|o and of no legal effect

B. That the appellant has been rettred prematurely trrespectlve of
the fact that the appellant is entitled for promotion to the next
h|gher grade as suffaaent number of posts are still laymg
vacant

C .That the impugned notifications of amending retevant rules and
retirement of the appellant thereunder is illegal and
unconst:tutlonal hence the same is llable to be declared as
such.

D. That it is a settled proposition of law that rules cannot be
amended to the detriment “of civil servant /employee Even
otherwise the same will have prospectlve effect and cannot be
applied retrospectlvely

E. That the revrsed schedule 3 of the tmpugned amended rules is
self-contradictory and dlscrtmlnatory as’ well. The said
schedule prescribed 60 years of age and certatn maximum
length of service for hlgher rank offuuals l.e Subedar Major,
Subedar and Naib Subedar, while in case of lower rank officials
like the appellant have been treated with dtscnmmatlon by not
extending full beneftts of the rules ibid.

F.  That the . tmpugned notification dated 22/03/2021 has no
retrospective effect, yet the same has been applied against the
appellant ‘which is flagrant violation of fundamental r|ghts
guaranteed by the constltutlon

G. Thatthe respondents have wolated Article, 4 of the Constitution
of Islamic Republic of Pakistan, 1973 with its heading nghts of-
Individual to be dealt with in accordance with the Law it is




mandatory for respondents to comply with taw and rules in fair
equal and lawful manner as well as_prohibitory for them to act
in a manner which is not admissible in law/rules; hence their
such act with:effect to compel the pet:tloners for retlrernent IS
totally v0|d

That accordmg to- Article, -25 of -the Constitution. of Islamic
Repubtic of Pakistan, 1973 all citizens are equal before Law and
are entitled to equal protection of Law but the respondents
v10lated this Article of the Constltutlon

That act of re‘spondents with effect to deny right to service of
petitioners and. their omission to protect the same is; against
Article,.27 of the Constitution of islamic Republic of Pakistan,
1973 with its heading "Safe Guard agalnst discrimination in
servmes

That the appellant seeks leave of this honorable tribunal to
argue/raise additional grounds at the time of arguments

It is therefore, humbly prayed that, on acceptance of the instant
appeal the impugned notifications dated 22/03/2021 ‘and
15/04/2021 respectively, may please be declared illegal, void ab
initio ‘and having no legal -effect .and consequently the
respondents may please be directed to implement. the
notification dated -14/07/2020 in. its letter and spirit .by
- reinstating the appellant in to service W|th all the accrumg back
benefits.

Any other relief deemed appropnate and not specsflcally asked
for may also be granted:

Appellant
Through

SHER HYDER KHAN
ADVOCATE HIGH COURT
LL.B (Hons), LL.M (i-L)




BEFORE THE HONORABLE KHYBER PAKHTUN KHWA SERVICES
TRIBUNEL PESHAWAR

Service Appeal No of 2023

Burhan Uddin R/0 Vrllage Ursun Khas Tehsil Drosh &
Dlstrlct Chitral Lower

VERSUS

Government of Khyber Pakhtunkhwa through
Chlef Secretary KPK & Others -

AFFEDAVIT

l, Burhan Udd:n R/O Village Ursun Khas Tehsil Drosh & Dlstrlct
Chitral Lowerappetlant do hereby solemnly affirm and deClare
on Oath’ that all the contents of the subject appeal are true and
correct to the best of my knowledge and belief and nothmg has

been concealed from thls Honourable Court

Cell No

SHER HYDER KHAN
ADVOCATE HIGH COURT
LL.B (Hons), LL.M (I-L)




- BEFORE THE HONORABLE KHYBER PAKHTUN KHWA SERVICES '
' TRIBUNAL, PESHAWAR -

SerwceAppealNo - *_of2023

Burhan Uddln R/O Vlltage Ursun Khas Tehsil Drosh & DIStFICt
Chitral Lower . :

e APPELLANT

‘VERSUS

-Government of Khyber Pakhtunkhwa through Chief Secretary
- KPK at CIVll Secretarlat Peshawar and others.

....RESPONDENTS -
; ADDRE SES PA'ﬂE ’
' fAPPELLANT . - '
- Burhan,Uddin R/0 Vlllage Ursun Khas Teh5|l Drosh & Dlstrlct
Chitral Lower

: Respondents ' :
-1 Government of Khyber Pakhtunkhwa through Chief Secretary
- KPKat Civil Secretarlat Peshawar
2 Secretary Home & Trlbal Affalrs Government of Khyber
Pakhtunkhwa at Crvnl Secretarlat Peshawar ‘

3, Commissioner Malakand Division at Saidu SharifSwat

A Deputy Commlssroner / Commandant Chltral Lewes at DC Offlcei-
DIStrlCt Chitral (Lower) .

. o Appellant i
- Through, -
L ‘ AHAN

ADVOCATE HIGH COURT
LL.B (Hons), LL.M (I-L)

" The Magister & Associates
103, Said Anwar Plaza,
Dabgari Gardens Peshawar Cantt
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BETTER COPY

A ’ 'HOME DEPARMNT
o NOTIFICATION
R Dated Peshawa.r the 14-0 7-2020

A' No SO (Pohce-IDHDll-3 In exercise of the power conferred ‘bjr ~Sect'ion 9 of the ‘
Prov1nc1a11y ‘Admiinistered Tribal Areas Levies Force Regulauon 2012 the Government '
of the Khyber Pakhtunkhwa is pleased to direct that in the Provimcally Admm:stered
Tnbal Arcas (PATA) Federal Levies Forde Servtce (Amended) Ruies. 2013 the :

| followmg further amendments shaii be made, namely s

- Arnendments '

n the said rules:- -

In the said rules:

a) Ero rule l7,the follgwmg shdll be substltuted, name!xl ' = o f_"' o

“17, Retirement.— All Levies Pcrsonal shall - retxre from service on'
| attgining. then age of superannuauon i.e sixty (60) ycars or they may opt -
for retxrement after completion of twenty—ﬁve (25) years regula.r service,

Al

, and .
b) Schedule-III'shall be deleted.
1 - .
L A 4  SECRETARY TO
/ - DR GOVT: OF KHYBER PAKHTUNKHWA
S R L HOME DEPARTMENT

Copy forvvarded to the - .

m N g

[ R 5 2 LB (Hon's), LLM -
- " ADVOCATE HIGH COURT
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GOVERNMENT OF KRYBER PAKHTUNKHWA"
HOME AND TRIBAL AFFAIRS DEPARTMENT
NOTIFICATION
Peshawar, dated the 22-3 2021

_ No, SO(Pohce lt)HD/MKD/LeweslMlsc!2020 In exercise of the powers

conferred by Section-9 of tne PATA Levres Force Regulation, 2012, the Prov'ncnal
Governrrent of Khyber Pakniunkhwa Is ple2sed lo direct that in the PATA Fedara'
Levies orce Service (Amendec) Rutes 2073, the Tollowmg further amendments shalt
be made. namely:- A ’ ' ‘
N o . Amendments o A,
In the said ruies:- '
1. In'Rule 4, sub-ru'e (1), the following shall oe substitutéd namely;’
" Commardant shall be the appomtmg ashority for mmat
© recruitment snd aremotion up to the rank of Subodar '
Provided that the apooi nung amhoru/ for pu- pose of )
promotion (o the posts of Sbmedar Ma;or and Supenmendems snall be ‘ A‘ } ‘e’g)
Secretary Home Department, 2‘\\6

“
“17. Retirement: All Levy persmnel shall retire as per Schecute-[ll and no

2. Fer | Rule 17, the followlng shali be substituteo namely.

extension in servnce aﬂer retirement shall be granted" o ' y ,',
3. For Schedule tl. the foirow.r shall be substituted, ramely: . J qu R
“Schedule-l '
[see rule 17] o
S. No. Name of the Post/ Rank _: Qualification for Promotion i- Length of Service (‘j

L _ [ Age
- e ; | o

i - Subedar Major {BS-16) { On the basis of Seniority-  Thirty Seven Yeam or
; 1 cum-fitness  from amongst ' Tnree Years Service a5
[ : F the  Subedars having  Subedar Major ¢r Sixty
. , ' intermediale Qualification Years of age whichsver N
[ ) | . , is earlier
72 | Susedar (8S-13) 1 By premotion, on the basls . Thrty  Fwe  Yeur s
| ) ; cof Seniority Cum Fitness in | service or Siva Yea s
: j I cte  idlowing  manner, sarvice as Subecar o |
! i P - namaly: P8ty years of age!
H i | . oy Ffy :'ercent (62%: ' whichever is ealiar -

! . : -frane - amoangs t the
| : i Naib . Sube‘darsl
I ] having intermediate
| , : qualification: and ‘
i, (i} Fifty Peccent (50%) _
) j o ‘' from amongs: Maib S : [
| | Subedars  naving

. [ . | * Secondary School :

1 ' ) P Certificz'z !
© 3. ! Naity Subagar {BS-11) . © By promauc", ¢~ the basis | Thity  Tarez  Years |
) ) L of Saniarity 2um Funess in | Senvisa or Sevan Years

. the felicwng mannzt, | Servze as PM21s

! namaty © i Sureda or SIxty Years

(iy Fifty Fercart (50%; trom'of age  wChever s,
amengst the Neib Subadars . earlisr
. aving mlermecnake
. quahfraﬂcn ERD :
< (1) Fifty Peorcert (50%; lroml . -
amangst Hawaldars, C -




Fad

B OHD ME

Name of the Post / Rank i

e
PR Wy

Qua;lffication for Promotion

':fﬁ;_..
“EEL32) ATy ' %

'Lehgth;ofService/ !
" Age . )

Havieldar (BS-08)

¢ ‘ | Thirty One years sarvice
[ or Three vears sarvica |
! 'as Hawaldar or Fifty i
| Orie years of ags, =

| whichever s sarlier.
. | Twenty Nine vears
| service o” Three years |
I'service as Naik or Forty i
i
)

Eight years of age,
whichever is sarlier. .

Twenty Seven years )
N service or. Three years i
service as LUNaik or )
Farly Five years of age, |

j

whichevet is sarlier,
- o li Twenty Five years
: Service or Ferty Twa .
| vears of age whichéier I
s sartier” .. J

Copy forwarded to the:-

S SECRETARY TO |
GOVERNMENT OF KHYBER PAKHTUKKHWA,
HOME & TRIBAL AFFAIRS DEPARTMENT

Ty Principal Secretary te the deerhof, Khybar Pak'ﬁtﬂnkhwa.

2.+ Principal Secretary to the Chief

-

~ A G

=rovincial Police Gfficers, Khyb

(2}

9.+ P80 to the Chief Secretary. Kh

Minister, Khyber Pakhtunkhwa,

All Administrative Secretaries to Government of Khybar Pakniunkbwa.
.- Registrar, Peshawar High Court, Peshawar, :
Al Commiss.oners, Khyher Pakhtunihwa,
» Al Depuly Commissioners. Khyber. Pakhiunkhwa. - .

er Pakhtunkiwa,

Al Heads of Attached Dapartment in Khybar Pakhtunkhwa,

yber Pakhtunkhwa,

10. Aceountant General, Khypar Pakhtunkhwa, " ‘ e

1. Direction Infarmation, Khyber P

akhtunxhwa.

12, The Manger Government Printing & Stationg=y Department, Khybe.r: Pakhtunkawa,
Hz is requested to publish the abovz Notif:cation in the Extra Ordinary Gazelte of.

Khyber Pachiunkhwa and suns
Depariment.

'y 50 copies (Printed) of the same s the Home -

& Section Off{chr (Police-Il
e : ’




SOVERNMENT oF vpER PAIHTUNKHW A
-~ HO 15& TRIBAL AFFAIRS DEPARTMENT

NO. SO [POLICE)/HD/2-5/018/CHITRAL/VOL-II
S . - Dated Peshawar the 16.12.2021..

!

The Deputy Commissioner / Commandant,
Lower Chitral, Chitral Levies )

\
!

SUBJECT.:- Chief_Minister Dirécti\r;es, Resforah’on of 'Sch‘edule Il of
Federal Levies Rules 2013 and Schedule IV of Provincial
Levies Force Rules 2015 in Chitral Levies Lower Chitral,

Q g _v),’b/'b \/
directed to refer {

o 0.your office letter no.249/DC/CLC:Te
dated 6~-l‘2}2 21 on the subiect noted above and fo state’ that promotion
from Se.poy‘fo Hdwaldors may be carried out as per past praciice. The
condliion of matric g

ualification is meant only for initial recruit

ment ds per this
department's noﬁficoﬁon dated 21-10-2021: please,

1

Yours faithfully,

section Officgf (Police.-i|)

Endst: No & dale of even
-4 Copy forwarded ta:-

1. PSto Secretary Home & TA's 15epartm'em‘.

2. Masterfile. . _ w A

Z 16772,




EXTRAORDINARY REGISTERED NO iy

GOVERNMENT

GA ETTE

ah

KHYBW”’ PAKE’“UNKEL\JA
Published by Authority

PESHAWAR, TUESDAY, 30“ NOVEMBER, 2021

— -

PROVINCIAL ASSEMBLY SECRETARIAT
KHYBER PAKHTUNKHWA

"TOTIFICAT{C’"

Dated Peshawar‘ the 30"‘ NOVEMBER 2021

No. PA/Khyber. Pakhtunkhwa/Bllls 192/2021/8536.-— The Provincially Admm:stered Trlbal
Areas Levies Force (Amendment) Bill, 2021 having been passed by the Provincial Assembly of Khyber
Pakhtunkhwa on 220 NOVEMBER, 2021 and assented to by the Governor of the Khyber Pakhtunkhwa
on 26 NOVEMBER, 2021 is hereby published as an Act of the Provmcnai Legls!ature of the Khyber
Pakhtunkhwa X

THE PROWNCIALL‘/;WN"NISTERED TRIBAL /U1EAS LEVIES FORCE * \;“ENDMENT) ACT, ."L__
(KHYBER PAKHTLUI(AWA ACT NO, YOIV ©7 _011)

(First published after having received the assent of the Governor of te
Khyber Pakhitunkhwa in the Gazette of the Khyber Pakhtunkhwa
(Exiraordinary), dated the 30t November, 2021). '
AN
ACT
10 amend the Proy e ialli Addministered Tribal 'Iruu.\’ Levies Force Revulution, _7(1/ N

\\l!I' REAS it is L\]]LLALJI to amend the Provi m.m!l\ Administered [nbal Arehs et
Force Ru-u'dlmn 2012.

itis ]urch\ enacted by lhg Provincial Assembly of the Khyber Pakhtunkbhwa as loltows

| Short title and comnwnccmmt-~-(l) This Act may be called the Provinciaih
\dmnusluu] Tribal Areas Levies Foree (Amendment) Act. 2021,

(2) It shall come into torce with (.!Tu.l 1'r0'|'n 22.0" "")7’1 . '

2 Iasertion of new seetion to the Khy ber Pakhtun khwia :legulatum No. T of 201 20---In the
Provineially Administered lnbd! CAreas Levies: Force Rex umlzon 2002 (Nhyber P"ll\hh'!ﬂx A

~Rq__ul¢umn No, Tof2012), aiu.r section 10. 1ha following new sulmn shall bt. added. namely:

503




304 KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, 30t Nﬁ\fEMBER, 2021

“11. Re- m«.tatumcnt of-the levies personnel.--- A" levies pusmmd who have been u.uu
from the Foree. with effeet from 22,03.2021, t)! the: commencement of the Provinei
Administered Tribal Arcas Levies Foree, (Amendment) Act. 2021. shall be reinstated in the Foree,
s reguthar employees. with ullu.l from their respective daics ofu.llrumnl and they shall be deemet

as never leu.I Imm the FForee.”

BY ORDER.OF MR. SPEAKER
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNK! ‘WA

('{lFAYAT ULtAH KHAN AFR!DI)
Secretary
Provincial Asxcmhiy of }\h\ ber Pakhiumkhwa

Primed and pxblldnd by the Manager,
Staty, & Pig. Deptt., Kiyhar Pakhtunkhwa, Peshawar
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GOUERNM‘*N T KHYBER PAKH NKHWA g
HOME AND TRILAL AFFAIRS DEPARTMENT S

——

NOTIFICATIC

Destiowar; dnted the 21- fir 2022 -
KO. 3O(FOUCE-I{IHD/}-3/FEDERAL LEVIES 202%:- in exefcise of Ihe powers
conlenred by Secfion-9 of Ihe PATA Levies Foice Regulalion, 2012, and in

L canfinualion of fhis dcpcurmem nolilicalion No, 30{Palice-

, INHD/MED/ levies/Misc 72020 doted -‘-03-"0‘” the Provinciol Govesnment
of Khyber Pakhiunkhwa s pleased ta durecl fhat in lhe PAIA u.dcrcl'
Levies Force Service (Amended} Rules, 2013, the iollowing furiher omendmenis
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. Schedule - 1l oL e G

Ferial " Name of the Post |
No . Rank

Length of Service { Age

1 Subedar Major (35-16)

Thirty Seven Years of service or Three. Years
Service as Subedar Major or SIxty Years (40) of
Age whichever is earlier .

7| Subedar (B5-10)

Thirty Five years service o five tears service gs
subedar or Sixty years (40) of age whichever is
earlier ' :

3| Naib Subedar (8S-1)

Thirty three years services of seven years
service as Niab subedar- or Sixty years {60)- of
ane whichever Is earlier ’

4 Hawaldar (85-08)

Thirty one years sérvice or fifty one‘y,ear;s of age,
Whichever is earlier

5 Naik (83-07)

Twenty nine years .service forty nine years of
ane, Whichever is gartier- :

5 | LjNail (BS-08)

Twenmy Seven Years service or Forty seven years
of zue, Whichever is sarlier

7 Sepoy (B5-05)

Twenty Five years services of forty five years of

-

age, Whichever is garlier

COPY OF TH‘EA IMPUBNED RULE ALONG WITH SCHEDULE ARE

+

|
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. THE DEP’JT'\{ ’“OMML'.“‘.«' NER, LOWER CHITRAL
" COMMANDANT CHITRAL LEVIES
Tei: (0943) 412055, Fax: (0943) 412421, FB: - Twitter: - Instagram: @DCLlowerCitrai
ngg -3:* /DEC/CLC-20 Dated Chitral the/f“  Apeil 2023

“

RETIREM ENT ORDER:

in compllance with the Home & Tribal Affairs Department Khyoar Pax'r.ltunk'nwa‘
Notification No. SO{Pohce-l!)HD/MI(D/Levaes/Mzsc/ZOZO dated 22.03.2021, the following ievies personnel
of Chitral Levies (prer Chitral}, are ‘retirevcl from their service on attaining thé age of ."—.-_(':re'mer‘.t espar
" Schedule-jll of the PATA Levies Se_l.'vice {Amended) Rule 2013 dated 22.03.2021 wiih effect from
© 22,03.2021 {AN} with fu-Il pension benefits as admissible under relevant peﬁsion_;rules, intne cest interssy -

of public service.

. ¥ Rank | - Name ) . Dateol | Reguired ) Age as on Service ac gn ! Ratiremerk on |
. ‘ . 8irth ¢ length of Age ‘|- 122.03.21) {22.03.21) ; ‘accountar
! 1 | Hav | Fazal Muhammad 1 1-May£7 | 51 53 28 L Age -
2 1 LNK Syed Muhammad Raza Shah | 5-Feb-75 i 45 ' 45 27 L AR Service )
3 LNK Muhammad Akbar Shah - 1-3ul-72 - . 45 T 48 27 . Age / Service :
a | LNK Aman Uilah. 4-Dec-73 © 45 a7 25 | rge ;
gL 5| LNK Abdul Ghaffar Khan a-Jur-72 as 49 Y T nge/ Service, |
6 | LNK .| Muhammad Ali 20-Feb-70 45 ! 50 -2 T
7 | Sepoy | BalanKhan 10-Mar-62 |- 42 {59 35 ; hge/ Service
8 | Sepay | Burhanuddin ' 1-Jul-64 . az ] 56 ) - Agelsavice !
9 | Sepoy | Khan Shoaib L Liuk65 7 42 . S 3% D Agel Savice
10 | Sepoy | Hazrat Shah NETE R 51 23 Tagr \
11 { Sepoy | Abdul Samad 2-Dec?l - |.. 42 49 - |- 2 -
12 | Sepoy | Akbar Knan - 2-Dec-71 2 T a9 21 . AgE V
13 | Sepoy_ : Kashkari Khan tMar72 | 4z . g - 2 Tga :
: 14 | Sepoy | Naswuddin . Tk R a7 2. e
.15 | Sepoy | Mujib Ur Rehman 3-Jan-74 : [ 46 . 24 . BZe
16 | Sepoy | Watlr Khan / | 9-0ct-75 42 45 14 T Age
17 | Sepoy | AliAhmad 1-Jul.75 42 45 11 . Age
18 | Sepoy | Muhammad Karim 10-Mar-78 42 . 43 15 1 age .
19 | Sepoy | Noorislam L-ul-78 42 42 15 D age

In pursuance of the Finance Department Notification No. SO(FR)/FD/&-52/2005/Vol-Y
T ~ dated 25.08.2017, the personnel at vice No. 2, 3,5, 7, 8and 9 above are hereby allowed ihe zacashment
of LPR for 365 days as provided under Rule 20 of Government o' 'JWFP Civil Servants Pe\ & Leave Ruie’

= ,comé%w

1981, Mutatis Mutaondis,

- A LoMMAN DANT 24
‘DISTRIBUTION FOR INFORMATION & NECESSARY ACTION: oot _,j / b %

1. The Secretary to Govt of Khyber Pakhtunkhwa Home & TAs Deptt Peshawc,r .
2. The Commissioner Malakand Division Swat - ) LE.B( H”" 5) LL.M
3. The Additiona! Deputy Commissioncr, Lowér Chitral : APVOCATE HIGH COURT
4, The District Accounts Officer, Chitral : ' : . . .

. 5. The Assistant Commissioner / DPPUE\/ f'ommandant Levies Lower Chitral”
6. The Section Officer.(Police- II) Home and TAs Department Khyber Pakhtunkawz fac nawuf

information with reference to the. Notification referred above.
. - 7. The Accountant Chitral Levies . }
8. The incharge Levies HQ Chitral }

8. Official Concerned
10. Office record / Notice Board HQ

f
Dspyﬂgo’x@s\%sg\ﬁl 43
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o AMNETURE “

@ BETTER COPY

THE SECRETARY TO GOVERNMENT OF
KHYBER PAKHTUNKHWA -HOME AND
TRIBAL AFFAIRS DEPARTMENT PESHAWAR

To

Subject; ANOMALIES IN THE RECENT AMENDMENT
, "MADE IN LEVY RULES 2015, DATED 22.03.2021
AND RESTORATION OF SCHEDULE-III RULE —
17 (RETIREMENT) OF NOTIFICATION DATED
12.12.2013.

- Sir,

- -In continuation to this office letter no 387-88/6/16/FW, dated 05 04-

2021 a copy of the Deputy Commissioner, Dir Upper letter No 4212-
13/de/dir(U)/LHC/MISC; dated 24-03-2021 along with application of -
levy personnel of Dir Upper agamst the recent amendment made in the
levy Rule 2015 dated 22.03.2021 is endorsed it is also added that in this
regard a delegation of the public representatives of district Malakand
met the undersigned on 05-04-2021, for redressel of reverences /
observation of the levy personnel over the recent amendments.
. / .

It is further to convey, that the levy personnel of district Malakand, Dir
Lower, Dir Upper and Swat have made serious observation over the
recent amendments dated 22.3.2021. They are of the view that the
recent amendments have kept them deprived of their due rights of
serving the force till the age of superannuation, as were applicable in

light of the Home Department Khyber Pakhtunkhwa “Service’ Rules of o

federal levies force in PATA”’ dated 15.02.2013 (Copy Attached).

In light of the above, it is stated that there are few anomalies in the
recent amendments dated 22.03.2021, as there is nomination of
Qualification for promotion column senal 1 to 3 of schedule — iii rule -
17 of the rule ibid, likewise, the main observation, which is raised-in
. these rule is at column — 4 length of service / age serial 1 to 7, all the
levy personnel in case of age limit have to retire from service after
serving a very short span of time.

Keepmg in view the above observatlons it is required that a meeting of
" stakeholders may please be convened in order to dilate upon the
observations and redress the genume grievances of the levy personnel.

C OMMISSION ER
Malakand Division
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It continuation to this offics letter No. 397-69/6/16 /W, dated 05 /04/202% acopyof’

2 \-lDir(U)/UIC/"(I.sr, Aatad’ 24]03,‘,‘2022
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' BEFORE THE PESHAWAR HIGH“%G R A
. MINGORA BENCH |
i (DARUL GAZA) SWAT
z .

' Writ pétitio‘n NOM of 2021 ‘

Abdul Ghaffar S/0 Ahmad Faraz R/0 Vlllage smsm Koh Tehsil &

District Chrtral Lower.

. Fazal Muhammad R/0 Village Arandu Khas Teh51l Drosh &

District Ch:tral Lower- .
Muhammad AliR/O Vlltage Ayun Tehsﬂ & District Chltral Lower

Burhanuddm R/O Vlllage Ursun Tehsil Drosh & District Chltral
Lower !

Khan Sho;ab R/O Vlllage Ursun Tehsu Drosh & District Chztrat'- |
Lower .

~ Hazrat: Shah S/O Mubank Shah R/0 V[Llage Bighusht Tehsil

Garamchashma & District Chitral Lower

Wazir Khan R/O Vlllage Jughur Shot Tehsil & sttrlct Chltral 2
Lower - '

. Ali Ahmad h/o Village Danin Tehsil & District Chitral Lower
Muhammad Karim S/0 Hasil Kanm R/0 Village Rumbur Tehsd &

Dlstrlct Chltral Lower

: e PERtIONETS
f - VERSUS

'Government of Khyber Pakhtunkhwa through Chlef Secretary
~ KPK at CIVIl Secretariat Peshawar

Secretary ‘Home & Tribal Affairs Government of Khyber
Pakhtunkhwa at Civil Secretariat Peshawar |,

- Secretary Law & Parliamentary Affairs Government of Khyber‘ :

Pakhtunkhwa at Civil Secretariat Peshawar

Secretary SAFRON Government of Pak;stan at Pak-Secretarlat
Islamabad‘ ‘ ’ : L .

' Comm:ssnoner Malakand Division, at Saidu Sharif Swat

Deputy Commlssmner/ Commandant Chitral Levies at DC OfflCB _

District Chitral (Lower)
 District Account Officer Chitral Lower

......
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ONSTITUTION OF ISLAMIC 0
PAKISTAN, 1973

PRAYER:
On acceptance of the mstant Writ Petttlon |mpugned nottflcatlon

Order of Respondent No. 2 bearmg No. SO(POLICE-
Il)HD/MKD/LEVIES/MISC/2020 Dated; 22 (13 2021 as well as order
of the Respandent No. 6 bearing No. A728-38/DCC/CLC-20' Dated
15.04. 2021 be set aside and the declare is illegal, untawful, voxd
ab- :mt:o and without lawful authority.- Consequently the

petmoners being - employees of Chitrat Lewes Force to be

declared entitled to contmue/perfarm thelr serwces till

completlon of superannuatlon in compliance of Government
Notification No. SO(POLICE-1I)HD/1-3, Dated 14.07.2020 Any such
relief which this Honorable -Court -deems proper and- just be
granted to the petitioners agamst respondents keepmg in view

the c;rcumstances of the case.

RESPECTFULLY SHEWETH-

Brief facts and grounds glvmg rise to the instant wrlt petmon are

as under;

That the names and addresses of the partaes have correctly
been given in the head note of the instant writ petition, which
are sufficient for the purpose of effecting their proper services
and citation etc.

That the petatsoners have. been serving.as regular member of -
Chitral Levies Force having a considerable length of services at

their credit. - - -

That the petitioners are performing their duties with great zeal
zest, devotion and dedication at their best level to the entire
satisfaction of their senior officials and there is no complalnt or
disciplinary proceedmgs against the petitioners.

(Coples of Payslip attache%l%s?nge§Wetu

=X AEW‘E
Pesha\ﬂar

O
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" That . accorc{mg to the -applicable Rules i.e. The, Provmcually_
Admmustered Tribal Areas Provuncnal Levies Force Rules, 2015,
amendments made through Government Not:ficatlon No. .
SO(POLICE H)HD/1 3, Dated 14.07.2020 The petltloners are
entitle to | perform thelr duties till the cornpletnon of

‘ superannuapon i.e (60) years of services. The relevant schedule

- of Ruleis being reproduced to.assist this Honourable Court.

-
&
=
i

7

. Inthe said rules, in rule 16:- ‘
(@)  for sub rule (1), the following shall be submitted -
_ namely: *(1) allg'Uniformed force shall reitere form =~
" service on attaining the age of superannuation ie -
" Sixty (60) years 'or they may opt for retirement after

_ completion of . twenty . five (25) years regular :
~ services”, and

{(b) Schedule - |V shall be deleted.
. (Copy of Rule/Notification attached as annexure “B") :

‘That there v:iere certain voice against the abo’ve'mentiohed p'olicii B
of uniform retirément age, hence the rule were further amended.
on 23.03. 2021 The amended rule seventeenth (17) which provided-
for retirement on attamlng superannuation was again omitted
and schedile 3 was changed with the certain amendments;
consequently the lower rank OffIClal ‘the presents
petitioners have been compulsory retnred fram servnces after
Vperformlng certam years of services or on atta:mng the certam
age. The amended impugned notification and relevant schedule of
Rule is bemg reproduced to assist this Honourable Court ‘

i Schedule-;lll .
E [Seerule17] -

*F

D3

Serial No -

Name _of the Post /Rank

Qualification for Promotion

. Length of Service / Age

. - }

Subedar Major (8S-16)

On the basis of Seniority-clm-
fitness from " amongst the
Subedars having mtermed!ate
Quallflcatmn

Thirty Seven Years or
Three Years Service as
Subedar Major or Sixty
Years of Age whichever
is earlier

! ,
Subedar (85-13)

"o

- | qualification; and .

_|:By prometion, on the basis of

seniority-cum-fitness in the
following manner namely;

(i). fifty percent (50%) form

amengst the Naib Subedars
having mtermedxate

Thirty Five years service
or five tears service as’
subedar, or Sixty years
of age - whichever is
earlier '

=
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! (ii). Flfty Percent (50%) from

- amongst | Naib Subedars having

: Secondary Scholl Certificate

3 Naib Subedar (BS—l])-

~

.« - e owr

o .

By promotion, on the basis of
sensonty-cum-fltness in- the
followmg manner, namely -

{i). fifty percent (50%) “from
amangst the Naib. Subedars

qualification; and

(i) fifty E-percent (50%) form

having Intermediates

Thirty “three  years | .
services or seven years |

service as Nigh subedar

1 or sixty years. of agée

whichever is-earlier .-

d } amongst Hawaldars - :
4 Hawaldar (BS-08) < - Thirty one years service
' o ' or three years service
? . as Hawaldar or fifty one
: . . years of age,
1 Whichever is earlier _
5 . | Naik (BS-07) - Twenty nine years
- ’ service or three years
{ N service as Naik or forty
] i, | eight years of age;
S - Whichever is earlier
6 | L/Naik (8S-06)- , - Twenty Seven Years
V- ) service or three years |
: : * | service as L/Naik or
: Forty five years of age,
: . . . Whichever is earlier -
7 Sepoy (BS-05) - : i Twenty . Five  years
{ ) i ~©[services or forty two
4 years of age, '

‘ ' Whichever is eartier

(Copy of the m:pugned Rule along w1th schedule & retarement Order are
; annexure "€ &D)

. That in addmon some employees of Dir Lévies, Malakand Levies
~ and Chltral Levies Force also challenged -the |mpugned'_;'

notification 'through different writ petltlon before this ‘Honourable

Court.. The}sald writ petition. has already beén admitted for

hearmg '

.
§

That the petrt:onersand other Dlstrlct Lewes Force employees

raised thetr; voice qua. So much so, the Commissioner Malakand '1
“has also highlighted the anomalies in the said rule and in this.
- respect a wntten letter to the all Deputy Commlssmners in.

Malakand BlVlSlon demandlng therein reconSIderatlon of the
decision so taken '

- (Copy of Departmental Letter Dated 07/0&/2021 attached as Annexure 'E") o

" That the ,;-petltloners' and other colleagues have been

discriminated through notification dated 22.03.2021 & 15.04. 2021

- . whereby the salary, rank and semorlty have been converted to -
low grade and compulsory retired from their servic “%“ % % feon 8
g FITES (=p

[ B gl
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9. That the petmoners belng aggneved of the acts and actton of
: . respendents{havmg no other adequate and efficacious remedy,
. ‘ ~except to fil_é this writ petition inter alia, on the following grounds.

L 'a%";

GR@BNB&'A | . B ;o o
A That the aciion and inaction of §he.respohdents are illegal,
~against- the }Iaw void ab-initio the impugned Natification and
order passed by Respondent No. 6 are against the applicable
Rules becalse petitioner is not liable to get pre “mature
~ retirement on the basis of max:mum age i.e. 60 years as well as
due to completlon of required length of services, (31 years).
E 'Furthermore the promotion of the Petitioners are due for the .
- next higher post as sufficient numbers of posts are lying vacant =
and Petltloner is fully quallfled for the same. : !
- B.  That the impugned ‘act/notification of a'mending relevant rule
~and retirement of the petitioners under said notification are A
" illegal and. 1uncondmonat hence the same are liable to be
declared as such p
C. That itisa settte law that serves rules.cannot be amended to
| the detrlment of public sector employees. Even, if they are so
~amended, the same having prospective effect cannot be apphed'
against the present petltloners/employees L '

o D. - That the rev:ved scheduie 3 of the impugned amended rules is
. . self- contradlctory and dlscrlmmatory as well The said -
* schedule prescnbed 60 years of age are certain maximum = -

length service for high rank official i.e Subedar Major Subedar

~+and Naib Subedar, regrettably, the petitioners being in low rank

have been treated discriminatorily for the reason that they have

not been allowed to serve till 60 years of age
B
E. Thatthe petitaoners have not been gwen opportumty of hearing

as per law and rules -

F.  That the notn‘scatlon of respondents is against the law and rules |
~ because the:petttloners are performing their duties with great .
‘zeal zest devotlon and dedlcatlon at their best level to the -
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against the. petltloners but the respondents act is agamst the
law and rules.

That the alleged no‘tification'hasissued on 22-03-2021 having

no retrospective effect though the same notification is lack
~ back of law, unlawful and against the fundamental rights.

That the apprehended forceful premature termination of the
petitioners is unjustified and illegal. The said act of the
respondents are be clear and sheer violation of the
fundamental rights of the petitioners, which is envisaged and
granted by the Constitution of the Islamic Republic of Pakistan.

That the sheer abuse of the ‘powers- and conseduent

harassment of the petitioners at the hand of the respondents is

gross violation of fundamental right of the petitioners.

‘That from very prospect of the Constitution of Islamic Republic
of Pakistan, 1973 and policies governing: the subject

Respondents have no excuse at all to avoid vested rights of the, .

Petitioners in matter of performance of service.

. That respondent violated Article, 4 of the Censtitution of Islamic
Republic of Pakistan, 1973 with its heading “Rights of Individual
to be dealt with in accordance with the Law" it is mandatory for
respondents to comply with law and rules in fair, equal and
lawful manner as well as prohibitory for them to act in a
‘manner which is not admissible in law/rules; hence their such
act with effect to compel the petitioners for retirement is totally
void. - i

That according to Article, 25 of the Constitution of Islamic
‘Republic of Pakistan, 1973 all citizens are equal before Law and
are entitled to equal protection of Law but the respondents
violated this Article of the Constitution.

That act of respondents with effect to deny right to service of

petitioners and their omission to protect the same is; against

Article, 27 of the Constitution of Istamic Republic of Pakistan,

1973 with its heading “Safe Guard against dlscnmmatton in
services”.

That the matter in the instant petition relates to enquire
- functionaries of the Government; with effect to secure the
constitutionally guaranteed r:ghts of the petmoner éuago,,f Yy
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thlS honourqble court has ample jUI’lSdICt[OD to exercise its writ
jurisdiction ;under Artlcle 199 of the Constltution of Paklstan

‘ 1973

That the pé;itioners seeks leave of this honourable court to
argue/raise:additional grounds a the time of arguments.
. . : i 3 i ' i .

Lo~
1

INTmuM RELIEF -~

All the three ingredients’ like prlma facie. case, balance .of

conveniencé “and irreparable 'loss are in favour of the
petitioners against the respondents therefore by way of Interim-
Retief the impugned notification dated 22-03-2021 as well as
order of the;Respondent No. 6 Dated 15.04.2021; be suspended. -

‘The i'eSpondents may .kmdly be restrained from any advefsé

action against the petitioners till the final dec;suon of the mstant
writ Petition. : '

ltis therefof*e humbly p’rayed’that on atceptahc‘é of the. inst‘aht :

 Writ Petltmn be accepted and allow as prayed on the heading.

PANL- |

Petltloners

SRR N , ~ "SHER HYDER KHAN

. : : - Advacate High Court

. ) . 103, Said Anwar Plaza
v ' : . Dabgari Gardens Peshawar
o Cantt; Cell 0336-9377022

CERTIFI CATE

- (As per diréctions of my client) Nu such ltke ert Petttlon has -

eartier been filed by the petltloners .on the subject matter -
before this Honorable Court | g

A |

- Counsel

LIST OF BO(DKS .
1. Constitution of Islamic.Republic of Paklstan 1973
2. General Clause Act
- 3.- Rules of Business, 1985 S
. 4. Provincially: Administered Tribal Areas Provmual Levnes Force

Rules, 2015 -




\ﬂ-ad"
BEFORE THE PESHAWAR HIGH COURT AT.
' MINGORA BENCH
' (DARUL QAZA) SWAT

ert petition No of- 2021 .
Abdul Ghaffar & Others
v E IR SUS

Government of Khyber Pakhtunkhwa through Ch:ef Secretary KPK
& Others

AFFIIDAVET

I, Muhammad Zuhair S/0 Nasrullah Khan, R/0, Bada Ber Tehsil
and District; Peshawar (through special power of attorney) for
Petitioners; do hereby solemnly affirm and declare on Oath that
all the contents of the subject Writ Petition; are true and correct
to the best of my knowledge- and belief and nothmg has been
concealed from this'Honourable Court
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CN.ICNo
17301-8867731-5
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SHER HYDER KHAN
Advocate High Court DT
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Zud'gment ,Sﬁee
PESHAWAR HIGH COURT PESHAWAR

(JUDICIAL DEPARTMENT)
' W P No. 540-M/2021

,AQDQMENT. R - 4
Date of hearmg - .29.11.2022.
Nemo for the petmoners

Mr.Saqib Raza, A A.G a/w Muhammad Najmul Hassan,
Supermtendent on behalf of respondent No. 6 . o

+

M ATTIQUE SHAH, J:- For the reasons

recorded in our detailed judgment of even
date in W.P.No. 367—M/2021 titled - f
“Muhammad Ghafar etc. Vs Govt of ‘
Khyber Pakhtunkhwa" this writ petltlon is

dismissed

Announced : JUDGE .
Dt.29/11/2022. S : 4

HON'BLE MR. JUSTICE LAL JAN KHA'ITAK, -
HON BLE MR.JUSTICE S M ATTIQUE SHAH &s

(A-KKHAN Cours Secratary)




jlu_ngent ,sliee
" PESHAWAR HIGH COURT, PESHAWAR.

|
. . . © - (JUDICIAL DEPARTMENT) ,
: _ SR - W.P.No.367-M/2021 with LR,
_ , . CM Nos.1053/2021 & 1183/2022

JUDGMENT
Date of hearing . ---  29.11.2022
Barrister Dr.Adnan for petitioners
Mr.Sagib Raza, A.A.G for the respondents

S M ATTIQUE SHAH, J:- Through this

single judgment we. shall also demde the
connected writ petltlons beanng Nos. 337-
M/2021 406—M/2021 503-M/2021 514-
M/2021 518-M/2021 450-M/2021, 601-
M/2021, 681- M/2021 632- M/2021 919-
M/2021 968- M/2021 980— M/2021 1221-
M/2021, 1222-M/2021 1252-M/2021 2210-
P/2021, 2913-P/2021, 5092-P/2021, 5423-
P/2021, and 5424-P/2021 as adjudication
of a common question of law and fact is
involved in all the petitions wherein the
petitioners have challenged the vires. of
notification = No. SO (Police-ll) HD/
MKD/Levies/Misc/2020 - dated 22.03.2021
whereby on the ‘basis of impugned office

order bearing No.128/DC/CSL  dated




20.04.2021, they ‘have been retired from

 service with further - prayer that they be
' reznstated mto serv:ce from the date of thelr‘

' retirement ie. 20. 04 2021 wuth aII back-

| benefits. In alternatlve they have prayed

that the respondents be dlrected to treat

_ them at.par with erstwhile Federal Levies of
Federally Administrated Tribal Area (FATA).

and, absorb them in police aﬁd; grant tﬁem

full pensio'n'ary benefits.

2 leeWIse in W.P.Nos.333-M/2021,

- 334-M72021, 335-M/2021, - 338-M/2021,
345-M/2021, 1026-M/2021, 1035-M/2021,
1187-M/2021, 1206-W/2021, 1207-M/2021;

34-M/2022, 212-M/202 éhd 993-P/2022 the

- petitioners have made the following prayer:

“On acceptance of -this ~writ
petition, the impugned Notification
SO (Police-ll) HD/ MKD/Levies/

- Misc/2020 is against law and the
fundamental rights guaranteed by
the ‘Constftutlon of Islamic
Republic of Paktstan, 1973, may.
be declared tllegal void ab mmo ’
and of no Iegal effects . on the' ‘
rights of the petitioners.” '

s
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Similarly, in COC Nos.38-M/2021 in *~

AaWP NO 367—M/2021 and COC NO 436—
. P/2022 m WP, No 1335-P/2022 petitloners:

. seek- “initiation of contempt of court.

proceedmgs against the respondents for

vrolatmg the order of this court dated ‘

: 21 04.2021 passed in W.P.No. 367-M/2021
) Brref facts of the case(s) are that the ,
, petrtloners"were appornted .in.the "Swat'

" Levies F_drce" as Sepoys etc. and presently

terms and conditions of their services are . -

regulated . by ;Provincially Adminisirated'

- Trlbal Areas Levres Force Regulatron 2012"
o whereunder besrdes PATA Lewes Force |
Rules, 2012, PATA Levies Force Servics

. (Amended) Rules 2013 were also 'framed._jv o

Rule 17 of the Amended Rules 2013, deals.

with the _retirement of personnel of the
~ force, which was amended vide nofification

 dated 12.12.2013 in .the manner” that ‘-‘AII. o

the personnel shall retire ‘as per
Schedule-lll and no extensron in service -
beyond.ret:rement shall be granted”. On -

14.07.2020, vide Notification No.SO

i




- (Police-)HD/1-3," rule 17 was further

aménded by deleting schedule-IV as “All

uniformed force shall retire from service |

on'-attaining the age of supérannuation

i.e. Sixty (60) years or they fmay optfor - -
retirement after completion of twenty-

. five  (25) 'yéars‘. regular  service”.

Thereafter once again through certain

modifications rule, 17 was amended by ’
'-giving life to the deleted schedule-ill of t'he" '

_rules 2013 as_Under:-v :

“Retirement; All levy personnel
" shall retire as per Schedule-lll -
" and no extension in service
.after retirement = shall be
granted.” o

4 Being. aggrieved 'ffbm' the ibid'v
.émendrﬁent, the petitione’fs have filed the
instant petitions, . |
- fPuréUérﬁ to- the idirections of this

court respondents have filed their parawise

comments, wherein issuance of the desired

writs has been opposed.
6. Learneq counsel :re_presentinj thé =

petitioners veﬁeméntly afgued that the"




impugned Notiﬂcat‘iAdn‘.és artlJitrary.\ pe}versg,
ilhlégal,' issu_ed‘withovut lawful authbrity and
mala fide- intention just to -dep-riv'e the
betitioﬁers_ of ‘théirf'vested .rights accrued in
their favour hence | ViolétiVe of their'
fu;ldémenta'l rights ~gUaraﬁteed Underﬁ the
Con'stituﬁbh and thus ﬁ‘ot sustainable in‘ the
eyé of law. »Tha»t fhc;ugh ,thé' impugnéd
-Notiﬁq';tion' waé issued under the reéuiation
2012..HOWever", aﬁér the 25" Consﬁtutional
ajm'end,m:eﬁt. the said regulation does -névt
hold - ﬁeld, therefore, the " impugned
Notiﬁcati_oh is liable to be Sei éside.

7. ’Converseiy,-n worthy =~ AAG
représenting thé‘.reépondeh'ts opposed the
arguments so advanced by learned cqﬁnsel
representing the petitioners at thé Bar whilé
arguing fhat aftef the 25" ar'ner;dment the
Provihqiai _Assemi)ly passed  the
conti_nuatibﬁ'df laws Act No.111 :o'f 2019
tﬁrougﬁ kwhi,c-h the laws applicable ‘tc.
erstwhile PATA :\ivere allowed to 'con'tinide

including '*‘P(ovihéial Administered T:ft}al

Areas Levies Force ,Régqlétion,, 2012" and;

|

9
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therefore, the impugned Nétiﬁbafié;nf wés |
. 'issued -pe'r law which does“hot require ar'zy'.
interference by this court in - its - writ
jurisdiction | under Article 199 of- the

| Cdnstitutic;ﬁ. ~'?l':i.xrther, pe‘tifi‘on’er's‘ are Civil
X :' Servants, and; matter in question re;olves

* around the terms and cohd'itions'. of their

service which is ‘the exclusive domain of

the: - Service . Tribunal as ‘such t'he'

1

- Jurisdiction of this court is barred given the

explicit prdvision of Article 212 of the

Constitution.

8 Heard.Record perused.

9. . Before discussing merits of the case

we deem it app‘robriate to discuss the_' .
background of the matter in hand to
properly : t‘:qmprehehd the issue invo!véd'
therein. it is worth. mentioﬁing that eaflieri’
the services"_ of the Levies ‘Fo'rce-'w'er'e dealt
" with 'undér the antie} '-/rregu'lar' C_Qrps'4

(FIC) rules, 1962 which was substituted by

the “Provincial Adminiétered Tribal Areas.

Levies Force Regulét'ion,' 2012”.(regu'la't'i.0n)

' and under the said regulation “PATA Levies™

1

s
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Forcé (service) Rules, 2012” wére framed
for Provincial Levies Fo‘rc_e.‘While separ‘a.te'
" service rules weré' also_frameii thereunder '_
-‘ for PATA Federal Levies Force perférming'
‘duties in "PATA” knowﬁ as “PATA Federal _
| _L~eviés Force "Serviqe (Amende_d) Rules
2013, Rule 17 of the ibid rules deals with

the retirement of the Levies personnel "

which, was amended from time to time.

However, - petitioners  have  become

aggrieved from the impugned Not_iﬁéation

D

vide whiéh the petitioners’ retirement. age’

was. altered which is challenged by them

through instaht petitidns.

~

10. The 'main contention of the
petftioners‘ is that after 25" amehdment the-f‘-
: régu!atfonhas lost its efﬁb_acy énd sanctity
and ,h:as beco‘rf_ne redunda'nt,:therefdre. thé
_ivmpu'gned ‘amen.dm'ent' uhder tﬁé said
regilation s illegal being void ab initio. It is
“worth mentioning that | after ‘,the"25"‘
amendment in 2018, both FATA & PATA
were mergéd, in the province of Khyber_

" Pakhtunkhwa and Federal Levies Force -

&

i




- working i FATA was merged into the

regular pollce of the province. Albeit, in

g Malakand Dlwsuon Lewes Force is Stll[

' regulated by “PATA Federal Levies Force

Service (Amended) Rules 2013 in view of

the Khyber Pakhtunkhwa Act No 111 of

2019 through which the laws -prevalenf in

erstwhile PATA at the ttme of 25‘h :
_ amendment were . allowed to continue

_mcludmg regulation 2012 which still holds

the field and as such the same is a valid

instrument. . Therefore,  impugned "

Notification was lssued .by the respondents

with lawful authority.

11. Moving toward'_th.e status of - the . -
p'etiti,oners lt is worth mentioning that earlier
“this court while deciding W.P No 528- .

© M/2016 (lkramullah’s case) determined the

status of personnel of the Provincial Levies

“Force as that of civil servants’ in the

" followung terms -

“19 The Provmctal Lewes Force
{“Force”) was granted statutory _
cover through Khyber .

" Pakhtunkhwa Regulation No.1 of

- e e -
PRSI,
e e

-.’.'ﬁ\: e




“(b)
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_may, by not/fcatlon in the official

2014 (‘Regulation”). AParé‘graph_
No.3 of the Regulation envisageé :
for constitution and establishment
of the Force and its functions: For '

ease- reference _paragraph Nos. 3

and 4. of the Regulatlon are

reproduced as under:-

“3, Power to ‘constlt'ute* and
" maintain by the Force and its
* functions.-— (1) Govemment may

constitute and méintain a For'ceAfor

; performing the followmg functions,

namely:

) ensunng secun‘ty of foads in PA -TA‘

ensurmg secunty and manning . of

- plquet

guarding Govermnment institutions
and installations; | -
ensuring security of jails and
arrested criminals; -

generally maihtaining law and order

providing mobile escort to VIPs;

anti-smuggling activities espec:ally. ;

timber smugglmg, ‘

'destruct;on of illicit crops;

serving of summons or procedures
raid and ambush; and ' o
such other functions as Government

Gazette, require the Force tb.
perform. o o

X (2) “n dlscharge of thelr functlons

officers and staff of the Force shall




be guided in accordance with this
“Regulation and the rules.

(3)  The head of the Force shall
‘be' Commandant in" his respective
. jurisdiction. -

. (49  Secretary to Govemment,
Home and Tribal Affairs Department

“shall .be the competent authority of

the Force. _
(6) .The Force shall consist of
such ranks and number of officers

. and mémbers.  and shall be

constituted in subh manner as may
be prescribed by rules. ~

(6)  The officers and members of
 the Force shall receive such pay,

pension, allowances and other
- remunerations and shall enjoy such .

leave and other privileges as may be
prescribed by rules.

(7)  The officers and members of -
the Force shall wear such uniform as
may be prescribed by. niles or -

instructions. -

(8)  The administration’ of the
 Force shall vest in the Commiandant
in  his * jurisdiction ‘who  shall

*administer it in accordance with the -
" provisions of this Regulation, rules

and instructions.

(9 The -Commandant shall
- - exercise his powers and perform his.
functions  under - the general -

supervision and- directions  of
‘Govemment.

i

o



(a)
_ for safeguarding -against acts of

(b)-

()

4 Péwers and duties ' of

officers and members of "the
Force.—An officer or member of the
Force shall- '

také eﬁe&tiye measures fof ensuring
security of assighed jurisdiction and

-unlawful interference;

prevent unauthorized peféons and-

vehicles from access to the temitorial
jurisdiction;
lake  effective  measures  for

preventing sa’botagé, placement of
car bombs; letter bombs, dangerous -
article and carriage of -arms and

_ ammunition into the restricted area;

(@)

(e)

use such arms and ammunition and’
equipment as may be authorized by -
_ the Commandant or an officer

authorized by him; g _
search- and arrest without warrant

~ any person- who he suspects of

0

~salary from the Provincial

endangering or aftempting to

endanger or having endangered the
-safety of an installation and may use

such force-as may be necessary. in

and

perform such other fegal functions as :
the coinpetent éuthqﬁty may require -

him to perform”. |
20. The  close perqsal of the
Regulation would clearly show

‘that the Force is receiving its.

the discharge of his aforesaid duties; -




~ now refer to the crucial issue as to
‘whéther the employees of the

_ maintain a constitutional petition

‘Exchequer and performs the
policing service in the erstwhile .
PATA. ’

21, Having said this, we would

“Force can be termed as. a civil

servants and as such they cannot

. before this Court for enforcement

(a)

N

of the terms & conditions of their

service.

.22. The connotation  ‘civil

ser{/ant' is defined and explained

_in respect to. the Province of
* Khyber Pakhtunkhwa, in the Civil .
:-Servants Act, 1973 (“Act, i973").'

* For. ease reference, wé would
- refer to Section 2 (b) of Act, 1973,
';Nhich_reads as under:- '
“2. . Definitions—(1) In this act,
unless  the context otherwise
Vreq‘uires the -following expressions

shall have - the meanings hereby
respectively assjgned to them, that is
to say-—- '

....................

“civil servant” means a person who is

a member of a civil service of the

" Province, or who holds a civil postin '
- connection with the affairs of the

Pro w'nce,v but does not include—




0
(ii)

(i)

.a person who is on deputation to the

Province from the Federation or any-
other Province or other authority;

a person who .is - employed on -
contract, or on work charged basis, -

or'who is paid from contingencies; or

a person who is a ‘“worker" or

‘workman” as 'defined in the
Factories Act, 1934 (Act XXV of

1934), ' or- .the  Workman's
Compensation Act, 1923 (Act VIil of

1923

23. The perusal of the definition
would showthat. a member of a .
.civil service of ‘the Province or

who holds a civil post in

connection with the affairs:of the .
'Prqvince “is civil servant. All
Pakistan Services are explained "
in'Article 260 of the Constitution, =

which reads as under:- -

................................................
......................
................................................

...................... .

“service of Pakistan” means any
service, post or office in connection
“with the affairs of the Federation or. -
" of a Province, and includes an All-

Pakistan . Service, service in the
Armed Forces and-any other service
declared to be a service of Pakistan

' by' or -undér,Aqt of [Majiis-e-Shoora




(Parllament)] or of a Prownc:al
Assembly, but does not include
service . as  Speaker, Deputy
Speaker, . Chairman, Deputy
Chalrman Prime Mlntster Federal
Minister, Mlnlster of State, Chief
Minister, . Provincial Minister,
[Attomey-General], - [Advocate-
General],] Parliament Secretary] or
[Chairman -or member of a Law
Commission, Chairman or member
of the Council of Islamic ldeology,
Special Ass:stant to the ane
Minister, Adviser to- the ane
Minister, Spac:al Assistant to'a Chief
Minister, Adviser to a Chief Minister]
or .member of a House or a
Pro wnc:al Assembly,

Whereas Art:cle 240 of the

Constitution envisages that:-

“240 Subject to the Constitution, the
appointments. to. and the - conditions
of service of persons in the service
of Pakistan shall be determined =

(@ e,

(b)  in the case of the services of
a Prownce and posts in connectton
w:th the affairs of a Province, by or
under Act of- the Provincial
Assembly

Exp!anatton --In th:s Article, “All-
Pakistan Serwce means a service
common to the Federatron and the
Prownoes whlch was in ex:stence
tmmedrately before the commencing

’

5



day or which "may'be creai‘éd by Act
of [Majlis-e-Shoora (Pariiament)}"

24, The Phrase “performing in -
connefctibn" with -the affairs  of

- Federation or for present ‘matter -
 Province” . was elaborately -

explained .in the case of

Salahuddin and 2 bthérs vs.

Frontier Sugar Mills & Dfstillegg
Lid., Tokht Bhai and 10 others

(PLD 1975 Supreme Court 244). '
In the sald judgment, the Apex:

Court has held:

‘Now, what is meant by the. phrase ‘

“performing functions in connection

'_ with the affairs of the Federation ora.

Province”, It is clear that the

reference s to govemmental or State -

' functlons mvolvmg, _in one from or
4 .

another an’ element -of exerc:se of

public power, The functions may be
the tradlt/onal pollce functions of the

State involving the. maintenance of !
 law and order and other regulatory

activities; or they may comprise

“functions . pertaining to economic .
/ .
- development, social welfare,

education, public utility service and

_other State enterprises of an
‘ “industrial or commercial nature..
'Ordlnanly, these funct:ons would be
' performed by persons or agenc:es

directly appointed, controlled and.
financed by the State, ie., by the
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Federal Govemment or a Provincial
Govemment” o

25, Admltted[y, as ewdent from

the bare readmg of paragraph- 3 & |

"4 of the Regulation, the present
. petitioners are performing poliding
' service in the erstwhile tribal area,
however, their  terms = and
'condltlons are being regulatmg

through Regulatlon No.1 of 2014~ -

and after the omnssuon’ of Article
- 247 from the Constitution; through
" a provincial statute i.e. the Khyber
~ Continuation of Laws in the

Erstwhlle Prov:nclally Admlmstered' _

: Tribal Areas Act 2018 (Khyber
Pakhtunkhwa Act No. lil of 2019),
the operation of Regulation No.1 of

2014 was continued. Thus, the
essential criteria for being a civil
servant is that the person holding

' the post must perform his functions
in -connection with the affairs of

Federation/Province and the terms .
‘and conditions of his service

should be determined by or under
the Act of Parhament/Provmc:al

- Assembly. The Apex -Court in the:

‘case of Federation of 'Pakis'tan

- through Secretary, Ministry of

. Interior __ (Interior Divislonz,
'Islamabad and 2 others vs. RO-

"

‘o
AR




177 _Ex-DSR Muhammad Nazir
—=AUoRh Muhammad Nazir
(1998 SCMR 1081), while dealing

with the case of an employee of
Pakistan - Rangers has’ observed
that:

“7....Perusal of these rules clearly
shows- that they are alf embracing,
and-therefore, under the amendment
of section 1 of the Pak:stan _Rangers
Ordmance these rules would prevail
over the Rules of 1973. The Pakistan
Rangers Ordmance was promulgated
to const:tute a force called the
Pakistan Rangers for the protection of
and maintenance of order in the
border areas. Since with regard to the
status of the members of the force the.
Pakistan Rangers Ordinance is silent,
therefore it can be safely said that
the employees of the Pakistan
Rangers will be deemed to be civil
servants -as they are performing
duties in connection with affairs of the
Federation and hence under the
Service Tribunals Act 1973, an
appeal by a member of the Pakistan
Rangers regardrng a matter- relatlng
to. tenns and conditions of his serwce
is competent before the Federal
Service Tnbunal ”

26 Similarly, in the case of
Commandant, __Frontier
Constabulary, . _ Khybe

Pakhtunkhwa, . Peshawar and
_—_A_—,*_
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others vs. Gul Raqib_Khan and
others (2018 SCMR 903), the
Ho;};b!e Apex Court has elaborately
examined service structure of the
employees : of . Frontier
C'ohstabuiary, which is established
under Frontier Constabulary Act
(Act-Xlll) of 1915. Relevant
paragraphs of the said judgment
are reproduced as under:-

‘6.  Three  broad tests for
‘establishing -the status and character
of a civil servant emerge from the
Constiiutiohalﬁmandéte of the afore-
going Articles. Firstly, under Article
240(s) of the - Constitution,
appointments to and ‘the terms and
conditions of service of the persons in

‘the “service of Pakistan” are be

determined by or under Act of
Parliament. Secondly, by virtue' of
Article 260 of the Constitution,
‘service of Pakistan’ means. .any
service, post or office in ‘connection
with the affairs of the Federation.
Thirdly, under Article 212(1) (a) of the
Constitution, the exclusive jurisdiction
to adjudicate disputes relating to' the
terms and conditions of persoris, who
are in the service pf Pakistan vests in
an Administrative Tn‘bqnal, namely,
the Federal Service ‘Tribunal, These
tests are mentioned in the

Muhammad Mubeen-us-Salam _ case

o
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ibid (at pp. 686-689 of the law report).
The definition of the term ‘civil.
servant' in - the. Act adopts the
Constitutioqal criteria given in Article
- 260 noted above ‘to'réiterate that a
person who, inter alia, holds a civil -
post “in connect/on w:th the affairs of
-'the Federation” including any such
post connected with defence, fo be a
civil servant. The Iarger Berich has in
this respect taken the logical step, fo

_* incorporate the requirements under
- Article 240 "(a) and 260 of the

* Constitution as the definitional criteria
of the term “civil servant” (at p. 682 of
the law report). '
7. Having noticéd' the qualifying
criteria of a civil servant under the .
law, it is appropriate now to examine
‘the faqtual matrix of the present
controversy. The VFC was estab?ished
by the NWFP Constabulary Act, (Act-
XIII) of 1915 (“Constabulary Act”) ‘
”,Sect:on 3 of the Constabulary - Act -
empowers the Federal Govemment to |
maintain the FC as a force “for the | -
better protection and administration in
the external frontiers of Pakistan .
. within the limits of or adjoining North-
West Frontier of any part thereof’
. Section 3-A of the Con_stabizlar}g Act
authorises the Federal Government to
employ the FC outside the limits of or
adjoining - the North-West ~Frontier
. Province in other parts of Pakistan for -

5’5*-: r t .
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_

the better = protection " and
administration of those parts. Section
5(1) of the Act ibid vests the Federal
Govemment with power fo appomt
the Commandant and other persons
including the District Constabulary
Officers or Assistant Constabulary
Officers of the force in..one or more
districts. Sectlon 6 delegates to the
Commandant and ~  District
Constabulary Officer the power to
appoint. subordinate officers in the
manner prescribed by Rules made
under the Act. The Federal
Govemment exercised ifs power
conferred by Section 21 of the.
Constabulary Act, fo frame.the NWFP
Constabulary Rulas o 1958
(“Constabulary Rules”), in order to
provide the. terms and conditions of
service of the officers and men in the
FC

8 It will be observed that the
matter .of terms and conditions of
service of the respondent-employees
of the FC; are in the first place
regulated - by the Constabulafy Act
and elaborated pursuant thereto by
the FC Rules. The provisions made
by ‘the Constabulary Rules dre in
furtherance of and in exercise of the
power conferred by. the- Constabulary
Act. Therefore, _the terms ' and
conditions  of service of the
employees of the FC are prescribed

AR
w
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i the Act and the Rules. The fest laid

down in Article  240(a) of the
Constitution ~ requires  that the
appointment to-and the terms -and

conditions of service of posts in

connection 'with the affairs of the

Federation and of a - service of o
‘Pakistan shall be determined “by or
under an Act of Parfiament. The
' expression ‘by. or under’ in Article Ny
. 240(a) of the Constitution authorizes

the terms and conditions of service of

a civil servant o be provided both by
-statute or by statutory rules. The
~ provision .made in the Constabulary
Act and the Constabulafy Rules,

therefore, . satisfy the Article 240(a)
test.. The judgment in the Muhamimad

- Mubeen-us-Salam case ibid h

endorses this point of view:-

“86.... The terms and conditions of
- service of those employeeé, however,
- are required to be specified under

Article 240 of the Constitution by or

under Act of the Partiament. Thus, the

conclusion would be that only those
persons, who are in the service of
Pakistan, as discussed hereinabove,
and if their terms and conditions are
govemed either by a statute  or

statutory rules, in terms of Article 240

of the Constitution, can seek remedy
before the Service Tribunals..”. -

27, Similarly; this Court-in the -

case of Gul Munir vs. The =~

o
7.
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| Government of Pakistan throug h
| Secretary, Ministry of States and
Erontier _Regions _(SAFRON),
Islamabad and others (2019 PLC
(C.S) 645), on the basis of law laid

down by the Apex Court in

Commandant, - ‘Frohtier
.Constabulang . Khyber

PakhtunkhWa, Peshawar’s case

(2018 SCMR' 903), while dealing

with the case of Federal Levies

‘Force, whlch was establlshed
_»through Federal Levies Force-

Regulation, 2012 having the same

- structure  of service for “ifs

employees/force‘ as_ provided . in

.Regulation No. 1 of 2014 has held

that employees of the Federal
Levnes Force whose terms and
condltlons of service are. governed
under Federal Levies " Force
Regulation, 2012 are civil servants.
Keeping in view the above, the

Force established under Regulation
‘No. 1 of 2014 qualifies the criteria
-of being civil servant in view of its
‘composition, funétibns ‘and duties

as per law laid ‘down by the Apexi
Court i in the cases of Federation oft

Pakistan __through Secretagz,
Ministry- _of _Interior (Interior

Division), Islamabad and 2 others

| ﬁ:& T
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Commandant, ___ Frontier
Constabulary, Khyber
Pakhtunkhwa, _Peshawar and .

others vs. Gui Raqib Khan and _ . |
others (2018 SCMR 903), thus, the' : S . 3

prellmmary objection raised. by the
learned counsels for the
. respondents is sustamed and
accordmgly, the present petltlons in

view of clear bar contained in
Article 212 of the Constitution are
not: maintainable. The present
‘ petitiene'rs may agitate their _' _
S grievances before the Provincial = Cr g
L Servuces Tribunal. However prior to- | - ‘
this judgment, the status of present
A petitioners being a civil servant was
not determined and_ in the similar
-' éases ‘the Apex Court in Gul Ragib
Khan’s case (2018 SCMR 903)'
has held that:

“11. It follows from the dicta laid
~** down above that the protection of the
“border areas is a sovereign function

| i

| , 5.5 p
R . Y5 RO177 Ex-DSR Muhammad = .
I . Nazir (1998 scMR 1081) ana = . o

belonging. to and performed by the
Federation. The same duty is
peffonned equally | the present case
by the FC not only on the frontiers. of » |
 KPK Province but also by mafntaining . ) '. , ;- ’ #
_ order in other parts of Pakistan. For i
discharging  such functions, the




»

~ services rendered by the FC have.
~ direct nexus with the .affairs of the
 Federation. ‘Therefore the reasons
given rn the Muhammad Nezir case
(supra) fully apply here as well and we
. hold that the employees of FC are civil

servants. Insofar as the question of

competent remedy in  respect of
service disputes of FC men is

concemed, we hold that in a matfer

relating to the terrpe and conditions of
service of the respondent-employees
of the FC, an .appeal before the
Federal Service Tribunal is available to
them as the exclusive remedy under
the law. Accordingly, this remedy may
be availed by them within the statutory

' period of limitation commencmg from -

the date of issuance of certified copy .

of this Jjudgment. @II these .appeals
filed by the appellant-Commandant,

’ ;'_ FC are accordmg allowed in above
terms”, ‘

[
When case of . the petltloners (PATA

juxtaposition wuth the Provmcral Lewes

" Force and ibid Judgment we observed that
'-serwce of both the forces is governed.
under the rules so framed under the'
| , prowsrons of “Prowncral Administered

Tribal Areas Lewes Force Regulatlon: '

. 'Federal Lewes Force) was exammed |n ’

i "‘g‘v

4




2012".. - Therefore, we bélieve that tnej -
status of petitioners is that of civil .'s,ervants_ a i
for all praéticai and materiai purpdses,-and |
é_s» .éqch, the. matter ofA te'rr’ns_ and;
conditions of the-ir-'ser‘vic'e squarély fali"sl
g outssde the amb|t of writ Junsdlctlon of thas
court glven “the exphcnt bar contalned in-
© :Article 212 of the Constltutlon As earlier
» _dlscussed serv:ce rules of the peﬂtnonerst -
(PATA Federal_ . Levies Force) fandl‘
Provinnial Levies Force both were ~frarnéd,
under the provisions _ of “"Pr'ovinct'al‘ |
vAdmmlstered Tribal Areas Levies Force
Regulatfon 2012" and through the Ibld“-
, ju_dg‘ment, the personnel _ of Prownc:al :
'L-eyie's’ Force were declared - as Civil
Servants aﬁer _e);haustively discusksingf‘the.‘ -
‘matter of Levies Force. pérfnrming their -
'. dutieé in PATA. Therlefonie on the sém'el
| : premlse we have no hesnatlon to hold that
 the petitloners are CMI Servants as thenr-'
-serwce fulfills the -entire crltena' of Civil ..
o Sér'vants: so provided by fhe law. Learned

. counsel representing the petitioners could -

%,




| not’ distinguieh the .'stat'us'_of petitioners
| '(P.ATA Federal Levies Force) vis a vis -
Provincial Leavy Force in aﬁy manner, Both
- forces are per‘forrning {heir"funetioﬁs in thel o
same 'area for the sanle object a,n.d;__.". B o N %
r)urp'ose_,l and both e’re beinQ'maihtaihed '
~ through ‘the provihcial exchequer o
Therefore the matters arising out of the
terms. a_nd, condltlons of .service. of the
‘A'pet_itioners are only. amenable to the
 jurisdiction of the Service Tribunalin terms -~ ,
ef‘Aﬁicle 212 efrhe chsiitutiéh. - - R
~ Sofar as the coAntentioh of petitioners | |
that they have chal!enged the vires of the
lmpugned NOtlf catlon and as such the
‘same are not amenable to the jurisdiction
| of the Serwce Tnbunal is concerned, ‘
>suﬂ” ice it to state that'rt has Iong been

settled that- Service Tnbunal has ample

| .junsdlctron to deal with the i issue of vires of . - °

N ,the Iaw and rules framed thereunder 2015

SCMR 253~ NATIONAL ASSEMBLY-». -
SECRETARIAT through ‘Sectrary V. . .~ . %
| MANZOOR AHMAD _and  others.

A




Therefore the contention so agitated at the

bar is mlsconcelved and as such repelled

In View thereof, the status of
petltloners has been declared as that o‘f
Civil Servants and the matter in questron
revolves around the terms and; _conditions
of thelr service which does fall outside the
le’lSdlCthrl of this court given the barlng
provision of Article 212 of the Constltutlon
and as such mstant petitions are dismissed
bemg not malntalnable However the
petmoners may approach the worthy
Servnce Tnbunal for the redressal of thelr
grlevance if so adwsed Albelt earlier the
status of petrtloners belng cwrl servants
was " determined, . therefore the
petitioners may avail the remedy of appeal
within- 'the statutory penod of limitation
commenorng from the date of lssuance of
the certn" ed copy of this Judgment in terms
of the judgment of august apex court in Gul
Raqib khan’s.case 2018 SCMR 903

COC ‘ " Nos. 38-M/2021 in

WP No 367-M/2021 and COC No 436—

r»%‘t“
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W.P.No.1335-P/2022 are

P/2022  in

dismissed for having become infructuous.

Announced.
Dt.29/1 1/2022.

HON’BLE MR.JUSTICE LAL JAN K.HA’ITAK

: HON'BLE MR.JUSTICE S M ATTIQUE SHAH .&

(A-K-KHAN Court Seiratery)
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WAKA.L T NAMA

BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

SERVICE ‘APPEAL NO. /2023 "
(Petitioner)
(Plaintiff)
I ‘ "~ (Appellant)
BURHA UD DIN (Accused) ., .
VERSUS - B

THE GOVERNMENT OF KHYBER PAKHTUNKHWA THROUGH CHIEF

>

SECRETARY, KPK AND OTHERS

(Respondents)
(Defendant)
{Opponent)
(Complalnant)

I, BURHAN UD DIN RESIDENT or DISTRICT CHITRAL LOWER, (APPELLANT)

The above named appellant hereby appoints and constitute SHER HYDER KHAN,
,.ADVOCATE HIGH COURT, PESHAWAR, as counsel for (Appellant) in the above
~ mentioned case, to do all or any of the following acts, deeds and things:-

To appear, act and plead for me/us in the above mentioned case in this
Court/Tribunal or any other court/tribunal in which the same may be tried or-heard
and any other proceedings arising out of or connected therewith.

To sign, verify and-file or withdraw all proceedings, petitions, appeals, revision, review
affidavits and applications for compromise or withdrawal, or for submission to
arbitration of the said case, or any other document, as may be deemed necessary or
advisable by him for the cond ict, prosecution or defense of the said case at any stages.
To receive payment of and issue receipts for all money that may be or become due and -
payable to us during the course or on the conclusion of the proceedings. To do all

other acts and things this mnay-be deemed necessary or advisable during the course of
- the proceedings..

AND HEREBY AGREE:-

a) To ratify whatever the said Advocate may do in the proccedmgs

b) Not to hold the Advocate responecible if the said case be proceeded ex-parte or
dismissed in default in consequence of their absence from the Court/Trlbunal
when it is called for hearing.

c) That the Advocate shall be entitled to withdraw from the prosecution of the said
case if the whole OR any part of the agreed fee remains unpaid.

_In witness whereof I/We have signed this power of Attorney/Wakalat Nama hereunder the contents
of which have been read/explained to me/us and fully understood by me / us thlS

18-01-2023

SHERH

A regarding paymegtaftee

at Peshawar.

SIGNATURE OF APPELLANT

YDER KHAN

ADVOCATE HIGH COURT
LL.B (Hons), LL.M (I-1)




‘ R WAKA;L‘A‘;T NAMA

BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

SERVICE APPEAL NO. .» < AR A - /2023
(Petitioner)
(Plaintiff)
~ (Appellant)
BURHAN UD DIN _ (Accused)
v E RSU S

THE GOVERNMENT OF KHYBER PAKHTUNKHWA THROUGH CHIEF
SECRETARY KPK AND OTHERS '

(Respondents)
(Defendant)
(Opponent)
(Complainant)

I, BURHAN UD D’N RESIDENT OF DISTRICT CHITRAL LOWER, (APPELLANT)
The above named appellant hereby appoints and constitute SIiDRA NAZIR,
ADVOCATE HIGH COURT, PESHAWAR, as counsel for (Appellant) in the above
mentioned case, to do all or any of the following acts, deeds and things:-

I- To appear, act and plead for me/us in the above mentioned case in this
Court/Tribunal or any other court/tribunal in which the same may be tr1ed or heard
and any other proceedings arising out of or connected therewith.

o 2- To sign, verify and file or withdraw all proceedings, petitions, appeals, revision, review .

affidavits and applications for compromise or withdrawal, or for submission to
arbitration of the said case, or any other document, as may be deemed necessary or

advisable by him for the conduct, prosecution or defense of the said case at any stages.

3- To receive payment of and issue receipts for all money that may be or become due and
. payable to us during the course or on the conclusion of the proceedings. To do all
other acts and things this may be deemed necessary or advisable during the course of

the proceedings.

AND HEREBY AGREE:-
- a) To ratify whatever the said Advocate may do in the proceedings.

b) Not to hold the Advocate responsible if the said case be proceeded ex- pa_tte or
dismissed in default in ‘consequence of their absence from the Court/Tribunal
when it is called for hearmg

¢) That the Advocate shall be entitled to mthdraw from the prosecutlon of the said
case if the whole OR any part of the agreed fee remains unpaid.

In witness whereof 1/ We have signed this power cf Attorney/Wakalat Nama hereunder the contents

of which have been read/ explamed to me/us and fully underutood by me / us this
18-01-2023 at Peshawar

SIGNATURE OF APPELLANT

Acceptd % egarding payment of {ee.

SIDRA NAZIR |
ADVOCATE HIGH COURT
LL.B (Hons), LL.M
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