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As per direction of the Worthy Chairman the
present appeal is fixed before the Single Bench for
preliminary héaring and decision on office objection on
dated .Counsel for the appellant be

informed accordingly.

REGISTRAR




o~

‘thoerughly scrutinizing the same many deficiencies were found in it which was
“returned to the counsel for the appellant for completion and resubmission within

Respected Sir,

‘It is submitted that the présent appeal was received on 20.01.2023 after

15 days which was to be resubmitted on 08-02-2023 but counsel for the appellant
re-filed the same today on 02.03.2023 late by 21 days.

The appeal is submitted to your Honour under rile-7(c) of Khyber
Pakhtunkhwa Service Tribunal rules 1974 for appropriate order, Rlease.
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' The oppcai of Mr. Abid Ali son of Mukamil Khan r/o village & P/O Sheikh Jana Tehsn =T
Razzar Swabi received today i.e. on 20 01.2023 is mcomplete on the foilowmg score which is

*

returned tg the counsel for the appeilant for comp[etlon and resubmission within 15 days.

Ch(—“(‘k {ist is not attached with the appeal.
¥ Appeal has not been fiaggcd/markcd with annexures marks
Annexures of the appeal may be attested.”
iii— Memorandum of appeal may bc got signed by the appellant
5- fFour more copies/sets of ithe appeal along with annexures i.e. complete in afl

respect may also be submllted with the appeal. - -~ ‘ :

) ~ < . .REGISTRAR
.. ., .. . .. SERVICE TRIBUNAL
N " KHYBER PAKHTUNKHWA
: PESHAWAR. ’
Mr. Fazal ilahi Adv. '
High Court at Peshawar. o !
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

~ InRef; to the Service Appeal No. Qt} of 2023.

Abid Ali Khan (SCT).......... .VERSUS.........

| INDEX
. DESCRIPTION OF DOCUMENTS

uuuuuuu

....DEO Swabi & other.

1. | Main Serviqe Appeal. - 01 - 6 :
2. | Affidavit. _ 07
3. | Application for condonation of delay. 08 4
4. | Affidavit." | - ‘ 09
5.. | Copy of the judgment dated 11-04-2022. . . “A” 10~ 1 7
6. Copy of the 1mpugned order dated 22-08-2022. “B” 18 o
; 7. Copy of the departmental appeal dated 25-09- 2022 “C” / 9_ 90
8. | Vokalatnama in orlgmal. | " - Ql
B »A‘ppellant T
. - {A%ﬁn (Appellant)}
Dated; 20/01/2023. S "
. Through;_ ‘ C_L -
Faza i '

" Advocate Peshawar High Court.
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In Ref: to the Service Appeal No. y%; of 2023. ¥ p 3 %.
pp W/@f/?{) 23

Abid Ali S/0 Mukamil khan R/O Village & P/O Sheikh-Jana, Tehsil

f Razzar DiStrict SWabi.........ossereeeseecsessseoress APPELLANT, |

VERSUS

1) The Director, Elementary and Sécondary Educétion, Khyber
Pakhtunkhwa, Peshawar. : _
2) The District Education Officer (Male), Swabi..... ....RESPONDENTS.

APPEAL U/S 4 _OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT. 1974 AGAINST THE

IMPUGNED ORDER BEARING NO.7172-26 PASSED BY
THE RESPONDENT _NO. 2 DATED _ 22-08-2022,

COMMUNICATED TO THE APPELLANT DATED 08-09-
2022 WHEREBY THE DEPARTMEN'i‘AL APPEAL OF

THE APPELLANT FOR DETERMINATION OF HIS

DUE/LEGITIMATE _SENIORITY WAS FILED EVEN

AFTER RESOLVING THE MATTER OF HIS SENIORITY
' +..yIN SERVICE BY THIS AUGUST TRIBUNAL IN SERVICE
ﬁbAPPEAL NO. 858/2011 DATED 11-04-2022. |

R *(‘ ;,}_..9 53"

PRAYERS:-

On acceptance of this appeal the impugned order, passed by the
respondent No. 2 dated 22-08-2022, whereby the departmental appeai of
the appellant for determination of his due/legitimate seniority was
filed, may be set-aside and in light of the judgment passed by this
august Tribunal in Service Appeal No. 858/2011 dated 11-04-2022,

the respondents may be directed and be bound down to determine/fix
“ !
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

I_’ESHAWAR.

In Ref; to the Service Appeal No._ /of 2023.

Abid Alj, workmg and posted as SCT at GHS Mansabdar, District
321 ) TP TR APPELLANT.

VERSUS

1) The Director, Elementary and Secondary Education, Khyber
Pakhtunkhwa, Peshawar. '
2) The District Education Officer (Male), Swabi..... ..... RESPONDENTS.

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT. 1974 AGAINST THE ORIGINAL IMPUGNED
ORDER _BEARING  NO.7172:26 _PASSED BY THE
RESPONDENT NO. 2 DATED 22-08-2022, COMMUNICATED
TO THE APPELLANT DATED 08-09-2022 WHEREBY THE
PREVIOUS SERVICE APPEAL NO. 859/2011 DATED 11-04-

' 2022, REMANDED BACK TO THE DEPARTMENTAL

AUTHORITY FOR DETERMINATION OF HIS DUE/
LEGITIMATE SENIORITY WAS FILED AND WHEREBY THE
DEPARTMENTAL APPEAL DATED 25-09-2022 HAS NOT
BEEN RESPONDED YET DESPITE STIPULATED IS LAPSED.

PRAYERS:- | |

On acceptance of this appéal the impugned order,
passed by the respondent No. 2 dated 22-08-2022, Communicated to
the appellant dated 08-09-2022 whereby the previous service appeal
No. 859/2011 dated 11-04-2022, remanded back to the departmental
authority for détermination of his dﬁe/legitimate seniority was filed,
may be set-aside and in light of the judgment passed by this
august Tribunal in previous S. Appeal supra, the respondents may
be directed and be bound down to determine/fix the respondents

may be directed and be bound down to determine/fix




@ the due Seniority from the initial appomtment of the Appellant as CT
dated 04-03-2009 with all back benefits in service as such

RESPECTFULLY SHEWETH:—

N OK . 8 e i

1) That the appellant is the peaceful and law ebiding citizen of the -~
Islamic Republic of Pakistan, domiciled in Khyber Pakhtunkhwa and
belongs to a respectable family of Village & P/O Sheikh-Jana, Tehsil
Razzar, District Swabi and . having to enjoy all the valuable
fundameptal legitimate rights duly protected by the command of the

Constitution.

2) That the appellant while being equipped with the requisite skill and
quahﬁcatlon legally entitled as such and after observing all codal
formalities, was properly appointed in accordance with law as CT vide
orders passed by the then DEO (Male) Swabi dated 04-03-2009 but
subsequently, after laps of just-a month, the very appointment Order’
was cancelled on the plea of Over-age Policy. Hence the appellant was
unnecessarily burdened down to approach the august Peshawar High |
.Court Peshawar for the redressal of his grievances and whereas he was
succeeded to get the desired response on the strength of the
Notification No. SO (PE) 7/1/age relaxation dated 23-12-2009 and
accordingly his very appointment order was restored. However the
parent department, while giving a novel twist to the precious orders
passed by the Constitutional higher judiciary, the appellant was
appointed afresh with immediate effect as CT vide orders dated 31-12-
2010 and as such his due seniority was illegally disturbed and was-
placed at Sr. No. 661. :

3) That the appellant while aggrieved of the 1mpugned action and
inaction of the parent department, at the first mstance, approached theA
honorable Service Tribunal in Service Appeal No. 858/2011 which
was decided dated 11-04-2022 by highlighting the crucial point of
Seniority under section 8 of the Khyber Pakhtunkhwa Civil Servant’
Act, 1973 and Rules 17 of the Khyber Pakhtunkhwa szzl Servant |

(appointment, Promotion & Transfe_r) Rules 1980 and the case was .




‘remanded back to the parent department and held that the.appeliapt
would be rightful to request for determination of his seniority in
accordance with law and rules as deemed appropriate. (Copy of the

judgment dated 11-04-2022 passed by the honorable Service Tribunal
in Service Appeal No. 858/2011 is annexure “A”).

4) That on the arrival of the Judgment supra, once again as ﬁsual, the
impﬁgned order depriving the appellant of his due and legitimate right
of hfs seniority was passed by the worthy DEO (Malej Swabi dated '
22-08-2022, communicated to the appellant dated 08-09-2022. (Copy .~
of the impugned order dated 22-08-2022 passed by the respondent No.
2, 'cominunicated to the appellant dated 08-09-2022 is annexure “B”).

5) ‘That the appellant is highly aggrieved‘of his fate and exercising of
colorful power and Jurlsdlctlon by the local authorlty, preferred the
departmental appeal and tabled before the respondent No. 1 for
fixation/ determination of his proper/due seniority in accordance with
law and in the light of well elaborative directives passed by this
honorable KP- Service Tribunal Peshawar dated 11-04-2022 but the o
reply in either way is still awaited desplte laps of the prescribed
provided period of limitation. (Copy of the departmental appeal dated
25-09-2022 is annexure “C”). ' | |

6) That in the given circumstances the appellant while aggrieved of the .

action and inaction and exerc_ilsing of colorful authority beyond their - '
domain and while having no other efficacious remedy available in the =

circumstances of the case, is constrained to approach this august

Tribunal for the redresser of his grievances inter-alia on the following

grounds.
GROUNDS.

a. Because the impugned order passed.by respondent No. 2 is a mockery-of
law and is colorful exercise of powér_Which is not sustainable in the eyes |

of law.
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. Because the appellant has never misused his official duty and as for as the

action and inaction played by the respondents are concerned it speaks
about personal grudges and is exaggerated on malafide intention and’

ulterior motive.

. Because the impugned order is totally contrary to the facts and

circumstances available on file and on the other hand is also against the
law on the subject which is not sustainable in the eyes of law governing

the fate of civil servants.

. Because the appellarit was given no chance of personal hearing and it is

the demand of natural justice that no one.should be condemned unheard.

. Because there is no other adeqnate remedy available to the Appellant and

this august Tribunal has the jurisdiction to adjudicate upon the matter.

AY

. Because the Appellant being duly fresh recruited as CT has wrongly been

treated to get his seniority/promotion and discharge higher responsibility-.

as a result of which he was deprived of the legitimate right of

seniority/promotion.

. Because it is clear discrimination which is strictly forbidden under Article

25 and 27 of the Constitution and is a fundamental right of every citizen.

. Because the Appellant being duly recruited as CT in pursuance to the

recommendations made by the DP&SC who has been discriminated by

the respondents and thus misprized and neglected by not giving‘him his

“due right of due seniority, as the Appellant was entitled to be given the
© same status and accorded with the same treatment as was accorded to his

other colleagues/appointees.

i. Because the act of respondents in neglectmg and refusmg the rlght of

seniority to the Appellant and to accommodate him at his due place with

his colleagues as such would also against the Devine ordain of Allah

~Almighty as under the principles of natural Justlce and fundamental

human rights of the Appellant, the respondents has usurped the right of a
human being and have thus bypassed the divine rule to give everyone his

due right.
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& . Becauée tyhel act of the respondents if yseé‘n with serious note, the same are
/ also in clear disregard of Article 9 and 4 of the Constitution of the Islamic
republic of Pakistan 1973 as the same are meant to deprive the A}Spelle}nt

from his right to life as the life is ma‘i:niy‘dependent,on bread and butter

which is earned by a person through rendering service.

| k. Because the respondents are bound to provide &e Appellant equal'
protection of law and must not to diScriininate ﬂle Appeliant in_'servic.e as
it is inviolable -and jealou‘sly guarded right of the Appellant undér the
Constitution of the Islamic republic.of Pakistan 1973 to be granted his due
' seniority wheréas the appellant has never called upon at least” to -
partici-pate‘ in the so-called enquiry pr'oceedingst. .' |
1. Because the act of the respondents are also violated of Articles 03, 04, 08, :
09, 25 and 27 of the Constitution of the Islamic republic of Pakistan 1973.

~ m. Because Article 4 of the Constitution of Pakistan and Islamié principles
~ of equity and equal treatment with citizen are downtrodden deliberately

for ulterior motii/e, which needs the interference of this august court. .

n. Because the appellant has rendered a spotless ‘quali'ﬁéd service of moré_

than twelve years in the respondent department.

0. Any other grdunds will be raised at the time of regular hearing the

petitioner at the bar in the interest of justice. AN

It is, therefore, humbly prayed that on aéceptance"of |
. this appeal the concerned quarter may Be directed fo fix the proper and
due seniority of the gppellant under section 8 of the Khyber Pakhtunkhwa : |
Civil Servant Act, 1973 and Rules 17 of the Khyber Pakhtunkhwa Ci’vil

Servant (appointment, Promotion & Trather)-Rules 1980 from his initial

recruitment in service enabling him to be placed with his batch-mates in

accordance with law.

. Appellant
\ o '& h :
{Abid All Kftan (Appellant)} -
Dated; 20/01/2023. . o C |
o ‘ _ Through;
‘Fazal llahi

Advocate Peshawar High Court.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.

In Ref; to the Service Appeal No.: 3 of 2023.

Abid Ali Khan (CT)......-.... VERSUS.............. DEO Swabi & other..

- AFFIDAVIT | |
- I, Abid Ali Khan S/0 Mukamil Khan R/0  village & P/0
~ Sheikh-Jana, Tebsil Razzar, District Swabi & presently working and posted as . -

SCTGHS Mansabdar (Swabi), the appellant do hereby solemnly affirm and -

~ declare on oath that the contents of the accompanying service appeal are true
and correct to the best of my Knowledge and nothing has been concealed therein

" from this august Tribunal.

i

IDENTIFIEDBY =~ .. - DEPONANT
Fazal llahi Kl 7 (Abid Ali Khan S/0 Mukamil
Khan) Advocate Peshawar. R/O village & P/O Sheikh-Jana

- Tehsil Razzar, District Swabi.

CNIC-[62.02 -24 705 S 5§ql~ -
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‘' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.

In Ref; to the Service Appeal No. of 2023.

‘——_.m.
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Abid Ali (SCT)............ VERSUS............... DEO Swabi & other.

Subject:- Application for condonation of delay if any.
Respectfully Sheweth;

1)

.2)

3)

That the subject Service Appeal is being filed today dated 25-09-2023
before this august Tribunal against the impugned order, passed by the
respondent No. 2 dated 22-08-2022, Communicated to the appellant dated
08-09-2022 and whereas departmental agpeal was filed dated 25-09-2022
(Well within time). . )
That there is no fault on part ofithe petitioner/applicant to file the
accompanying Service Appeal well within the stipulated period however if
there is any delay, the.same' may be condoned in the best interest of
justice as the higher and superior judiciary has appreciated that the.
matters should be decided on merit and not on mere teﬁhnicﬁlities.
That the applicant is sanguine about his success in the case in hand and
balance of convenience is also lies on s;houlder of the applicant. .
It is, therefore, humbly prayed that the delay if any, may
very graciously be condoned in the best interest of justice just to meet the

ends of justice please.

Appellant @ |
g {ABidAli (Appliéant)}

Dated; 28/01/2023.

Through;C(/a:l) \

azal Il
Advocate Peshawar\High Court.
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" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR. '
" InRef: to the Service Appeal No. - — 0f2023.

Abid Ali (SCT)..c.vvvevvs VERSUS.....c0cevne. DEO Swabi & other.
- AFFIDAVIT | I

SCT at GHS Mansabdar (Swabi), the applicant do hereby solemnly affirm and

1, Abid Ali Khan S/0 Mukamil Khan R/0 village & P/O |
Sheikh-Jana, Tehsil Razzar, District Swabi & presently working and posted as .

" declare on oath that the contents of ‘the accompanying application for o

condonation of delay in filing of service appeal are true and correct to the best of '

~ my Knowledge and nothing has been concealed therein from this august

" Tribunal.
IDENTIFIEDBY ' \ DEPONANT

: @2 {Abid Afli SCT (Appellant)}.

~ ‘Advocate High 'Court Swabi.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR N

v

' Abid Ali Khan (SCT)........... e :....,.._...'....'.‘_...:.....;.'...Appellant_

Versus ,

Director Education and another e Respondents _

‘1) |
-
3):

4)

' APPLICATION FOR CONDONING THE DELAY,
 CAUSED IN REMOVING THE DEFICIENCIES.

RN

. Respectfully Sheweth

That the above- t1tled case/ appeal was submltted by the appe]lant
‘which was returned to h1m for removmg deﬁmencles mentloned in

the note sheet on 24 01.2023.

-

That the case was to be returned w1th1n ﬁﬁeen days accordmg! to the -
"1.1 pn 0 R

-

direction:

- That since the appellant could not come in time becau's_e of the death
of his one of close felatixie,- therefore, the deficiencies could not be

removed in time. - a : S

That now the deﬁciencies have been removed and the applicant wants -

to re-submit the same.

‘ 1t is, therefore, redhested that the delay causeg méy pleesé be -
condoned and the appeal may kindly be fixed before the trlbunal to

be decided on merit, 1n the interest of j justice. b

. S Apphcant/ Appel]ant
- o - Abid Ali AR
Through Toos

. Advocate High Court




BEFORE THE KHYBE PAKHTUNKHWA SERVICE TRIBUNAL

,  PESHAWAR | -
SANo.___ > /2023 -
Abid Ali Khan (SCT)....vevoorvv.. R e Appellant
" Versus -
Director Education and another Respondents
AFFIDAVIT

L Fazal Ilahi Advocate on the 1nstruct10ns of my chcnt do hereby

state that the contents of thls Apphcatlon are true and correct

-~ .




KHYBER PAKHTUNKHWA SER VICE TRIB

PESHAWAR
BEFORE MR. KALIM ARSHAD KHAN . ... CHAIRMAN

" MR. MIAN MUHAMMAD ... . MEMBER(E)
Sefvice‘Appeal No;sss/zou |

Abxd Ali CT, Governrnent ngh School Tand K0h1 District Swabl
T PR B PP RORE (4ppellant)

Versus

1. The Secretary to Govemment of . Khyber ‘Pakhtunkhwa, -
Elementary & Secondary Education, Department Peshawar. .

." The Director of Educatxon Elementary & Secondaly Education, . .
- Department, Peshawar, =

x\) -

3. District Coordination Officer, Swabi: '

- 4. The Executive District Ofﬁcer, Elementa;[y & Secondary
Education, = . . . S o Department. '
Swabi........ N p TSR (Respondents)

Present ’
M. Noor Muharnmad Khattak Advocaae K Folj appellant. |

Mr Muhammad Adeel Butt Addl. Advocate General...For respondents.

-

Date of Institution.....................11.05.2011

Date of Hearing..........00cc.cvnnenn. 08.04.2022

- .Date of Dec_ision ...... e -11.04.2022

fhhhkdhkbhhkrhkhhk ks

Servnce Appeal No. 859/2011

- Faiz Muhammad CT Government ngh School Gax Munara s
Dlstrlct Swabit........... et (Appellant) .

Versus‘ .

1. The Secretary to Government of Khyber Pakhtunkhwa,
_ Elementary & Secondary Education, Department, Peshawar. -
2. The Director of Education, Elememary & Secondary Educatlon
"Department Peshawar. -
3. Dlstrlct Coordmatmn Officer, Swabi.
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- 4. The Executlve Dlstrlct Officer, Elementary & S -ondary
Education, . .Department, Swabl e

P1 esent:

Mr Noor Muhammad Khattak, Advocate . ..For appellant.

© M. Muhammad Adeel Butt Addl Advocate General .For respondents. j

- Daté of Institution.............. A;,...' ..... 11.05.2011
Date of Hearing........... ceein....08.04.2022
Date of Decision........ - .' ....... 11 04. 2022

l\“llw ' CONSOLIDATED JUDGEMENT

KALIM ARSHAD KHAN CHAIRMAN ThlS srngle Judgment will decrde |

- this appeal and the connected servrce appeal No 859 of 2011 titled “Fazz R

Muhammad versus the Secretary & others” as both are. similar in nature :

2. The appellants are aggrleved of the order dated 30. 12 2010, Whereby'
 they had been restored on the post of C'l with 1mmed1ate effect rather than .

with-retrospecnve effect' and agalnst not .ta.klng_ actlon on thelr departmental |

appeals w1th1n the statutory perrod of- mnety days

3. Accordlng to the facts as narrated in the appeals both the appellants .
were appomted as /CT in the respondent department V1de order dated "
04.03.2009 but just after one month the1r appomtment order was cancelled by .
the authorities vide: order dated 30. 04 2009 on the ground that the appellants | S

.were overage; that aggneved of the same the appellants ﬁled writ petltron .

~

agamst the order dated 30.04. 2009 in the honourable Peskawar ngh Court

and the honourable Peshawar ngh Court was pleased to dlrect the authorltres

to restore the appellant on the CT post by allowmg age relaxatron in the o

“f‘::'i uppe1 age hmlt that the respondent dcpartment held a meetmg of

[

: Departmental Selectlon Commrttee and then 1ssued appointment order afresh -

'
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on 30 12 2010 but wrth immediate effect and wrthout back benefits, that the o

appellants filed departmental appeals on 12 01 2011 and awaltlng 90 days

when they recewed no response they ﬁled the appeal

4. On receipt of appeals and admrssmn after prelunmary heanng, the

‘1espondents were put on notrce who put- appearance and submltted replies.

They contended that the DSC was conducted on the order of the honourable

‘ Peshawar High Court and the appellants were re- appornted with, 1mmed1ate
e effect This is onlyvground of defence.taken by .the.-respondents.

5. We have heard the learned counsel for the appellants and leamed-

Addrtlonal Advocate General for the respondents and have gone through the .

file with their assistance.

6. Learned counsel for the appellants subm1tted that in the l1ght of the-

: dECISIOl‘l of the honourable Peshawa1 ngh Court the DSC. held on’
”’7 ll ’)010 had decided restoratlon of the appomtment of the appellants by

' ..allowmg them relaxatron in the upper age hrmt therefore the 1nact10n of the

1espondents was not warranted and the appellants were rlghtful in seekmg the *-

o desir ed relief.

T The learned Add1t1onal Advocate General for the respondents negated .
-' the- stance taken by the learned counsel for the appellant and prayed for'
.dlsmtssal ot the appeal

8 The point 1nvolved in these appeals is qulte s1mple It is the case. of the

| appellants that they were, appomted but theu such appomtment was cancelled‘

compelhng them to ﬁle a wnt pet1t10n wh1ch accordmg to them was decrded _

"in then favour and in a contempt petltlon the respondents undertook before.' |

: the honoulable Peshawar Hrgh Court that the deparrmental appeals of the

|
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' appellants nvould be conSidetecl"in the light of notiﬁcation No;SO(PE)f; .
l/Age Relaxation Pohcy/09 dated 23. 12: 2009 (as menttoned in the minutes of "
the meetmg of DSC copy annexed with the appeal) as because of the satd
, nottﬁcatton they were then ehglble to be cons1dered for appomtment and in :
case 1f they were found entitled they would be appomted Meetmg of DSC

- was accordmgly convened on 27. ll 2010 and the matter of appomtment of -

- the appellants was agenda item No.2 before the DSC Followmg decision was

taken by the DSC in the case of the appellants

© “The .appomtment 'of ‘Mr. Abid Ali son of
. Mukamil Khan and Faiz Mukhammad son of
Mir Ahmad were discusséd in the light of
" decision of the honourable Peshawar Hzgh ¥
- Court, Péshawar.

- Mr. Abid Ali sb'n of Mukamil Khan and Faiz
..+ Muhammad son of Mir Ahmad were appointed
. against CT (Male) posts at GHS Zarobi and '
" GHS Gar .Munara (Swabi) vide EDO (E&SE) ..
Swabi Endrst; No.1151-G dated 04.03.2009.
at the time- of recruitment their date of birth
“were 02.02.1974 ‘and 03.11.1973 and were
over-aged by -01 year, 8 months dand 28 days
and 1 year, 11 months and 27 days
respectively. Due to. over aged policy their
appointment order was withdrawn vide Endst; -
No.1362-G dated 30.04.2009 ' ’

The  Provincial ~ Government Khyber -
L _ Pakhtunkhwa Peshawar issued one time age
- * - relaxation ‘upto 31.12.2010 vide SO(PE)7-
| "+, 1/Age Relaxation Policy/09 dated 23.12.2009
 to all those candidates who have applied for
the post of CT etc under the year-wise/batch
- wise quota and who were over agéd. .
 In'the light of fresh Age Relaxation Polzcy the o
candidates who were suffered and their .
‘appointment orders were withdrawn
approached the august Peshawar 'High Court
_‘Peshawar andfiled COC No.195/09 in WP"
No.1301/09, in which the worthy Secretary
(E&SE) Department KPK M. Artfeen gave his
'-statement which is reproduced as below “that
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_ the  department ,would consider . the
departmental appeal of the petitioner. in the. =
light of notification referred above, as
because of said notification they are now

. . . eligible to be considered for appointment and

L in case if they are found entztled they wrll be
appomted ”

- In the light of directive of the Court/Secretary
. (E&SE) KPK Peshawar a Jresh merit list was
' . prepared and appointments against the:
availablel4 vacant CT(Male) ‘posts  were -
considered on the recommendation of DSC on
1:10.2010 while Mr. Abzd Ali son of Mukamil
Khan and -Faiz Muhammad son Mir Ahmad
. were not appoznted due to no vacant CT(Male)
posts. .

The . honourable .- Court - expressed
dissatisfaction on the said implementation in
. COC No.236/10 in WP No.578/2009, which is -
S dzscussed above in detail in Item No 1.

o In the light of the august Supreme Court
decision that similarly placed and positioned
‘candidates will be treated on. equal footing.
Therefore, the department are legally bound to ..
consider the petitioners "case in the light of the
- decided case as mentioned herein above..

Hence this committee unanimously -decided
restoration’ of - their appointment order and
subsequently their. cancellation order, by
“allowing him upper age limit, ‘which were
allowed as general policy till 31. 12 2010 with
immediate effect and they wzll not be entzﬂed ’
Sfor back benef ts.”

9, - It was then the appellants were appomted v1de order beanng Endst

.No 2945 67/App CT dated 30 12 2010 but wrth 1mmed1ate effect.

10.  The prayer of the appellants is that they m1ght be restored on the post

- of CT with retrOSpectrve effect wrth all back beneﬁts and any other rehef

‘which this tribunal deemed fit that might also be awarded to them. |




1. Durmg the course of arguments the learned counsel for the appellants '

very - falrly submltted that the appellants restricted thelr clalm only to

:.senlorlty in accordan_ce with law &- rules andjthey did not claim any ﬁnanc:1a1 -

-. [‘ .o
beneﬁts. T
: ; B

12. The semonty of the 01v11 servants 1s determmed under Sectlon 8 of the. )
Khyber Pak.htunkhwa C1V1l Servants Act, 1973 & Rule 17 of the Khyber

Pakhtunkhwa Civil »Serva,nts (_Appomtment,; Promotion & Transfer) Rules,

1989.
13.  'Section 8 of the above Aet is reproducéd‘ as.under:
“8. (1) For proper administration of service,
cadre or post the appozntzng authority shall
cause -a seniority list of the members for the
time being of such service cadre or post to be
prepared but nothzng herein contagined shall be
 construed to confer any vested - right to a -
. particular seniority in suc_h service, codre or
-_ post as the case may be. : _
(2) Sub]ect to the provisions of sub-sectzon (1),
the seniority of a civil servant sholl be.reckoned
in relation to other civil servants belonging to
. © the same service or cadre whether serving in .
‘the same department or oﬂice or nor as may be . .
- prescrzbed ‘ |
(3) Semortty on initial appomtment to.a service,
- Cadre or post ‘shall be determmea’ as may be -
prescribed.-
(4) Seniority.in a post, servzce or cadre 16 which
* a civil servant is promoted shall take effect from
the date of regular appointment to ;Ijzat post:

Provided that civil servants whoﬂtfare selected
for promotion to a higher post in one batch -
shall, on their promotion to the higher post

- . retain their inter se. senzoruy as in rhe lower '
o . post.” C




(5) The seniority lists prepared under sub-
section (1) shall be revised and notified in the
official Gazette at least once in a calendar year,
preferably in the month of Januafy |

Slmllarly relevant portron of Rule 17 of the above Rules is as under:
i “17. Seniority :-( 1) the" seniority inter se of civil
servants appointed to a service, cadre or post shall
be determined.- ’

(a) in the case of persons appointed by . initial
recruitment, in accordarice with the order of merit
assigned by the Commission or as the case may ‘be
the Departmental Selection Committee; provided
~ that persons selected for. appointment to post in an
“earlier selection shail rank senior to the persons_
: selected in a later selection; "

~

It appears that the authonty is duty bound under Sect1on 8 (3) of the

‘above Act to (3) determme semonty on 1mt1al appomtment to a servrce
' Cadle or post as may be prescrlbed khyber Pakhtunkhwa Civil Servants

(Appomtment Promotron and Transfer) Rules prescnbed the method of

cletenmnmg seniority and in case of 1n1t1a1 recrultment the requ1rement of
Rule 17 of the Rules is that -it is to be in accordance with~the order of merit

assigned by the Commission or as the -case may- be, the Departmental

) Selection Committ'ee;'pmvlded that persons selected for appointment to post

_ .. in an earlier selection shall rank senior to the persons selected in a later

selection. . _- SR S

- 16} " Therefore, the appellants would be r1ghtful to request for determmatlon‘
".of | thelr semouty in accordance with the law and the rules as deemed:
| -'appropnate therefore the Tr1bunal holds that the authority/department shall |
| ﬁx the semorlty of the appellants in accordance with law and rules if that has

no_t already been.d.one.- ‘

17. ,The appeals are decided in the above terms. Consign. |




18. Pronounced in open court at Peshawar and gzven under our hands and

seal of z‘he Tribunal thzs 11th dav of Apml 2022
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Dwtnct Education Oﬁceﬁ'TMale) Swabi

Email address: emls swabl@vahoo com Ph# 0938-280239
Av\b\w ”E

.OFFICE ORDER -
WHEREAS Mr. Faiz Muhammad and Abid AI| were appoanted agalnst CT
post in E&SE Department by DEO Male Swabi Dated: 04-03-2009 but being overage,
their appointment orders were cancelled at that time. There was no overage .
relaxation policy at that time. They filed Writ Petition against the cancellation.of- e
their appointment order in Peshawar High Court Peshawar to resolve the matter.
Elementary & Secondary Education Department KP issued a notification NO. SO(PE)
7/1/age relaxation/Dated 23.12.2009, the age was one time relaxed, which will be
applicable upto 31.12.2010. In the light of this Notification, they were appointed
afresh dated 30.12.2010. Their seniority was determined according to law and rules.
The Seniority of Faiz Muhammad was 660 and that of Abid Ali was 661. They were . -
* promoted from CT BS-15 to SCT BS-16 and their seniority in SCT is 263 and 264. = :
AND WHEREAS in service appeal No. 858/2011 and service appeal No. -
859/2011 for determination of seniority on initial recruitment, the operative part of :
the Judgment dated 11.04.2022 “that the appellant would be rightful to request for -
determination of their seniority with the law and rules as deemed appropnate o
therefore, the tribunal holds that the authonty/department shall fix the seniority of -
the appellants in accordance with law and rules if that has not been already done”. 3
AND WHEREAS an enquiry committee was constituted who conducted
~ the enqwry and concluded that seniority of both the teachers has already been
determined in accordance with law and rules. The seniority as determined has been
admitted by them as both have availed the benefit of promotion from CT BS-15to
SCT BS-16. Both have never impugned or questioned any colleague teachers who
affected their seniority. It is mandatory for every appellant to make respondents
those pe:rsons form whom they are aggrieved, obviously, missing in this case. I
AND WHEREAS the enquiry officers are of the opinion that executive .~
“order cannot be operated retrospectively. The appeal of the appellant may be filed
being already redressed as prayed for according to law and rules.
. - Now, THEREFORE, in exercise of the powers conferred under the
Khyber Pakhtunkhwa (Efficiency & Disciplinary) Rules, 2011, | (Irfan Ali DEO Male
/. Swabi) being the Competent Authority, am of the opinion to agree with the
.recommendatlons of the enquiry report and to file the request of the appellants in
the best publlc interest.

(IRFAN ALI) |
DiSTRICT EDUCATION OFFICER
(MALE) SWABI

9.b
Endst. No | f}\‘l /Dated _Q ﬂM) Q | /2022
1. Reg:st/ar Khyber Pakhtunkhwa Service ribunal Peshawar.
2. Fajz Muhammad SCT GHS Yousafi Swabi. - ' :
/3>Ab|d Ali SCT GHSS Mansabdar Swabi. -
4. Principal/Head Master concerned school.
5. Office file. | |

BRI B

V ALE) SWABI
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i ' THE WORTHY DIRECTOR, |

ELEMENTARY AND SECONDARY EDUCATION
KHYBER PAKHTUNKHWA PESHAWAR '

- Departmental appeal against the impu ned order passed by the worthy
DEO (Male) Swabi dated 22-08-2022 and for fixation of his proper
seniority in accordance with law and in the light of well elaborative .

~ directives passed d by the honorable KP- Service ‘Tribunal Peshawar. _

 dated 11 04-2022.

Respected Sir, -

1) That the appellant is the peaceful and law abiding-'citi_zen- of the Isiamic
Republic of Pakistan, dom‘iciled in Khyber Pakhtunkhwa and belongs to
" a respectable family of Village &' P/O Sheikh-Jana, Tehsil Razzar,
" District Swabi and having to enjoy all the valuable fundamental - -
legitimate righfs dply protected by the command of the Constitution.

2) That the appellant whﬂe bemg equlpped w1th the requlslte skill and
quahﬁcatlon legally entltled as such ‘and after observing all codal
formalities, was properly appointed in accordance with law as CT vide
Qrders passed by the then DEO (Male) - Swabi: dated 04-03-2009 -
(Annexure-“A”) but subsequently, after laps of just a mont_h',’ f;he "very
appointment Order was cancelled (Annexure-“B”) on the plea of Over-

age Policy. Hence the appellant was unnecessarily burdened down.to.

approach the august Peshawar High Court Peshawar for the redressal of
his-grievances and whereas he succeeded to get the desired response on o
* the strength of the Notification No. SO(PE)7/1/age relaxation dated 23- .
12-2009 and accordingly  his very appointment order , was restored.
However the 'parent department, while giving a n_ovel‘twist ;to the © -

" precious ordera» passed by the. Constitutional higher fjudiciary', the
appellant was appointed afresh with immediate effect as CT vide orders .. |
dated 31 12-2010 and as such his due seniority was illegally disturbed .
and was placed at Sr. No. 661. (Copy of the fresh appomtment order
dated 31-12-2010 is annexure “C”)

3) That the appellant while aggrieved of the impugned action and inaction

of the parent department, at the first instance, approached the honorable
Service Tribunal in Service Appeal~No. 858/2011 -which was decided )




e

‘dated 11-04-2022 by hrghhghtmg the crucial pomt of Semorny under
.' - sectron 8 of the Khyber Pakhtunkhwa Civil Servant Act, 1973 and Rules -
1T of the Khyber Pakhtunkhwa Civil Servant (appomtment Promotron &

Transfer) Rules 1980 and the case was remanded back to the parent:

department and held that the appellant would be rightful to request for _

' Adetermlnatlon of his . seniority 1n accordance with - law and rules’ as .
. deemed approprlate (Copy of the judgment dated 11- 04 2022 passed by
‘the honorable Service Tribunal in Serv1ce Appeal No. 858/2011 is.

annexure “D”). o - ‘. _ ' o

- 4) ‘T_hat on the arrival of the Judgment supra, oncei'a-gain"as, usual, the
. impugned order depriving the appellant of his due and legitirnate right of ~
his seniority was passed by the worthy DEO (Male) Swabi dated 22-08- .

o 2022 (Annexure -“E”) and hence this appeal

5) That the 'appellant is highly aggrleved of 'h‘i‘s fate and exercising of

colorful power and jurisdiction by. the local - authorlty, prefers thls o

-departmental appeal for fixation of his proper semorlty in accordance

wrth law and in the light of well elaborative directives passed by the . .

: honorable KP- Service Tnbunal Peshawar dated 11-04-2022.

6) That the appellant will be hxghly grateful if a chance of personnel hearmg o

is bestowed upon.

It 1s therefore humbly prayed that on acceptance of this

appeal the concerned quarter may be directed to fix the proper and due : ,

B ,‘semorlty of-the appellant enablmg h1m to be placed with his batch-mates
~in. aceordance with' law and in the. light -of dlrectlves passed by the
‘honorable KP- Servrce Tnbunal Peshawar dated 1 1 04-2022

- Abid Ali Khan S/ 0 Mukamil Khan '
~ R/O village & P/0 Sheikh-Jana™
. Tehsil Razzar, District Swabi& - -
. presently working and posted as SCT’
R SR * GHS Mansabdar (Swabi). . '
Dated; 43002022, - - .. Contact # 0332-5036013
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