09.01.2023 Counsel 1_’(51‘ the appellant present. Mr. Asif Masood Ali Shah,
Deputy District Attorney for the respondents present.
@ Learned Member Executive (Miss Fareeha Paul) leﬁ the
@ _
court at 12.00 Noon in order to attend a meeting in the Law
. ?gg Dcpartment, Government of Khyber Pakhtunkhwa, therefore, this

cas:e is ad;joﬁrned t0 04.04.2023 for arguments before the D.B.

S

(ROZINA'REHMAN)
Member (J)




S Oct,, 2022 Counsel for the appellant present. M. Muhammad Adeel Butt, .
Addl. A.G alongwith Hazrat Bilal, HC  for the respondents. -

“present.

" . Learned counsel for the appellant requests for adjournment..

Adjourned. To_’ come up for arguments on 10.11.2022 before the

- D.B.
- (Fareelﬁ\l’aul)‘ (Kalim Arshad Khan)
Member (E) ! . . Chairman
10.11.2022 Counsel for the appe]lant present.

Naseer Ud Din Shah .learned Ass:stant Advocate General |

for the respondents present.

Former requested for adjournment on the ground that he
has not prepared the brief. Adjourned To come up for argumems

é@ ~on 09 01.2023 before D.B.-

) < - ‘ , | |
P .
gl )
P 1
(Fare ul)

(Rozina Rehman)
Member (E) : Member (J)
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24.08.2022 Learned counsel for the appellant present. Mr.
' ‘ " Muhammad Jan, District Attorney for the respondents
~ present. ’
~ Partial arguments heard. To come up for remaining
arguments on 30.08.2022 before the D.B.
(Rozina Rehman) (Salah-Ud-Din)
Member(J) Member(J)
30.08.2022 ~ Learned counsel for the appellant present. Mr.
o Naseer Ud Din Shah, Assistant Advocate General for the
respondents present. _ '
Learned Member (Judicial) Mrs. Rozina Rehman is
on leave, therefore, arguments could not be heard.
Adjourned. To come up for remaining arguments on
12.09.2022 before the D.B. E
. ‘/‘
(Salah-Ud-Din)
Member(J)
12.09.2022 ‘ Learned counsel for the appellant present. Mr. Muhammad

Jan, District Attorney for the respondents present.

Mr. Mian Muhammad, learned Member (Executive) is on

leave, therefore, arguments could not be heard. Adjourned. To

come up for arguments before the D.Bon 11.10.2022.

).z

(Salah-Ud-Din)
Member @)
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01.04.2022 Junior of learned counsel for the appellant present. Mr.
"~ Muhammad Riaz Khan Paindakheil learned Assistant Advocate

~ General for the respondenté"present.

Junior of learned counsel for the appellant requested for

~ adjournment on the ground that learned counsel for the

‘appellant is busy before Federal Service Tribunal. Adjourned.
“To come up for arguments before the D.B'on 06.06.2022.

) 27

. ————— "
(Rozina Rehman) (Salah-Ud-Din)
Member (J) - Member (J)
o ,mné."'znzz S Pr()pef D.,B- is not available. Therefore, case is

adjourned 1o 24.08.2022 for the same as before.

Re;dé% r



09.08.2021" ' Appellé’ht present through counsel. .

Kabir Ullah *Khattak learned -Additional Advpt‘éte Geheralf_::’fg»ri'"g_‘ :
respondents present. - Sl L

Former made a request for adjournment 20.10.2021 before : o

(Rozina Rehman) | Cha%n/

Member (J)

D.B.

20.10.2021 Appellant in person present. Mr. Muhammad Adeel Butt |
Additional Advocate General for the respondents present L _‘

Appellant sought adjournment; granted. Case to come up ‘

for arguments on 10.11.2021 before D.B. ‘ '

-
’ *
r
" .

T ————eee el
- (Salah-Ud-Din)
Member (Judicial)

10.11.2021 Appellant in person present. Mr. Muhammad Riaz i

NN Khan Paindakhel, Asst: AG alongwith Mr. Aziz Shah,
' Reader for respondents present. '
Appellant requested for adjournment on the gro‘und

that his Counsel is not available today. Adjourned. To

,: (Mian Muham d) (Rozina Rehmén) g
\ Member(E) Member(J)




':’f}g;;;lﬁgzozo " Due to pandemic of Cowd 19, the case is adjourned to

22.02. 2021 for the same as before

4
t
22.02.2021 - . Appellant. in person ‘and- Addi AG alongwrth Muhammad _
Raziq, H.C for the respondents present. '
o -Former requests for adjournment as his learned . counsel
7 " bhad left the Tribunal premises due to illness. Adjourned to
| - 01.06.2021 for hearing before the D.B. -
(Mian Muhammdd) - : : _ Chairm’an-‘
.Member(E) . -
0_1~.06>.»2021 ' Appellant in person present

Javrd Ullah Iearned Assrstant Advocate General for
respondents present.

” . .
Bench incomplete as learned Member Executive

(Mian Muhammad) is on leave, therefore, case is

adjourned to 09.08.2021 for hearing before D.B.

C@

(Rozina Rehman)
Member(J)




S

10.06.2020 - - Bench is incomplete as one learned Member (il) is on
leave. Therefore, the case is adjourned. To come up for the

same on 27.07.2020 before D.B. |

der
27.07.2020 " Due to COVID19, the case is adjoufned to 11.09.2020 for
the same as before.
er
11.09.2020 .. Appellant is present in'-p;"erson. Mr. Kabirullah Khattak, Additional

Advocate General for the ‘respondent, is also presént.
Appellant states that his counsel is not available today.

Requested for adjournment. Adjourned to 14.10.2020 on which to

come up for arguments before D.B.

(Attig-ur-Rehman) ~ (Mukammad Jamal Khan):
Member (Executive) ' Meémber(Judicial

14.10.2020 Junior counsel present on behalf of appeliant.

Mr. Kabir Ullah Khattak learned Additional Advocate General

for respondents present.

A request was made for adjournment as senior counsel is
not available. Application for adjournment is placed on file and

case is adjo dto 01.12.2020 for argumehts, befo-re‘D.B.

(Mian Muhamm d)
Member (E)

(Rozina Rehman)
Member (3)



013.11.2019 Appellant in person and Addl. AG Muhammad Raziq,

H.C for the respondents present.

Reply on behalf of respohdents No. 1 & 2 submitted
by the said representative, which is placed on record. The
appeal is assigned to D.B for arguments on 15.01.2020. The

appellant may submit rejoinder, within a fortnight, if so

advised.
Chairman
15.01.2020 Appellant absent. Learned counsel for the appellant absent.

Muhammad Raziq H.C representative of the respondents present.
Due to general strike of the Bar on the call of Khyber Pakhtunkhwa
Bar Council, the case is adjourned.. To ‘come up for arguments on

: 2'4.03.2020‘ béfore D.B. Appellant be put to notice for the date fixed.

.~
(23
m : . : ' Member

24.03.2020:' Due to public hblidays on account of Covid-19, the case
is adjourned. To come up for the same on 10.06.2020 before
D.B. '

er
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19.08.2019 . Counsel for the appellaht and Mr. Muhammad Riaz Khan _

Paindakhel, Asstt. AG for the respondents present.

Learned- AAG is required to contact the respohdehts-and
submit written reply/comments on the next date ‘positively._

Adjourned to  17.09.2019 before S.B.

Chairma

17.09.2019 Nemo for appellant. Addl. AG alongwith Muhammad -
Razig, Reader for the respondents present. ‘ ‘
Representative of the respondents seeks time. To éome

up for requisite reply/comments on 09.10.2019 before S.B. .

Chairman \ Q_ .

09.10.2019 Counsel for the appellant and Addl. AG alongwith
Muhammad Raziq, Reader for the "re:spondents present.

Repfesentative of the respondents seek further time.

Last opportunity is granted to the respondents for

submission of requisite reply/comments on 13.11.2019

before S.8B. ' ’

N

Chairman



- 21.06.2019

Counsel for the appellant Abid Hussain present.
Preliminary arguments heard. It was contended by learned counsel

for the appellant that the appellant was -serving in Police

Department as Constable. He was imposed major penalty of

dismissal from service vide order dated 23.12.2015 on the

allegation of his involvement in criminal case vide FIR No. 607

dated 24.08.2015 under sections 365A, 155C, 347, 147, 149 PPC

PS Khazana. It was further contended that the appellant was
honorable discharged/acquitted vide order dated 27.07.2018 by
the competent court therefore, the appellant filed departmental

.:,appeal on 06.08.2018 hence, the present service appeal on

19.04.2019. It was further contended that departmental -

proceeding was initiated against the appellant as well as one other
Farman Ali. It was further contended that the said Farman Ali has
already been reinstated in service on the basis of judgment of this
Tribunal. It was further contended that the impugned order dated
23.12.2015 was not communicated to the appellant but when the

appellant was discharged/acquitted by the compétent court vide

order dated 27.07.2018 then he immediately filed departmental

appeal. It was further contended that neither proper inquiry was

conducted nor the appellant was provided opportunity of persona
hearing and defence therefore, the impugned order is illegal and

liable to be set-aside.

The contentions raised by the learned counsel for the
appellant needs consideration. The appeal is admitted for regular
hearing subject to all legal objections. The appellant is directed to
deposit security and process fee within 10 days, thereafter, notice

be issued to the respondents for written reply/comments for
19.08.2019 before S.B.

/ ~
(Muhammad'Xmin Khan Kundi)
Member

.
i A
\"\' *
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Form-A
FORM OF ORDER SHEET

Court of
Case No. 607/2019
S.No. | Date of order Order or other proceedings with signature of judge
proceedings ‘ '
1 2 3
1. 09/05/2019 The appeal of Mr. Abid Hussain resubmitted today by Syed Nomgn
Ali Bukhari Advocate may be entered in the Institution Register and put up
to the Worthy Chairman for proper order pleage.
- | REG;ISTﬁ‘ﬁ‘ vais\ | )
). '(DI DS\)O, This case is entrusted to S. Bench for preliminary hearing to be
put up there on 'ZIIO’G, lﬁ '

A3

CHAIRMAN




The appeal of Mr. Abid Hussain Ex-Constable No. 34 Capital City Police Peshawar

© received today i.e. on 19.04.2019 is incomplete on the following score which is returned to

the counsel for the appellant for completion and resubmission within 15 days.

Copiés of Impugned orders dated 28.2.2014 and 17.7.2018 mentioned in para-A of
the grounds of appeal are not attached with the appeal which may be placed on it.
Copies of FIRs mentioned in the memo of appeal are not attached with the appeal
which may be placed on it.

Copies of bail and acquittal orders mentioned in para-4 of the memo. of appeal
{(Annéxures-C&D) are not attached with the appeal which may be placed on it.
Copy of departmental appeal is not attached with the appeal which may be placed
onit.. : : :

Annexures of the appeal may be attested.

Annexures of the appeal may be flagged.

. Four more copies/sets of the appeal along with annexures i.e. complete in all

respect may also be submitted with the appeal.

No. 795“ /ST,
bt 224 — 12019,

REGISTRAR -
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

syed Noman Ali Bbkhari Adv.

@zblad:ﬁ {QQ,\J A éfﬁﬁ— %.fWJ’
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

APPEAL NO. é"?’ /2019

=

Abid Hussain V/S Police Department.
INDEX
S.NO. | Documents Annexure | Page No.
1. |Memoofappeal = | e 01-04
2. | Copy of FIR —--A--- 05-06
3. | Copy of show cause notice —-B--- 07-09
4. | Copy.of dismissal order ---C--- 10
5. Copy of Acquittal order -==-D---- 11
6. i Copy of departmental appeal ---E--- 12
7. | Copy of rejection order —-F--- 13
* | Vakalat Nama S — 14
e
APEBELLANT
Abid Husain
THROUGH:

K
SYED NO ﬁu BUKHARI

ADVOCATE HIGH COURT

UL <
(UZMA SYED)

ADVOCATE HIGH COURT

e ..e':-,’w; T
- SR S A i e
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. . BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

APPEAL NO. 507" /2019
Iwber Palk hmkh\m

arvice Feihy ey

| ‘ - Diary No &‘

| Mr. Abid Hussain, Ex-Constable/No.34

5 . : . D ~AO

| Capital City Police, Peshawar. QM%?
(Appellant)

VERSUS

1. The Senlol Superintendent of Police (operation), KPK, Peshawar
2. The Capltal City Police Officer, KPK, Peshawar.

(Respondents)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE

TRIBUNALS- ACT, 1974 AGAINST THE ORDER DATED

2312, 2015 WHEREIN THE APPELANT WAS AWARDED

o MAJOR PENALTY OF DISMISSAL FROM SERVICE AND
Filedro-day AGAINST THE ORDER DATED 22.03.2019 WHEREBY THE
—c20p / DEPARTMENTAL APPEAL OF THE APPELLANT HAS

Rc
| {‘{“f;&*" BEEN REJECTED FOR NO GOOD GROUNDS.

PRAYER: ‘

THAT ON THE ACCEPTANCE OF THIS APPEAL, THE

i{::istul:::;itted to -dayORDER DATED 23.12.2015 AND 22.03.2019 MAY PLEASE BE

SET ASIDE AND THE APPELANT MAY-BE REINSTATED

i\ INTO SERVICE WITH ALL BACK AND CONSEQUETIAL

BENEFITS. ANY OTHER REMEDY WHICH THIS AUGUST

TRIBUNAL DEEMS FIT AND APPOPRIATE THAT MAY
ALSO BE AWARADED IN FAVOUR OF APPELLANT.




RESPECTFULLY SHEWETH:

FACTS:

. That the appellant was appointed as Constable in Police Department

and work with entire satisfaction of his superior.

That during the fulfillment of obligation, FIR NO 607 dated
24/08/2015 U/S 365A, 155C, 347 ,147, 149 PPC were registered
against the appellant . Copy of FIRs are attached as Annexure-A.

That on the basis of said FIRs the appellant was issued show cause
notice and directly dismissed from service on 23-12-2015 received on
06-08-2018 without waiting for the finalization of the criminal case.

Cop)[' of show cause and dismissal order is attached as Annexure-
B & C.

That the appellant was release/acquitted from the charges, which is
leveled against the appellant vide order dated 27.07.2018. Copy of
acquittal order is attached as Annexure- D.

. That thereafter, the appellant filed departmental appeal on 06.08.2018

for reinstatement in service which was rejected vide order dated
22.03.2019. Hence present appeal on the following grounds. Copy of
departmental appeal is attached as Annexure-E & F.

GROUNDS:

A)

B)

That the impugned order dated 23.12.2015 & 22.03.2019 are against
the law, facts, norms of justice and material on record and principle
of fair play.

That the appellant was acquitted from the charge due to which
appellant was dismissed from the service and there is no more



C)

D)

E)

F)

G)

)

)

K)

L)

)

ground remained to punished the appellant, hence the appellant is
eligible for the reinstatement.

That all the actions taken against the appellant is before the
finalization of the criminal case which is also the violation of CSR
194. The department is duty bound to kept departmental proceeding
pending till the finalization of case.

That the impugned order and attitude of respondent department is in
sheer violation of Article 4, 25 and 38 of the constitution.

That due to- impugned order and Harsh View of the respondents
department, the appellant and his family has suffered a lot.

That no chance of personal hearing was provided to the appellant at
the time of passing impugned order, which against the law and rules.

That before passing impugned order no codal formalities was
fulfilled and no proper procedure was adopted which is the violation
of the law and rules hence the impugned order is not sustainable,
liable to be set aside.

That no proper procedure has been followed before passing the
impugned order and even, there is no show cause notice and
statement of allegation was served upon the appellant, thus the
proceedings so conducted are defective in the eye of law.

That the appellant was condemned unheard and has not been treated
according to law and rules.

That the appellant has not been treated accordance with law, fair
played justice, despite he was a civil servant of the province,
therefore, the impugned order is liable to be set aside on this score
alone.

That the similar nature appeal is already accepted by this Hon’able
Tribunal tilted Farman Ali vs Police Department, so according to
superior court judgment no limitation run in the cases where same
relief was already granted.

That the appellant seeks permission to advance others grounds and
proofs at the time of hearing.



@)

It is, therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

E/,g\e
APPELLANT

Abid Husain

THROUGH:

SYED NOMAN ALI BUKHARI

ADVOCATE HIGH COURT .

&W
(UZMA SYED)

ADVOCATE HIGH COURT
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OFFICE OF TN
SENIOR SUPERINTENDEN!

| ‘ (OPERATIONS)
, PESOHAWAR
oo~ | No._/{A
'
_— l e ! ’
o . - : Y
.o Suncrintender t of Police, v, at
Rural Peshawar. " ' . : .
- BT SR &
| T Subject: SHOW CAUSE NOTICE ‘
| Memo:~ | Vs o ’
] - -
Enclosed please find hercwith a copy of Show Cause Notice in dupiicate in
i . resnect of Abid Khan No. 34 r/o Village Kochan Gulbcela District Peshaw;ir for service upon [:;,
" him. The duplicate copy of Show Cause Notice may please be served upon him and a copy
thercof sent to this office as a token of receipt at the carlicst for further necessary action. ¢ "3
. " 4 . 2
3 ’ / B
., SENIOR sm‘/ K Gr
YA S)
., PESHAW/ ' ‘.
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Spe~ e
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1. Th%lf you FC Abid Hz;ssan No. 34 while poj
ren;dered yourself 1iable to be proceeded

Pakhtunkhwa Police" Rules 1975 for followin

1ii.

That by reason of above, as sufficient material is ‘plééed ‘befqre'the'

undersigned; therefore it is decided to proceed against you in general police

‘

n
e e ——

. First Aid & USB.

_That on 23.07.2015, you a10ng with

. amount of Rs. 1000000 (ten lacs)

(UNDER RULES 5 (3) KPK PQLIC

**‘:

I_Byiuau_du;.:u -
ace 4

ted at Ppllce Lmes Peshawar. has
under Rules 5(3) of the Khytdr)

g misconduct; [t ¥
. t; AQ .,

interceptgd one Muhammad Iqlni

42/43 r/o Mardan along with hi

SI Farman Khan of PS Khazana
s/o Ghulam Muhammad aged.-;

S fnend namely Magbool r/o

I
Mardan boarded m‘ vehxcle Honda Cmc bearmg No ICT- QY-8§8)

coming from Mardan to Peshaw,ar
¢

You along with SI Farman Ali kcpt tﬁem,jn illegal: confinement,

threatened them for dire consequences and demanded a huge,

release.

L
as illegal gratification .or their*"

4 I n

-

N -“ x"n’
l ' ":""h .‘&j"o

That you also deprwed them from Lap Top, Perfume, Medical Klt

7'* -*

That after receiving a huge amount of Rs. 1000000 [ten lacs) from

)a‘.

Muhammad Igbal s/o Ghulam Muhammad you {eleascd them™'

~from captivity..As such a crxmmal case v1de FIR No 607 dated

been registered against you

Being a member of disciplinary fo

your lawful duties as well as misus

. punishment under Police Rules, 19

prcceeding without aid of'enquiry officer.

( .
- 24.08. 2015,u/s 365A/155C/347/147/149 PPC PS Khazana hys

\

3

rce you gleviatc(tl yourself from

-~

ed your ofﬁcial authority' whi(%l{: b

d ;is a gross misconduct on your part and. rendertyou liable fer

AL

75. e N .j
' "’

: '~'. o ‘g ;'

t

That the miscenduct on your part is pre; udjcial to good ordev of dlsaphne m

the police force.

¥

. . h'
5 e . [- )
" ¥

That your retention in the police force will amount to encourage in efficient

and unbecommg of'good police ofﬁcer

~
I . .

[
f

That by taking cognizance of the matter under enquiry, the.undersigned as

- )

competent au‘hority under the said rules, proposes zstern actlon against ygt‘:‘ v

by awardmg one or more of the kind pumshments as! prowded in the rule.” *

A

Az

T

‘o A
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i’ ) r 4

ed upon to show cziuse as to why you should not be
I .. .

dealt strictly in accordance with the Fhybet Pakhtunkhwa Police Rules; 1975

fori the misconduct referred to above.

You are, therefore, call

YO}J should submit reply to this shcw capise notiqc within 07 days of the
receipt of the' notice failing which an ex-parte shall be taken against you.

. - . - w ‘ )
You are further directéd to inform the unddrsigned that you wish to be heard
!n person or not,

Y 1 "
Grounds of action are also enclosed with this notice. .

L

-

d 4 l‘ L)
SENJOR SUPE TENDENT OF POLICE,
PERATIONS, PESHAWAR
tf-5.n ‘o



.  OFFICE OF TH X C
4 . SENIOR SUPERINTENDENT OF POLICE ~—

P (OPERATIONS)
] PESHAWAR
| No._[732 ~4u /PA, DATED_2
ORDER.

Ns _3_&_,

Constable Abid Hassan of CCP Peshawar was issued Show Cause Notice u/s 5(3) of the
Khyber Pakhtunkhwa Poljc;et Rules, 1975 on the basis of following allegations;

i That on 23.07.2015, he along with SI Farman of PS Khazana intercepted one Muhammad:

Igbal s/o Ghulam Muhammad aged 42/43 r/fo Mardan along with-his friend namely -

Magbool r/o Mardan boarded in vehicle Honda Civic bearing No. ICT-QY-888 coming
from Mardan to Peshawar,

il. That they kept them in illegal confinement, threatened for dire consequences and
_ demanded a huge amount of Rs. 1000000 (ten lacs, as illegal gratification for their
release. - ;
- il That they also .deprived them from Lap Top, Perfume, Medical Kit First Aid & USB.
. That after receiving a huge amount of Rs. 1000000 (ten lacs) from Muhammad Igbal s/o

Ghulam Muhammad you released them from captivity. As such a criminal case vide FIR
No. 607 dated 24.08.2015 u/s 365A/155C/347/147/149 PPC PS Khazana has been
registered against him afong with SI Farman.

V. Being a member of disciplinary force he deviated himself from his lawful duty as well as
misused his official authority which is a gross misconduct on his part.

Show Cause Notice was issued to the delinquent:police official but he failed to suomit
reply within stipulated period of time. SCN was then sent to SP Rural for service upon delinquent police
official and return the copy of receipt to this office. However, SP Rural reported that the above mentioned
FIR has been reglstered against, him and he is. absconder. The applicant namely Muhammad Igbal s/o
Ghulam -Muhammad /o Mardan submitted a written statement duly attested by him before the
undersigned and held respon51b]e FC Abid Hassan and his own friend namely Maqbool r/o Mardan for
what happened with him on the day of occurrence. Perusal of the cose file also revealed that the ahove
accused official is guilty of the misconduct.

The duty of; Police Officer is to protect life, property and liberty of citizens, preserve and
.. promote public peace ‘but he bemg a member of discipline force deviated himself from his official/lawful

;" duties and indulge himself in’ ant1 state affairs, thus, tarnished the i lmage of Police in the eyes of general

i public which ultimately brmg bad name to police forcc _ _""‘:-

Thus by keeping in view the above facts and circumstances, the undersigned being
~ competent authority under Police Rulss, 1975 award him the Major Punishment of Dismissal from

Service with immediate effect. . ~ '~>\
‘ . j; \&_/’""'/7 \/

nn. (Mm SAEED AHMAD) PSP
SENIOR SUPERINTENDENT OF POLICE
(OPERATIONS)

PESHAWAR Z’
0.B.NO. 4’,6/ / datedg3//9/2015. : A
No. / 2592 5‘4_/19}\ deted Peshawar the A3 ZEL /2015. .

r’op, for information to:'

1. The Deputy Inépector General of Police, Enquiry & Inspection, KPK for favour -of
information, please.

2. The Capltal City Fo]nce Officer, Peshawar w/r to hls office Dy. No. 13559/0S dated
 01.09.2015 and Endst: No. 9753-54/SRC dated 02.09.2015. o

3. The AIG Establishment, KPK w/r to his office memo No. 751-53/PA dated 01.09. 2015. o

4. The SP Rural, Peshawar w/r to his office memo No. 1229/R dated 25.08. 2015. "l

5. The SP HQrs, CCP, Peshawer.

6. The SDPO Rural, Peshawar m 4

7. OMSI  PO,AS,CC1/CC omputpr Cell. o , s

8  FMCwith enairvfile. . 277//’((/("/ ﬁ‘i/}) Al Lo ‘
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’ Order No.04
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27072018 L.

Accused Magbool and Abid Jan on bail present.
Learned APP on behalf of the S'ta't_o prc:sent.
/\@GU“I d nnmcd ’1huvo |11’1\’t lwu aen| up 0 !In court

for facmg trial in case I"IR No 607 Daicd 24, O? 20] 5, unclei sectlons - L R

365 A- 347 ISSC 147 149 redd wxlh section 7 oi “the Anti- Te}bousn‘lt”’“‘ i,

| )
U \! ’

Act 1997 reglstered at Pohce Stqtlon I&hazana of Dls’mct Peéha‘{w?r .,.:;I:‘ﬂ
i “I:"I' ! :

Today, the learned AP"' f01 “the State m\)\e{ia1 )}

,jo.

-,

attentlon of thls comt towards the Jomt f indings of the"

the Proforma “B” of the Plosecuuon annexed wnh the file accoxdmg
to which,: thc mstant case has been 1ccommenclcd for DlSCI""tI ge. In-

VIeW of the above ﬁndmgs the leamed APP of thxs court requestecl
for dzschalge of thc qccused named abovc U/S 4C(2) of the

PIObLCUlIOI’l Aot 2005 in tho mstfmt case

v»'q .,6‘_ '*

L In v1ew of the above SItuatlon by ﬁndmg myse]f in-
- agreement w1th the request of the leaned APP aocused Maqbool and
o sls'vald Jan are dlscharged in the pxesent case Accused are on ball

thelr ba11 bond stands cancelied and ‘the smetles are abso]ved ﬁom .'

| 1hc habllltles of bail. bonds 1Ic be cons .1gned to record room after its

B d i"‘ i
‘ complern’*and compllatlon Sa
Announced:-

27.07.2018. "
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 OFFICEOF THE
CAPITAL CITY POLICE OFFICER,

* _ PESHAWAR [N @
Phone No. 091-9210989 ?ﬁ
Fax No. 091-9212597

ORDER e !

1
This order will dlprS(. of departmental appml preferred by ex-constable Abid

"

Hussain No. 34 who was .\\\mdul the major punishmeht of (lmm\s.ll from service

1975 vide OB No. 4610 dated 23 12,2015 by SSP-Operations, P‘-shawal

~under PR

2 The allegations leveled m_dmxl him were that llu he while posted at 'S Khazana was '
issued SCN on the following allcgations:-

1. That on 23.7.20135, he along with $1 Fanman intereepted one Muhammad Iqbal s/o
Ghulam Muhammad aped 42/43 years, r/fo Mardan along with his friends namely
Magbool /o Mardan boarded in vehicle Honda Civie bearing No. ICT-QY-888
coming from Mardan to Peshawar.

ii.  That he kept them in illegal confinement, threatened for dire conscquences and

demanded a huge amount of Rs. 1000000/~ (Ten Jacs) as ll](.‘_‘.dl gratilication for
their release.

iil. That he also deprived them from Lap 'l‘op, Perfume. Medical Kit First Aid & USB.
' iv. That after receiving a huge amount of Rs.1000000/- (Ten lacs) from Muhammad

Iqbai s/0 Ghulam Muhammad he rcleased them from captivity. As such criminal
cases vide FIR No. 607 dated 24.8.2015 u/s /155-C/347/147/149-PPC DS
Khazanawas registered against him along with SI Farman,

v. Being a member of the disciplined: force he deviated himself from his lawlul duty
as well as misused his official authority which is a gross misconduct on his part.

3. He was issued Show Cause Notice by SSP/Operation Peshawar, but he failed to
submit his reply within the stipulated pci’iod. The $SP-Ops: Peshawar in his order mentioned that the
accused constable Adid Hussain No.34 was charged in case FIR No. 607 dated 24.8.2015 u/s 365-A
1155-C/347/147/149-PPC PS Khazana and he is absconder. His act brought a bad name for the entire
force, hence awarded him the major punishment of dismissal from service,
4 He was heard in person in O.R. The relevant record perused along with his

ex plul"ﬂ‘O‘l He was provided smple opportunity e defend himsell but he filed to produce any

plausible explanation in his defence. The duty of Police officer is to protect the life, property and
liberty of citizens. preserve and promote public peace but he being a member of discipling foree .
duvmkihumull from his official/lawful dutics and indulged himscll fn anti-state alfairs. thus,

farnished the image of lorce in the eyes of general public which ultimately h ing bad name Police

=

force. Thcx"'cf(irc, his appeal to sct aside the punishment order awarded by SSP/Ops: Peshawar

vide OB_No.4610 dated 23-12-2015 is hereby rejected /dismissed bcing(uls'o time bared for 03

year and 02 months. : .
- . . /_1": :,' !

(QAZI JAMIL UR REHMAN)PS?
CAPITAL CITY POLICE OFFICER
PESHAWAR
No. S08— [2 (PAdated Peshawar the 22 45~ 2019

:. .+ - Copies for information and n/a to the:-

_SS8P-Ops: Peshawar,
PO/CRC/OASEEMC along with FMC
Official coneerned: - . 2. _ ¢ .

b —
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VAKALAT NAMA

NO. /20

| N |
INTHE COURTOF _¢-1)  Sevwiez  |xi h.:wﬂ} 2’ thou

p( blﬂ Hossodtw - (Appellant)
(Petitioner)
(Plaintiff)
VERSUS
Do e BM“@(—‘ (Respondent)
- | | (Defendant) .

1/We, N e Seata

Do hereby appoint and constitute SYED NOMAN ALI BUKHARI, Advocate High
Court Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration
for me/us as my/our Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other Advocate/Counsel on
my/our costs. '

I/We authorize the ;said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts jpayable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is outstanding against me/us.

Dated %/20 _ r‘& _
- | (CLIENT)

ACCEPTED

SYED NOMAN ALI BUKHARI
Advocate High Court Peshawar.

Cell: (0306-5109438)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
Service Appeal No. 607/2019.

Ex-Constable Abid Hussain No. 34 of CCP, Peshawar................................Appellant.
+VERSUS, |
. Capltal City Police Officer, Peshawar.
2. Senior Superintendent of Police Operations, Peshawar................. Respondents.
Reply on behalf of Respondents No. 1,2
. Respectfully Sheweth:-
PREL!MINARY OBJECTIONS.
_ 1. That the appeal is badly time barred. _
| That the appeal is bad for mis-joinder and non-Jomder of necessary parties.
That t_he appellant has not come to this court with clean hands.

2

3

4. That the appellant has no cause of action.

5. . Thatthe appellant is estopped by his oWn conduct to file the instant appeal.
6

That the appellant concealed the materlal facts from Honorable Trlbunal

FACTS- ‘

1- First part of para No.1 is correct to the extent that the appellant was appointed in
4\ the replylng department in the year 2002, while rest of para is denied on the
ground that the appellant have a blemish servrce record, he earned in his service

12 Bad entries, 01 Mlnor punlshment & 02 Major punishment in h|s service record.

It is worth mentlonmg here that his present appeal was badly time barred. (copy of

orders are annexure as A.B)
2- Para No.2 is incorrect. In fact the appellant while posted at PS Khazana, intercepted

an_innocent citizen namely Mohammad Igbal s/o Ghulam Muhammad r/o Mardan

boarded in vehicle Honda bearing No. ICT-QY-888 coming from mardan to

Peshawar, confined him illegally demanded a huge amount of Rs 10Lacs for his
‘ reIAeasei‘and threat;‘ened him of dire consequence. He also deprived them from Lap
o Top, pe;rfume medlcal kit first aid and USB. The com-pete‘n.t authority knowing real
" fact of the episode issued him final show cause notice onaer section 5(3) of the &
Rules 1975 and dispense with the enquiry proceedings. As such a criminal case vide
FIR No.607 dated 24.08.2015 u/s 365-A/155-C/347/148/149-PPC PS Khazana has
been registered against him, wherein he remained absconder (copy of the show
. cause notice is annexure as “‘C") ‘ N | ) '
3-  Para No. 3 is incorrect. In fact thelappellant' was! lgéned final show cause notice -

under section 5 (3) of the Police Rules 1975 and dispense with the enquiry R

proceedings. The competent authority after examining material on record reached




A

‘to anirresistible conclusion, hence he was awarded major punishment of dismissal

from service. Moreover, the criminal and departmental proceedings are two
different entities which can run side by side. Therefore his departmental

proceedings was concluded without waiting -of criminal case registered against

him.

. Para No.4 is correct to the extent but acquittal in a criminal case would not lead to

exoneration of a civil servant in departmental proceedings. His act brought a bad

name for the entire force and an innocent citizen was also victimized, hence he was

" awarded major punishment.

Para No.5 is correct to the extent that he filed departmental appeal which was
thoroughly processed and -a‘n ample opportunity of hearing was provided to
appellant by‘ appellate authority but appellant failed to defend himself with
plausible/justiable grounds, hencé his appeal was rejected/filed, also being time

barred for about 03 year and 02 monthes.

GROUNDS:-

Incorrect. The punishment orders passed by the compétent authority as per
‘Iaw/rules, .

Incorrect. Acquittal in a criminal case would not lead to exoneration of a civil
servant in departmental proceedings, the appellant was found guilty of
misconduct, therefore the appellant is not entitled for re-instatement.

Incorrect. In fact the criminal and dep‘artmental proceedings are two different
entities and can run side by side. Therefore departmental proceedings was
concluded wjthout Waiting of criminal case registered against him.

Incorrect. The appellant was treated as per Iaw/rules, and no article of constitution
has been violated. |

Incorrect. .The appellant himself is responsible for the situation by committing
gross misconduct. | |
Incorrect. The appellant was given proper opportunity of personal hearing and
defence but he could not prove himseif innocent. _

Incorrect. The appellant being a member of disciplined force was proceeded
departmentally in accordance with law/rules.

Incorrect. The appellant was treated as per law/rules.

Incorrect. He was called and heard in person in Orderly Room. The appellant was
providéd ample opportﬁ‘nity to defend hi,rﬁ:s_el___f', but he failed to produce any

plausible explanation in his defence. -

|



Incorrect. The appellant was treated as per law/rules and the punishment awarded

' to him is liable to be upheld. The duty of police officer is to protect the life, property

- and liberty of citizens, preserve and promote public place, but he being a member

| PRAYER

- of disciplined force devoid himself from his official/lawful duties and indulged

himself in anti-state affairs, thus tarnished the image of force in the eyes of general
pubic which Qltimately brings bad name to police force.
Incorrect. The appellant was found guilty of misconduct. The present service

appeal is badly time barred.

. That respondent may also be allowed to advance any additional gfound at the time

: of hearing of the appeal.

"It is therefore most humbly prayed that in light of above facts and

isubmissions, the appeal of the appellant being devoid of merits and legal footing,

may kindly be dismissed.

Capital City Polige Officer,
‘ Peshawar.

Operations, Peshawar.
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—'"'BEFORE THE KHYBER: PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Service Appeal No. 607/2019. | _ |
Ex—C‘cjlr-mstabIe Abid Hussain No. 34 of CCP, Peshawar...........ccccccooermeronnne. Appellant.
1. - Capftal City Police Officer, Peshawar.

2. Senior Superintendent of Poli-ce Operations, Peshawar................. Responde:nts.

AFFIDAVIT

i We respondents No. 1, & 2 do hereby solemnly affirm and declare that the

|

contents of the written reply are true and correct to the best of our knowledge and belief
|

and r:10thing has concealed/kept secret from this Honorable Tribunal.

Capital City Polife Officer,

3
B



ORDER.

This order will dispose off departmcntal enquiry against the Constdble

ﬁb/d_ e __No. /&j[_ on the grounds that he while posted at Police * ' o
. Statlon &5’541!% Peshawar absented himself from his duty with effect e
~' ﬁom

}"( Z & o8 to g{g f_—c without Icave & permission by his seniors. f

. Accordingly, he was issued charge sheet with statement of ailegatioris
and SP/HQrs & DSP/Legal were appointed as Enquiry Officers.

L e _ Findings of the Enquiry Officers received in which he was found

g,mlty and recommended for major punishment.

He was |ssucd Final Show Cause Noucc to fulfill the procedurc.& -

_ legal formalitics but he is stiil at Iargc and there is no possibility of his return back to join

S
]

.. -his duty back in the near Iuture.

I have gone through the case file and peruscd the whote record .

thoxough!y, also recommendation for major punishment, which shows that he has

'ie .. Lo

®

o lamlshcd the image of Police Force in the eyes of gencral pub!:c

Therefore. being found guilty of gross mis-conduct, an exparte action is
being taken against him, he is hereby awarded the major punishment of dismissal from
services from the date of his abscnce under the Rules Removal from Service (Special

Powers Ordinance) 2000 with immediate effect.

i S SERINTENDENT OF POLICE,
S T wers OPERATIONS, PESHAWAR.
0.B.No._2. 74/ -

.A;_Dated L3=9 — 100s.
NoF 936—3? /PA, DT:__/ S~ /0§ 8.

Copy to for information & n/action 1o:-

' - . The Capital City Police Ofﬁce/gsha\var
N The 5P/HQrs SP/ Cantt D‘SP/ch,al

Pay Officer, CRC, OASJ, FMC with enquiry papers. @
o , . I/C Clothing (JOdO\'Vl’I to collect Govt: articles from him.

4

)




A

- notice. He was also héard

- prosecutor is accepled and allowe

* record and perusal of his previous se
- of doubt that he is guilty of this misconduct.”

- ¢ ————— sttt - o

ORDER.

L This office order relates 1o the disposal ol formal departinental enquiry
-against  Constable Abid . No.189] of Capital City Police Peshawar o the
) _allcgations/chm"ges that he was selected for lower School Course at P'IC 1 g, involved
in a criminal case vide FIR No.95 datcd 01.02.2010 w/s 365/13-A0/7-ATA Police Station |
Hayatabad. S , o T :

. I this regard, he was placed under suspension vide this order No.3]6-
. 23/PA & OB'No.449 dated 10.02.2010. He was also issucd charge sheet and summary of
allegations vide No.40/E/PA, dated 23.02.2010. DSP Civi} Seeretariat wag appointed as.
linquiry Officer. He conducted the enquiry and submitted his findings/repost that this
violation and without lawful absence from training Centre is indiciable. 1ic farther
recommended major punishmen{ for accused official . vide Enauiry
06.04.2010. ~ ’ : - ' S

Report dited:

S Upon the finding of Enquiry Officer, he w
vide No.dO/L/PA, dated 22.04:2010 1o, which he receive
i1t person but his. ¢

as issued Mnal show canse notjee
dand sobmiticd reply of the said
xplanation found unsatisfactory, -

o According to the decision of the court (hat the request of the Tearned puhlic

d to withdraw from. the prosceution witl ihe niming of’
section 494 Cr.P.C and the accused are discharged from the charges ol abduction tor
rasom with the meaning of 494 (a) Cr.p.C. Moreover, the accused are dis
the charges unider Section 365-A and-Section 7-Apti Terrorism Acts ~

charged [rom

'

I tight of the Tinding of Enquiry Officer and other muteral avardable on

rvice record it has been proved hevond any shadow

. “Therefore, in exercise of the
Service (Spl: Powers) Ordinance-2000,
Removal from service with i

power vested inome under the iemon
¢ _is lrerehy awarded the
divie effect. K

al from
major punishmeny. of

) o - o
. g{_,\_a—giu“-" ,
o O (ABDUR RASHID) |
o SUPERINTUNDENT OF WACT,
HEADQUARTERS PESI A WAR

(1BNQ_¥QZE§Z_]DmdLﬁLZié{:_Jmuo
: No%}{fz Zé/l’l_\, dated Peshawar, the 2 &7 5~

2010,
.- Copy forwarded for information &

n/action to:-

~The Capital City Police Ofieer. p
The SSP/Operation Peshawar,
Pay O.I"ﬁccr/RI,LO Police I,incs_ l’cshawz_u’: o
OASI, CRC & 'MC along-with complete departimental ¢
Officials concerned S .

eshawar,

AN NN N

aquiry lile..
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That you FC ‘Abid Hassan No. 34 while pos
renldered yourself hable to be proceeded

Pakhtunkhwe} Police’ Rules 1975 for followin
“‘:

R

g misconduct;
t

~
"

ted at Bplice Lines Peshawar-has

under Rules 5(3) of the Khyber

! {
" )

2

i.

That on 23. 072015, you along with SI Farman Khan of PS l(h_lazana

interceptgd one Muhammad lqba s/o Ghulam Muhammad aged
42/43 r/o Mardan along with hls friend namely Magbool r/o .
t Mardan boarded mi\vehlcle HondL ClVlC bearlng No. ICT- QY-888
coming from Mardan to Peshawar

You along with SI Farman Ali kept them ,jn illegal: confinement,
. threatened them for dire consequences and demanded a huge,

amount of Rs. 10060000 (ten lacs) as illegal gratlficatlon for their
' r
!

release.

et

That you also depnved them from Lap Top, Perfume, Medical Kjt
First Ald & USB. l. ' )

iii.

. \ \ -;( 2 *

iv.  That after receiving a huge amount of Rs. 1000000 [ten lacs) from
Muhammad Igbal s/o Ghulam Muhammad you released them
from captivity..As such a crxmmal case v1de FlR No. 607 dated
24.08.2015,u/s 365A/155C/347/147/149 PPC PS Khazana hgs .
been registered against you

V.

Being a member of disciplinary force you dewateql yourself frogn
your lawful duties as well as misused your ofﬁcnal authorlty whlch
Is a gross misconduct on your part andb’rendertypu liable for
punishment under Police Rules, 1975. L

That by reason of above, as sufficient material is ‘placed ‘before” the
undersigned; therefore it is decided to proceed against you in general police

proceedmg without aid of enquiry offcel

A

That the misconduct on your part is prejud,mal to good order of dlsc1plme m
the police force. ) ' ;

§ . 3 e
That your retention in the police force will amount to encourage in effi c1ent

b \

and unbecommg of'good police offlcer f ;
That by taking cognizance of the matter under enquiry, the undersignéd as
competent authority under the said rules, proposes stern acnon against yqu

by awarding one or more of the kind pumshments as prowded‘m the rule.
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"2 You are,

1
{

therefore, called upon to show ¢4
de:alt strictly'in accordance with the Khybe
for.: the misco'nduct referred to above.

Yo;u should submit reply to this show ca

re(;eipt of the notice failing which an ex-par

R

use as tq' why you shoul

-

1se not;':ge within 07 days.i

e shall be taken against you.

.

!
.i"‘ .
DR & j

2' -
oo

not‘be

*

" Pakhtunkhwa Police Rules, 1975

H
e {
1

of the

You are further direc;éd to inform the undersigned that you \zvish to be heard

in person or not.

1Y
Eproa '
[

N .
L1 . ’ . 3
Grounds of action are also enclosed with thj

5 notice. |

TENDENT OF POLICE .
PERATIONS, PESHAWAR R
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i o e . o i [
CE OF THE SENIOR SUPERINTENDENT OF POLICE. OPERATIONS. I

d the folldwing n;isconduct:

v ———

iii.

iv.

" proceeded under Khyber Pakthunkhwa Police Rules,

action

~

, BESHAWABL . -
. GROUNDS OF ACTION !

i - . ! Vs RS

. - ; i
That you FC Abid Hassan No, 34 whiley posted at Police Lines

That :)n 23,Q’Z€2015, you along with SI Farman Alj of ps Khazana -
intercepted dne Muhammad Igbal s/0 Ghulam Muhammad aged
42/113 rfo Mardan alolng with his friend namely Maqbool r/o
Mardan boarded in vehicle Honda Civic bearing No.ICT-QY-888
coming from Marda{mto Peshawar, .- v . ' :

You along with SI Farman Ali'kept them in illegal confinement,
threatened them for dire” consequences .and demanded a‘huge

amount of Rs, 1000000'[ten lacs) as illegal gratification for thejr
reléase.

-
i 31
* .

%

That you also depri;red them ff'om Lap Top, Perfume, Medical Kit
First Aid & USB. ¢ ,

. ‘ 14 v
That after receiving a huge Iamount of Rs. 1000000°(ten lacs) from

Muhammad Iqgbal s/o Teleased them

, . 4 . . ‘
from captivity. As such a criminal case v‘ide FIRNo. 607 dated '
~ ‘e i. ) 1,1
24.08.2015 u/s 365A/155C/347/147/149° PPC pé Khazana ‘has
been registt;red against you. :

Ghulam Muhammad you

Being a member of disciplinary force you deviated yourself fro’xz:
'3 v HERS s

you lawful duties as well as misused your official afxthority which

Is a gross misconduct on your part and render l‘ryou liable ‘for

Punishment under Police Rules, 1975,

Before reasons of above you have, rendered yourself liable to be #

1975, hence these ground of




_ OFFICE OF THZ
~ SENIOR SUPERINTENDENT OF poucn

(OPERATIONS) -
PESHAWAR . IERE
0._[733~ =Ly /PA,I)ATED ZZLL 2015 / 23

4 ORDER ' L
Constable Abid Hassan of CCp Peshawar was issued Show Cause Notice u/s 5(3) of the
Khyber Pakhtunkhwa Police Rules, 1975 on the basis of followmg allegations;

i. That on 23.07.2015, he along with' SI Farman of PS Khazana intercepted one Muhammad" . o
Iqbal s/o Ghulam Muhammad aged 42/43 r/o Mardan along with his friend namely R &
Magbool r/o Mardan boarded i m vehicle Honda Civic bearing No. ICT-QY-888 commg : o

~ from Mardan to Peshawar. o , '

ii. . That they kept them in illegal conﬁnement threatened for dire consequences and S sl
demanded a huge amount of Rs. 1000000 (ten lacs) as illegal gratification for their : ? L
release. o

iii. That they also deprived them from Lap Top, Perfume, Medical Kit First Aid & USB. ' _

iv. That after réceiving a huge amount of Rs. 1000000 (ten lacs) from Muhammad Igbal s/o B
Ghulam Muhammad you released them from captivity. As such a criminal case vide FIR ‘ Ry
No. 607 dated 24.08.2015 u/s 365A/155C/347/147/149 PPC PS Khazana has been

. registered against him along with SI Farman, ' o
v. Being a member of disciplinary force he deviated himself from his lawful duty aswellas® - |
' * “misused his official authority which is a gross mlsconduct on his part. S '

Show Cause Notice was issued to the dehnquent police official but he failed to submlt
reply within stlpulated period of time. SCN was then sent to SP Rural for service upon delmquent police
. official and return the copy of recelpt to this ofﬁce However, SP Rural reported that the above mentioned

_ Ghulam Muhammad ro- Mardan submitted a written statement’ duly attested by him before: the
“undersigned and held responsible FC Abid Hassan and his own friend namely Magbool /o Mardan -for
what happened with him on the day of occurrence. Perusal of the case file also revealed that the above
“accused official is guilty of the misconduct. "

, The duty of Police Officer is to.protect life, property and liberty of citizens, preserve and
~ promote public peace but he being a member of discipline force deviated himself from his official/lawful
duties and indulge himself in anti-state affairs, thus, tarnished the image of Police in the eyes of general .
public which ultlmately bring bad name to police force. - _ ' '

Thus by keeping in view the above facts and circumstances; the undersigned’ being:
competent authority under Police Rules, 1975 award him the Major Punishment of Dismissal from

- Service with immediate effect. : . /“'}\\ o o .

‘DR: (MIAN SAEED AHMAD) PSP

SENIOR SUPERINTENDENT OF POLICE
(OPERATIONS) '
PESHAWAR

oo G410 /datew/&/zms
. No. 7 32 d;ﬁ » /PA, dated Peshawar, the A3 Z’[z= /2015

Copy for information to:

1. The Deputy Inspector General of Pohce Enquiry & Inspectlon KPK for favour of _ !
information, please. T S
2. The Capital City Police Ofﬁcer, Peshawar w/r to his office Dy. No. 13559/0S dated R
01.09.2015 and Endst: No. 9753-54/SRC dated 02.09.2015. ” =
The AIG Establishment, KPK w/r to his office memo No. 751-53/PA dated 01.09. 2015 .. .
The SP Rural, Peshawar w/r to his office memo No. 1229/R dated 25.08.2015. : O .-
The SP HQrs, CCP, Peshawar. , . . N -
The SDPO Rural, Peshawar
Ops1 " PO, AS, CC, l/C Computer Cell.

FMC with enqmry file. o - o b] é{"'a/ ﬁﬂ/ﬂl 0'/\«&! L l)_,

® N U W,
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OFFICEOF THE
CAPITAL CITY POLICE OFFICER,
PESHAWAR
Phone No. 091-9210989 .
Fax No. 091-9212597‘

ORDER

Th]S order will dlspose of depanmental appeal preferred by ex-constable Abid
Hussain No. 34 who was awarded the major pumshment of-“dismissal from service” under P.R
1975 v1de OB No. 4610 dated 23.12.2015 by SSP- -Operations, Peshawar.

2. .. The allegations' leveled agalnst hlm were that the he while posted at PS Khazana was

- issued SCN on the following allegations:- .

i That on 23.7.2015, he along with SI Farman intercepted one Muhammad Igbal s/o
Ghulam Muhammad aged 42/43 years, r/o Mardan along with his friends namely
Magqbool r/o Mardan boarded in vehicle Honda Civic bearing No. ICT-QY-888
coming from Mardan to Peshawar.

L That. he kept them in illegal confinement, threatened for dire consequences and
’ - demanded a huge amount of Rs. 1000000/- (Ten lacs) as 1llegal gratification -for
their release.

iit. That he also deprived them from Lap Top, Perfume, Medicail Kit First Aid & USB.

iv. That after receiving a huge amount of Rs.1000000/- (Ten lacs) from Muhammad.
Igbal s/o Ghulam Muhammad he released them from captivity. As such criminal .
cases vide FIR No. 607 dated 24.8.2015 u/s /155- C/347/147/149 PPC PS
Khazanawas reglstered against him along with SI Farman.

v. Being a member of the disciplined force he deviated himself from his lawful duty
as well as misused his official authority Wthh is a gross misconduct on his part.

3. He was issued Show Cause Notice by SSP/Operatlon Peshawar, but he failed to
submit his rébly within the stipuléted period The SSP-Ops: Peshawar in his order mentioned that the =

accused constable Adid Hussain No.34 was charged in case FIR No. 607 dated 24.8.2015 u/s 365-A - '

- 155 C/347/147/149-PPC PS Khazana and he is absconder..His act brought a bad name for the entire

_ force hence awarded him the major pumshment of dismissal from service.

4. . He was heard in person in O.R. The relevant record perused along with his
explanation.' He was provided amplé opportunity to defend himself but he failed to produce any
- plausible explanation in his defence. The duty of Police officer is to protecf the life, property and
liberty of citizens, preserve and promote public peace but he being a member of dlsmplm; force
dewatedhlmself from his official/lawful. duties and indulged himself in anti-state affaxrs thus;
tarmshed the image of force in the eyes of general public which ultimately brlng bad name to Pollce '
force. Therefore, his appeal to set aside the pumshment order awarded by SSP/Ops: Peshawar

~vide OB No.4610 dated 23-12- 2015 is hereby rejected /dismissed being (olso time bared for 03

year and 02 months. . : _ ' ‘ /J\/ (Z&
- . . . ) -- ] - . . U

(QAZI JAMIL UR REHMAN)PSP
CAPITAL CITY POLICE OFFICER

S . - | ~ PESHAWAR
~ No. S08 —~ IS _/PA dated Peshawar the 22- 43~ 2019

Copies for information and n/a to the:-

1. SSP-Ops: Peshawar.
2. PO/CRC/OASI/FMC*/dng with FMC
3. Ofﬁc1al concerned.
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
. . PESHAWAR 3
"APPEALNO. 3 Lfé 018 e Pakbtatig
.o : . . R S~ v tee rf?:un ll :
Lo L : ; " B . -‘.. R - - _-DIT.:‘:{ No‘l’(_,
' Taj Ali Khan, Bx- Jupior Clerk, ~ -~ - . eosea il 252 o0
' 'DHQ Hospital Lakki Marwat.- ~ ~ - N
L e o (APPELLA
“““ - VERSUS -

1. The Secretary Health KPK, C1v1l Secretarlat Peshawar
L2 The Director General Health Service KPK; Peshawar.
3. The Executlve Dlstrlct Ofﬁcer Health Lakki Marwat

(RESPONDENTS)

.APPEAL-UNDER SECTION 4 OF THE SERVICE TRIB,UNAL'
ACT,. 1974 AGAINST THE ORDER DATED 26.09.2006

WHEREBY THE APPELLANT WAS TERMINATED FROM -
SERVICE AND AGAINST NOT TAKING ACTION ON THE

DEPARTMENTAL APPEAL. OF’ THE APPELLANT WITHIN

THE STATUTORY PERIOD OF NINETY DAYS

PRAYER: . g . S |
, THAT THE ' ACCEPTANCE - OF -THIS APPEAL, - THE
\fw ' IMPUGNED- ORDER DATED 26.09.2006 MAY KINDLY BE- .

SET ASIDE. THE . RESPONDENTS MAY PLEASE BE
DIRECTED TO REINSTATE THE APPELLANT WITH ALL
BACK AND CONSEQUENTIAL BENEFITS. ANY OTHER
: . REMEDY WHICH THIS AUGUST TRIBUNAL DEEMS FIT
ubmitted to -dadND APPROPRIATE THAT MAY ALSO. BE. AWARDED IN
Re-cubmisted to ~02% \VOUR OF APPELLANT. ~

Regrstyar

eglstn‘ar

: \(y ) RESPECTFULLY SHEWETH

FACTS:
1. That the appellant was workmg as Junior Clerk in Health department

and performed his duty with the entire satisfaction of his superlors and
‘no complaint has been against h1m

. ATVESTED
) Kaviy I(Ex?t.".”

Te 1 ribunal
Peshowy,

I




L Taj "Ali-Khan,' Ex-Junior Clerk",' DHQ Hospita_l Lakl<l 'Marwat. -

Sy

Se'r-i/ic"_é :Appé'él 71.'\1'0.'.846_12(5’1.?&3@;‘

L Date of Instltutlon ',A‘-‘-42‘1_.05.‘2“0.18 |
Date of DeC|5|on ,-07'.‘0‘1:.2_0_22'&\, |

*(Appellant) - -
| . VERSUS |
-The Secretary Health Khyber Pakhtunkhwa, C|V|I Secretarlat Peshawar and two
others. e L : .
f (Re'spOndénts) D
Syed Noman Ali Bukhan, o , L
Advocate _ , : - ForlAp‘pelIant
Muhammad Rasheed, B : B
Deputy District Attorney -~ .. Forrespondents .
AHMAD SULTAN TAREEN ... _ CHAIRMAN
ATIQ-UR-REHMAN WAZIR ... "~ T MEMBER (EXECUTIVE)
JUDGMENT . |
ATIQ-UR REHMAN WAZIR MEMBER (E) - . Brief -facts-5 of -the -

case are that the appellant while serving as Jumor clerk in health department was““_'” '

proceeded against on the charges of absence, but in the meanwh|le, ina reference' |
No 06/2006 the Accountablllty Court proceeded the appellant on the charges of
corruption and was ultrmately arrested The accountablhty court vide Judgment |
dated 16-09-2011 convicted the appellant, which was challenged by the appellant
in Peshawar High Court. Peshawar High Court vide judgment datecl ‘19-12-20 17 -eet |
. aside the sentence of the appellant and the case was remanded to the trial co'u‘ﬁ"‘rt
with direction to' frame fresh charge against‘the app'ellant a‘nd proceed him in )

accordance Wlth Iaw After his release the appellant came to know that he had




been removed from servrce vrde order dated 26 09 2006 agalnst Wthh he f Ied-

. "~_ -departmental appeal dated 30 01 2018 Wthh was not responded wrthrn statutory

.....

. | '*:_'fpenod hence the“mstant servrce appeal wrth prayers that the |mpugned order"" :

o .'dated 26 09-2006 may be: set asrde and the appellant may be re mstated

) servrce wrth aII back beneﬁts

02 Learned counsel for the appellant has contended that the rmpugned order
| "dated 26 09 2006 and not takrng actron on' the’ departmental appeal of the

appellant wrthm the statutory penod are. agarnst law, facts and norms of natural

o ]ustace, therefore not tenable and llable to be set asrde that the appellant has

Vo been condemned and has not been treated in accordance with law that no regular

' rnqurry was conducted agalnst the appellant and the appellant was termmated

from servnce wrthout conductlng regular mqurry, that the appellant was acqurtted

~ of the char‘-. '

hence the reason upon which the appellant was termlnated has
:shed therefore there remalns no ground to penalrze the appellant on thIS.
| account; that as per sectlon -194 of the ClVII Servrce Regulatlons, the respondents
were requrred to suspend the appellant from service till conclusion of the cnmrnal
_case, but the appellant was hastlly proceeded agarnst wrthout observmg the codal
formalities and was termrnated from- servrce, that the' appellant was proceeded
agalnst'under Remov'al from Service (Special Powers) Ordmance 2000 but rn RSO
2000, there is no mentlon of the penalty of termination, hence the rmpugned order
is vord havrng no legal value in- the eye of law that no charge sheet/statement of
allegatlons was served upon the appellant nor any show cause was served upon

the appellant that absence .of the appellant was not wrllful but was due to

compelllng reasons, whrch were beyond control of the appellant

03." Learned Deputy DlStl‘lCt Attorney for the respondents has contended that
the appellant whlle servmg as Junior Clerk was found lnvolved in corruptlon, hence
a reference No 06- 2006 was made agalnst him and he was tned in accountablllty..

court; that the court convrcted the appellant U/S 10 of NAO 1999 vrde Judgment




. dated 16 09-2011 and sentenced for one year RI and a f ine of Rs 6 mlllron that.i"_{

tr.:_f:‘SUCh penalty was challenged by the appellant in Peshawar ngh Court and

el o Peshawar ngh Court set asrde the sentence, but remanded the case- to the trall_
.appellant absented htmself from duty, for WhICh he was proceeded agamst under.:g_fy-.-»__

'were rssued and dellvered at his horme address but he d|d not respond that such

. that after no response from the appellant he was terminated from sewlce VIdE'

 order dated 26-09-2006.

.04, We have' heard learned counsel for the parties andhave peru'sed'it"he'“_f_;‘.f-‘:j."-’».

05. The Impugned order of termination dated 26-09-2006 would reveal that.-_

|

I "
. _ Ordlnance 2000 but in RSO 2000, there-is o prowsron for wzllful absence from
i .

apporntment of 1nqu1ry ofﬂcer/ commrttee by prowdlng the crvrl servant'
appropriate opportumty to defend his cause, but no such actron was taken whrch '
was requrred under the law rather the appellant was proceeded agalnst under

V Khyber Pakhtunkhwa Government Servants (Eff ciency & Dlsuphne) Rules, 1973 by’ .

in the eye of law Since lmpugned action was initiated and taken to |ts Ioglcal

: .court to frame the charges afresh that as a result of hlS arrest by NAB the.'__:;,;'.{,e;~ -_""'

= 'Removal from Serwce (Specral Powers) Ordmance, 2000 that absence notrces E

- fotices were pUbl'Shed in tWO Ieadmg newspapers, but agaln he dld not turn up,

- the appellant was proceeded against under Removal from Servrce (Speaal Powers)'_ B

; duty Sectlon -4 of the ordinance provrdes that a person agalnst whom actlon is: -
| 'proposed to be taken under. sub section 1 of section : 3 may be placed under_ ’

suspension wrth |mmed1ate effect if in the oplnlon of the competent authorlty,i o

sendlng notlces at his home address and its publlcatson in the. newspapers, Wthh:'»_""' '
however was not warranted and on thlS score, anne the lmpugned order is Ilable'. -
to be set aside, as in presence of RSO 2000 havmg overriding effect the appellantff-' o

was wrongly proceeded against under a wrong law, which is ltlegal and not tenablej' 2




4 o

S - . e ’ . e -

o conclusron under a mlsconceptlon of law and under a wrong law it has wtrated

'suspensron untrl conclusron of the cnmrnal case, as is provrded in sectron 194 of

method pres "

of the appellant and non-reply of the notrces was not due to his negllgent conduct A
':_The pnncrple of natural justice demands that no one should be condemned 1' -
unheard durrng departmental proceedrngs, but the appellant was condemned
| unheard, hence the rmpugned order is not sustalnable in citcumstances. Relsance
is placed on 2018 PLC (CS) 67. Deahng with the questron of delay in submrssron of» X Al |
"departmental appeal it is observed that the same is not be extended much ™
werghtage The tmpugned order provrded for penalty to the appellant in terms of
termmatlon from service, which as nghtly argued by the learned counsel for the

appellant is not |ncluded in the list of penaltiesprovuded in the rules applied on the

placed on 2019 SCMR 648 Moreover, the Supreme Court of Pakrstan in rts_ B

Judgment reported as PLD 2010 SC 695 has held that it would have been a futile '

attempt on part of civil servant to challenge his- removal from servrce before'

earnlng‘acqurttal in the,relevant criminal. case. It was unJust and oppressrve to.

-i.-t’f“t;{entsre proceedrngs mcludnng ﬂnal order whrch could not be sustarned under the'- R :};..-:',::
~E'."';'f:law, hence proceed;ngs as well as: ﬂnal order is llable to be set, asrde Rellance |s S

' placed on 2007 SCMR 229 It |s a weil settled Iegal proposrtlon that regular rnqurry'_:. : ,:--_ o
~~'._:'_;:._:|s must before rmposmon “of maJor penalty of dlsmlssal from servrce, whrch:i:t:',

- ';T‘_'however was not done in.case of the appellant The respondents were well aware _ E

- 'of the fact that a crlmrnal case was reglstered agarnst the appellant and he was'.‘_j-_-:f’"'-;_-,;:.‘»‘

i arrested by NAB hence it was beyond control of the appellant to attend to hrs—f :

duty In a srtuatron the appellant was othen/vlse requrred to be kept underr -

'_'erl Servrce Regulatlons but the respondents malaf‘ edly proceeded hrm on. the'-',-f'{;j:'g_»‘.:;:.‘
charges of absence from duty in a haphazard manner wrthout adhenng to the
ibed in law. The appellant was conf ned in ]all dunng the penod and_,- ':

f absence was nelther dehberate nor wrllful crrcumstances were beyond control:-‘- ER

appellant The order, therefore, havrng been passed in blatant disregard of law can. - '

only be termed as vord and MO lrmrtatron runs agalnst vord order Rellance is _



| Judgment dated 19 12- 2017 and the appellant was released from Jall It is alsot =

case agalnst hlm would be bad. unless such offi cral was found gurlty by competent o

Reliance is placed on PLJ 2015 Tr.C. (Servrces) 197 PUJ 2015 Tr. C (Serwces) 208'.

and Pl_l 2015 TrC (Seerces) 152 As is’ evident from thelr comments, the',.-'-“'-'--'-

_‘ not afford approprlate opportumty of defense as was requrred under the prowswns |

2012 PLC (CS) 502 it has. been held that if a person is acquntted of a charge, the—

'presumptlon would be that he was mnocent Moreover after acqurttal of the-

t 1,_‘__:].‘;Apenal|ze cwll -se-rvalnt for not flllng hlsl departrnental appeal before earnlng hlS
i Q:‘j';’;__;'r_}acqurttal in crlmlnal case Wthh had formed the foundatson for hlS removal from -.i?‘
'-serwce Moreover |t is a well settled Iegal proposmon that deC|S|on of cases on
_.:merzt is ‘always encouraged mstead of non sumng Iltlgants on technlcal reason-i"'“f

s f-:f';-':',lncludmg ground of limitation. Rellance is placed on 2004 PLC (CS) 1014 and 1999’1"-‘5’

' :'SCMR 880 Conwctlon of the appellant was set a5|de by Peshawar Hrgh Court wdeﬂ"“ )
| settled Iaw that drsmlssal of civil servant from service due to pendency of crrmlnal-._i_‘_-'.‘-.:_-: N
~court of Iaw Contents of FIR would remaln unsubstantlated allegatlons, and based - o

. on the same, maxrmum penalty could not be |mposed upon a c;vrl servant - e

e were weII aware that the appellant was arrested by NAB and that hlS-\‘ o

| 'absence was not W|llful the respondents proceeded the appellant in haste and dld e

~of the said ordmance rather conducted proceedlngs only to the extent of":'.".:-‘--‘:"

. fulfilment of codal formalltles, hence the appellant was condemned unheard In-' i' | 3

appellant m the crlmlnal case, there was no material avallable W|th the authorrtles c

to take actlon and lmpose major penalty Rellance is placed on 2003 SCMR 207'

and.2002 SCMR 57,1993 PLC (CS) 460.

06. We are of the considered opinion that the appellant has riot been treated',":
in accordance Wlth law and he was |llegally removed from servrce w1thout proper:\ T
appllcatlon of law. In view of the srtuatlon the instant appeal IS accepted The‘

lmpugned order dated 26-09- 2006 is set aside and the. appellant is re- lnstated rn""

FITES’TED N

QINER
TCallivtakhwa

wiee Firitvanal .

Prclyawwene BRI



servnce The mtervenmg perrod is treated as leave of the klnd due Partles are. Ieft

S to bear thelr own costs Flle be consngned to record room

| { i-ANrj-duNcsb
107.01.2022

(AHMAD”S TTANTAREEN) - (ATIQ- UR-REHMAN WAZIR) o
| CHAIRMAN) S | MEMBER(E)
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Service Appeal No. 1084/2020

" Date of Insttution .. 12.02.2020
- Date of Decision ...  13.10.2021

~ Pir Abdul Khallq Shah son of Pir dost Muhammad Khan Mali, attached to Dnstnct Jall _
! Kohat R/o Village Suman Payan Lachl, District Kohat.

(Appellant) :

VERSUS

Inspecth Gene'ral of Prisong, Khyber Pakhtunkhwa, Peshawar and two others.
S ' I (Respondents)

MR. ADNAN KHATTAK

Advocate : o .. For Appellant

" MR. JAVED ULLAH,

- Assistant Advocate General \

_For Respondents

ROZINAREHMAN TR MEMBER (JUDICIAL)

ATIQ-UR-REHMAN WAZIR . MEMBER (EXECUTIVE)
\/0 JUDGMENT

: "‘TTESWB ATIQ-UR-REHMAN WAZIR MEMBER (E) - Brief facts of the case are

gm-im that the appellant was appomted as Mall on 06 11 ~2017 in central jail Kohat. During

D
TG N s
\ l(_t i,

O TRARRG '"‘the course of hls service, the appellant was charged in FIR u/s 302/324/34 PPC

- dated 31-08- 2018 and was arrested on 02- 11 2018 Dunng confinement i in the said
Jall the appellant was proceeded agalnst and was dlsm:ssed from service vnde order
dated 26- 02 2019 but in the meanwhile the appellant was acquitted of the criminal
charges vide ]udgment dated 18-09-2019, Feeling aggrieved the appellant filed
‘departmental appeal 20-09-2019, wh1ch was rejected vide order dated 11-11- -2019,

hence the nnstant servnce appeal mstntuted on 10 02 2020 w:th prayers that the




lmpugned order dated 26-02-2019 may be set aside and the appellant may be re-

mstated in service with all back benef‘ ts.

02. Learned counsel for the appellant has contended that the’ appellant was
under treatment in hospltal on 31-08- 2018 WhICh is evident from record and the
- appellant mformed the respondents well in trme of his illness vrde application dated
03-09-2019 alongwrth bed rest certifi cate for two _months, but the respondents
arbttranly dismissed the appellant from service w:thout takrng into consideration hIS
" genuine health |ssues that absence of the appellant from duty was not mtentronal
rather due to compellmg reasons "of his health issues, due to which he was
regularly admltted in hospltal and the hospital authorltles v:de letter dated 23-10-

2018 have verifi ed. -genuineness of such documents that when the appellant was

Aarrested on 02-11- -2018, thereafter he came to know that an FIR has also been

registered ;

alnst hlm on the same date i.e. 31- 08- 2018 that the appeliant was:;\
ed- in the same jail,. but the authontles did " not follow the prescribed
- procedure; that while passmg the |mpugned order of d:smrssal no proper
procedure was adopted as no regular mqulry was conducted nor the appellant was
afforded any opportunlty to defend his cause that dismissal order of the appellant :
was not communlcated to the appellant desplte the fact that the appellant was
'cont‘ ned in the same jail and after acquittal, the appellant came to know about his
,dlsmlssal and the appellant mstantly fi Ied departmental appeal, which too was

reJected W|thout any con5|derat|on that whlle imposing major penalty of dismissal -

from service, the respondents were bound by. law to follow the mandatory

Learned Assrstant Advocate Genera! for the respondents has contended

L - .:1'. d N
\;‘. 2V P hrukhwa
.r_ WO Yy ilyay:

g»% .,M,_*that departmental appeal of the appellant is badly trme barred, as the impugned

order was issued on 26-02- 2019 whereas the appellant F led departmental appeal



y

- that the appella

, ,:,, 3,f“ndm
i"ﬂ% ‘:’:‘1’7" rrqip

t‘\v

3

on 20;09-2019 that itis a well settled Iegal proposrtlon that when departmental
‘appeal is - barred by time, the service appeal before thtS Tribunal is incompetent;

that the appellant absented hlmself from lawful duty w.e.f 01-09- -2018 W|thout

- permission of competent authonty and lt was fater on confirmed that the appellant

was charged in a murder Case vide FIR dated 31- -08-2018, but the appellant hlmself _
did not inform the competent authonty about lodging of FIR. agalnst him; that the

appellant was arrested on 02- 11-2018 and was shlfted to the same jail, where he

| had performed duty as Mall that notlces dated 14- 09- 2018 and 02- 10 -2018 were

lssued to the appellant to resume hrs duty, but he failed to do S0; that the

appellant later on submltted medical bed rest certlfcates w.e.f 31-08- 2018 to 31-

- 10- 2018 whrch were found bogus ‘that the appellant was placed under suspension

vide order dated 20 -11- 2018 thereafter proper departmental inquiry was

conducted agalnst hlm and the appellant was -afforded every opportunity of

defense, but he falled to respond to the notices or to the final show cause notice;

was treated in accordance with law and rrghtly penallzed for

‘well as for an FIR lodged agalnst him. .

04. We have heard learned counsel for the parties and haVe perused the

‘record.

05. We assume that it mrght be a coancrdence that the appellant was charged

in an FIR on 31- 08 2018 and on the same day he was admltted in hospital due to

~ his. illness. Record would show that the appellant well in time had submitted an

applrcatlon dated 03-09
b

-2018 alongwrth bed rest certificate for two months issued

< y hospltal authontles which was sent for verification to the concerned hospltal

and the hospltal authorrtles duly verified such documents as genuine. To this effect

gs of the rnqwry report also suggest that medical certrf Cates were sent for

verifi catron vide order dated 19- 10 2018 whrch were duly venﬂed by the concerned

- medical off icer V|de letter dated 23 10 2018 but astonrshlngly, the respondents in .

the|r comments have decaled such documents fake Contradactory statements of




4

\ ;
-the respondents to this effect would strengthen contention of the appellant that he

was actually il and hospitalized, but the respondents d:d not consider hlS ailment, -
rather declared it fake. Upon arrest of the appellant on 02-11- 2018 the
respondents carne to know that‘the appellant has been charged in a criminal case
as well, thereaf’ter the appellant was placed under suspensuon Vlde order dated 20-
11- 2018 which was a_correct course. and in a srtuatron prmClpaIs of natural justice

- demands that respondents must have waited for decrsron of a criminal court, which

l S . is also supported by section 194—A of CSR but the respondents lnftlated disciplinary
| | _Proceedings against him on the allegation of absence from duty as well as his

= A "lnvolvement in a crlmtnal Case and dismissed him from servnce within a shortest

would be bad unless such official was found gullty by competent court of law.

- Contents of FIR would remarn unsubstantiated allegatlons and based on the same,

.appellant which strengthen contentlon of the Iappellant that appellant was not
' associated with the proceedlngs On the questlon of limitation contention of the

B appellant hold force, as the appellant filed departmental appeal Just after acquittal

;,,,,,\,,,R from crlmlnal charges In a srtuatlon

|f a c:wl servant is drsmlssed from servrce
!' Ahtuhhwn

because of his mvolvement in cnmlnal case, then he would have been wel] within

hlS right to claim re-mstatement in’service after acqwttal from that case. Reliance is

placed on 2017 PLC (C S) 1076. The Supreme Court of Paklstan it its judgment



-concerned, In 2012 PLC (C.S) 502,

reported as PLD 2010 SC 695 has held that it would have been a futrle attempt on

part of crvrl servant to challenge his removal from service before earnlng acquittal

~in the reIevant cnmmal case, Moreover, rt is a well settled legal proposition that

decision of cases on merit is always encouraged‘instead of non-suiting litigants on

technical reason includlng ground' of limitation' Reliance‘is placed on 2004 PLC

' (C.S) 1014 and 1999 SCMR 880 We are of the considered oprnron that absence of

the appellant was not wrllful rather it was due to his illness and hlS admrssron in

hosprtal and to thls effect, he has already informed the respondents v:de letter

-_dated 03 09-2018 and his presence in hospltal was already verified by the

: concerned med:cal ofﬂcer Even otherwise absence on medrcal grounds wrthout

permrssron of competent authorrty does . not- constrtute gross misconduct entarlrng

,maJor penalty of dlsmrssa! from service. Relrance is placed on 2008 SCMR 214, As

far as the second allegatron regardrng his rnvolvement |n criminal case is

it has been held that if a person is acquitted of

a charge, the presumptron would be that he was :nnocent Moreover after acqurttal

of the appellant in the criminal case, there was no matenal avarlable with the -

‘ authorrtles to take action and |mpose maJor penalty. Relrance is placed on 2003

SCMR 207 and 2002 SCMR 57 1993 PLC (C. S) 460

e ——

07. Inview of the foregoing drscussron the instant appeal is accepted and the

|mpugned order dated 26- 02 2019 is set asrde and the appellant iS re- rnstated in

service, the rntervemng perlod however is treated as leave without pay Partres are

left to bear the:r own costs Frle be consigned to record room

ANNOU NCED'

- 13.10.2021

 CORFLQ UR REFVIAN WAZIR)
MEMBER (E)




BEFORE KHYBER PAKH]TINKHWA SERVICE TRIBUNAL PESHAWAR

Serwce Appeal No. 213/2017

‘Date of institution ... ‘27.02.2017’
Date of Decision - ... 06.08.2019

Arif Shah /0 Haji Alaf Shah R/O Housé No. 99, Street No 4, Sector K3
Phase III Hayat Abad, Peshawar

VERSUS

Government of Khyber Pakhtunkhwa through Secretary C&W

Department,
pé shawar & one other.

| (Res ponde'x}ts)

{
Mr. Muhammad Ilyas Orakzai

R For appe]lant.
Advocate. ' | '

“Mr. Muhammad Jan
Deputy District Attorney

”‘ESTE
MRMUHAMMADHAMHZ)MUGHAL S o
_ME\HAM[D FAROOQ DURRAN] |

For respondw

JUDGMENT

Service ; fibunal,

Peshawar
f MUHAI\’IMAD HAMH) MUGHAL MFMBER- L

earned counsel for thc ,
appellant  and Mr. Muhammad Jan learned Deputy District Attorney a}onownh

_Shahroom SDO for the reSpondents present

2. Eeelmg aggrieved. against the order ‘dated 18, 08 2010 of cance]latlon of hlS. ;

v filing

Learned counse] for the appeilant arzued that vide order dated 29. 07 2010 of-the

xE

‘ f{ingmec:r Central De&gn Ofﬁce C&W Department Pesh'm ar,. the
Q .
r)mtment order of the appellant as well as

appellant was
med
\ahs La.b Attendant that -the app

A\




appomtment orders of twenty (20) other officrals were cancelled vrde 1rnpucned order o

. dated 18. 08 2010 due to non-observance of codal- formalmes in the appomtment _- |

"'process that several ofﬁcrals mentioned in the 1mpugned order dated 18.08. 2010 have .-
already been remstated by this Tribunal vide common judgment dated 12. 06 2012 '

' passed in Service Appeal -bearmo No. 3125/2010 whlch judgment was upheld by the |

august Supreme Court of Pakistan vide judgment dated 19.09.2012 in Crvrl._l’etrtrons
No.401 to 409- P/2012; that another ofﬁcral namely Adnan Yaqoob named in the
1mpugned order was also retnstated by this Tr1bunal vrde judgment dated 26.01.201 S in
~ Service Appeal bearing No 308/2016. Learned’ counsel for the appellant stressed that
the appellant being a similarly placed person is also entrtled to srmllar rellef
4. As against that learned Deputy Dlstnct Attomey aroued that t‘te matier . |
-‘cancellatlon of appomtment order perlarns to the year 2010 while the appell‘mt
-approached this Tnbunal rn the - year 2017 as such the present servrce appeal xs
ihopeless]y time barred Further argued that the appellant was appomted \*qthout”'
fulﬁllment of codal formalities thus the apporntment of appellant was 1llegal,
5. Arguments heard File perused. :

6. Vide the tmpugned order dated 18.08. 2010— not onlS/ the‘appoint-ment order dated f
. | 29.07,2010 , of the appellant was cancelled but twenty (20) other ofﬁcrals also |
| appomted n the month of ]uly, 2010, were also deprlved from servlce. Admlttedly
several . oftrcrals rnentroned in the 1mpu0ned order were later on remstated n service
vide common judgment dated 12 06.2012 passed n Ser\nce Appeal beannU’
No 3125/2010 and the august Supreme Court of Pakistan vide its judgment/order date_d
19 09.2012 upheld the aforementroned common Judgment of this Tnbunal Snmlarly»
Servrce Appeal beartng No. 308/2016 of Adnan Yaqoob also mentioned in- the

~impugned order, was also accepted vide Judoment dated 26.01: 2018 AT TE}

1,
K.hyb . 3'{,‘"{‘ 1Y u"l\&
Service Tribunal,




7. | When other officials wllo earlier Chall’enged the impugned order da'ted. 18.08.2010 - |
,.‘through service appeals have been reinstated in sefvice and issue involved in the case of
- appellant and those other ofﬁ01als is one arld the same i.e. appomtmem w1thouti'
fulﬁllment of codal formahtles, thlS‘ Tnbunal 15 of the con31dered opmlon lhat the

appellant is also enntled to remstatement ln service. Thls Tribunal. however obser;ee -
.that'at a belated stage i.e. in the year 2017, the appellant approached this "lnbunal and

'assalled the order pertammg to the year 20 lO
_ 8-., As a sequel to above, in'the interested of Justlce and sumlmty of point involved in -
) the present service appeal and abOVe me ntloned servxce appeals the delay in ﬁlmo the
present service appeal is condoned whlle relymg upon the Judgment of Apex Court'
reported in 2002 PLC (C S) 268 The 11npu0red order dated 18.08. 2010 in relation to . )
the appellant is also set aside -and the appellant is, remstated in service wuhout back

* benefits. The present service appe_alis accepted in the above noted terms. Parties are

left to bear thelr OWN COStS. Flle be COllblOTle(l to the reccrd room.

(MUHAIVIMAD HAMID MUGH AlL)

MEMBER -
CHAIRMAN L |
' ' _ . oals c;'"?-_-’"*"---’.;'-‘v-'-i'i;-;,~ Tt ’f//f\
ANNOUNCED = - pemper ifseris m/éﬁp _
06.08.2019 ‘

Date ¥ —._._a o ¢ ":' _.i);/()/,vf..‘:«/_[__ ' -




| UBISISS\/ POUTRI| IOUNRpUIRg By TN puR wepjadde o)

L siy Ll’\IL|M L[nﬂ()ll[] O10TO0°CT | b oyl pas |

1 POIBP JOPIO dY1 pASUD|[RYD 08| SRy |

ueRjRdde oy eqoN WS A1) §°d Ddd BE/T0¢ SN P LOT T RO

POIER CTLTON L osed ul POISDLIR/PIAIOA Y ﬁu!qq SATAIDE Dy wiod) ¢

[BSSTWSID JO juawysiund .lc)['mu pop.Ieme sem o /(qa.mqm g'[_()'(:'p()'c' :

|"mpp 12pI0 oy mnmm 1;[(1 0V jBUNQLL) IDIALDG P\\q\wnu[\]v(]

SRIENVISIRIT TV R |1>.odche wosdad ouy popyy sey ejpadde oy |

1udsaad syuapuodsar oy ao) [RIOUANy dedoapy |

JASUNOD

potaw’ | TRTTHNTINT TV A ATAVIT AVINIRVTIAN

INFINONT
(1) 19q lUDVW-—-——-__ —-
() quop-- —

YEYS WIBSSN{] a
-[eySnAl preyp pvulun’qnw JJAl

spuopuodsay

eqoy ([B3a7]) gS(]

]PL[O\[ A1) 39110 101081(]

QUGN 180 1301410 « RRITP [RUOTEY)

EMBYSI] f02110 ] O [BIOUDLY

L]Bnorq] PN\L]'\ILH'IlL[\[P,(] 1A _[0 TUBWWIDAOLY -
. STISID A

—

[a I e

1070adsu|

- ;u.lz“ncl,cly

, TRYON 10181 9 ]mpl ‘un |[\| LA ALY
10 1UapIsal MEUEUDNPAY O U0S 884 ON O]qeIsLiony-x;| ue[esay

8!08'01'9! """ UOISIDOCL O de(]
210T°LOSL S uonmnsuy jo el

910Z/ELL "ON teaddy : nm.:og
"TVNI IEIRTI I )I/\}T aS Vf\\ll\!NﬂllI)IVd WALLATIN *llll "Rl()

e

OIBNSITRIA J0 28pay jo QIRUTLS Ynm sTupodsd A0 1apagy |

q »151'_ T

810T01°91

cl o

8
nLupamm([

ERAURNITTE

T

+
I

.L ’;-;':? L

/lﬁ])!t)r Or\p— .




|
}
!
<
1
0
i
j

was clll‘LblLd ina false case Fu No.413 4

 \~

| departmerital

- a. member of disciplinary - force used to visit  th

';. argucd thal the appellant also filed departmental

————— s e,

clcpdi tmcnlal dppe"ll was re]ected.

qu ned counsel for the appcllant argucd that thc appcllam

PPC-15 /\/\ Pohce Station Clty Kohat, qui

the pandcncy of cr umnai trial

when the appellant was in the JLId]Cldl

]()Lk up/( cnlral Jail Kohat, the depamnentcll mquny was conductcd

against the: appcllant due to lns involvement in the dbOVC mentioned

umnndl case. Iurthel ar gued that the appellant was not assouatcd

i dc,pcutmcntai inquiry nor he was provided the 1lleoed nquiry

report and Athal without aitmdmg any oppouumt) of heauno Lo the

appc!lant thc Iespondent No.3. issued. the impugned 01dc1 of his

dismissal from service. Further argued that the departmental appeal

ot the appellant. was also rejected in a hasty manner withou

considering the actual facts and circumstances ol the case.

4. As against that learned Assistant Advocate ‘General ‘argued

that the appellant was arrested in the murder

action was initiated against him and

punishment was awarded to the aﬁpel&m
lcgal 1;0qui]'cmcnts. Further argued that the in
| 1&po1t gave imdmos against thc appeliant. ¥ Luthu argued that the
inquiry officer also menﬁoned in his rcport that the-appellant 'lb-cing,
¢ place  01'

""l{Lanuch/Khawaja~Sera” which is also a moral stigma. lurther

petition which wag rejected by the. appcllate/review b

H
i e L

ated 04.12 7014 u/q 30”/34'

casc and for that reason |

quiry officer in his’

oard and in this :

her argued that during |

appeal/review !

that the !

aller observing all the &

R
:
i
i
H

R
8

i
i
!
i
;




- | respect proper -'(_)'i:_der dated 18.11.2016 was i

1 remaine

tand the

confined in judicial lock up. Learned Assist

stalements  before the inquiry officer, in

“appellant, The inquiry -ofﬁcer

| authority (

i appeal/review’ bo

has been leveled in the charge sheet/stdtement of

ssued;
5. Arguments heard, File perused.

0. There is no dispute that the departmental action was nitiated

-jn'quiry report was prepared when the
| ant »/\dVocaLe Gcnérai
d Lihélbl(: to-demonstrate that the witnesscs got recorded their
| | the presence of the
in his report also mcmioncd-tﬁm,' as.
pcf VIR, tlﬁe appellaﬁt used to visit the place of

Scra” which is moral stigma:. However no alleg

allegation.

7. In view of above, the order dated 15.06.2016 ol the

ditected (o conduct denovo inquiry

appellant was |

“LEunuch/Khawaja-

ard are set aside and the competent authority s

i
|
i
i
i

i
i
)
3
1

|
|
i
1
b

gation to that effect |

appellate |

respondent No.2) and the order dated 18.11.2016 of:

against the appellant by

providing him proper opportunity of defense under the law/rules. :

The issuc of reinstatement of the appellant shall be subject 1o the
outcome of denovo inquiry. The present appeal is

above terms. Parties are left to bear their

consigned to the record room.

Qs

(1 fussain Shah)

Member Mcember

disposed oft'in the

own costs. File be !

{(Muhammad I lamid Mughal) -
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, - - ' Service Appeal No. 1213/2019

S Date of Institution ...  01.10.2019

‘Dateof Decision .. 05.10.2021
Aziz Ahmad Ex-Constable No. 2658 Swat Police, District Swat. .
| S - L  (Appellant)

. e VERSUS

The Provmdal Police Oft‘ icer Khyber Pakhtunkhwa Peshawar and two others.
(Respondents)

MR, IMDAD ULLAH SN

Advocate For Appellant ,

: MR. ASIF MASOOD ALI SHAH, o _

ADeputy District Attorney ‘ ’ -. For Respondents -

E 'RozmA REHMAN ' -~~~ _  MEMBER (JUDICIAL)
- ATIQ-UR-REHMAN WAZIR , MEMBER (EXECUTIVE)

k | ‘ . |
0 JUDGMENT S - .

| ATIQ UR-REHMAN WAZIR MEMBER(E) - 'Bnef facts of the case are that
i  the appellant while serving as constable in police department was dlsmfssed from
| service on'09-01-2015. on the charges of his mvolvement in criminal Case vide FIR
f , _ No 687 dated 10- 12 2013. The. appellant fi Ied Servuce Appeal No. 742/2016, which
o ’

‘was decuded vide- Judgment dated 06 11- -2017 with dlrectlon to the respondents to
- conduct de-novo lnqunry As a result of de-novo lnqwry, the appellant was again
dlsmlssed from service vrde order dated 28- 12 217, agalnst whrch the appellant filed

another Serwce Appeal No 415/2018 before thlS Tribunal, which was decided vide

NER
lkhtukhwn
TVvice T rilverigas

\huwu;




S

Judgment dated 04-04- 2019 W|th direction to the respondents to agaln conduct de-
novo inguiry and as a result of de -novo proceedlngs the appellant was agalnl
dlsmlssed from service vide order dated 15 07- 2019 Feellng aggrleved the appellant
_ filed departmental appeal dated 22-07- 2019 which was partlally accepted and maJor '
" penalty of dlsmassal from service was converted lnto major penalty of removal from

{

oo - service vrde order dated 24- 09 2019 hence the instant service: appeal with prayers

that the |mpugned orders may be set asude and the appellant may be re-instated in

| service wrth alI back benefits.

T

02.°

Learned‘counsel for the appellant has contended that it IS a well settled
legal proposrtron that before - lmposrtlon of major: penalty ‘of removal from service,
regular lnqmry iS must, Wthh however was not done In case of the appellant as the
Yk ' appellant was not _afforded any opportunlty of defense, thus making the whole |
‘ | ~ process nullity in the eye of law; that the appeliant has not been treated in
I - ' accordance with law and have condemned the appellant unheard as no chance of -

personal hearmg was afforded to him, nor he was given any chance to cross-examine

| _ wrtnesses or rebut the evidences leveled agalnst h|m that the respondents have
| misused their offi cial authority in a very fancrful and arbltrary manner, which the law
- | never approves of; that the appeliant was acquitted of the criminal charges by the
| ‘ competent court of law vrde Judgment dated 03-05- 2016 and there remains no
I | o " reason to penalrze the appellant for the: charges, which has already been quashed by

| u the competent C E .
iE o

| s 03, - Learned Deputy Dlstrlct Attorney for the respondents has contended that

the appellant was drsmrssed from service on the allegations of desecration of Holy
Quran, for Wthh he was charged in case FIR No. 687 dated 10 -12-2013; that the
appellant was acqurtted by the court on technlcal grounds, however in departmental
| . ~inquiry, the charges were estabhshed agalnst him and he was dismissed from service

after fulfi lirng all the formalltles that the de—novo proceedings were conducted as per
A_ TESTED,

AV -

A ;

. _ R _
akhtakhwa

|Ervice Ty bl
g . Basbrsawwaam




- 04.

) Judgment dated 04- 04—2019 and as g result of de-

Aservrce appeal

-

law and rule, wherern the allegatlons leveled against the appellant were proved; that '

the appellant was treated in accordance with law and was rlghtly penalized for the

crime he commltted

We ha\/e heard learned counse/l for the parties'and have perused the -

record.

05.‘ . Record reveals that an FIR was reglstered against the appellant on the

sensutlve lssue of desecratlon of Holy Quran allegedly commltted by. the appellant .

'l -

" who subsequently was arrested and tried in the crlmlnal court. Slmultaneously the

appellant was: also Proceeded against departmentally and was ultimately dlsmlssed
from servrce agamst which- the appellant filed service appeal and this Tnbunal vide
judgment dated 06 -11-2017 had observed that no proper opportunuty of defense was

afforded to the appellant hence the respondents were dlrected to conduct a de-novo 5

,mqurry and as a result of de-novo proceedlngs the appellant was agam dlsm:ssed
from serv:ce vide order dated 28-12-2017, The appellant again knocked at the door

of. thlS Tnbunal vude serwce appeal No. 415/2018 and this Tnbunal once agam

remanded the case to the respondents to conduct Inquiry in accordance with law vrde

again dismissed from serwce vide |mpugned order. dated 15- 07 -2019, agalnst WhICh _

- the appellant fi led departmental appeal which was accepted to the extent that major
‘penalty of dlsmlssal from servnce was conve:ted into major penalty of removal from

‘serwce v1de impugned order dated 24~09 -2019, hence the appellant filed the instant

y INER
v ,u;m“““’g
wh ot Flvaninie]

Yy BN
vice
ﬂer"ebhawar

novo lnqurry, the appellant was -



4

~—-

, Supreme Court of Pakistan in rts Judgment reported as 2009 PLC (CS) 650 have held
‘that regular |nqulry IS must before imposition of ma]or penaity of removal from
'serwce Placed on record is an inquiry report, which is repllca of the ‘previous g
proceedmgs and the allegatrons leveled against the appellant has Jot been proved
rather the i Inquiry officer. has placed rellance on prevuous proceedmgs We have also
:noted that the appellant was granted acqun:tal from the charges and the very
.' reason upon whlch the appellant was dlsmlssed from servrce has vanished away, ‘
" hence there was no materral avarlable with the authorltles o take action and impose

maJor penalty Rehance is placed on 2003 SCMR 207 and 2002 SCMR 57 1993 PLC
(CS) 460.

07,0 In vrew of the foregomg dlscussm the instant appeal is accepted and the

appellant is re- mstated in service. However the intervening perlod shall be treated'

as leave wrthout pay. Partles are Ieft to bear their own costs File be consrgned to

. record room

ANNOUNCED

—_— Nl

05.10.2021°

REHMAN) - | (AnQ-éYR-\EFMrwv{IR) |

o) MEMBER (E)
\TSWAT CAMP COURT SWAT
@31 of t’ resents v!it"’ nEAPDHES q'|‘)‘:_';__,‘_._———*’;",
Kl'lﬂ.;l;:z Pty mu,wg Npmhet H}-\’mlu.. .
Service 1""“’“’4

Fechavar Cuopying /e
| ‘ Ureent ———> |
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5 ‘%‘? . ey W’uﬁt’

APPEAL UNDER ﬂz r:s:m ~ 4 OF THE KPK
" SERVICE TRIBUMAL S _ACT 1874 AGAINST
"THE . ORDER | DATED.30.11.2017
'COMMUNICATED.  TO ~APPELLANT _ ON
26.2.2013 \,f’*\i%%‘f:'»»d_ﬂ\’ THE APPEAL OF THE
APPELLANT z: _REINSTATEMENT  WAS
| REJECTED FOR ;“w GOOD GROUNDS, |

PRAYER That on acceptance of this apbea/ b‘v‘%i order

- . may also be awarded in ravour of ap; ?é'//c:/’h

" R.SH F@WET’H'. |

/27 / year 1621996 The, appeliant -has also passed A-1.Course

a‘&mmz mgwﬁx %mv aewiwmx PESHAWAR,

'{mfam.g %“;”?%’f _
: ’ ‘ S S o Wiy %.QLZ?
-~ "Rehmat Ali S/O-Mohammad A o S 2 \’Lj/wmw 3
Ex- Constable NO. 181, -~ =~ . . ;
7R/O Vlilage Mula Yousaf Bumr..-....;;;....' ...... et ...;.,.:..‘..‘.‘..,.Appeliant:, .
g’f?ﬁ’ﬁ?ﬁ”"
. 1-The Provmcnal Police Officer. KPK Peshawar..
| 2- The D. I.G Malakand Region; Swat ‘
- 3-The D.P.ODistt:Bunir. 0 - ‘
......... e, ‘.-....'...Respondbnts.'

dated. 30. 71 2012 may be set-asicic and the appellant
-may be rem:‘tam::/ into_service with &l back benefits. Any
other_remedy which this august Trfhuna/ dpemf fit I'FJ.‘JL |

C1- That the appellant Jo*ned the Police De'm as consta Ie'i'r the

“during servuce and had good record of service tt.roughout The -




. Da'te of

Qrder or other proceedings with s gnature of Judge or Magistrate - |

| order/ .
| proceeding. .
2 3
BEFORF THE }CFIYB FR PAKHTUNKH’\VA SFRV] CE TRTB(NAL :
- : ' Scmce Appeal No 673/2013 - B
“Date of Ongmal Inst1tut1on - ;_ 2’7 03. 2013 .
* Dateof Dec151on - ...".x,_. 06.01.2020.:‘
Rehmat Ah son of M@hammad Ah Ex Cfmstable No. 181 1eS1dent
of Vﬂlage Mula Yousaf Bumr .
; App’seﬂaml :
Versus
1. The Plovmmal Police thcer T{hy‘oer Pakhtunldlwa
- Peshawar.,
2. The DI1.G Malakan Reglon Swat.’
3. TheDP ODlstnctBaner o
| Respondents
‘06.01.202(_) Mr. Mui}ammad hamm V{aghai"' - Aembez (J‘)
- IVIr Ahmad Hasmn — l\iember(E)

JUDGMENT

| District Attorney present

'the order dated aO

his remstatemeﬂt in serwce was ﬁledhegretred

3. Leamed counsel for the appellant argued that the appel

- Jomed the Pohce Department in the year 1996 that havmg been

MUHAMMAD HAMID MUGHAL, MTMBFR Leamed ‘

counsei for the appellant pleaent ’\/Ir Zla Ullah learned Dephty‘

. The appellant has filed the present servxce appeal agamst -

11 201 whereby his departmental appeai for‘ o

lant |

charged in a murder case wde FIR No 220 dated 04.03. 2001 P % |




'Al‘-‘ .

v pran

| to life imprisonment alongwith fine of Rs.50,000/- vide judgment
| of the Trial Court dated 02.{37.2003; that consequent uponl 'couft‘
- judsn'n'ent the .appeilzwt“ was dismissed fron‘l “service. vide order'

'dated 22 07 2003 that against the Judgment of learned Trial

-‘ ﬁled by the appellant before the’ august Supreme Court of

therefore entltled to be remstated i} serv1ce In sapport of ‘his

Appeal was rejecfed. to the extent of the appellant and*finallv'tl e

appellant approached august Supreme &,ourt of Pakistan that

compoundmsﬁ the offence was aceepted vy the august Supreme

COUlt of Paklstan hence the Criminal Appeal No. 577 of ’)006
Paklsta;n was allowed the mpugned Judgment was set aside and

his release the appellant approached the respondent depamnen

for his reinstaternent 1h sérvice however his departmental appeal

conv1ct10n and sentence has been set aslde ‘the appellanf is

\
i,

ease, learned counse‘l'for the appellant rehed upon’ t‘ne Judgments

of “a;ugus_t -S\lprenae Court of Pakistan reported inil.998;. SCMR

the l—loifl ble Peshawar Hzg;n Court ieshawar Wl"nch Criminal i

Daggar District Buner, the appellant was convicted and-sentenced |

Court the appellant ﬁled Crnmnal Appeal No 386/2003 before

compronnse arnved at between the panles and apphcanon for

| the appellant was 1eleased v1de order dated 27.09. 2012; that aﬁel .

counsel for the Vappellant argued ‘that the impugned order 'is'_

aga'mst. law and ndl‘ms 'o'f justic‘e; tha’t 'A:sinc'e‘ the jndgment of his

1 }

~ e =

‘page 1993, PLD 2010 Supreme Court page 695 and the -judginent i

| was: rejected vide- impngned order dated 3‘0.1‘1.2012.' Learned |. ;. =




‘ dlsmlssed from s

| the Hon'ble Peshawar High Court Peshawar

ddtea 20. Ou 7“07 f\t‘ t}
No. ’)74/2000

4._ As agamst that leamed DDA argued that the appellant was

rnvme aftel he was couvmtecl and aenteuced to

hfe unpusonment aud f ine by lhe learned Sessmns Juclge Buner

| that cnmmal appeal ﬁled by the appellant was also drsunssed by |

and hlS conv1ct10n

‘ Paklstan accepted the appeal of the appellant- on the bams of

compronnse “that. the appellant was not acqmtted rather he was
released on the baSIS of compromlse
5. " Arguments hearcl. File perused

6.

The appellaut was convrcted and sentenced in the murder

' mamtamed by the Hon ble Pcehawar H1gh Court Peshawar

meg to- tlxe factim of compronnoe between the partles the
Criminal Appeal No.572 of 2006 filed by the appellant beforc tl
august Supreme Court of Palqstan was allowed the 1mpugned

Juclgment was su asrde to- h15 extent and he was released vide

) order dated 27 09 2019

7. Perusal of the order dated 22. 07 ﬂO.% as mentioned ab_ove,

02.07.2003 whereby he w

this T bunal pa sed in Service Appea,_

and sentence was mamtamed that departmental mquu'v was also |

conducte_d agamst the appellant; that the august Supreme Cotut of

case as mentloned aoove which conwchon and sentence was also '

would show that the appellant was awarded punishment of
dismissal from service in view of the court judgment dated |

as convicted and sentenced, which |




) - LT
Lo . - i, .
i

L Judgment is bowever no more in ﬂeld in view of the above

ment1oned order of the august Supreme Court of Paklstan dated

27 09 2012 passed Just because the partres have cornproxmsed

1

8. The leamed DDA has asserted that the deoartmental

inquiry has been conducted agamst the appellant howevcr he‘

remamed unable to produce record of regular mnquiry in the shape '

N\ -

- of charoc sheet/statement of allegauon

recorded by the i Inquiry- ofﬁcer and Show Cause Notrce etc,

9. Thrs may also be observed that it was not the stance of tne

learned counsel for the appellant that the allecatrons/charoe

leveled agamst the appellant is false rather he’ pressco fOL.

.4

reinstatement of the'a.ppellat}t in service due to his release in the.

murder case on the basis of compror'nise.

10. In view of above scenario, the appellant is rernstatcd in

"(/7

ervice . ‘without ¢ oacL beneﬁts. The out of ~service

penod/mtervenmgD penod shall be treates as leave without pay

The present serv1ce appeal 1s accepted in the above noted terrns

No order as-to costs. 1" 1le be cons1gned to the record room

\ .

Fay Ne”
ABmad Hassan) o N (Muhammad Haimd Muchal)

- Member - e - Member -
ANNOUNCED
06.01.2020

statements of wﬂnes‘ses
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BEFORE THE I(HYBER PAI\HTUNKHWA SERVICE TRIBUAL,
PESHAWAR

- Appeal No. 84772017

- Date of Institution ... 09.08.2017

Date of Decision - ...  31.12.2018

(Appellant)

VERSUS

Inspector General of Police, Khyber Pakhtunkhwa, Peshawar and two others.
: : : .. (Respondents) .

Present.

MISS UZMA SYED, -
Advocate. Yor appellant
MR. KABIRULLAH KHATTAK, .

- Addl. Advocate General For respondents.

MR. HAMID FAROOQ DURRANI, ’ ... CHAIRMAN
MR. HUSSAIN SHAH, . ... MEMBER(E)
. JUDGMENT

HAMID F.AROOQ DURRANIL CHAIRMAN:-

The facts, as laid by the appellant arc that he was appomted as Constable in

the Police Department on 10.09.2012. During his service an FIR No. 216 dated

24.09.201§was registered against him under Section 504/ 186-PPC. On the basis of

FIR, departmental proceedings were initiated which resulted in removal of

appellant from service. The appellanl after exhausting departmcntal remedy, filed

~ Service Appeal No. 134?/201~J befme this Tnounal whuh was allowed on

~:10.10.2016 and the impugned order was set aside. The. appellant was reinstated

b

1 with the directions to the respondents to conduct denovo enquiry against him, if -




deemed applopnate The denovo enqulry ‘was. conducted agamst the appellant by

the Supenntendent of Police (Investigation) Bannu and the appellant was again

‘CllSll’llSSeCl from s

erV1ce A departmental appeal was preferred on 24. 42017 agamst :

theorder of dlsmlssal dated 19.04. 2017 wlnch could not find favom and was

~ rejected on 24.07. 2017
' 2. : We have heal(l learned counsel for the appellant and learned Addl. Advocate

- G,eneral on behalf of the respondents.

[t wds the eontentlon of learned counsel for the appellant that charge sheet

and statement of allegations were not 1ssued to the '1ppellant during second round

of proceedings. So much -so, that even show cause notice was not served on the

appellant before passing of 1mpugned order. That, the ‘*eeommendatlons of

‘Superintendent of Police (Investigation) Bannu were 1gnored and a second enquiry

was ordered which was against the judgment of this Tribunal. The appellant stood

acqultted from the criminal case and there was 1o justification with the respondents

10 have proceeded agamst the appellant.

On the othel hand learned Addl Advoe'lte Generé.l contended that the
criminal proceedirtgs, wherein, the appellant was acquitted vlele not to’ mfluenee |
the departmental proceeoings which could be taken up in’dependently. Learned
AAG provided copy of record pertaining to enquiry conducted against the appellant -~ |
“after Jud%nent by thlS Tribunal and stated that all the codal l’ormallties were
fulfilled by respondents in that regard The appellant was not only issued statement

of allegations and charge sheet but was also duly associated wth the proceedings.

He was allowed to cross-examine SHO Hpéti“m* Khan and was alsc provided with

N P,
ERRREN

¥/ opportunity to produce evidence in defence. . "‘D




3. It shall be useful to reproduce hereunder the concludmg part of Judgment

dated 10. 10 2016 passed by this Tribunal in Appeal No. 1342/2014 -

“7. After a thorough perusal of the record and hearmg pro &
contra arguments this was observed that appellant altercation had .
taken place between him and SHO, Shahbaz Khan who zmttated the
matter against the appellant to the competent: authorn‘y and thus

| FIR was reozsterea’ against him. Undeniably, the appezlant stands
acquitted of the charge by the competent court of jurzsozctzon vide
its order dated 24.04.201 4 but prior to conclusion of the criminal

. trial the appellant was removed from service on 18.07.2014. It is
thus evident that the competent authority did not wait for fate of the
criminal case decided through a neutral umpire. The enquiry report
~reveals that the enquiry officer did not record statement of any
private witness. T he T rzbunal is of the considered view that findings
of the enguiry offi cer are not based on a correct factz/al posmon

and so the penaaty awarded to the appellant is also rot in

: accordcmce with law. Consequently, the Tribunal is constrained to

set aside the impugned order and 10 reinstate the appellant into |

service. The competent authority if deems proper may initiate Jfresh
. o enquiry proceedz’ﬁg& in which full .opportunity of defence and
hearing be provided io the appellant including opportunity of cross-
examination on the wu‘nesses The fresh enquiry procee. "zngs if any
be concluded within a period of one month positively. T he issue of
back benefits is subject 10 the outcome of de-novo enquiry. In case;
no denovo enquiry is conducted then the intervening period be

~Ju:f ;{g eated as his leave of the kind due. The. appeal is accepted in the

above terms. Parties are Zeft to bear their own costs. File be

consigned to the record room.”

St s evident from the above reproduction that the respondents, at the relevant time, -

did not wait for the outcome of criminal proceedings against the.appellant, It was -
\ . - . .
/

also noted that the fresh enquiry, if any, was fo be concluded within a period of one

S L TRRE e

[N T S



s

It has been held by the Apex Court in Judgment reported as 2002 SCMR 57. .

‘ 'that in case where departmental authorlty dismisses a civil’ ~ervant from service

only on the charge of mvolvement in a crlmmal case and where :cgulal enqulry-j ¥

was not conducted by the departrnental authorlty, the petltloner could clalm that
havmg been exonerated’ by the criminal court thc departmental authorlty was not

competent to d1scharge/remove him from service. In another Judgment Jeported as

- 2001-SCMR-269, it was. held that where the cummal charges were not estabhshed

]

before a competent court of law and the c1v11 servant was acqultted on those

- -specific charges the departmental proceedmgs exactly on the same charges would

be solely 1rrelevant and unjustlﬁed

proceedings taken against the appellant were not only in disregard of law on the

subject but also in contrivance to the judgment of this Tribural dated 10.10.2016. .

The impugned orders therefore, are not to sustain -also in view of Judgments of

Apex Court cited here-in-before.

e

" bear their respective costs. File be consigned to the record room.

/ o ~ (HAMID FARO DURRANI) .
@f\ /)d\ N o CHAIRMAN ' .
4 .

(HUSSAIN SHAH)
MEMBER(E)

ANNOUNCED .
31.12.2018 RN

As a sequel to the above, we are of the opinion that the departmeéntal

Resultantly, the appeal in hand is allowed as prayed for. Parties are left to -




G IN THE SUPRE AE. cou I OF PAKISTAN - o
" (Appellate Junschctmn) : - 2215
* pRESENT: L | 5

MR JUSTICE MUSHIR ALAM - .

- MR. JUSTICE FAISAL ARAB I . : s o .

" g -} CIVIL PETITION NO. 697-P: OF 2018 * o _ o o E
LT (On. appeal ~from the judgment/order dated : , o - 3 -
Lot - 03.07.2018 :passed by. Khyber Pakhtunkhwa - S - . , )
' o Service Tnbunal in Appeal No 1025/2017) o : ‘ '

Provmcw.l Pohce Omcer, 1& P, Peshawar & otners

_VERSUS

...Fetitionef(s) .

Farman Ali Respondent( )

‘

For the Peutmner(s] N Barrxster Qasun Wadood Addl AG KPK

For the Respondent(s) - NiR. ' .
S Dagte of Hearing: &= 27.8.2019
ORDER -

" MUSHIRTALAM, J— We have heard learned Addltlonal Advocate

General Khyber Pakhtunkhwa and also gone through the available )

record No case in the faetv end c1reumstances of *he ca.se, for

1nLerferenoe is madc out Eve lamant of t IR on the basm of

- wh1ch he Was proceeded d1d not appear before the authonty conccrned

Resultantly, leave is dechned and the pe‘u’aon is chsmlsscd

- u’l"fc SRR A’l., X3,
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Farman Ah, EX- Sub—Inspector f_., RN
" S/oMuhammad Shah, R/o Vﬂlage Mazar
o .:',:".:._':‘:'-VDIStrlCt Charsadda B

.‘._.‘.'.E‘.,r.(Appella-ntj -

The Provmmal Pohce Ofﬁcer KPK Peshawar

~ The Cap1ta1 City Police Ofﬁcer Peshawar, - T
The Semor Supenntendent of Pohce (operatlon) Peshawar

(Respondents)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE

o ,ETR]BUNALS ACT; ‘1974 AGA]NST THE ORDER DATED
L. 23.12.2015 WHEREBY THE APPDLLANT “HAS BEEN

‘DISMISSED FROM THE. SERVICE AND AGAINST THE

. ORDER DATED 02:08. 2017 WHEREBY, THE, DEPARMENTAL
' ‘APPEAL OF THE APPELLANT HAS BEEN REJECTED. FOR -

. PRAYER:

" Filedto-day

' . Rensmbmnttcd to

V-NO GOOD: GROUNDS

: THAT ON ACCE TANCE OF THIS APPEAL THE ORDER

'DATED 23.12.2015{ AND 02. 08 2017"MAY BE SET ASIDE AND
. THE APPELL ~

MAY BE: REINSTATED WITH ALL BACK
AND CONSEQUENTIAL BENEFITS ANY OTHZER REMEDY

By G '“‘WWHICH THIS AUGUST . TRIBUNAL DEEMS FIT AND

&
5 jacomon

APPOPRIATE THAT MAY ALSO BE AWARADED IN

, FAVOU'R O'F APPELLANT




" BEFORE rHEKHYBER PAKHTUNKHWA ,-SERVICE“TRIBUAL;PEsﬁ{;WARf"—'ﬁ T

- Advocate

' Depun' f‘nm ict Attomey

- MR. AHMAD HASSAN T
. 'MR MUIIAl\/IMAD AMIN KHAN KUNDI

RS I

- which w,

- ’ q )

: unde1 Section’ .3_6-)-'A,~l3‘5C-347/,147-l49.P_'I,?C dated~24.08.2015'a_nd was placed ‘

TR ot e

Appea] No. 1025/201 7
ADnte of Instmmon 28 08 70]7
s lDate ofDec151on B 03‘.07.2018

Farman Ah Ex Sub Inspect01 Do L EEE O

T8I0 Muhammad Shah, R/o Vxllaoc Mazar
District Chcusadd& o

VERSUS

The Pr ov.1101a1 Pohue Ofﬁcel Khybel Pakhtunkhw'\ Peshawcu
, : (Reqp(mdenta)

Mr: vc,d Noman Ah Bukhan : _
' S -+ === " For appellant,
Ml Mut mmmad Icm . L

=== For respondents:

.- MEMBER(Executive) -

. TU’DGMENT

. '.A H IMAD HASSAN MEMBER Alguments ol'the lemnccl counsd fox the '

© par t;es heard and 1ec01d pemsed

- FaCTs

T: e hrief chts are that the appcllﬂnt has been dlsnnssecl hom ser\nce vide

meuonw c)rder dated 23, 12 2015 ‘against whmh he pr eierr"

as re;ected on 0”' 08 2017 hence the mstant selwce appeal on 28 Ob 2017

'-ARGUMENTS S

3 Learmd counsel for the appellant ar oued that he wag charqed In. HR No 607

anH 2' olthelsﬂ

d- departmental appeal 5

. (Appellanty .

- MEMBER(fudicial) .




under _,sauép;e'n'sidﬁ Vi:_de “ordk

;mttta d‘.uudet sub rule-3 of R? :

S 1

: 'cwuse no‘uce was served on the appellant to whrch he rephed After

i

: BBA on 12 09. 2015 the appellant was arrested by the pohce Upon

'-enquuy proceedmgs maJor penalty of dlsrmssal from serwce was 1mposed on hun'

.V’d‘* 1mpucned orde1 dated 23 12 201< Learned counsel for the appellant further

< 001 tended that l’llS <dse Was not dealt w1th accordlng to CSR-
’ :, 1was sentenced tc ltfe nnpnsomnent by

-y

ated“ s, 82015 D1sc1p11nary proceedmgs were -

] -3 of the Poltce Rules 1975 \whereby dll’CCt show

cancellatlon of"

culmmatlon of R

194 'lhat the appellant-‘ =
’ rhe Antt Terrorlst Court Thereafter he ﬁled -

.......

. aopeal n Peshawar I-I1 gh Cburt and upon acceptance he was acqurttcd of the. charves

' release ﬁom ]a1l departrnental aopeal on 16 06 2017 whlch was 1ejected on

B 0” 08 2017 tollowed by present servrce appeal There are the DUMETOUs }udgments

'ot t]

Toe

servant pzoper enqturyomust be conducted No chance of p

) tfmded to the appellant and as such condemned unheard Rehance was placed on

cases are qurte sumlat

| 4. On the othe1 hand learned Deputy D1str1ct Attorm,y argued that sub tule

Rule 5 of Pohce Rules 1975 has glven powers to the competent authonty to‘

dtspense wrth enqmry proceedmgs and served show cause not[ce on the accused

,:otﬁcmllothcet

d1tierent and can Tun 31de by srde Pumshrnent awarded to the '1ppe11ant stnetly n

e '_accorclance thh law and’ rules

e supeuot c0u1ts that i case maJor penalty 1s to be awarded to A oovernment

etsonal hea: 1mz was

/ case law repor ted as PLD 2010 Supl eme. Court 695 The crrcumstanccs of both tl]e"

—released from jail. Upon ‘

‘The court: proceedmgs and departmental pmceequs are- qu1te




" against ]nm v1de order dated 25 08 2015 After cancellanon of hlS BBA he Was

.

. :"""anested by the thce of 12 09 201

Sl

. [ o natule 1ecourse to the aforementloned procedure Was made by the respondents in the

.

o past

- Tl

ol 6+ No doubr s sub mlee-3 of Rule 5 of Pohce Rules 1975 haa Ewen powers to the o

-_1espondents to dISpense thh regular.

enqulry but 1n the presmce of 50 many

ﬂ mdgments of the superlor courts that n case ma}or penalty 18 10 be awan ded reoul ar

ances his departmental

: appeal is nol h1t by Ilmltatlog as mrcmnstances Were beyond his Lont‘ ol and \)a

lid




AN ]ust1ﬁc'tt|0n has been gwcn in the above stated paraa Moreover afte1 acqulttal f101' | "
)

.';r. . N \ ] A
SRR rehed upon by the leamed counsel for the appellant is qmte relevanf to the appeal. in

7. ..

| _.,AZ_ ‘3.7; '~ dated ”3 12 2015 1s set aS1de; nd the appellant 1s relnstated m serv1cc- Thc

} AHMAD HASSAN}

e s T 'MEMBER
N R
(MUHAMMADAMINKHANKUNDI) o

_ MEMBER I o
o -_ANNOUNCED LR S o
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