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27.02.2023 Mr. Maqsood Ahmad, brother of the appellant present.

Mr. Fazle Khaliq, ADEO alongwith Mr. Naseer-ud-Din Shah,i

Assistant Advocate General for official respondents No. 1 to 4
!
;■

present. Junior of learned counsel for private respondent No. 5 also*.

present.

Brother of the appellant as well as junior of learned counsel for
t'

private respondent No. 5 requested for adjournment^due to non-!
!

availability of their respective counsel. Adjourned. To come up for

arguments on 04.05.2023 before the D.B.s*

V
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(FareelwEaul) 
Member (E)

(Salah-ud-Din) 
Member (J)
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29.09.2022 Appellant present through her brother namely Maqsood 

Ahmad bearing CNIC No.16202-9915361-6.

Muhammad Riaz Khan Paindakheil learned Assistant 

Advocate General alongwith Fazal Khaliq ADEO for 
respondents present.

Former made a request for adjournment as learned 

counsel for appellant is not available today. Adjourned. To 

come up for arguments on 01.12.2022 before D.B.

(Fareeha Paul) 
Member (E)

(Rozina Rehman) 

Member (J)//^ /'?-2Of
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iProper D.B is not available, therefore, case is 

adjourned to ^ .202afor the same.
22.11.2021
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Bench is incomplete, therefore, case is 

adjourned to 12.08.2022 for the same as before.

- 03.06.2022-.•
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Service Appeal No. 10190/2020

14.09.2021 Miss. Sabra Naz Qureshi, junior of learned counsel for the 

appellant present. Mr. Fazle Khaliq; ADEO (Litigation) alongwith 

Mr. Riaz Ahmed Paindakhel, Assistant Advocate General for 

official respondents No. 1 to 4 present. Mr. Ahsan AN, junior of 

learned counsel for private respondent No. 5 present.

Junior of learned counsel for the appellant sought 

adjournment on the ground that learned counsel for the 

appellant is busy before the august Peshawar High Court. 

Adjourned. To come up for arguments before D.B on 

22.11.2021.

(ATIQ-UR-REHMAN WAZIR) 
MEMBER (EXECUTIVE)

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)
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01.04.2021 Junior to counsel for the appellant present. Mr. 

Kabirullah Khattak learned Addl. AG for respondents present. 

None present on behalf of official respondent No.4 and 

private respondent No.5

Reply/comments on behalf of official respondents 

No.l to 3 already submitted. Reply/comments on behalf of 

official respondent No.4 and private respondent No.5 not 

submitted despite last chance, therefore, the appeal in hand 

is posted to D.B for arguments on 25.d5i2021. __

(Atiq Ur Rehman Wazir) 
Member (E)

Miss. Sabra Naz Qureshi, junior counsel for the appellant 

present. Mr. Javed Ullah, Assistant Advocate General for official 

respondents No. 1 to 4 and clerk of learned counsel for private 

respondent No. 5 present.

Junior counsel for the appellant sought adjournment on the 

ground that learned counsel for appellant is busy before the 

august Peshawar High Court. Adjourned. To come up for 

arguments

25.05.2021

e D.B on 14.09.2021.

V
(SAL4jT-UD-DIN) 

MEMBER (JUDICIAL)
(MIAN MUHAMMAD) 
MEMBER (EXECUTIVE)
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Clerk to present. Mr. Noor Zaman Khattak, District 

Attorney for official respondents No. 1 to 4 present.

Written reply on behalf of respondents not submitted. 

Learned District Attorney seeks time to submit the same on 

the next date.

30.12.2020

Adjourned to 23.021.2021 before S.B.

(Mian MuhamnS 
Member(E)

23.02.2021 Junior to senior counsel for appellant is present. Mr. 

Kabirullah Khattak, Additional Advocate General and Mr. Fazal-e- 

Khaliq, ADEO, on behalf of respondents No. 1 to 3, attorney on 

behalf of private respondent No. 5, are also present.

Representative of respondents No. 1 to 3 submitted written 

reply on behalf of the said respondents which is placed on 

record. Neither written reply on behalf of respondent No. 4 

submitted nor any representative on his behalf is present, 

therefore, learned Additional Advocate General is directed to 

contact respondent No. 4 and furnish written reply/comments on 

the next date of hearing. Attorney for private respondent No. 5 is 

also seeking time for submission of written reply/comments. Last 

chance .is given to respondents No. 4 & 5 for filing of written 

reply/comments on 01.04.2021 before S.B. r

(Muhammadjamal Khan) 
Mernbe? -------- -

__
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17.11.2020 Junior to counsel for the appellant present.

Submitted an application for extension of time to 

deposit security-and process fee. It is provided in the 

application that the appellant could not deposit security 

and process fee due to his serious illness. Application 

placed on file.

Application is allowed and the appellant is required to 

deposit security and process fee within three working days. 

After requisite deposit notices be issued to the respondents 

for submission of written reply/comments on 11.12.2020 

before S.B.

Deposited 
pfQcess Fes '■

Chairman

11.12.2020 Junior counsel for appellant present.

Kabir Ullah Khattak learned Additional Advocate General 

Officer official respondents No.l to 4 present. Private 

respondent present through Attorney alongwith her counsel.

Written reply was not submitted on behalf of respondents. 

Learned AAG and counsel for private respondent No.5 made 

a request for time to furnish reply/comments; granted. To 

come up for written reply/comments on 30.12.2020 before 

S.B.

(Rozina Rehman) 
Member (J)% J
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tForm- A

FORM OF ORDER SHEET
Court of

/2020Case No.-

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

321

The appeal of Mst. Uzra Begum resubmitted today by Mr. Abdullah 

Shah Advocate may be entered in the Institution Register and put up to the 
Worthy Chairman for proper order please. I .

04/09/20201-

\MJ
REGISTRAR '

This case is entrusted to S. Bench for preliminary hearing to be put2-
up there on r\

W-
CHAl AN

Attorney of the appellant on behalf of appellant present.217.10.2020

Preliminary arguments heard. Record perused.

Points raised need consideration. The appeal is admitted to

regular hearing subject to all legal objections. The appellant is

directed to deposit security and process within 10 days.

Thereafter, notices be issued to respondents for written

reply/comments. To come up for written reply/comments on

17.11.2020 before S.B.

(Rozina Rehman) 
Member (J)
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The appeal of Mst. Uzra Begum d/o Ayub Khan r/o Mohallah Kandaro Topi Swabi received 

today i.e. on 20.08.2020 is incomplete on the following score which is returned to the counsel 

for the appellant for completion and resubmission within 15 days.

1- Addresses of respondent no. 4 & 5 are incomplete which may be completed according 
to Khyber Pakhtunkhwa Service Tribunal rules 1974.

^7^ /S.T,No,

72020

r
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Abdullah Shah Adv. Pesh.

!

)

Lav Chamber
Utiice: Viension Chinar

BuildiTt^tioba rfa'di Peshawar 
Cell#: 0331-9206687

AhdullarS?

I

::4...
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EFORE the service TR8BUMAL. KHYBER PAKHTUMigB4iAfi^I .
PE^AWAR.• .

F
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Service Appeal No;- 'i /2D2D
j

i

Uzra Begumi- Govt: through DEO etc

INDEX

s# Description of the Documents

Grounds ofService Appeaff^c^idc^ 

Power of attorney

Copy of Resident Certificate^

Copy of Domicile ^

Copy of SSC Certificate

Copy of Intermediate Certificate..

■ 17- Copy of Degrees ^

Copy of appointment 

p). ■ Copy of Charge Report .

Copy of corrigendum order ... ...

Copy of order dated 12/03/2620.......

Copy of departmental appeal '

Wakalat llama ^ ..

; •' Annex Pages
f '

1-5
.2.

nA /r G-7i
3.

"B" S
4.

"C" 3-ID
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12
"F"B"G" 13-14

nHn 15-19
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21

11.
"K" 22-25
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27
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Dated:- 20/08/2020 App^

l)®nt

Through
Abdullah Shah 
Advocate High Court
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i:J:prORE THE KHYBER PAKHTTmKHWA SERVTrk
PESHAWAR ; ,

i

; •
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If"
service Appeal No. 72020 : • :!>

:
•|:li i; v: ^'1.

.J;- 5 ;
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!
■::

PETITIONER
fi''.;

Versus
; i

1. GOVT THROUGH DISTRICT
SWABI. ,

2. DIRECTOR ELEMENTARY 
KPK,PESHAWARJ

3. SECRETARY ELEMENTARY 
KPK, PESHAWAR.

^-.^ISTRICT MONITORING OFFICER SWABI. 
5. Asma Irfan D/o Irfanullah R/o Utla 1 

District Swabi.

EDUCATION OFFICER (FEMAE) 

AND SECONDARY EDUCATION 

AND SECONDARY EDUCATION

'•r

■V-

" J- .
Gadoon, Tehsil Topi ■ 'Ev.

■ i-!.;RESPONDENTS ' ;

APPIPAL under SRrTTnj^.4
MKHTUNKHWA sevice
AGAINST THE IMPUGNED ArTTrn^ nl TFrr
RBSPONDENTSi

i'.!
'■ 'I'I.:!;'-
i’BY—-ILLEGALLY A Nn

UNLAWFULLY ISSUING CQRRIGENntTM n^ty
VIDE OFFICE ENnST-

.'•f

o^/to/oo,«----------- 5920-24 DATED
24/12/2019 AND AGAINST NO ACTION TAKJ^N
ON THE DEPARTMENTAT. APPEAL OF THE

STATUTORYappeallantI

WITHIN THE
PERIOD OF NINETY DAYS

.
PRAYER IN PETITION

!. •
?l-.rOn acceptance of the instant service appeal, Corrigendum order 

issued vide office Endst: No. 5920-24 dated 24/12/2019:may kindly
be set aside/cancelled void ab initio, ineffective upon the rights of 

the Petitioner.

1-7 .
■ f':

! •
{

:

Respectfully Sheweth; -
; J■;

; ■

i ■
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.U-••11. That the Appellant is a law abiding citizen belong to a highly 

qualified family of Utla, Gadopn, district Swabi. Moreover the 

instant Appeal has been filed through its authorized attorney. - 
(Copy of Special of Attorney is attached as Annexure “A”).

That the Appeal is resident of above, mentioned address/which ■ i 

comes in the territorial jurisdiction of Union- Coiincir Gani 
Chatar Swabi, KPK.

(Copies of Resident Certificate and domicile are attached as 

Annexure “B” & “C”).

That the Appellant successfully passed SSC Examination in 

2010 with distinguishing marks from Board of Intermediate and 

Secondary Education Mardan.:..Moreover after passing -SSC 

Examination the Appellant.:.' passed the:: '.interme.diate 

examination from the same Board in the annual session of 2013 

with grade-A.

(Copies of Certificates are attached as Annexure ;*^P” & “E”).

That the Appellant after passing Intermediate Examination the 

Appellant successfully graduated from university .of Swabi and 

afterwards did her master in the Zoology in the year 2017.

(Copies of degrees are attached.Annexure. “F” & “Gf.*)

That the Respondents advertised-posts .for PST (Female) via NTS 

and the Petitioner appeared^ in the test' and got': success 

resultantly and consequently the Petitioner was' selected ’for the 

post of PST in GGPS AIZ KHAN BANDA", along'with: other 

candidates vide office Endst No: 619-G/PST NTS APPT/DATED 

31.01/2019.

(Copy appointment order is attached as Annexure

That after appointment the Appellant joined the duties in ;GG,PS 

Aziz Khan Banda Utla Gadoon and submitted, its Charge Report.
(Copy of Charge Report is attached as Annexure “I”)

That Respondent No. 1 mala Tidely issued .a.Corrigendum ofd'^r

Endst: No. 5920-24/dated .24/12/2019 ' wherein,the Appellant 
has been transferred from GGPS . Aziz-:khan . Barida-to !GGPS 

Kulyar and Respondent No. '5'is placed on Thet post :bf‘Ihe 

Petitioner.
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(Copy of Corrigendum Order dated 24/12/2019 is attached 

as Annexure “J”)

That the Petitioner feeling aggrieved' ".from': the ' impugned 

Corrigendum order dated. 24/1-2/201.9.^ having "no' other 

efficacious remedy filed Constitutional Petition No. 343-P/2020

i.’

8. i.‘
i .i

• ■

I
t .
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^ich was disposed off vide orci^t ; [ill.

ppinipn.^that the .i^stant'm^tter :.is^ r|)|t:edy;toi&^ '
ddnditions of the service hende the mstant:'y)j:^^ '' ' '

(Copy of order dated is akached ' ^ ^ ■
. !•• . I'

:■

as Aniiexdk f K?) ■ ';! } ^

9. That in this respect the AppeUant submitted 

appeal/application to RespbndentNo. T biit all inweiri'^ ' ^

y

; departrherital' :ii:■ 1'

(Copy of appeal is attached as Anhexure “L”) ^ r

;
GR OUKTD S .j

A. That the impugned orders ofthe Respondent No. illegal,^vAgainst

the facts and_ arbitrary.

: B. That the Respondent No.l is; bound to follow the law mles in 

vogue.
C. That as

;

*/ '

;

per clause 13 of the -terms and - conditions -bpthc 

appointment order the post of the Petitioner is not;-transferable and 

the Respondent No. 1 issued politically influenced

;
i
t:; 'n):corrigendum

only for the transfer the Petitioner which is against the law and 

rules. '

J
‘1

I""D. That the Respondent No. 1 issued the impugned corrigendum with 

ill .will just, to give benefit to-blue eyes .person and'wipIates-.-the 

fundamental rights of the Petitioner.

E. That such an adverse order is. also- 

of the Petitioner.

1/
:

i
against .the. fundamental- fights IT •

f

F. That the appointment of the Petitioner ha?:been:,made.on school 
based and transferring the Petitioner from that school is-yidlatipn 

of law and terms and conditions of the Appoihtmeht bfder. '

G. That the school to which the Petitioner has been transferred is

'I;:I

!

5 very
far from the residence of the Petitioner and there is no local

t
■ ■■I ' ^

transport in the area and the Petitioner has .to .walk :for, 3 hbursfoy 

foot to the, duty place being a female.-its almost-iinpbssible.,for 

Petitioner.
the I.

'•'I ■

1,;t

i-
IH. That any fo other point will be agitated during' fhe 

arguments.
1• course of

: • rib

i.!!-I
I.

J.*.

PRAYER: ■

;
In yiew of the above facts and circumstances; it is thejrefore, 

most humbly prayed that on acceptance of the instants Service 
Appeal, the impugned corrigeriduril order dated 24/12/2019 of the

I.
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Respondent No. 1 may kindly be se:t aside, c^ncehed; as the same is 
against the law and rules. P":
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: Any other relief not specififcaily prated biit deemed fit ahd 

proper may also be granted in favor ofthe petitibnerl
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■Sr.;; iAhduliah'SHaH Law Chamber
Oiiice; 15-A NriSti iVienSion iiiunaT’,
■ Bu.lvl.ng'StioUa da/ar PbshuNar ■.

ceii/'iuoJi-saobee? .
il-• r? •

• !r:
Abdullah iskkH

. ADVOCATE HIGH COURT 
Barrister Babar, Chambers 

;:;i5“A, Nasir Mansion,
Railway Road, . 

Peshawar, Pakistan 
tel#0331-9206687 

Email: ahah_abdullaK15@yahoo.com-
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List of books :

1. Constitution of Islamic Republic of Pakistan.
2. Any other relevant material as per need
3. Case law as per need.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBTJWAT;
PESHAWAR j

?*;

Service Appeal No. 72020
• ■ ^ 'iS:-

;
Uzra Begum

VERSUS

Govt, through DEO ETC

t ■;

AFFIDAVIT.

I, Maqsood Ahmed Khan Jadoon S/o Ayub Khah; R/o 

special attorney holder on behalf of the appeallant , do hereby 

solemnly affirm and declare that the ;
contents of the accompanying 

appeal are true and correct to the best of my knowledge and belief
.

i

and nothing has been concealed from this Hon’ble Court.

I

Dep^ient
I

Maqsood Ahmad 
Khan

Ahdiil'ah Uw Chamber
uiiice: i5-A ,Viens,cii ubbor

BumJiiiQ Sho'ua da<:a.-

IcftWMd'gy 
Abdullah shah

■p^.o^ -

i.

;
Advocate

. :r
r.,V%

No:..... .\............
Certifie:: 
affirmstlofi 

; day of...
s/o........

2 who was iri-..:'/, .
Who is •, •/

.. S'-. • soldmnlyl
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UNION COUNtlL GAN! CHATAR SWAB! (KPK)•■i

I

Date. Rpf Nn RC-af-«g-UC(VC-GCV2017

-

Resident Certificate

/,I

This is certify that
0^7:

/^yub
y^/5 i>6l 

U-tM

uUti

lyif. /Miss 

^/D/V^

CNIC NO.^

Village^

Village pduncil 
All these information are in our knowledge.

r

•**
of "

;•» is the perrrianent resident of 

_Union Council Gani Chatra -1 

District Swabi Tehsit Topi;

: .T

**

•>

"/f
\

Secretary

Union Council Gani Chatra

Ulla

•s

attested • V

: ; ;
■I*

Advocate
copy

•
• >

SM»'#sS
■'.vVf 
;• ■

l''-:

•v'*
■'f

^\v^>vJsVJAVw-wVv'.v^.v.Vv'.'.Vv;>/.

wp343 2020 Uzra Begum vs Govt full USB 31 PG
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UNIVERSITY
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DISTRICT EDyCATlON OFFICE (FEMALE) SWABj
■ [Office phone Fax No 0938280339, emisfswabitolvahoo.CQm)

■ .1
)•■ •■'■V'

' CORT^IGEHiaMiQIiQIB:T

Consequent upon recommendation of the enquiryicommittee
aid in pursuance of Directorate of Elementary &■ Secondary-Education Khyber 
Palditunldiwa P'esliawar letter No.4314/F.No.22/F/Appeal Swabi /Dated 

' Pbshawar The 04-11-20V9; the following modification/corrigcndum in the PST 
Female appointment order issued vide this office Endst; No.'i6l9-G/PST NTS 
A^pptt/pated Swabi the 31-01-2019 may be noted against tlie following ■
candidates iiUhe best interest;Of public service.' ' ; * '

K:'
. 1

m RemarksMay be read as |Original School• Name of Teacher

V/S^.2 •GGPS Aziz IChan
B.anda-(-G3. :

GGPS.Kiilyar(G) iAsma Irfan PST
pr- .... ■4

'GGpS
Banda(G)_______

..'tizfamgurnTST.;(;,vWr2V'
r?—.

ATTafeTED (SOFIA TAB AS SUM) 
DISTRICT EDUCATIQIN OITiCER 

(FEAMLE) SWABI.to bo copy

Endst: No. 7^^ . /Dated Swabi the ’ "I 4
Foi'wardecl to the: -

^ I’.Diirector Elementai-y &; Secondai7 Education lOiyber Palditunldiwa Peshawar. 
'. 2 .pistrict Accounts Officer Swabi.
: 3. District Monitoring Officer Swabi 

4 .SDEO (Female) Topi. Swabi.
/ 5 .dfficial Concerned.

.if /2019
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Judgment Sheet
IN THE PESHAWAR HIGH COURT, PESHAWAR 

JUDICIAL DEPARTMENT
W.P.No.343-Pof2020

JUDGMENT
12.03.2020Date of hearing

Petitioner (si (Uzra Begum) bv Mr. Abdullah Shah. Advocate_____ . ,

Respondent fslCGovernment through District Education Ofncer.rFemalel
Swabi and others'! bv Sved Sikandar Havat Shah. AAG alonewith Fazle
Khaliq. Litigation Officer office of DEO fMl Swabi and Junior of Mr. Khalid
Mahmood. Advocate  •

\ 5

MUHAMMAD NASIR MAHFOOZ. J;-. Through the

instant petition under Article 199 of the Constitution of

Islahiic Republic of Pakistan, 1973, petitioner has prayed for

the following relief:-

It is, therefore, most humbly prayed that on ;

acceptance of the writ petition, the impugned 

corrigendum order dated 24.12.2019 of the 

respondent No.l may kindly be set aside, 

cancelled as the same is against the law and

rules.

Any other relief not specincally prayed but

deemed fit and proper may also be granted in
ATTEfavour of the petitioner.

to be t
: Advocate

e copy

i
Brief facts of the case as per contents of the writ2.

petition are that The respondents advertised posts for PST



-4

2

(Female) through NTS and the petitioner appeared in the test

and succeeded, resultantly she was selected against the post

of PST in GGPS Aziz Khan Banda alongwith other

candidates vide office Endst No.619-G/PST NTS/APPT '

dated 31.1.2019. After appointment, the petitioner submitted

her charge report. Respondent No. 1 malafidely issued a

corrigendum order Endst. No.5920-24 dated 24.12,2019

wherein the petitioner has been transferred from GGPS Aziz

Khan Banda to GGPS Kulyar and respondent No.5 was

placed on the post of the petitioner. Against that, petitioner

submitted departmental appeal/application to respondent

No.l but all in vain. Feeling aggrieved therefrom, the

petitioner having no other adequate and efficacious remedy,

has approached this Court through the instant constitutional

petition.

Respondents submitted their comments, wherein3.

they have raised legal and factual objections. Preliminary

objection regarding non-maintainability of the instant

petition has been raised, inter alia, that the private respondent

No.5 was being at a higher on merit in the union council but

copy
Advocateto b



3

y'«r.

was appointed in f^-flung area. On her appeal before the

DEO (F) Swabi, inquiry was ordered and on the

recommendation of inquiry officer, the impugned

corrigendum order was issued. Moreover, an objection has

been raised that the subject matter, being transfer of a civil

servant, relates to terms and conditions of service, for which

the petitioner may seek proper remedy before appropriate

forum.

We have heard arguments of learned counsel for4.

the parties and have perused the documents available on the

file.

Meeting the preliminary objection of learned5.

Additional Advocate General, we feel that the objection has

got force. From the very perusal of relief in the main writ

petition, one can easily arrive at a conclusion that petitioner

seeks cancellation of the order dated 24.12.2019 though

tenned as corrigendum but in essence it is a transfer order

from GGPS Aziz khan Banda Khan Banda to GGPS Kulyar.

Though based on an inquiry of senior officers who found the

posting of respondent far away from her union council or

ATTS^TED
Y

to b^true copy 
Advocate
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KHYBER.PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
, ^ • * : . . .

.1^ ■ \
: 11 - sr tr- : j wt;

Appeal Nd 10190 ^ ii'.i;: • Vv’- J ' r t V.

A t.,i ^ tf*'•#
..A :\‘j' '■ ■ IS ;• ....-j'tr • :• u - • • U*•* ./

U2RA BEGUM Appellant
I .v,;•I*' • •. \.-

rr-’-iVersus-.-!-..... :..ai' ■•‘I'’.' :■v^

ifC-Th::;;, . 1.

D.E.O (F). and others Respcyidents, j

■

:==ss:: :==h=s: :=3sss===s==s:ss==ss=======ss: :ssss‘. :=S:

i :

Subject:,SPECIAL POWER OF ATTORNEY
f. .. *" * ' s!..;V. \

:. •
t • * • t «.« • •

I, ASMA IRFAN daughter of IRFAN ULLAH residents of village
•• -rr-

Utla-Gadoon , .TehsiluTopi, District Swabi do hereby nominate and 

authorize sohrab aLam. muhammad ihtisham khan sons of irfan 

ULLAH . IRFAN ULLAH SON OF MAHMOOR KHAN ALL RESIDENTS OF VILLAGE

UTLA. TEHSIL TOPI, DISTRICT SWABI , as my special attorney in the above 

mentioned case , pending before the KHYBER PAKHTUNKHWA
SERVICE TR1BUN?AL PESHAWAR . They are authorized for

u

, appointment of pleader/lawyer ,t6 make representation on my behalf 
* ,to take oath and offer oath, to give-affidavit ,to filed application and

I

I

‘ replication ,to appoint commission, to deposit costs in the case on 

: ' /'‘r ^^^sbehalf . They are authorize to submit the above captioned

vf ^ ■ ■
case

i* tP; ■■ M . s Oi
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.my behalf They are also authorised to do all the needful /legal acts 

and participate in the proceeding&^on my behalf ,as and when 

required in the case.♦

9

I

All the acts done and performed by the attorney necessary for the case will be 
accepted to me as If it was done by me. II
This power of aUbrney is executed this day- 08/12/ 2020 at Judicial complex 
Swabi t Executantsi> •

u

i : .

ir

TASMA IRFAN . »:

CNIC No I6203-06U170-2

I•4 ' I

. I' It

QSpoctal Attomoy__
^ IRFAN ULLAH 

CNIC N016202-0g92661*3

Special Attorney
• SOHRABALAM X ' 

CNIC N016202-0511098-1
9

fI ;

0 • Special Attorney _ ______
Muhamma'd Ihtisharn Khan
CNIC NO 16203»0374228-7 I

♦ t

Witness No2Witness Nol
. 'I-.

I

1
' I .e:\ .

% SignatureSignature.

e

- ? . \
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PESHAWAR
Service Appeal No.l0l90/2020 v".
Uzra Begum D/0 Ayub Khan RJO Mohallah Kandaro, Village &iPbsU©fce '^S(ijt^l 
t.hsilTopiDis.n;t Swabi.................................................../Kyiliy«!}: ■ |

VERSUS ij- i= j'- lit' iillifll If i
Govt: Through District Education Officer (Female) Swabi ‘ ‘ ’

2. Director Elementary and Secondary Education DepartmentJKJiyber PakHtuikhw^ ;
j- Peshawar^.* -I ij;-* •

Secretary I of Khyber Pakhtunkhwa (E&S E) DepartmeS''ISilr's&retali^li'

District Monitoring Officer Swabi. , ^ - t-ifij ijj;, iki,
Asma Irfan D/0 Irfan Ullah R/0 Utia Gadoon, Tehsil Topi District Swabil'p’' '^' •
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.

Uzra Begum D/0 Ayub Khan R/0 Mohallah Kandaro, Village & Post, Office Khas Utla ' ^ 
Tehsil Topi District' Swabi............................................................ Appellant ^

: ‘ -f.

"C*
PESHAWAR

Service Appeal No. 10190/2020
.1 'ff

ivir■i
tI • 5. 4■. i?‘ VERSUS

Govt: Through District Education Officer (Female) Swabi'
Director Elementary and Secondary Education Department, Khyber Pakhtunkhwaj 
Peshawar. I- ■ ' I ' ’■
Secretary of Khyber Pakhtunkhwa (E&SE) Department Civil Secretariat- 
Peshawar.
District Monitoring Officer Swabi. ■'
Asma Irfan D/0 Irfan Ullah R/0 Utla Gadoon, Tehsil Topi District Swabi.

Respondents
PARA WISE COMMENTS ON BEHALF OF THE RESPONDENTS No. 1 TO ^ '

! *
•1. ij ■

'2.

3.

4.
5

I

11I mi• a ! '0 j.'

Respectfully SheVeth, i'lP< Po U Office Khas Utli •rI IppdlaFiti ■ .01 ,
ifPRELIMINARY OBJECTIONS.

That the appellant did not avail the remedy of departmental appeal against the f 
(impugned order, hence the appeal in the tribunal is not maintainable j

K* -
: ■ i [11.I

if1
r ! mPa'chtu.-; iwa* '>' i ’ ,.h
That the appellant has not come to the Tribunal with clean hands, hence the 
appeal is not maintainable.

2. -Jiti :! jj
?;>• ' • It, r

3 . That the appellant has concealed the material facts from the Honourable Tribunal.

That the appellant is estopped by her own conduct to file the instant appeal.

That the appeal is bad for misjoinder and non-joinder of the necessary party!

That the appellant has filed the instant appeal just to pressurize^the respondehtsl
_ Jhat the^appellant has no cause of action to file the instant appeal;

That the appeal is not maintainable in the eye of law.
That the jnst^t appeal is not maintainable in the present fonn.and also..in the 
presenrcircUmistances of the issue. ' ‘ ^ -he
That the'dej3artmental appeal is badly time barred, ‘

!■ ' ,

1

4.

5. Hi'6.\

7.
0I

8. ■i

Jfi I!
10.

-I f
;■" l;i 'i.i u.. iFacts: r

■.fj11r

;;1 i.

11*That the para relates to the personal matters, filing of appeafthrough authorize 
attorney of the appellant. The appellant did not file any departmental appeal, against the 
corrigendum order Endst:No.5920-24/ dated Swabi the 24.12.2019 within'a stipulated 
period of one.month, which is annexed as J with the appeal at page^21.^ The appellant 
annexed a page as L at page 26 claiming her departmental appeal dated ,04.05.2020, 
which is badly barred by time. Furthermore, this departmental appeal was not’submitted 
to the competent authority or appellate authority. The appellant did [not’avail the remedy 
of departmental appeal against the impugned order. So the appeal in the tribunal is not 
maintainable. Same is reported in PLJ 1991 Tr.c (Service) 153: 1992 PLC (C S) 666 
1994 PLC (C.S) 1262, 1994 PLC (CS) 606.

1.

; I
rfij
ih -

i

I
i ■

^1?2. Correct to the extent that the appellant belongs to Union Council Gani Chatra that 
is why she was appointed in Union Council Gani Chatra post.

That the para relates to the passing of SSC and Intermediate examinations of the

V\

■ 'A-;3.
appellaht

J > 1
4 * k

'If" ■i

( r»f '• I. i

. r > • c
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That the para relates to the passing of Bachelor and Master of the appellant.

5. That the para relates to the advertisement of various district cadre posts including • 
the PST posts and the process of recruitment.

Correct to the extent that the appellant joined the duties and took over charge at 
GGPS Aziz Khan Banda Utla Gadoon.

That the private respondent No.5 Asma Irfan D/0 Irfan Ullah R/0 Utla Gadoon 
filed an appeal against her adjustment made in the appointment at GGPS Kulayar, a far 

^ flung school in Gadoon Area of district Swabi wherein according to her, she was 
deprived of the right of posting at the nearest station, being on high pedestal in merit Mr. 
Midrar Ullah DEO (M) Bunu was appointed as an enquiry officer to probe into the matter 
as per attached application in respect of Mst. Asma Irfan PST, GGPS Kulyar Gadoon 
district Swabi by the Director Elementary and Secondary Education Khyber 
Pakhtunkhwa Peshawar. After conducting enquiry, the recommendations of the enquiry

o ru aputlli.,'.*,
!!. Gleaning, analyzing and thorough perusal of all the available record and evidences, I 
rummaged out'that the right of appellant accrues for adjustment at GG^^S'Aziz Khan 
Banda in order to meet the ends of Justice and equity. Keeping in view the above 
discussion, the following recommendation is suggested for further necessary action.

' • ,1 • > I. - V '

r
The adjustment/posting of Miss Asma Irfan and Uzra Begum issued vide 

appointment order No.619-G/PST NTS Apptt: Dated Swabi the 31.01.2019 at S.No.17 
and. 19 respectively may be exchanged. That is Asma Irfan is’recommended^to.be 
adjusted at GGPS Aziz Khan Banda while Uzra Begum being at low'pedestaPiri Union 
Council Merit be adjusted at GGPS Kulyar". ^ • i *
Thus the respondent No.l rightly issued a corrigendum order Endst;ljl6.5920-24/dated 
24' i2.2019 wherein the appellant has been transferred from GGP^S;*Aziz Khan Banda|to. 

. GGPS Kulyar and private respondent No.5 is placed on the post of th'dap&llahf Eriquify
• > ^ J* ' A ^ isj '-'Ov*report annexed-as... A.

i -li'. .t 'ini <

'ift!. " 'ri. 'That Government had every right to introduce its policy and thejC^urt could not 
substitute the policy decision with its own opinion. Ordinarily, transfer ^'d^posting c^uld 
not be claimed a^a matter of right, only the Government could;determine as to which 
officer .was suitable* for which place. Same is reported in 2013’PLC VC.S) 864'and 
annexed as B. ' ' ’ * '

That the appellant did not submit any departmental appeal to'fespondent No.K 
The" appellant'is hpt an aggrieved person at all, because the impugned corrigendum' was 
issued by the.xo'mpetent authority after observing all the codal formalities .' the 
impugned order is legal , in accordance with law, facts and policy.'The'appellant has no 
cause .of actiqn to file the instant appeal and the appeal in hand is liable to be.dism.issed 
inter alia on Ihetoliowing grounds;- " ^

Grounds: *
Incorrect, hence denied, the impugned order of respondent No.l is legal, in

ft.'; Ciniri i:cdvi iicf. 
iift-f ‘ :r.o pcs-'nc f-juld

r- - .-u-:;!';.’? o ucY.
. Incorrect, hence denied, the respondent No.l, is the competent-authority; and he 

followed law, rules and policy. .......... -
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6.

7.
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i41officer are as under:-»
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■* jaccordance with I'aw, rules and policy.
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6. Incorrect, hence denied, it is not transfer but corrigendum. The'p'nvate respondent 
No.5fts;highef in‘‘ifierit than the appellant. It was right of meritorious candidate to’be 
adjusteii nearer than the appellant. The impugned corrigendum is ari accordance with law' 
rul'es and policy. The political involvement in this particular case is out Of question.'
' • . a I, fd • . l-a-:!'-1 ^

e..lh.

Jl■ \ f.• 1
. k
• j S'•nil

fl: S
u-o a: 1'Vfc' 1*

'iC'.. hA •v. rM.:;* 'Jo.' b ‘tg...



' ■■I- .

i ■«

H >
J

%
^ • •'I

D. ' Incorrect ■ hen9e denied, the private respondent No.5 is higher in-'mer'it th‘^’tl{e l- 
appellant, hence the corrigendum was issued just to correct theleiTGr!:Me:'fLmda^en^^^^^ • 
rights of the appellant were not violated but protected. The pri.vate'rlsppiident Np^'.S is I 
also a law abiding citizen belonging to a highly qualified family ptUtl^’(;GaHoon|yi|fii9t! . :, 
Swabi, official respondents are bound to protect the fundamental rights:'of file' .pnVaS: I^ U - 
respondent No.5 too. 'ip ■ if ! -f* ‘ ‘ '

im
i

^ ■

!•

!«! I miiE.- Incorrect, i hence denied, the impugned corrigendum orderj is ai.franSparent .prdei-; ' * 
and is an accordance'with law, rules and policy. I'v ‘ T- i

| | * i,J I' -j ji' i I
Incorrect, hence denied, the corrigendum order was issued by the compet'enri ’ ^ 

authority after observing all the codal formalities. Justice to all concerned is done h this * 
particular order. The appellant was lower in merit than the priyate. respondent’Nq.5l. 
Corrigendum is a legal way for correction of any error or clericarmistake. It’iis not.' 
transfer but Just adjustment. '• ! ! 'j «

I

hi*

i II S;

F.

imm

'i-
I

r. I. i1.'!_ ^ Ihcotrect, lienee denied, the appellant opted that school. |it_‘w^'jherchpicef jhe | :
plea/stance of the'appcllant is conjectural and ludicrous. The apppintmeA't/k<ijpsSeSl|) i 
madp jn her^ ;;opted/choice school in her native Union :jpoundilf‘‘thffe'i^^^^ ;
jpurrieyMistance'in the same Union Council seems ludicrous, iThe';brwale'^rewn^^^^^ i
Np^js-higher in if nt than file appellanL ^ |

g;
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In view of,the above stated submissions, it is earnestly requested that the appeal
may very graciously be dismissed with cost. f *
“ • ‘ —N itrcferr.od j:>I
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A^^^y.sole^nly affirm and declare on oath that jhe contents,pf the' 
comments submitted by respondents is true and correlctjtb'itfie^bfest bfirtyj j
I I J J i- I- 1* J .. ) :knowledge and belief and nothing has been concealed from this Honourable
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DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION 
KHYBER PAKHTUNiaiWA PESHAWAR

No.VA^^M /.FNo.22/F/Appeal Swabi

Dated Peshawar the _[ /2019

To

The District Education Officer, 
(Female) Swabi

II riIJSubject:- INOUIRY REPORT
i'

I am directed to refer to the subject cited above and to enclose herewith a copy of
I • j.

enquiry report carried out by Mr. Midraiillah DEO (Male) Baniiu in respect of Mst. Asma Irfan

PST GGPS Kulyar Swabi and to ask you to implement the recommendations of the enquiry

officer.

/ •Endst No.

Copy of the above is forwarded to the: 
1. PA to Director E&SE KPK Peshawar.

Deputy Director^emale) 
E&SE Khyber Pakl^nkhwa,
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TTll?. APPEAT. of asm a IRFAN ?STINQUIRY REPORT OF DEO SWAKl ON

POOPS KUT.VAR (SWAim

letter No. 6080-89 Datedof Elementary and Secondary EdiicalionReference Directorate 

(2670^019ypn the subject titled above, .1, Mi
Midrarullah Katozai DEO (M) Bunnu being

connection with to conduct an 

in the PST recruitment. The instant inquiry is being

inquiry officer in the instant case, visited DEO (F) office Svvabi iin

inquiry regardirig the issue of adjustment in .

the appeal tiled by Miss Asnia Irfan PST, GGPS Kulyar (Gadoon)
carried out in response to

Swabi who has recently been appointed PST teacher at GGPS Kulyar, a far flungasdistrict 

school in

■ according to hbr she was deprived of the right of posting at 

■ pedestal in merit, hence the present inquiry. -

TVTpUindolooies Used for TngiiirY

aggrieved by the impugned order, wherein 

the nearest station being on high

of district Swabi, gotGadoon area

'h

AI .Field Visit i

2. Obtaining information through questionnaiies 

3.Interview I

4. Cross-questioning

5. Obtaining information from Adjustment Committee

Venue i
I

District Education Office (Female) Swabi.

RneUcrroiind/Problem rcvicAV

and Establishment Branch.

, in her appeal to DEO (F) Swabi, and a 

C.M for Elementary and Secondary Education

Director Elementary and Secondary Education Khyber

ordered initiation of

As per averment of the appellant Miss Asms Irian PSl 

dorsed/delivered to Advisor tocopy of the same en 

who subsequently marked the same to

which the Plonourable- Director 

ensconce the right of meritorious candidate

Pakhtunkhwa Peshawar thereof, upon

matter and to
in order to

inquiry to probe into the 

meet theiends of justice.

Brief facts about the history of the issue

X'3
are as under:

(Femsis) S’/jabl
• I I !.-r Nif 1 1
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That District Education Officer (Female) Swabi advertised seventy Eight (78) PS 1 posts
I

in district Swabi, which were to be Tilled through union council wise school based policy 

notified as The Khyber PakhUinkhwa(Appoiyitinen(, Depulalion, Posting and Transfer of 

Teachers, Lecturers, Instructors and Doctors) Regulatory Act 2011, Dated 12 May 2011.
; I ■ • '

2. That she took test conducted by NTS and- secured Both the test marks and

. acaderhic marks were then combined and calculated for final merit list which yielded

/■/

111.79 score in total to her credit.

3. That out of 78 posts, 5 PST posts were lying vacant in the Union Council Gani Chatra, 

already advertised by the office, were subsequently to be filled through top five
I ■

candidates of the same union council, provided that they have opted for these schools in

their application forms submitted to NTS. :
i

4. Thatithe appellant having secured 1 11.79 as cumulative score ranked number 3'^' out of 

five in the U.C merit. Notwithstanding, she was adjusted at a very hard and far-oft out 

lying school namely GGPS Kulyar, in spite of ihe fact that she had the right to be posted

at GGPS Aziz Khan Banda, being nearest to her residence and which was also one offer
V :

“^ve'opted schools. But astonishingly, a candidate having low merit, whoM-anks/lklls the

adjusted at the nearest'station i.e GGPS0
last amongst the selected candidates was

which right of the appellant accrues being on high pedestal in merit.

'.one

Aziz Khan Banda on

Findings of Facts

In order to establish the, right of meritorious candidate for the purpose ot posting/adjuslment at 

the opted Schools, the inquiry officers made use of all the available information. Parawise perusal 

of record'^ merit list, minutes of the recruitment committee meeting, working papers and 

appointment order collaborated with sieving and sitting ot evidences, rules and ciiteiia begets the 

following evidential comments.
r

To begin with, the District Education officer advertised Seventy Eight (78) PST posts. 

The advertisement was floated in Daily Mashriq on 03/12/2017. (Advertisement is 

attached as annexure “A”) These posts were to he filled through school based one year 

contract/adhoc policy. Desirous candidates applied for and submitted application to

1.

1

\I'
, I
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NTS. Alter the written test conducted by the NTS, test niEirks and academic score were

combined and calculated using a formula already in vogue for the purpose and the final

merit list was prepared and displayed at the DEO (F) office Swabi for information of all

the concerned.

wm Since PST recruitment is carried out through union council wise school based policy
I ^ .

notified as The Khyber Pakhtunkh\\'a(Appoinlment, Deputation, Posting and Transfer of
\

Teachers, Lecturers, Instructors and Doctors) Regulatory Act 2011, Dated 12 May 2011.

2.

(Act is attached as annexure “H”) and the inslant inquiry is related to Union Council
-y

Gani Chatra, hence the inquiry is conlined to this U.C only, leaving other vires of the rest

mm of the Union councils.
mSI Final merit list after necessary scrutiny and rectification was displayed on notice board3.

and working papers ,were prepared for finalization of eligible candidates. (Final merit

list is attached as annexure ‘’C'’) Perusal of final merit list re\'eals that Tuent>'

1 i ■■ tor final selection on merit. Since onlv fiN'e \ acani posts were available, upon which onlv
i •
'five toppers were to be appointed provided that Iheyiiave opted for these schools in their

1

'.r

.1
forms. Resultantly, five toppers belonging to the same U.C qualified for these five posts. 

Their merit with choice of schools is as below:
'i

S.No Name of Score Opted schools of the candidates<
candidate

1 2 3 4 5

GGPS GGPS GGPS GGPS GGPS

Gul ICulyar Check Jaba

Mazghund

A ziz

Khan Abad Siko.lai

BandcL i

Opted Opted opted122.76 opted optedAzra Jehan1

Opted opted113.68 Opted opted opted2 Mamanda

Begum

Opted optedOpted opted opted3 111.79Asma Irfan

optedOpted opted opted OptedNabila Khan 110.384

Opted Optedopted108.91 Opted opted5 • Uzru Begum

I



4. -The next question which is the keynote nnd kernel issue to be addressed i
in consonance

with rules and criteria is the determination of merit for adjustment against a specific post. 

A situation ma>; arise where more than one candidate give their choices for certain school 

and all of them enter into a competition as in the above- 

opted for the same five schools and

case, wherein five candidates

any one can be adjusted anywhere amongst these five 

school without violating the merit in terms of recruilment. that is meritorious candidate is

not left of appointment and a low scorer does not enter into the cluster. Now, in such like 

whose right of adjust at thesituation the question of adjustment arises as to
nearest

station accrues land under what policy. 

In adjustment 'after promotion or appointment, the rule oT thumb, which is broadly 

accurate guideior principle, is to adjust a candidate to their nearest station if no one enter

into a competition with him/her irrespective of their merit position for 

however if coiiipeiition is there for adjusiniterift ar ih;:

appouuiiisaeoiL

illgCTuilli .'1:5 ................

the basis oi score and age in recruitment as v’.eii as “ ■ 

employees. '
I

Ihe appellant .being at number third in the U.C merit has the claim that GGPS Aziz Khan

Banda is nearest to her and that she has the right to be adjusted therein. She also
1

challenged the adjustment of Uzra Begum who being the last one in merit was adjusted at 

GGPS Aziz Khan Banda in spite of the fact that both were desirous for the same station. 

Since both thp candidates are striving hard for the same school, hence in ihe.instant case

the.principles of merit, right and justice ouglu to be applied without any discrimination 

and partiality'.

It IS evident-from all the record and dossiers that the appellant Miss Asima 

secured 11 l.j79 score while Uzra Begum has got 108.91. Besides the score, the D.O.B of 

Asnia Irfan is 12.4.1993 while that of Uzra Begum is 1.4.1994, which shows that the 

appellant is also elder than Uzra Begum. Side by side the former falls at third position in 

union council merit while the latter is the last one in merit considered for appointment i\

s prepii-airc'.a o:

Irfan has

iif
ir-

i
1
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the same union council. Hence, it can safely be said that Asina Irfan had the-right to be

adjusted at GGPS Aziz IGian Banda instead of GGPS Kulyar.
j

. _ I
Plaving gone through scrupulous observation and analysis of all the available record,

, / //
t

/
j evidences and principles it has fully been ensconced/established that the appeal of Miss/

Asma Irfan is laden with supportive evidences and can never be refuted within the definition
r

of merit, right ahd justice which has now got the force of rules for adjustment in the present

situation.

Recommendations

Gleaning, analyzing, and thorough perusal of all the available record and evidences, 1

rummaged out that the right of appellant accrues for adjustment at GGPS Aziz Khan Banda

in order to meet the ends of justice and equity. Keeping in view the above discussion, the

following recommendation? ^ suggested for further necessary action:
'I • .

1. The adjusimeni/posiing of .Miss Asma Irfan and Uzna Begum issued 

OirdrCT Ko-6l9-G.r'PST':TfrS'

fbe e.xchanged. That is Asma Irfan is recommended to be adjusted at GGPS Aziz Khan

Banda wljile Uzra Begum being at low pedestal in U.C merit be adjusted at GGPS

Kulyar.

1

C
Signatui^ ^

___Midraullah DEO (M) Bannu

1



DIIiECTORATE OF ELEMENTARY & SECONDARYEDUCATITTN 
KHYBER PAKHTUNKHWA PESHAWAR.

(S

ANOTIFICATION:
o[

Midrarulla^Katozai P-E^ (M) Bannu is hereby appointed as enquiry

officer to probe intojthe matter as per attached application in respect of Mst. Asma irfan PST
■--------------------------------------------------------------------------------------------------------------------------------------------------------- * — ^ ■ --------------------------------------------------------------------------- - ^

GGPS Kulyar District Swabi. , ■ + ^
S' . -Vi^Vrt*

The inquiry officer should submit detail inquiry report alongwith clear findings 

recommendations within 15 days positively to this Directorate for further necessary action 

please.

Director
Elementary & Secondary Education Khyber 
Pakhtunldiwa, Peshawar

^^ *^^/F.No.22/(F)/Appeal Swabi Dated Pesh: the
Endst:NoJ /2019

Copy forwarded to the;- •

Mr. Midrarullah Katozai DEO (M) Bannu
District Education Officer (F) Swabi with the remarks to assist and provide the relevant 
record to the Inquiry Officer concerned.
PA to Director E&SE Peshawar. ''

1.
2.

3-.

>0
Deputy Director (Female) 

(E&SE) KJayber Pakhtunkhwa,

p

V



•'-.ase Ju’'Jgcmenl http://www.plsbeta.com/LawOnline/law/conlent21 .asp?Cascries...

Af'riYiey ^
I-

2013 P L C (C.S.) 864 

[Islamabad High Court]

Before Riaz Ahmad Khan, J
I ’

SAJID MEHMOOD RAJA and another

Versus

FEDEIMTION OF PAKISTAN and others

Writ Petition No.1213 of 2013, decided on 25th March, 2013.

(a) Civil service—

-—fransfer/posting, right of—Scope—Ordinarily, transfer and posting could not be claimed 
matter of right—Civil servant aggrieved of his transfer could agitate his question of transfer before 
the competent forum, however, the authority to transfer lay with the competent authority and civil 
servant could not claim transfer or posting as a matter of right.

(b) Civil service—

as a

“—Appointment ^gainst a particular post at a particular place, right of—Scope—Only the 
Government couldi determine as to which officer was suitable for which place—Government had to 
keep in view the conditions, requirements, importance of the post and suitability and competence of 
officer to be posted on a post—Court could not step into the shoes of the Government and determine 
suitability and competence of an officer for a particular post.

1994 PLC ;(C.S.) 43; 1991 PLC (C.S.) 374 and 1999 PLC (C.S.) 201 rel.

(c) Civil service—r

—Government f)olicy regarding posting of officers—Interference by court in such a policy— 
Scope—Court did not have the power to take the role of policy maker—Government had every right 
to introduce its policy .and the court could not substitute the policy decision with its own opinion— 
Policy, however, could be challenged at the touchstone of the Constitution and if it was found that 
the policy itself ^as violative of any provision of the Constitution or law, same could be struck 
down—Even where court struck down a policy as being violative of the Constitution or law, it would 
not give its own policy by substituting the one introduced by the Government.

i

2006 SCMR 1427 and PLD 2006 SC 697 rel.

(d) Civil service|—

-—Selection process for a post—Interview—Subjective assessment of a candidate—Scope- 
Interview (of a candidate) usually involved subjective assessment—Subjective assessment had to be 
based on some o^bjective criteria, so that the element of arbitrariness and uncontrolled discretion 
avoided—Discretion could not be used in an arbitrary manner.

was

2003 SCMR 291 rel. .

Sistt: EdmUik 3i\icer
{Femafa^Swabi -03-Jun-20, il.io.am1 of. 6

http://www.plsbeta.com/LawOnline/law/conlent21


Case Judgement http://www.plsbeta.com/LawOnline/law/content2 i .asp?Casedcs... ,

W'(e) Constitution of Pakistan—

—Art. 199—Constitutional petition—Posts of trade officers to be appointed in foreign countries— 
Selection process/fomula—Interview of candidates—Policy of Government to give 70% weightage 
to interview of candidates during selection process—Interference in such policy by the court— 
Scope—Officers for the posts in question were to be selected through competitive examination and 
interview—Respondents successfully cleared the selection process and were selected for postings 
abroad—Petitioners^ were unsuccessful in clearing the selection process—Pleas on behalf of 
petitioners were that 70 % weightage was given to interview for the only reason that Government 
wanted to select officers on basis of pick and choose by ignoring merit; and that marks were given to 
some candidates during interview to bring them at par with those who had obtained higher marks in 
written tests—Validity—Government had every right to introduce its policy and the Court could not 
substitute the policy decision with its own opinion—Marks in the interview were given on the basis 
of different attributes namely, interpersonal skills, communication skills, market intelligence and 
research (skills), IT skills, brand advocacy (skills), conflict resolution (skills) and management 
skills—Authority given to officers to conduct interview of candidates could not be substituted by the 
Court as long as assessment made by them was not against the policy or rules—Officers conducting 
interview of candidates made the assessment according to the objective criteria given in the policy, 
therefore, the same could not be questioned—Officers conducting the interview had the exclusive 
prerogative to assess the candidates and award marks—Officers conducting interview belonged to 
different ministries and on the basis of presumptions it could not be said that all of them 
involved in malpractice—Petitioners themselves appeared in the written test and interview, therefore, 
by their own conduct they were estopped from challenging the process in which they had themselves 
participated—Constitutional petition was dismissed in circumstances.

!'

were

2006 SCMR 1427 and PLD 2006 SC 697 rel.

(f) Constitution of Pakistan—

—Arts. 212 & 199—Constitutional petition—Maintainability—Alternate remedy—Posts of trade 
officers to be appointed in foreign countries—Selection process/formula—Interview of candidates— 
Policy of Government to give 70% weightage to interview of candidates during selection process 
challenged by way of constitutional petition before the High Court—Plea that transfer and posting 
fell within the terms and conditions of service and the petitioners being civil servants had alternate 
remedy to approach the Service Tribunal, therefore, constitutional petition was not maintainable— 
Validity—Petitioriers were seeking remedy of being posted abroad on the basis of a (Government) 
policy which did not form terms and conditions of service—Since present constitutional petition was 
not for the implementation of terms and conditions of service, therefore, bar provided under Art.212 
of the Constitution had no application—Constitutional petition was held to be maintainable in 
circumstances. i

Barrister Zafar Ullah and Barrister Afzal Hussain for Petitioners.

Tariq Mahmood Jhangiri, D.A.-G., Abdul Kabir Qazi, Joint Secretary, Ministry of 
Commerce, for Respondents

I _
Abdul Aziz and Ms. Azra Jamali Respondents in Person.

Date of hearing: 25th March, 2013.

JUDGMENT I

2 of 6 03-Jun-20, 11:46 AM

http://www.plsbeta.com/LawOnline/law/content2


Case Judgement http://www.plsbeta.com/LawOnline/law/content2l.asp7Cascdcs...

-' _ RIAZ AHMAD KHAN, J.— This judgment is directed to dispose of above titled writ
-.^petition as well as Writ Petition No. 1021 of 2013, as common questions of law and facts are 

involved in these writ petitions.

Brief facts of the case are that there are 63 posts of trade officers in foreign countries with 
whom Pakistan has commerce and trade relations as well as those countries with whom relations in 
respect of commerce and trade are to be developed. For posting the officers abroad, the Ministry of 
Commerce decided to select officers through competitive examination and interview. These 
competitive examinations were to be held through Lahore University of Management Sciences 
(LUMS) and the process of competitive examination started in the year 2005. On 5th of September, 
2012, the Ministry of Commerce through advertisement published in the newspaper announced the 
selection of trade officers position in Pakistan missions abroad. Written examination was held 
through LUMS. 276 candidates appeared in the written examination and out of them 206 
declared as successful. These officers were called for interview. The respondents in all the cases 
were selected for posting abroad, whereas the petitioners were ignored. The petitioners having 
other alternate remedy, filed the present petitions with the prayer that the process of selection be 
declared as illegal and unlawful and posting abroad of all private respondents be declared as illegal. 
It was further prayed that a direction be issued to the Ministry of Commerce to reselect officers in 
Grade 18,19 and 20 for position as Trade Officers in Pakistani Missions Abroad.

2

were

no

Learned counsel for the petitioners submitted that the Government in the recent examinations 
adopted a strange formula for selection of Trade Officers. The said formula was to the following 
effect:—

3.

The score of candidates for the competitive examinations held by 
LUMS including LT. skills

20%

Performance Evaluation Report 10%
Interview 70%

According to learned counsel for the petitioners, 70% weightage was left for interview for the only 
reason that the Government wanted to select officers on the basis of pick and choose by ignoring the 
actual merit. The process of selection was based on nepotism and favourtism. In most of the cases, 
the officers were not even qualified for test, but in interview were given maximum marks in order to 
enable them to get posting abroad. It was because of this that the result of candidates 
declared and even LUMS was asked to keep the result secret. Learned counsel submitted that 
it is the right of each and every participant in the examination to know about the result and the 
respondents had no right to keep the same secret. The allocation of 70% weightage to the interview 
was thus illegal. It was further submitted thait the candidates could not be left to the subjective 
assessment of the officers conducting interview or the Federal Government rather there should be an 
objective critaria the assessment of candidates and the marks must be awarded in a transparent 
manner. Even in the present case, it is not known as to how the marks were awarded in interview. 
Learned counsel submitted that there was lack of transparency and fairness and this policy adopted 
by the Government was illegal and liable to be set aside.

was never

4. On the other hand, Deputy Attorney-General assisted by learned counsel for the respondents 
submitted that the policy adopted by the Government was approved by the Prime Minister 
1-6-2012. Earlier written test was only eligibility test and 100% .weightage was given to interview by 
SSB and for the first time written test is given weightage along with performance evaluation reports. 
The final assessment is based on giving 20% weightage to written test by LUMS, 10% to 
performance evaluation reports and remaining 70% to the followin seven attributes:—

on

(i) interpersonal Skills

Bistt: Edus'^^>^yicer
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(ii) Communication Skills

(iii) Market Intelligence and Research

(iv) IT skills

Brand Advocacy(V)

(Vi) Conflict Resolution

(vii) Management Skills

On the basis of above said criteria, the officers are selected. It was further submitted that the 
petitioners have noj come to the Court with clean hands. The competitive examination was held on 
the basis of Govenmient Policy and Policy cannot be challenged through writ petition. In addition to 
that the Policy is ajways given by the Government and the Court cannot substitute the Policy given 
by the Governmenj. It was also submitted that the transfer and posting falls within the terms and 
conditions of service and the petitioners being civil servants had alternate remedy to approach 
F.S.T. Since ther,e is a bar under Article 212(2) of the Constitution of Islamic Republic of 
Pakistan, therefore] no writ can be issued.

It was subryitted that petitioners claim is self-contradictory, because if they had been selected, 
they would have had no objection to the policy, but since they could not be selected so they 
raised objection regarding policy and now they want that the policy should be changed. It 
was further added that some of the petitioners have been selected, but they filed the writ petition 
and challenged the policy simply because they want posting at the place of their choice, which is 
neither a right nor can be considered as justified. In addition to that, all the petitioners had 
participated in the exam as well as interview, so they are estopped to invoke the constitutional 
jurisdiction of this Court.

I

Mr. Abdul Aziz Uqaili, respondent in W.P. No.1213 appeared in person and adopted the 
arguments of learned counsel for respondents, however, added that he himself belonged to District 
Management Group and had a wonderful academic record, he was not involved in any malpractice 
and got the position on merit. He had packed up everything for Sydney, but because of writ petition, 
had to stay back iii Pakistan.

.5.

8.!

Ms. Azra Jamali appeared in person. She submitted that she belonged to Secretariat Group 
and was posted at Montreal. She also adopted the arguments of learned counsel for respondents.

Leamek counsel for the petitioners raised the objection that result was not disclosed, 
therefore, the respondents were directed to produce the result in the Court. Accordingly, the result 
was produced and copy of the same was provided to the petitioners. Learned counsel for the 
petitioners after going through the result raised some technical objections that each page of the result 
was not signed by all the members; in some cases, full marks were given to select persons and the 
object was to increase their marks in order to bring them at par with those who had obtained marks 
on merit. '

7.

8.

I have heard learned counsel for the parties and have also perused the record.

The first question which requires consideration is that whether posting abroad is a right or 
not? Ordinarily, ithe transfer and posting cannot be claimed as a matter of right. A civil servant being' 
aggrieved of his transfer can agitate his question of transfer before the competent forum, howeve^

9.

10.

Distt: 
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/ the authority to transfer lies with the competent authority and a civil servant cannot claim transfer or 
^.losting as a matter of right. The situation in the present case however, is different. The officials in 

"the present case were required to qualify test and interview for posting abroad. As such, fitness for 
posting abroad was to be determined through test and interview, therefore, in the present case, 
posting abroad is to be considered as a right. Any eligible officer if qualifies the required test and 
interview and gets a position on merit, he would become entitled, to be posted abroad. However, it is 
to be kept in view i that appointment at a particular place, is not a matter of right. Only the 
Government can determine as to which officer is suitable for which place. The Government for that 
matter has to keep in' view the conditions, requirements, and importance of the post and on the other 
hand, suitability and'competence of the officers to be posted on the said post. The Court cannot step 
into the shoes of the' Government and determine suitability and competence of an officer for a 
particular post. As such, the officials who qualified the test and interview,“ got the right to be posted 
abroad, but had no right to be posted against a particular post at a particular place. In this respect, 1 
have sought guidance from 1994 PLC (C.S.) 43, 1991 PLC (C.S.) 374 and 1999 PLC (C.S.) 201.

The next | question is regarding policy for posting officers abroad. Contention of the 
petitioners is that though apparently the Government adopted a policy regarding posting officers 
abroad, yet the fact is that the policy is based on malice, nepotism and favourtism. It is an established 
principle of law that the Court has the power to interpret the law, but has no jurisdiction to take the 
role of policy-maker. Reference in this respect may be made to 2006 SCMR 1427 and PLD 2006 SC 
697. '

11.

The Government has every right to introduce its policy and the Court cannot substitute the 
policy decision with its own opinion. The policy can be questioned at the touchstone of provisions of 
Constitution and if it is found that the policy itself is violative of any article of the Constitution or 
law, the same can be struck down. Even in that case, the Court would not give its own policy by 
substituting the one introduced by the Government.

12.

In the present case, only contention of the petitioner is that since 70% weightage is given to 
the interview, therefore, the officials are left at the mercy of the officers conducting interview. It has 
further been submitted that since the interview is based on the subjective assessment of the persons 
conducting interview, therefore, discretion is usually used in an arbitrary manner.

13.

There is no doubt that discretion must not be used in arbitrary manner. It is also correct that in 
interview, there isi usually the subjective assessment, made by the officers conducting the interview, 
but now it is well jsettled that the subjective assessment must be based on some objective criteria, so 
that the element of arbitrariness and uncontrolled discretion is avoided. In the judgment reported as 
"2003 SCMR 291" the Hon'ble Supreme Court of Pakistan held that "The appointment is a trust in 
the hands of pubjic authorities and it is their legal and moral duty to discharge their functions as 
trustee with complete transparency as per requirement of law, so that no person who is eligible to, 
hold such post is ^excluded from the process of selection and is deprived of his right of appointment 
in service." ;

14.

In the (present case, the marks in interview were given on the basis of following 715.
attributes:—

Interpersonal Skills 

Communication Skills

(i)

(ii)

(iii) Market Intelligence and Research

(iv) IT skillsi
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Brand Advocacy

(Vi) Conflict Resolution

(vii) Management Skills

The result produced before the Court shows that the marks were given on the basis of these 
attributes. Contention of learned counsel for the petitioners in this respect is that marks are given 
with mala fide intention and in order to bring the officers, who had obtained lesser marks, at par with 
those who had obtained higher marks in the written test. This contention cannot be accepted as the 
same is based on the personal assessment of the learned counsel. Somebody has to be given the 
authority to conduct interview and award marks.

.1The authority cannot be substituted by the Court as long as assessment made by the officer 
conducting interviejw is not against the policy or rules. In the present case, officers conducting the 
interview made the; assessment according to the objective criteria given in the policy, so the same 
cannot be questioned. It was the exclusive prerogative of the officers conducting interview to 
assess the candidates and award marks. In addition to that, the officers conducting interview 
belonpd to different ministries and on the basis of presumptions, it cannot be said that all of them 
were involved in m^practice.

It was also contended that the petitions are not maintainable due to bar provided by Article 
212 of the Constitution. This contention is not correct for the reason that the petitioners had prayed 
for posting abroad 'on the basis of policy, which does not form terms and conditions of service. Since 
the writ petitions' were not for the implementation of terms and conditions, therefore, the bar 
provided under Article 212 of the Constitution had no application in the present case. The writ 
petitions on that sqore were maintainable.

The petitioners however had themselves, appeared in the written test and also in the 
interview, so after appearing in the interview, they had no right to challenge the same before the 
Court. By their own conduct they were estopped, to challenge the process in which they had 
themselves participated.

16

17.

18.

It has also been submitted that the result was not made public, which shows that there was 
■malice on the part of respondents. Since the result has already been declared and the same has 
already been provided to the petitioners, therefore, the objection is no more relevant.

19

20. In the above said circumstances, the writ petitions are devoid of merits and are accordingly,
dismissed.

MWA/80Asl. Petition dismissed.
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA. PESHAWAR

Service Appeal # 10190/2020

Uzra Begum Govt, through DEO and othersversus

PARA WISE REPLY FOR THE ON BEHALF OF RESPQIMDEIMT# 5

PRELIMINARY OBJECTIONS : -

i. . The appellant has got no cause of action to file the instant appeal.

ii. The appeal is not maintain able in its present form.

iii. The appellant has not approached this Honourable Tribunal \A/ith clean hands.

iv. The appellant has challenged the corrigendum order which is passed by the

competent authority hence the appeal liable to be dismissed on score too.

V. The replying respondent # 5 is high in merit hence the appeal is not maintainable.

vi. The appeal is badly barred by time.

vii. The appeal being filed through unauthorised person is thus liable to be dismissed.

ON PARAS : -

1. Para # 1 is denied being factual in nature.

2. In reply to para # 2 it is stated that the respondent # 5 is also hailing from the 
same u/c and V.C. Utla.

3. Para # 3 needs no reply.

4. Para # 4 of the appeal also needs no reply. Only to the extent that the 

respondent # 5 has also done her M.Sc in Zoology.

5. Para # 5 needs no reply. Rather the respondent # 5 has also gone through the 

same appointment process successfully.

6. In reply to para # 5 it is stated that the respondent # 5 belongs to U/C Gani 
Chatra, Village Council Utla Tehsil Topi, District Swabi. The corrigendum is rightly 

issuedj which is not challenged through any departmental representation 

appeaj. Hence the appeal is not maintainable.

7. In reply to para # 7 it is stated that the respondent filed an appeal against her 
adjustment at GGPS Kulyar which is a remote area in Gadoon while the replying 

respondent # 5 was on better position in merit and was entitled to get 
appointment at the nearest place. An independent Inquiry was conducted in the

nor



matter and the replying respondent # 5 was adjusted / transferred GGPS Aziz 

Khan Banda and the appellant being low in merit position was adjusted in GGPS 

Kulyar. Hence the corrigendum order Endst. Dated 24-12-2019 was rightly issued. 
{ copies of the relevant documents are annexure — A )

8. Para # S'is incorrect and illegal hence denied as laid.

9. Para # 9 is incorrect and illegal hence denied as laid.

ON GROUNDS

A. Para # A of the grounds is incorrect, against the law hence denied as laid. The 

order of respondent # 1 is legal, in accordance with law, rules and policy.

Para # B of the grounds is incorrect, against the law hence denied as laid. The 

order of respondent # 1 is legal, in accordance with law, rules and policy.

Para # C of the grounds is incorrect, against the law hence denied as laid. The 

order of respondent # 1 is legal, in accordance with law, rules and policy. The 

replying respondent # 5 is higher in merit-hence she was rightly placed / adjusted 

through corrigendum issued after proper inquiry.

Para # D of the grounds is incorrect, against the law hence denied as laid. The 

order of respondent # 1 is legal, in accordance with law, rules and policy. In fact 
the merit through corrigendum is restored and respondent # 5 is given her right 
in a just and fair manner.

I

Para # E of the grounds is incorrect, against the law hence denied as laid.

Para # F of the grounds is incorrect, against the law hence denied as laid.

Para #:'G of the grounds is incorrect, against the law hence denied as laid, 
detailed reply is given in the above paras.

Para # H of the grounds is incorrect, against the law hence denied as laid.

B.

C.

D.

E.

F.

G.

H.

It is therefore most humbly prayed that the appeal being devoid of merits 
may graciously be dismissed.

Dated :-01-04-2021

Respondent # 5
Through

Mian Hikmatullah Jan 
Advocate
High Court, Peshawar.

AFFIDAVIT

As per instru^ctions of my client the contents of this reply are true and correct to the 
best of my knowledge and belief.
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ABDUL WALI KHAN UNIVERSITYI

MARDAN, PAKISTAN
SNo: 14996

DETAILED MARKS CERTIFICATE

BSc ANNUAL 2013

Registrntion No: 1 l-AU-GMS-11042008Roll No:

Father's Nome: IRFAN ULLAHSludcnCs Name: ASMA IRFAN

liisiiiiition/Uistrici; Govt. Girls Degree College Maneri 
Swabi

SecondPart:

Maximum Marks Marlis Obtained Marlts In Words RemarksCourse Name

I. Purl 1 Marks One Hundred & Seventy* 
Seven

Pass285 177

2. Fiiglisli Compulsory Tliirfy-Si* Pass3675

iTwenty-Two3. Pakistan Studies Pass2240

jThirty*l*our•1. Ilolany Puss3450

5. TfOology • Thirty-Nine Pass3960 I\\
\6. Kniaiiy Practical Nineteen Pass1925 I

7. /oology Practical Thirteen • Pass1315 II \ \
340Total 550

Percentage 61.82 %

FirstDivision

NOTE:
I'niiiire in THREE or more tlmn THREE subjects means total 
rniliirc.thns the candidate has to reappear in nil the subjects.

Prepared/Checked by: Computer Cell AWKUM
Hrrtirs and amissions are subject to subsequent reciincation. 
Any mistake in Nome, Haiher Name etc must be intimated 
within 30 days orihe issuance date of this ceriiricatc.

Controller of Examinations
AWKUM
09>Sep-I3
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UNION COUNCIL GAN! CHATRA SWABs (kPK)

• I ’L']^.<yy-2^o/SDale.Ref; kuy^lS /UC/2018

Resident Certificate

This is certify that

.W:"M\ss_ 

S/ri/W of.. r /Iy-r-
(

is the permanent resident of ; 

Union Council Gani Chatr^ .' ■ , 
District Swabi Tehsil ■Topj.

i^f3 17 0 - 3^CN.tC
c fyj aVillage

Village Council 
■ Th'e above information is in my knowledge.

S.ifAq

Union Council Goni

SHCRETI^RT
V/COUWC{!Ui
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^ F. •

«>priK£b pEuajir iSliufto .'fi^ornsn fSiKifeergitp
g,e5'i}auisr (^aki^taii)

2013-201.5 . ■ ' . ■■

■ C"'

■ ' ^L'55l’on

■ IRFPN ULLhH^Baiigliter ofj

' mSMH iRFflN!

aftiH' Iinbnig roiiipf^tt'L! aU-Hic L't'iiuiL't'iiieiit^ uuul'V

IS t(j.(G'Ciap" at)m1t[Flrir>’^fTr

ZQiJl-OG'T' •of [fje 2>3cpni-tHiciit of
.’■

DE!:::F;:r-iBFF! ;::::i:..i ib■;

^eiHCsrer of Cxaiiu'iiatioii (jplt! in

pliutto WbiiuMi UnilJLn-^itp fiL^s'ljaUJau (^Vuabi Canipus) to tl]e aVoni’tj of ©ecrt'e o

V.

^ijnlieeb

-Master of Science', in tl)i? subject of

2013-\VL.’p.3S?2
.iu'iiisri'an'cn l2o. 

^uroOm’nt- jlc. ...^___

x'.i-.Miii Di'clnu'.i) Cii:
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