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~ S.A No. 10190/2020

27LO2‘.2023 . Mr. Magsood Ahmad, brother of the appellant present.

- " Mr. Fazle Khalig, ADEO alongwith Mr. Naseer-ud-Din Shah,

r . Assistant Advocate General for official respondénts No. | to 4

| | present. Junior of learned counsel for private respondent No; 5 also
present. |

' - Brother of the appellant as well as junior of learned counsel for

private respondent No_. 5 requested for adjournment®due to non-

availability of their respective counsel. Adjourned. To come up for

%ANNEO arguments on 04.05.2023 before the D.B.
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- |
729.09.2022 | Appellant present through her brother namely Magsood
Ahmad bearing CNIC No.16202-9915361-6.

Muhammad Riaz Khan Paindakheil learned Assistant -
Advocate General alongwith Fazal Khaliq ADEQO for
respondents present. |

Former made a request for adjournment as learned
counsel for appellant is not available today. Adjourned. To

come up for arguments on 01.12.2022 before D.B.

N .
(Fareeha Paul) . (Rozina Rehman)

Member (E) Member (J)




-
22.11.2021 o | Proper D.B is not available, thereforé, case is
~adjourned to 4 .2~ .202afor the same.
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- 03.06.2022 : Bench is incomplete, therefore, case is

adjourned to 12.08.2022 for the same as before.
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Service Appeal No. 10190/2020

14.09.2021

Miss. Sabra Naz QUreshi, junior of leérned couhsel for _the _
appellant present. Mr. Fazle Khalig, ADEO (Litigation) alongwith -
Mr. Riaz Ahméd Paindakhel, Assisfant' Advocate General for
official respondents No. 1 to 4 present. Mr. Ahsan ‘Ali, junior of
learned counsel for private respondent No. 5 present. . | _

Junior of learned counsel f'or' the appellant soug’h't
adjournment on the ground that learned counsel for the
appéllant is busy before the august Peshawar High Court.

Adjourned. To come up for arguments before D.B on

22.11.2021.

- (ATIQ-UR-REHMAN WAZIR) ~* (SALAH-UD-DIN)
- MEMBER (EXECUTIVE) - MEMBER (JUDICIAL)




© 01.04.2021

© 25.05.2021

Junior to counsel for the appellant present. Mr.

Kabirullah Khattak learned Addl. AG for respondents present.
~* None present on behalf of official respondent‘No.4 and
private respondent No.5

Reply/comments on behalf of official respondents
No.1 to 3 already submitted. Reply/comments on behalf of
official respondent No.4 and private respondent No.5 not )
submitted despite last chance, therefore, the appeal in hand

is posted to D.B for arguments n 25.05 V

(Atiq Ur Rehman Wazir)
Me_mber (E) ’

Miss. Sabra Naz Qureshi, junior counsel for the appellant

‘present. Mr. Javed Ullah, Assistant Advocate General for 'o.ff_icial}

respondents No. 1 to 4 and clerk of learned counsel for private
respondent No. 5 present. | ‘
Junior counsel for the appellant sought adjournment on the

o ‘_ gro'uh'd"that learned counsel for appellant is busy before the |

~arguments

" august Peshawar High Court. Adjourned. To come up for

e D.B on 14.06.2021.

s

(MIAN MUHAMMAD) (SALAH-UD-DIN)
" MEMBER (EXECUTIVE) MEMBER (JUDICIAL)




30.12.2020

23.02.2021

Clerk to present. ‘Mr. Noor Zamén Khattak, District
Atpdrney for official respondents No. 1 to 4 present. |

Written reply on behalf of respondents not submittéd.
Learned District Attorney seeks time to subm1t the same on

‘the next date. e
Adjourned to 23.025.2021 before S.B.

(Mian Muham
Member(E)

Junior to senior couhsel for éppe'llant is preSent Mr ‘
Kabirullah Khattak Additionat Advocate General and Mr. Fazal-e-
Khaiig, ADEQO, on behalf of respondents No. 1 to 3, attorn.ey on.
behalf of private respondent No. 5, are alsb present.

Representatlve of respondents No. 1to3 submltted written
repIy on behalf of the said respondents which is placed on'

_record. Neither written repIy on behalf of respondent No. 4 °

submitted nor any repres_,entativ'e on his behalf is present,

- therefore, learned Additional Advocate General is dir,ec‘te‘d to

contact respondent No. 4 and furnish written reply/comments on
the next date of hearing. Attorney for private respondent No 5is
also seeking time for submission of written reply/comments. Last

A chance is given to respandents No. 4 & 5 for filing of written

reply/comments on 01.04,2021 before S.B.

(_\.




17112020

11.12.2020

before S.B.

~ Junior to counsel for the appellant present.
Submitted_ an application for extension of time to
deposit security-and process fee. It is provided in the

épplicatidn that the appellant cquld not deposit security

and process fee due to his serious iliness. Application

~ placed on ﬁle.‘

Application is allowed and the appel_l'antAis required to
deposit security and process fee within three wo’rking days. -
After requisité de'po‘s'it notices be issued to the respondents
for submission of written répivy/comments on 11.12.2020

Junior counsel for appellant present.

- Kabir Ullah Khattak learned Additional Advocate General |
Officer official respondents No.1 to 4 present. Private

respondent present-through Attorney alongwith her counsel.

-Written‘ reply. was not submitted on behalf of respo.ndents.

~Learned AAG and counsel for private respondent No.5 made

a request for time to furnish reply/co’mfnénts; granted. To

come up for written reply/comments on 30.12.2020 before
. SB. |

-

(Rozina Rehman)
Member (J)




Form- A o 4 )

FORM OF ORDER SHEET
Court of
Case No.- ' 4 D/ ? '0/2020 ‘
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 : , 3
1 04/09/2020 _The appeal of Mst. Uvzra Begum resubmitted today by Mr. APQuIIah |
Shah Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please. o ’
REGISTRAR '
2 This case is entrusted to S. Bench for preliminary hearing to be put
up there on '«7/7)10,?/0}0 |
- CHAIRMAN
$25.10.2020 Attorney of the appellant on behalf of appellant present.

Preliminary arguments heard. Record perused.

Points raised needv con-sideration‘. The appeal is admitted to
regular hearing subject to all legal objections. The appéllant is
directed to deposit security and process within 10 days.
Thereafter, noticesA be issued to respondents for written
rep!Y/comment_s. To come up for written »reply/commkent‘s on

17.11.2020 before S.B.

4

(Rozina Rehman)
Member (J)




The appeal of Mst. Uzra Begum d/o Ayub Khan r/o Mohallah Kandaro Topi Swabi received
today i.e. on 20.08.2020 is incomplete on the following score which is returned to the counsel

for the appellant for completion and resubmission within 15 days.

1- Addresses of respondent no. 4 & 5 are incomplete which may be completed accordmg
to Khyber Pakhtunkhwa Service Tribunal rules 1974.
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EEFQRE THE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA

Dated:- 20/08/2020

PESHAWAR.

ServmeAppealNu f /? /2[]2!]

Through:-

Abdullah Shah
Advocate High Court

.Uzra Begum Wéa'éus ' Govt: through DEO et_c-
IN DEX |
' S Descr;rb‘r?o»ﬁ:ﬁf the Documem‘s TA;nnex Pages
1. | Grounds of Service Appeal with aﬁ‘ davit B I-5
{ 2. P ower of allorney N - T B-7
Is | Co_py of Resiq’enl Certificate B “B” g
4. | Copy of Domicile T g /
5. | Copy of SSC Certificate T T .
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7 | Copy of Degrees "F" i) "E" 13- Il; o
8. Copy of appointment o "H", 159
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f 10. | Copy of corrigendum order “d" 2l
11, | Copy of order dated ] 2/03/202..(.).._»“*____ ‘‘‘‘‘‘‘ JJ: “2“2;25_ -
12. | Copy of departmental appeal S 26
13, Wakalal Nama | * 27 N
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~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNA
‘ PESHAWAR BT

Sl;ervice Appeal No. : /2020

.................. PETITIONER
VErsus .y

1. GOVT THROUGH DISTRICT EDUCATION OFFICER : (FEMAE) i ;
©, SWABIL | L e
2. DIRECTOR ELEMENTARY AND SECONDARY: 'EDUCATION
' KPK,PESHAWAR| - L e
- 3. SECRETARY ELEMENTARY AND SECONDARY EDUCATION -
" KPK, PESHAWAR. ~ Lo e e
5

_4.DISTRICT MONITORING OFFICER SWABL. - TR
/4 .)sma Irfan D/o Irfanullah R/o Utla Gadoon; :fl‘é'h'sil"‘Topi
“—"District Swabi. | B

e, RESPONDENTS . "

APPVEAL UNDER SECTION-4 OF THE' KHYBER '
PAKHTUNKHWA SEVICE TRIBUNAL ACT, 1974 .
AGAINST THE IMPUGNED ACTION OF THE '
RESPONDENTS RBY ILLEGALLY = AND
UNLAWFULLY ISSUING CORRIGENDUM ORDER '
VIDE OFFICE ENDST: NO 5920-24' DATED .
24/12/2019 AND AGAINST NO ACTION TAKEN
ON THE DEPARTMENTAL APPEAL OF THE .

: : APPEALLANT _ WITHIN _THE _ STATUTORY'

PRAYER IN PETITION:

issued vide office Endst: No. 5920-24 dated 24/12/2019 may. kindly

On acceptance of the instant service appeal, Corrigendum order |
. |

I
be set aside/cancelled void ab initio,ﬂineffective .g'po.'n the fighpé of !

the Petitioner.

Respectfully Sheweth: -




That the Appellant is a law abiding citizén belong to a hlghly‘

qualified family of Utla, Gadoon, district Swabl Moreover the .

instant Appeal has been filed through its authorlzed attorney
(Copy of Special of Attorney is attached as Annexure “A”)
That the Appeal is resident of above mentloned address whlch
comes in the territorial jurisdiction ot' Union Cou'ncﬂl Gani
Chatar Swabi, KPK. | o AR
(Copies of Resident Certificate and domicile are attac'hedl as
Annexure “B” & “C”). ‘ C o
That the Appellant successfully passed SSC Examinafion in
2010 with distinguishing marks from Board of Intermediate and
Secondary Education Mardan:. Moréover after passing’ - S.SC
Examination the Appellant :: paseed “:the: ~intermediate
examination from the same Board in the annual session of 2013
with grade-A. e e e Ak
(Copies of Certificates are atta:ched as Annéxui’e “D” & “E”)
That the Appellant after passmg Intermedlate Exammatlon the
Appellant successfully graduated from umversmy of Swabi and
afterwards did her master in the Zoology in ‘the year 2017.
(Copies of degrees are attached Annexure “F” ' “G”)

That the Respondents advertised jposts.for PST (Female) via NTS
and the Petitioner appeared !in the test” and . got' :succéss
resultantly and consequently the Petltxoner was selected for the
post of PST in GGPS AlZ KHAN BANDA along with other
candidates vide office Endst No: 619- G/PST NTS APP’I‘/DATED
31. 01/2019. R e e T e

(Copy appointment order is. attached aisAtme'_xur,‘e “H”j- 2o

That after appointment the Appellant joine'd the duties in GGPS

Aziz Khan Banda Utla Gadoon and submitted its‘Charge 'Reoort.
(Copy of Charge Report is attached as Annexure “I”) _

That Respondent No. 1 mala ﬁdely 1ssued a. Corrlgendurn order
Endst: No. 5920-24/dated 24/12/2019 wherem ‘the Appeilant
has been transferred from GGPS.Aziz. Khan Banda to GGPS
Kulyar and Respondent No 5" is placed on’ the post of the

Petitioner. el . '.‘». oot '\".'L‘?.IT.".
(Copy of Corrigendum Order dated 24/ 12/2019 is attached
as Annexure “J”) Lo L .«" S ':=".“'- B

That the Petitioner feeling aggrleved from the 1mpugned
Corrigendum order dated. 24712/20 19: having 'mo: other
efficacious remedy filed Constitutional Petition No. 343-P/ 2020
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- ill w1ll JLISt to give benefit to. blue:. eyes person and V1olates sthe

PMWmF'

most

(Copy of appeal is attached as Annexure “L”)

GROUNDS RS

That the impugned orders of: the Respondent No 11s 1llegal agamst- : :

the facts and arbitrary. - e e code e e

. That the Respondent Nol 1is - bound to follow the law rules in

vogue.

. That -as per clause 13 of the -terms and cond1t1ons of the:.
appointment order the post of the Petitioner is not transferable and -
the Respondent No. 1 issued ' politically’ mﬂuenced corngendum :

only. for the transfer the Pet1t1oner which 1s agalnst the law and .

rules

. That the Respondent No. 1. 1ssued the lmpugned corr1gendurn Wlth.

fundamental rights of the Pet1tloner

. That such: an adverse order i is also agamst the fundamental rlghts

of the Petltloner - L

That the appomtment of 'the Petltloner has. been made on school

based and transferrmg the Pet1t10ner from that school is- v1olat10n "

of law and terms and cond1t1ons .of the Appomtment Order

That the school to which the Petltloner has been transferred 1s very '.
far from ‘the residence of the Petitioner and there 1s no local |

transport in. the area and the. Pet1t10ner has 0 walk for 3 hours by |

foot to the duty place being a female 1ts almost 1mp0331ble for the
Pet1t1oner ' F o

IE t. “ e
e nd, <,1
i . .

.That any other point w1ll be ag1tated durlng the course of

arguments - ' ST s T e ¢'~:‘.'rf-.“.?-:.:.'.

In view of the above facts and cxrcumstances 1t is therefore,
humbly prayed that on acceptance of the instants = Service

Appeal the impugned corngendum order dated: 24ﬁ12/2019 of- the

'
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Respondent No. 1 may kmdly be set asxde, cancelled as the same 1 5
against the law and rules. 0w - ._.:: S '
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. Any other relief not speclfically prayed but deemed fit and .
proper may also be granted i m favor of the petltloner‘ R

| Through: | oD e et
CEITRL T T Ahdullah Shat Law Chambér - [

Coe- 0T niides 15-A Nasn Mension uilmar ' Ix’i ~.;
"7 Buiding Shoba gaca Pashawar S
Céll_#: u‘o.il-QZIjb:GBT‘ .. A

- ABDULLAH SHAH
. ADVOCATE HIGH COURT

TR Barnster Babar, Chambers,
Lo 15~A Nasir Mansion,

. . Railway Road,

‘Peshawar, Pakistan. .

. . Tel#0331-9206687

Email: shah_abdullali15@yahoo.com.
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List.of books .- :
1. Constitution of Islamic Republic of Paklstan. A - e
2. Any other relevant material as perneed © . - . . 7. PRI ; .
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| BEFORE THE KHYBER PAKHTUNKHWA. SERVICE TRIBUN
: B ' PESHAWAR - .

S:ervic‘é :Aj)pc.al No. _ . _' /2020

* Uzra Begum

VERSUS

Govt. through DEO ETC

. AFFIDAVIT,

I, Magsood Ahmed Khan ~Jadoon S/o Ayub Khan R/o. i
speclal attorney holder on behalf of the appeallant , do hereby; B
solemnly affirm and declare that the contents of the ; accompanymg EE

appeal are true and correct to the best of my knowledge and belxef

and nothing has been concealed from this Hon’ble Court.

7 -éz-oo/ .

Depohient
phdullah Shah Law Chamber ' . Magsood - . Ahmad |
price: 19-Alvasn MIgNSION Uikl .‘ S ' ) Khan o
Busding Stivba dacai l;'é%h;ual . :
frik A e — B R0 S40 w_zcm-
ullehshah |
Advocat? ’ o /’Moé . 6}4?_? ?3/\_( 7\/7

affirmation

day of., ...
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UNION COUNCIL GANI CHATAR SWABI (KPK)

 Ref No. RC-Lt-#-UC(VC-GCY/2017 Date (=69 -20/8

Resident Certificate .

‘ . This is certify that
M{. /Mis:.s Uz ya Be{l;‘u’@ W
FIDIYY of AYUb  [Chanm

_CNIC NO... /8202 - 99,5 36/ f-'é is the perr%anent resident of -
Vilage (At Union Council Gani Chatra

Village Cotincil ___L(14a District Swabi Tehsi Topi

All these if?i'_formation are in our knowledge.

Lo
. o /’
LN . Sec [etar/iy

Unlon Cotheil Gani Chatra
ATTESTED
toDeptrde copy

SECRETARY
Advocate

9)}E00ARN
Adoo ansy=2q O3}

V/COUNCIL 4
JUtla:

T R R L AR AR RARR AR AN AU AN o1 '+ T LD DR AR
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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Uhe Mniversity of %maht

KHYBER PAKHTUNKHWA PAKISTAN

9.))1)01?5{6‘ '
U/la Bg,unj_ : s/%/0 Ayub Khaﬁ |
ims puLSueh n courge of gtudy tuly apmuheb .hp tbe _

Wniversity of Swabi for tbv begree of,

Bachelor of Science

1 gnb hag pagsed all the vequigite eﬁ:arn({mtidng i -
g Annual 2015 |

(s 111)(5’ dayp avpuritted by this unibersity for tI)ej‘:atot;.enwutimwbjf{ |
| Yeqree. ’@Zbc examination was taken:

--—.__.....—-

mevn unhm thc seal of Wniversity of Stwabi; 3Bal\1§tau on tl)u
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o

DISTRICI' EDUCATION OFFiCE (FEMALE) SWAB]
-+ {Office phone Fix No 0938280339, mlsfswabl@yahoo cum):‘:"‘

'ORRIGENEJUM ORDER.

Consequent upon rccommendatlon of the cnqmry committee - . »
) "lﬂd in pursuamc of Directorate of Elementaiy & Secondary- Education Khyber - . .
. "'._'P.ll\htunldww*\ Peshawar letter No.4314/F No.22/F /Appeal Swabi /Dated N
‘ P.:shaw'u The 04-11-2019; the following n1ochﬁ0'\t|on/couq;cnclum in the PST- '
I‘emale appointment order issued vide this office Endst: No.619-G/PST NTS

Apth/Dated Swabi the 31-01-2019 may be noted against the followmg
cund:dﬂtcs in the bcsl interest. ofpubizc service.

‘: No Name.‘o'f.’l'eacher Orlgmal School May be read as Remarks

I [ Asma Irfan PST GGPS Kulyar (G) GGPS AzizKhan - |V/IS#2 | '
e Banda(G). R
GG S:'.KL11>'aL(G) NS HA

e R |Mzra Begum PST GPS Azlz‘"' i
) Banda (G)
| -
AT (SOFIA TABAS SUM)
" DISTRICT ERUCATIOIN OFFICER
to be (FEAMLE) SWABL
Advocate

Endst: No. 5320724 /Dated Swabi the __2.4 I (L /2019
’ f Forwarded to the: -
. 1".Director Elementary & Secondary Educatlon KhybeL Pal\htunl\hw'\ Peshawar
.. 2 District Accounts Officer Swabi. ' i
3. District Monitéring Officer Swabi g
P SDEO (Female) Topi. Swab1
5 Ofﬁcxal Concemecl :
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- Judgment Sheet o
|IN THE PESHAWAR HIGH COURT, PESHAWAR
: * JUDICIAL DEPARTMENT ;
W.P.No.343-P of 2020 |
: - JUDGMENT
Date of hearing __12,032020
Petitiox;er s) (Uzra Begum) by Mr. Abdullah Shah. Advocate - _
Respondent (s)(Government through District - Education Qfﬁger,[Fe-mal;i
Swabi and others) by Syed Sikandar Hayat Shah, AAG alongwith Fazie

Khalig, Litigation Officer office of DEO (M) Swabij and Junior of Mr. Khalid
Mahmood, Advocate . : : . o

rerereae . L
MUHAMMAD NASIR MAIiFooz, J:-. Thiough the

instant petition .uhd-er Article 1-_99 of the Const'itution- cf)f

isla'mic RepulSlic of Pakistan, 1973, petitioner has prayéd fc}r .
the fouov‘ving relief:- |

It is, ;herefore, most humbly prayed that on
acceptance of the writ petition, the ixhpugned
.-corri'g_eﬁdum order dated'24.12.2019 of the
respoudent No.l1 may kindly be set aside,
cancelled as the same is against the law and
rules. ‘ '
. "Any other reliéf -not specificaily prayed but-
| - deemed fit an& proper may also be granted in

ATTE

to bé trte copy
+ Advocate

favour of the petitioner.

% 2. Brief facts of the case as per contents of the wfit

petition are that The respondents advertised posts for PST



(Female) through NTS and the petitioner appeared in the test
!

and succeeded, resultantly she was selected against the poét
of PST in GGPS Aziz Khan Banda alongwith other
candidates vide office Endst No.619-G/PST NTS/APPT

dated 31.1.2019. After appointment, the petitioner 'submittéd

“her charge report. Respondent No.l1 malafidely issued ‘a

corrigendum order Endst. No.5920-24 dated 24.12.2019 -

wherein the petitioner has been transferred from GGPS Aziz

" Khan Banda to GGPS Kulyar and respondent No.5 wés ~

placed on the post of the petitioner. Against that, petition(;r
submitted departmental appeaV/application to respondet;t
No.l but all in vain. Feeling aggriéved therefrom, thj:e
pétitioner having no other adequate and efficacious remedgl,

has approached this Court through the instant constitutional

petition.

S3. Respondents submitted their comments, wherein

they have raised legal and factual objections. Preliminary

objection regarding non-maintainability of the instant

petition has been raised, inter élia, that the private respondent

No.5 was being at a higher on merit in the union council bt

to

trble copy
" Advocate




was appointed in far-flung area. On her appeal before the

DEO (F) Swabi, inquiry- waé ordered and on the
‘ recorﬁmendation of inquiryA officer, the in_lpugne:d
.corrigekndum order wa‘s issued. Moreo§er, an objection has
been raiséd thgt the subject matter, being transfer of a civil
s_;.ervant, relates to terms and conditions of service, for which
the petitioner may seek proper remedy before appropriate -

forum.

4. We have heard arguments of learned counsel for
the parties and have perused the documents available on the

file. .

5. - ~ Meeting the preiiminary objection of learned
Additional Advocz;te General, we fee] that the objection has
got force. From the very perusal of relief in the main writ
pctition, one can easily arrive at a conclusion thiat petitioner ‘
seeks cancellation of the order dated 24.12.201;9 though
termed as corrigendum but in esscnce- it is a transfer order
| from GGPS Aziz khan émda Khan Banda to GG?S Kulyar.
j % Thoﬁéh based on an inquiq of scnipr officers who found the
posting of respondent far aWay ﬁém her union council or

ATT %‘? STED
to b&true co;:;y

Advocate
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D.E.O(F).and others,  .-'..... Respondents

| - Subject : SPECIAL POWER OF ATTORNEY .

I, ASMA IRFAN  daughter of IRFAN ULLAH residents of village
Utla. Gadoon. , - Tehsil {Topi, District Swabi do hereby nominate and
authorize _SOHRAB ALAM, MUHAMMAD IHTISHAM KHAN - SONS OF IRFAN
ULLAH . IRFAN ULLAH SON OF MAHMOOR KHAN ALL RESIDENTS OF VILLAGE

UTLA, TEHSIL TOPI, DISTRICT SWABI_, as my special attorney in the above

. mentioned case , pending before the KHYBER PAKHTUNKHWA

\ ,SERVICE .TRlBUNfI;'\L PESHAWAR - . They ‘are authorized for
. -appointment of plead.e'rlla‘Wyer 6 make r"epreééntation on my behalf ,
. to take oath and offer o'ath; to givef‘affidayit to filed application and

o et

‘ . ! ‘g . - - . - 3 . - N - -
. "r?p“!icatlon ,{0 appoint commission, to deposit costs in- the case on
. ‘~\. 1 . . -

i . > et : B e e . ’
4 %"};behélf", They are authorize to submitthe above captioned case :
{ -
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. my behalf They are also duthorized to do all the needful /legal acts
and participate in the proceedings;on my behalf ,as-and when-

‘ All the acts done and performed by the attomey necessary for the case will be
- o accepted to me as if it was done. by me .
This power of attorney is executed this day. 08/12/ 2020 at Judicial complex
Swabi R -, Exccutants .

ASMAIRFAN - © -+ 0T d/

CNIC No 16293—0613"0-2 0

requu'ed in the case. ' o . . ‘
I
I

Special Attorney - h Speelal Attorney _
L © SOHRAB ALAM ° \ ~ .- " IRFANULLAH = . - = = _-°
o CN!C NO 16202-0511098 1 ! CNIC NO 16202-0992661-3

,_° ‘ . o Spocinl Attorney @,W\A o _
: Muhammad ihtisham Khan - Vo e e
CNIC NO 16203-0374228-7 _ s
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g Witness No1 o R Qitness No2
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PESHAWAR

Service Appeal No 10190/2020

Uzra Begum D/O Ayub Khan R/O Mohallah Kandaro, Village &
Tehsﬂ Top1 Dnstnct Swabi

L
!.

2.

{

)

.= )|

VERSUS

L Gowt: Through District Education Officer (Female) Swab1
Director Elementary and Secondary Education Department !

Peshawar.

Secretary ;of Khyber Pakhtunkhwa (E&S E) Departm ivil®

Peshawar.’
District Monitoring Officer Swabi.

Asma Irfan D/O Irfan Ullah R/O Utla Gadoon, Tehsil Topl,
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Description of Documents
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Para-wise comments along-with Affidavit

Annexure

Enquiry report
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2013 PLC (CS) 864
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"‘-; . BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL l 1. !' AL
- PESHAWAR -m;-_": O ;:
Service Appeal No.10190/2020 SREY A A 1 CRRT
Uzra Begum D/O Ayub Khan R/O Mohallah Kandaro, Village & Post Ofﬁce Khas Utla‘ g ,‘,,?f%. ¥
itetind el
Tehsil Topi District’ Swabi............ccooooooiviiiiiiiiiiiin . Appellant 4 " % 3' R flr“ =
. BES AT R
‘ VERSUS , t- §+. " E i* ‘}r 4
1. Govt: Through District Education Officer (Female) Swabi ! i L R P kﬁ%ﬁ%,
'2. Director Elementary and Secondary Education Department, Khyber Pakhtunkhwa; . . ;gﬁ{}é 2
. Peshawar. P e IERJ’
3. Secretary of Khyber Pakhtunkhwa (E&SE) Department ClVll Secretarlat Lt rf?ag;
Peshawar. . i 1N
4. District Monitoring Officer Swabi. 3 i‘? ;f i
5 Asma Irfan D/O Irfan Ullah R/O Utla Gadoon, Tehsil Topi District Swabi. : 3( d b
...................................................................... Respondents ‘ '{fr;l}a;i
1 ‘ t' . ;‘!v‘ L ‘!i[f‘ \l‘l'l ¢ !h"’"ig :‘:
PARA WISE COMMENTS ON BEHALF OF THE RESPONDENTs No.1 TO3 ; S t¥
TR N : 5
Respectfully Sheweth, ¢ Fost Dffice Khas Utl'fig‘ HE 7:
| w L0t Appeilant ! e
| PRELIMINARY OBJECTIONS. , i i
| ) 1 That the appellant did not avail the remedy of departmental appeal against the | ' ;ﬁw»
i timpug’ned order, hence the appeal in the tribunal is not maintainable i : §{3§¥ ?g
~ L hERDRE W Ehvier Pt yag !3‘1‘}{»
2. That the appellant has not come to the Tribunal with clean hands, hence the 5 ”45%‘{;
’ appeal is not maintainable. Tty Tew oot | : i i
That th R
3. That the appellant has concealed the material facts from the Honourable Tribunal. ; 3
4, That the appellant is estopped by her own conduct to file the i mstant appealt ' ,_"ii *
1 L L3
5. That the appeal is bad for misjoinder and non-joinder of the i necessary pa:'ty [ ;Z"E 3 '
6.4 : That the appéllant has filed the instant appeal just to pressurize the respondenits! ’:!}5‘ %;
Z. That thekapp‘ellant has no cause of action to file the instant appeal: ﬁ;%
o ia R YRR ) "I':yl;x{f&
8. That the appeal IS not maintainable in the eye of law. :l ¥
? s That the mstant appeal is not maintainable in the present form and also.in the . i’i’

2t e

it LV oillst e
present cnrcumstances of the issue. S L dgeilis

ke
s,

10.  That the'departmental appeal is badly time barred, iz e ’ *x}i'gl
) i i I T :1‘% 15:.
Facts: : N
i
1. That the para relates to the personal matters, filing of appeal. .through authorize L
attorney of the appellant. The appellant did not file any departmental appeal, against the : T
corrigeridum order Endst:No0.5920-24/ dated Swabi the 24.12.2019 within' a stipulated A
period of one.month, which is annexed as J with the appeal at page:21: The appellant 1é ..
annexed.a page as L at page 26 claiming her departmental appeal dated 04 03. 2020 ’,!x« 4
which is badly barred by time. Furthermore, this departmental appéal was not Submitted : % A
fo the competent authority or appellate authority. The appellant did inot' avail the remedy ."ng
of departmental appeal against the impugned order. So the appeal in the tribunal is not i g,t,
maintainable. Same' is reported in PLJ 1991 Tr.c (Service) 153: 1992 PLC (C S) 666, ‘;Qgﬂi
1994 PLC (C. S) 1262, 1994 PLC (CS) 606. srvamdelio g ‘tzg;‘
v, ‘\é 3‘:
v 292 Correct to the extent that the appellant belongs to Union Council Gani Chatra that . {»“;?
is why she was appointed in Union Council Gani Chatra post. E 0‘ %
3. That the para relates to the passing of SSC and Intermediate examinations of the ’;
appellant. ’J; ‘
Y e S
B et . o
sﬁ $\N T oo (et
“\‘3 \"e“\a\ \ i . T . IS “i}
FA G Lok Lo T e ;’
3.7 L i \ > .6 - Y [3 ¥
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4. That the para relates to the passing of Bachelor and Master of the appellant

-3
5. That the para relates to the advertisement of various dlstrtct cadre posts mcludmé-
the PST posts and the process of recruitment.

6. Correct to the extent that the appellant Jomed the duties and took over charge at
GGPS Aziz Khan Banda Utla Gadoon.

7. That the private respondent No.5 Asma Irfan D/O Irfan Ullah R/O Utla Gadoon

filed an appeal against her adjustment made in the appointment at GGPS Kulayar, a far

. flung school in Gadoon Area of district Swabi wherein according to her, she was

deprived of the right of posting at the nearest station, being on high pedestal in merit Mr.

Midrar Ullah DEO (M) Bunu was appointed as an enquiry officer to probe into the matter

as per attached application in respect of Mst. Asma Irfan PST, GGPS Kulyar Gadoon

district Swabi by the Director Elementary and Secondary Education Khyber

Pakhtunkhwa Peshawar. After conducting enquiry, the recommendations of the enquiry

officer are as under:-+ o apa o,

: Gleaning, analyzmg and thorough perusal of all the available record and evidences, l

rummaged out’ thatlthe right of appellant accrues for adjustment at ‘GGPS ‘Aziz Khal

Banda in order to meet the ends of justice and equity. Keeping in view the above

discussion, the follolwmg recommendation is suggested for further necessary actton.
1. The adjust‘ment/posting of Miss Asma Irfan and Uzra Begum issued vide

appomtment order No.619-G/PST NTS Apptt: Dated Swabi the 31 01,2019 at S.No.17

and. 19 resPectwely may be exchanged. That is Asma Irfan is recommended to. be_
adjusted at GGPS'Aziz Khan Banda while Uzra Begum being at low pedestal'm Unton '
Councrl Merit be adjusted at GGPS Kulyar". ;

Thus the respondent No.l rightly issued a corrigendum order Endst No 5920 24/dated

24 12 2019 wherem the appellant has been transferred from GGPS Azrz Khan Banda to.

.GGPS Kulyar and prtvate respondent No.5 is placed on the post of the. appellant Enqutry

report annexed as.. A Uit s B
[ R LR R \1 30s . I e tqq!!}tﬂ‘t

't
+

8‘2‘ That Govemment had every right to introduce its policy and the C urt could not
substttute the po]tcy decision w1th its own opinion. Ordinarily, transfer and posttng could

.....

ofﬁcer .was sun‘table for which place Same is reported in 2013 PLC (C S) 864
annexed as B.

9. re That the appellant did not submit any departmental appeal to’ reSpondent No l
The appellant’ 1s not an aggrieved person at all, because the impugned’ comgendum was
1ssued by the, ,competent authority after observing all the codal formalmes . The
1mpugned order is legal , in accordance with law, facts and policy. The appellant has no
cause of actton to ﬁle the instant appeal and the appeal in hand lS hable to be dtsmtssed

i D5 e CRTE
mter alta on the followmg grounds:- t‘ , A, » L.r’t Jandz 1
i;' 3 E o1 o i e apslime, t:'t'n. rg: -
Grounds: s '
A. Incorrect hence denied, the impugned order of respondent Nol is legal, i
accordance with Taw, rules and policy. aies e Court eoudy no
SULET pS: x-) tl,:u TInG post 'IG -)l.t
o L. ,] -

'14 J.?;- \)nn:

)
B... Incorrect hence denied, the respondent No.1, is the competent authonty, and he
followed law, tules and policy.

C. lncorrect hence denied, it is not transfer but corrigendum. The ptivate respondent
No.5%ig” htgher in“merit than the appellant. It was right of meritorious candidate to’ be
adjusted nearer thar the appellant. The impugned corrigendum is an accordance with law’
rules.and poltcy The political involvement in this particular case is out of quéstion. * 1+

IS .“ * g, L .x'\x‘.‘-f‘l”

i gy EeRs I W

.
‘ llt
T E R T

Y iee - e ATt t
£ [ W i BON SSART 1 & N 0.1 v,
- - - .

.y}'__
bz

e

h :‘3‘)
Iy

=

AN

BTSN S O L TR T el 2 ]

St

IS

S

olary &
e Ve

AR

Grgarraes

G SRR NS SN A

A

Lt

pe -
N

. . dJ .- " -
B R iy

.

¥.w

20y vl a1

&0
e - e SR e e W ST ”
o - : P

SR i e ek M T P B

Lm L 2Te T » B .

PN S e €.
g y

AeipmERA vAy

Py ey e R o) :
AR e .‘,‘:v\v..ﬁt"’f\"“ £ a S
- IR TN

O

R S T LE I W S T T

-
ETS
i ks —obmge

v
e

o sy

.
4 e
2

Pea LN
B . N P e R Lot ]
e A e
s i 7
554 %k
bl |

o .

1% O

AR,
Saaieumt aiald

v -

et &

TS

"’i"
oy
I ¥

f2

LTS

gy

oo pn

.
s

...
St

S PP STt VAT URNET JINY WIS JUEDUG R ST TN Sl

Moot - & ikt

poie

-

.........-
A
v s s
e BAy T st

AZBEER TR

~
i

It aad
R

- .

s 8

T owade

Vs ey
o et T G R S S A

R
s em e

ot

- g

AT

S §a TR T R R

OF

S b I ARET AL I TR,

2254




. .,,
SN - NPT OrY
; phvise s

D. Incorrect henge denied, the private respondent No.$ is hlgher in. ment_than_'the
appellant, hence the corrigendum was issued just to correct the | \error= The, ﬁmdamental
rights of the appellant were not violated but protected. The prlvate respondent No 51 s4
also a law abiding citizen belonging to a highly qualified family of Utlg (Gadoon) dxstr

Rl

Swabi, official respondents are bound to protect the fundamental nghts of the pnv
respondent No 5 too. Hi

. 1
N
1 [

i
!

FF -Om.
‘0::::"*

¥
l
i . ! i :
I.i TR ! TR ‘E.f:; &i E
E.. Incorrect, thence denied, the impugned corrigendum orden 1s a.transparent o det;
and is an accordance ‘with law, rules and policy. RSN 3
): N i H
- ' . $ ! g
F. Incorrect, hence denied, the corrigendum order was 1ssued'by the competenti
authority after observing all the codal formalities. Justice to all concemed 1s done i 1n this i
particular order. The appellant was lower in merit than the pnvate respondent No 5‘

Corrigendum is a legal way for correction of any error or clencal ‘mistake. It 1s not
transfer but just adjustment. : . : I

P : 0
i P
r; 'a‘ t( \1 ft R

T,
Gi Incorrect hence denied, the appellant opted that school. lt was. her choice, 'T

plea/stance of the appellant is conJectural and ludicrous. The appmntlnent/adjustm t

!
made in her opted/ch01ce school in her native Union' lp,ouncﬂ “thee 1 hou 5
Journey/dlstance in the same Union Council seems ludicrous. "l{helpnvate"r'ésponde

ik s e
l\lo % is. hlgher in merlt than the appellant. ;l' ;_ N 1:‘*, ki
w 5 ~3) ’ ] LF

»
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- -retman

o i
H. ’Il”hat respondents seeks permission to raise/argue othe(_'p01nt's P,Q{.!,.ﬂ}?p a
H K ARIRIS P 00 8
hear}ng this partlcular case. ;l RO

Sy = s o ,.,—.m"-u,.-

i o vt

r ln view of the above stated submissions, it is earnestly requested that the
may very gracnously be dismissed with cost.
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. | Affidavit

F

I do hereby solemlnly affirm and declare on oath that the contents of the.

a\!la o V’AILA. “" uh '\‘g\.

comments submltted by respondents is true and correhtlto itheibest; of‘my;
Pl Eied VT iy

knowledge and belief and nothing has been concealed 1from this Honourable

g

1

Tribunal.
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Annexure —4 @

| DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION
KHYBER PAKHTUNKHWA PESHAWAR

i
|
i

.
|

To |
Tbe District Education Officer,
(Femzle) Swabi -

Subject:- INQU]RY REPORT

officer.

|
)
i
i

Endst No. /

PA to Dlrector E&SE KPK Peslnwar

Copy of the above is f01warded to the:

No\\B1Y /. FNo.22/F/Appeal Swabi

Dated Peshawar the U\ ’ , f

,De

E

12019

’SE Khyber Pakhtu

hwa

I !am directed to refer to the subject cited above and to enclose herewith a copy of
enquiry report carried out by Mr. Midraullah DEO (Male) Bannu in respect of Mst. Asma Irfan
| .

PST GGPS Ku}yar Swabi and to ask you to implement the recommendations of the enquiry



b

INQUIRY REPORT OF DEO (F) SWABI ON THE APPELAL OT ASMA IRFAN PST

N GGPS KULYAR (SWABD - - /l
l

Reference D1rect01ate of Elementary and Secondary Education letter No 6080-89 Dated

?2’5 72 ‘77‘ |
26/09/ 019)011 the subject tltled above, 1, Mr. Midrarullah Katozai DEO (M) Bunnu being

mquny officer in the instant case, visited DEO (F) office Swabi in conmection with to conduct an
|

inquiry regardin’g the issue of adjustment in the PSI recruitment. The instant mquuy is being
|

carued out in response to the appeal filed by Miss Asma Irfan PST GGPS I\ulyfu (Gadoon)

-district Swabi IWho hasArecently been appointed as PST teacher at GGPb I\ulyar a far flung

. i ’ . . . . .
school in Gadoon area of district Swabi, got aggrieved by the impugned order, whelem
I _ ;

according 1o Her she was deprived of the right of posting at the nearest station being on high

1

" pedestal in merit, hence the present inquiry.

|
Methodologies Used for Inquiry

I
1 .Field Visit i

2. Obtaining mform'mon ﬂnoUOh questionnaires

3.Interview !
' J
4 .Cross-questioning
i .
5. Obtaining information from Adjustment Committee and Establishment Branch.
| - :
i

Venue |

W89

District Edpcation Office (Female) Swabi.

f)/”JL\ A

|
As per avelment of the appellant Miss Asma Irfan PST, in hu appeal to DEO (F) Swabi, and a

] At _
Background/Problem review

copy of the same endoxscd/dehvued to Advisor to C.M for Elementary and Secondary 'Edueat_xon

who subsequently marked the same to Director Llemcnt’u y and Secondary I:duc,atlon khybu
l

Pakhtunk;hwa Peshawar thereof, upon which the Ilonomablg Director ordered initiation of . {
. i I .
inquiry tib probe into the matter and to ensconce the right of meritorious candidate in order 0

I -
meet the ends of justice.
!
Brief facts about the history of the issue are as under:
o . '

. .
j ' “Distt: Bduzaliyi) _
| S o (Female) Swabl

s T N1
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; . re
~ ™ - . "
s .
et 4
R -

7
2
N

' ‘_,/; : 1. That District Education Officer (Female) Swabi advértised sevemy Eight (78) PST posts
i 1 ’
A - in d1strlct Swabi, wh1ch were to be filled through umon council wise school based policy

notlﬁed as The Khyber Pakhtunkhwa(Appointment, Deputation, Posting and I;c:nsfer of

Teach_g:rs, Lecturers, Instructors and Doctors) Regulatory Act 2011, Dated 12 ]\/Jay 2011
2. T,h_at- s{he 1001; test conductea by NTS and. secured ;_4_@9_ Both the test marks and
. z-lcader?nic marks were then combined and calculated for final merit list which yielded
_] 1 1.79 score ?n total to her credit.

. . ! . . . . . ’ .
- : 3. That out of 78 posts, 5 PST posts were lying vacant in the Union Council Gani Chatra,

already advertised by the office, were subsequently to be filled through top five
T . :
candidates of the same union council, provided that they have opted for these schools in

their épp]ication forms submitted to NTS. )

Ard

4. That |the appellant having secured 111.79 as cumulative score ranked number 3% out of

lying school mmely GGPS Kulyar, in spite of the fact that she had the right to be posted

|

|

|

|

|

|

|

o five +'in the U.’C merit. Notwithstanding, she was adjusted at a very hard and far-off out
| _
| at GGPS Aziz Khan Banda, being nearest to her 1c,:,1clcnce and whlch was also one of her
|

|

'%velopted schools. But astonishingly, a candidate having low merit, who ranks/talls the

’t’\ lastone amonvst thu, selected C{lndld"lleb was 'ldjllblCd at the nearest statlon i.e GGPS

W\ ¢3 e
e 'c.‘"@ 'é’?} -
Findingé of Facts

In order to establi'sh the right of meritorious candidate foi the purpose of posting/adjustment at
the opted schools, the inquiry officers made use of all the available information. Parawise perusal

- of record, merit list, minutes of the recruitment commiliee meeting, working ‘papers and

appointment order collaborated with sieving and sifting of evidences, rules and criteria begets the

1ollowm(r evidential commems

1. To begm thh the District Education officer advelused Seventy Eight (78) PST posts.
Tile advertisement was [’loatcd in Daily Mashriq on 03/12/2017. (Advertlscmcm is

attulnd as annexure “A”) lhesc posts were to be filled through school based ene year

ety

contlact/adhoc pollcy Desirous candidates apphcd for and submitted application to



e

T ek 24

|
i
|

J T v .
NTS. After the written test conducted by the NTS, test marks and academic score were
. : _

combined and calculated using a formula already in vogue for the purpose and the final
. .

merit list was ﬁrepared and displayed at the DEO (F) office Swabi for information of all
! ' ‘ ’ '

the concerned.

Since PST recruitment is carried out through union council wise school based policy

notified as The Khyber Pakhlzmkh\-va(flppoin{me‘nt, Deputation, Posting and T/'(J}?.?jél‘ of
i ‘ ' '

Téachers, Lecturers, Instructors and Déctors) Regulatory Act 2011, Dated 12 May 2011.
| _ :

(Act is attached as annexure “B”) and the instant inquiry is related to Union Council
G‘Tani Chatra, hence the inquiry is confined to this U.C only, leaving other vires of the rest
o;f the Union councils.

: .
Final merit list after necessary scrutiny and rectification was displayed on notice board

|
and working papers were prepared for finalization of eligible candidates. (Final merit

list is attached as annexure “C”) Perusal of final merit hist reveals that Twentv
1

gy S gt e west on B0 Wik Chizies sod mmale 2Retr WMas 10 ofeier IDEr Juwed od

1

for Tinal selection on merit. Since only five vacant posts were available, upon which only
| _

five toppers were to be appointed provided that they have opted for these schools in their
J : . i

ffbrms. Resultantly, five toppers belonging to the same U.C qualified for these five posts.

_ ‘fTh'e.ir merit with choice of schools is as below: : i
;(S.No Name of | Score Opted schools of the candidates
\l candidate 1 3 T3 R z
GGPS GGPS GGPS GGPS . | GGPS
Aziz A Gul KulyarA Check Jaba
Khan Abad Sikolai Mazghund
1 Azra Jehan 122.76 Opted . | opted | opted Ovpted opted
2 Maman'da | 1 i3.68 Opted opted opted Opted opted
Begum- | ‘ ' -
Asma Irfan 111.79 . Opted opted opted Opted opted
4 | Nabila Khah 110.38 Opted opted opted Opted opted
5 Uzra Begum | 108.91 | Opted opted opted Opted Opted




|

|

!

4. The next question Which is the keynote and kernel issue to be addressed in consonance

with rules and cl'lritefia is the determﬂml‘ion of merit for adjustment against a specific post. .

A situation may; arise where more than one céndidale give their choices for certain school E

and all of themE enter into a competition as in the above - case whetem five candidates

opted for the same five schools and any one can be adj usted anywhere amongst these five
;

school without v1ol'1tmg the merit in terms of recruitment, that is meritorious candidate is

not left of appomtment and a low scorer does not enter into the cluster. Now, in such like

situation the questlon of adJustment arises as to whose ught of adjust at the nearest

Station accrues |and under what pohcy

In a‘djustmentv'after promotion or appointment, the rule of thumb, which is broadly ‘

S :
accurate guide;or principle, is to adjust a candidate to their nearest station'if no one enter

into a competmon with him/her mespec‘uw of their merit po:mon for appoinfmend,

however if compeliiion is there for adjusimiens a1
1

1
LT DUERBCESE SUCACER. TR g

[

B0 TRONT DS COCERe s Mol L i i.:.:":t. TR Jeoitivan, Ceenienra e Seem b Sk

{
. ~ . - - R . - - - -
the basis of score and age in recrultment s weil as FYDETEIIGS O SCWMBOTEN
|

employees. !

The appellant :beir]g at number third in the U.C merit has the claim that GGPS Aziz Khan
Banda is nearest to her and that she has the right to be adjusted therein. Shc also

challenged the adjustment 0[' Uzra Begum who being the last one in merit was adjusted- at

GGPS Aziz Khan Banda in spite of the fact that both were desirous for the same station.

Since both th?e candidates are striving hard for lhe-same school, hence in the.instant case

the‘principlesl'l of merit, right and justice ought to be applied without any discrimination ‘
and ‘partiality‘:.
Tt ‘is evidentfﬁ'om all the record and dossiers that the appelkmt Miss Asima Irfan has
secm:ed 111 79 score while Uzra Begum has got 108.91. Besides the score, the D.0.B of
Asma Irfan is 12.4.1993 while that of Uzra Begum is; 1.4.1994, which sho\ys that the

appellant is EI’IllSO elder than Uzra Begum. Side by side the former falls at third position in

(. .
union council merit while the latter is the last one in merit considered for appointmen i



O

the same union council. Hence; it can safely be said that Asma Irfan h"td the. 11ghl to be

adjusted at GGPS Aziz Khan Banda instead of GGPS Kulyar.

. | . .
Having gone through scrupulous observation and analysis of all the available record
! _ : :

: | ;} _ |
evidences and principles it has fully been ensconced/established that the appeal of Miss

. |
Asma Irfan is laden with supportive evidences and can never be refuted within the definition
of merit, right and justice which has now got the force of rules for adjustment in the present
!

situation. :
. . i \/H/
- [
Recommendations:

v
¥

Gleaning, analyzing, and thorough perusal of all the available record and evidences, 1

I
rummaged out that the right of appellant accrues for adjustment at GGPS Aziz Khan Banda

in order to meet the ends of justice and equity. Keeping in view the above discussion, the

1

. L is ' " :
following recmj'nmendatlona a2 suggested for further necessary action:

ST -
1. The adjustr'nent/posline of Miss Asma Irfan and Uzrz Begum & issuad vide Agpa
Order N n IS-GPSTINTS Ange i; s -ﬂ#n..-_%‘:@y*s:s G BT amd B pesperti
" _

i . .. o o T
be exchanged. That is Asma Irfan is re GGPS Aziz Kazn

| "-——ﬂ_-_

Banda while Uzra Begum being at low pedestal in U.C merit be adjusted at GGPS

commendead 10 be adjusted at

Kulyar.

| o . .
Signatuie

- Midraullah DEO (M) Bannu
e N




_ NOTIFICATION

1 : | ' -
| ' - ﬂéo
| | 7
j ‘ |
1 Swd,
DIRJECTORATE OF ELEMENTARY & SECONDARY EDUCA /
| |
|
]
|
|
i
I

KHYBER PAKHTUNKHWA PFSHAWAR. - S /> /%(\
‘ - l

3)53

Mﬁ@/m ////
Mr Midrarullah Katozai D.E.O (M) Bannu is _hereby appointed as enquiry
\d’*

officer to probe mto‘the matter as per attached application in respect of Mst. Asma irfan PST %
— > o\

’-"”#’—‘ p/ 4
GGPS Kulyar Dlsmct Swabi. X _ : p," :
,W,;Y i \,JL

The iﬁquiry officer should submit detail inquiry report alongwith clear findings

‘recommendations within 15 days pesitively to this Directorate for further necessary action
i
please. 1 '

i

il o Director

] I“lementary & Secondary Education Khyber
‘Pakhtunkhwa, Peshawar

Fnds;No-J ° : /%ﬁ Qé |

1 _/F.No. 22/(F)/Apneal Swab1 Dated Pesh: the ___7 2019

Copy forwa.‘rded to the:- -

1. Mr. Midrariilah Katozai DEO (M) Bannu

District Education Officer (F) Swabi with the remarks to assist and provide the relevant

T 22,
/ ~ record to the Inquiry Officer concerned.

3. PA to Dn‘ector E&SE Peshawar.

Deputy Dire€for (Female)

(E&SE) Khyber Pakhtunkhwa,

%ﬁ/(y




Case Judgement http://www.plsbeta.com/LawOnline/law/content2 | .asp?Cascslos...

I | D Annexuse- 5 i} ‘
. I .

\42013 PL C(C.S.) 8164 A

[Islamabad High Court

. : |
Before Riaz Ahmaq Khan, J

. |
» SAJID MEHMOOD RAJA and another

L Versus f
L , | ,
" FEDERATION 01T PAKISTAN and others

Writ Petition No. 12;13 of 2013, decided on 25th March, 2013.

|
(a) Civil service--- |

—-—~]ransfer/postmg, right of---Scope---Ordinarily, transfer and posting could not be claimed as a
matter of right---Civil servant aggrieved of his transfer could agitate his question of transfer before
the competent forum, however, the authority to transfer lay with the competent authority and civil
servant could not claim transfer or posting as a matter of right.

l
(b) Civil service---

----Appointment a]gainst a particular post at a particular place, right of---Scope-—-Only the
Government could determine as to which officer was suitable for which place---Government had to

. keep in view the conditions, requirements, importance of the post and suitability and competence of"
officer to be posted on a post---Court could not step into the shoes of the Government and determine

© . suitability and con]qpetence of an officer for a particular post.

&

*

o )
1994 PLC (C.S.) 43; 1991 PLC (C.8.) 374 and 1999 PLC (C.S.) 201 rel.
| A

,(é) Civil service-—

! _
~---(Fovernment pjolicy regarding posting of officers---Interference by court in such a policy---
Scope---Court dld not have the power to take the role of policy maker---Government had every right
- to introduce its policy .and the court could not substitute the policy decision with its own opinion---
- Policy, however, could be challenged at the touchstone of the Constitution and if it was found that
the policy itself was violative of any provision of the Constitution or law, same could be struck
down---Even where court struck down a policy as being violative of the Constitution or law, it would
not give its own policy by substituting the one introduced by the Government.
s
2006 SCI\;/IR 1427 and PLD 2006 SC 697 rel.
o
(d) Civil service:--
j .
----Selection process for a post---Interview---Subjective assessment of a candidate---Scope---
Interview (of a candldate) usually involved subjective assessment---Subjective assessment had to be
based on some ob]ectlve criteria, so that the element of arbitrariness and uncontrolled discretion was
avmded-—-Dlscretxon could not be used in an arbitrary manner.

E T

2003 SCMR 291 rel.
|

Distt: Eduds;

| \
o . _ , Zn UiNicer
t of 6 Jl ‘ {Fema!
. R far | -

/ Sweahi -03-1un-20, 11:46 AkL



http://www.plsbeta.com/LawOnline/law/conlent21

" Case Judgement

-~

N {

-~ (e) Constitution of Pakistan---

-—--Art. 199---Const1tut10na1 petition---Posts of trade officers to be appointed in forelgn countries---
Selection process/formula—--Interv1ew of candidates---Policy of Government to give 70% weightage
to interview of candldates during selection process---Interference in such policy by the ‘court---
Scope---Officers for the posts in question were to be selected through competitive examination and
mterv1ew—--Respondents successfully cleared the selection process and were selected for postings
abroad---Petitionersi were unsuccessful in clearing the selection process---Pleas on behalf of
petitioners were that 70 % weightage was given to interview for the only reason that Government
wanted to select officers on basis of pick and choose by ignoring merit; and that marks were given to
some candidates dunng interview to bring them at par with those who had obtained higher marks in
written  tests--Validity---Government had every right to introduce its policy and the Court could not
substitute the pohcy decision with its own opinion---Marks in the interview were given on the basis
of different attnbutes namely, interpersonal skills, communication skills, market intelligence and
research (skills), IT skills, brand advocacy (skills), conflict resolution (skills) and management
skills---Authority g;ven to officers to conduct interview of candidates could not be substituted by the
Court as long as assessment made by them was not against the policy or rules---Officers conducting
interview of candidates made the assessment according to the objective criteria given in the policy,
therefore, the same could not be questioned---Officers conducting the interview had the exclusive
prerogative to assess the candidates and award marks---Officers conducting interview belonged to

‘different ministries and on the basis of presumptions it could not be said that all of them were

involved in malpractlce---Petltloners themselves appeared in the written test and interview, therefore,
by their own conduct they were estopped from challenging the process in which they had themselves
part1mpated---ConsUtqunal petition was dismissed in circumstances.

2006 SCMR 1427 and PLD 2006 SC 697 rel.

(f) Constitution of Pakistan---
---—-Arts. 212 & 199---Constitutional petition---Maintainability---Alternate remedy---Posts of trade
officers to be appointed in foreign countries---Selection process/formula---Interview of candidates---
Policy of Government to give 70% weightage to interview of candidates during selection process
challenged by way of constitutional petition before the High Court---Plea that transfer and posting
fell within the terms and conditions of service and the petitioners being civil servants had alternate
remedy to approa:ch the Service Tribunal, therefore, constitutional petition was not maintainable---
Validity---Petitioners were seeking remedy of being posted abroad on the basis of a (Government)
policy which did not form terms and conditions of service---Since present constitutional petition was
not for the implementation of terms and conditions of service, therefore, bar provided under Art.212
of the Constitution had no application---Constitutional petition was held to be maintainable in
circumstances.
1,
Barrister Zafar Ullah and Barrister Afzal Hussain for Petitioners.

Tanq Mahmood Jhangiri, D.A.-G., Abdul Kabir Qazi, Joint Secretary, Ministry of

Commerce for Respondents

Abdul Azliz and Ms. Azra Jamali Respondents in Person.

o
Date of hearing: 25th March, 2013.
JUDGMENT !

1

http://www.plsbeta.com/Lannline/ law/content21.asp?Casedes... ,

| o - /2

03-Jun-20, t1:46 AM
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Case Judgement

»

|
|
|
|
|
]
|

Jof6

1

RIAZ AHMAD KHAN, J.--- This judgment is directed to dispose of above titled writ

" yepetition as well as Writ Petition No.1021 of 2013, as common questions of law and facts are

involved in these writ petitions.

2 Brief facts of the case are that there are 63 posts of trade officers in foreign countries with
whom Pakistan has commerce and trade relations as well as those countries with whom relations in
respect of commerce and trade are to be developed. For posting the officers abroad, the Ministry of
Commerce decided to select officers through competitive examination and interview. These
competitive examinations were to be held through Lahore University of Management Sciences
(LUMS) and the process of competitive examination started in the year 2005. On Sth of September,
2012, the Ministry of Commerce through advertisement published in the newspaper announced the
selection of trade officers position in Pakistan missions abroad. Written examination was held
through LUMS. 276 candidates appeared in the written examination and out of them 206 were
declared as successful. These officers were called for interview. The respondents in all the cases
were selected for posting abroad, whereas the petitioners were ignored. The petitioners having no
other alternate remedy, filed the present petitions with the prayer that the process of selection be
declared as illegal and unlawful and posting abroad of all private respondents be declared as illegal.
It was.further prayed that a direction be issued to the Ministry of Commerce to reselect officers in
Grade 18, 19 and 20 for position as Trade Officers in Pakistani Missions Abroad.

3. Learned counsel for the petitioners submitted that the Government in the recent examinations

adopted a strange formula for selection of Trade Officers. The said formula was to the following
effect:---

The score of candidates for the competitive examinations held by 20%
LUMS including LT. skills

Performance Evaluation Report 10%
Interview 70%

According to learned counsel for the petitioners, 70% weightage was left for interview for the only
reason that the Government wanted to select officers on the basis of pick and choose by ignoring the
actual merit. The process of selection was based on nepotism and favourtism. In most of the cases,
the officers were not even qualified for test, but in interview were given maximum marks in order to
enable them to get posting abroad. It was because of this that the result of candidates was never
declared and even LUMS was asked to keep the result secret. Learned counsel submitted that
it 1s the right of each and every participant in the examination to know about the result and the
respondents had no right to keep the same secret. The allocation of 70% weightage to the interview
was thus illegal. It was further submitted that the candidates could not be left to the subjective
assessment of the officers conducting interview or the Federal Government rather there should be an
objective critaria  the assessment of candidates and the marks must be awarded in a transparent
manner. Even in the present case, it is not known as to how the marks were awarded in interview.
Learned counsel submitted that there was lack of transparency and fairness and this policy adopted
by the Government was illegal and liable to be set aside.

4. On the other hand, Deputy Attorney-General assisted by learned counsel for the respondents
submitted that the policy adopted by the Government was approved by the Prime Minister on
1-6-2012. Earlier written test was only eligibility test and 100% weightage was given to interview by
SSB and for the first time written test is given weightage along with performance evaluation reports.
The final assessment is based on g1v1ng 20% weightage to written test by LUMS, 10% to
performance evaluation reports and remaining 70% to the followin seven attributes:---

(1) interpersonal Skills

http://www.plsbeta.com/LawOnline/law/content2 1 .asp?Cascdcs. .
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- (ii) Cormnunica‘l['ion Skills : . / 4

l
|
|
|

(i)  Market Inteljligenoe and Research
|

(iv) ITskills |

|

|

(v) Brand Advocacy
(vi)  Conflict Re§olution

|
(vii)  Management Skills

l : A '
On the basis of above said criteria, the officers are selected. It was further submitted that the
petitioners have no’lt come to the Court with clean hands. The competitive examination was held on
the basis of Government Policy and Policy cannot be challenged through writ petition. In addition to

that the Policy is always given by the Government and the Court cannot substitute the Policy given

© by the Government It was also submitted that the transfer and posting falls within the terms and

conditions of service and the petitioners being civil servants had alternate remedy to approach
FS.T. Since there is a bar under Article 212(2) of the Constitution of Islamic Republic of
Pakistan, thereforeg no writ can be issued. ‘

5. It was subrrljlitted that petitioners claim is self-contradictory, because if they had been selected,

they would have had no objection to the policy, but since they could not be selected so they

‘raised objection regardmg policy and now they want that the policy should be changed. It

was further added that some of the petitioners have been selected, but they filed the writ petition
and challenged the policy simply because they want posting at the place of their choice, which is
neither a right nor can be considered as justified. In addition to that, all the petitioners had
participated in the exam as well as interview, so they are estopped to invoke the constitutional
jurisdiction of thlS Court.

8. Mr. Abdul Aziz Uqaili, respondent in W.P. No.1213 appeared in person and adopted the
arguments of learned counsel for respondents, however, added that he himself belonged to District
Management Group and had a wonderful academic record, he was not involved in any malpractice
and got the posmon on merit. He had packed up everything for Sydney, but because of writ petmon
had to stay back i in Pakistan.
| : .

7. Ms. Azra Jamali appeared in person. She submitted that she belonged to Secretariat Group
and was posted a‘? Montreal. She also adopted the arguments of learned counsel for respondents.

8. Leamed counsel for the petitioners raised. the objection that result was not disclosed,
therefore, the resipondents were directed to produce the result in the Court. Accordingly, the result
was produced and copy of the same was provided to the petitioners. Learned counsel for the
petitioners after going through the result raised some technical objections that each page of the result
was not sxgned by all the members; in some cases, full marks were given to select persons and the
object was to in¢rease their marks in order to bring them at par with those who had obtained marks

on merit. ll

9. I have helard learned counsel for the parties and have also perused the record.
| <

10. The first question which requlres consideration is that whether posting abroad is a right or

not? Ordinarily, ithe transfer and posting cannot be claimed as a matter of right. A civil servant bei

aggrieved of his transfer can agitate his questlon of transfer before the competent forum, howeve

|
|
i
|
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.~ the authority to transfer lies with the competent authority and a civil servant cannot claim transfer or
‘)nostmg as a matter of right. The situation in the present case however, is different. The officials in

“in service.'

“the present case were required to qualify test and interview for posting-abroad. As such, fitness for
posting abroad was to be determined through test and interview, therefore, in the present case,
posting abroad is to be considered as a right. Any eligible officer if qualifies the required test and
interview and gets a position on merit, he would become entitled, to be posted abroad. However, it is
to be kept in view!that appointment at a particular place, is not a matter of right. Only the
Government can determme as to which officer is suitable for which place. The Government for that
matter has to keep in view the conditions, requirements, and importance of the post and on the other
hand, suitability andicompetence of the officers to be posted on the said post. The Court cannot step
into the shoes of the Government and determine suitability and competence of an officer for a
particular post. As such the officials who qualified the test and interview, got the right to be posted
abroad, but had no rlght to be posted against a particular post at a particular place. In this respect, I
have sought guidance from 1994 PLC (C.S.) 43, 1991 PLC (C.S.) 374 and 1999 PLC (C.S. ) 201.
|

11. The next l‘question is regarding policy for posting officers abroad. Contention of the
petitioners is that though apparently the Government adopted a policy regarding posting officers
abroad, yet the fact is that the policy is based on malice, nepotism and favourtism. It is an established
principle of law that the Court has the power to interpret the law, but has no jurisdiction to take the
role of pohcy-maker Reference in this respect may be made to 2006 SCMR 1427 and PLD 2006 SC

697.

12. The Government has every right to introduce its policy and the Court cannot substitute the
policy decision w1th its own opinion. The pollcy can be questioned at the touchstone of provisions of
Constitution and 1ﬁ it is found that the policy itself is violative of any article of the Constitution or
law, the same can be struck down. Even in that case, the Court would not give its own policy by
substituting the one introduced by the Government.
I

13. In the presllent case, only contention of the petitioner is that since 70% weightage is given to
the interview, therefore, the officials are left at the mercy of the officers conducting interview. It has
further been submltted that since the interview is based on the subjective assessment of the persons
conducting 1nterv1ew therefore, discretion is usually used in an arbitrary manner.
14, There is no doubt that discretion must not be used in arbitrary manner. It is also correct that in
interview, there is, usually the subjective assessment, made by the officers conducting the interview,
but now it is wellisettled that the subjective assessment must be based on some objective criteria, so
that the element of arbitrariness and uncontrolled discretion is avoided. In the judgment reported as
"2003 SCMR 291" the Hon'ble Supreme Court of Pakistan held that "The appointment is a trust in
the hands of public authorities and it is their legal and moral duty to discharge their functions as
trustee with complete transparency as per requirement of law, so that no person who is eligible to,
hold such post is Iexcluded from the process of selectlon and is deprived of his rlght of appointment
i
1
15. In the ;‘present case, the marks in -interview were given on the basis of following 7
attributes:---
(i) Interpers"onal Skills

|
(ii) Commuti'lication Skills

(iii)  Market Intelligence and Research

|
(iv)  IT skills
|
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i '.'«)(v) Brand Advoglacy

|

(vi)  Conflict Resblution
!

(vii) Managemenl't Skills

The result producecJI before the Court shows that the marks were given on the basis of these
attributes, Contentlon of learned counsel for the petitioners in this respect is that marks are given
with mala fide mtentlon and in order to bring the officers, who had obtained lesser marks, at par with
those who had obtained higher marks in the written test. This contention cannot be acceptcd as the
same is based on the personal assessment of the learned counsel. Somebody has to be given the
authority to conductll interview and award marks.

16 The authorillty cannot be substituted by the Court as long as assessment made by the officer
conducting intervieyv is not against the policy or rules. In the present case, officers conducting the
interview made the assessment according to the objective criteria given in the policy, so the same
cannot be questionéd It was the exclusive prerogative of the officers conducting interview to
assess the candidates and award marks. In addition to that, the officers conducting interview
belonged to dlfferent ministries and on the basis of presumptlons it cannot be said that all of them
were involved in malpractlce
17. It was a]so‘ contended that the petitions are not malntalnable due to bar provided by Article
212 of the Constitution. This contention is not correct for the reason that the petitioners had prayed
for posting abroad on the basis of policy, which does not form terms and conditions of service. Since
the writ petltlons Iwere not for the implementation of terms and conditions, therefore, the bar
provided under Article 212 of the Constitution had no application in the present case. The writ
petitions on that scfore were maintainable.

| .
18. The petitioners however had themselves, appeared in the written test and also in the
interview, so after appearing in the interview, they had no right to challenge the same before the
Court. By their own conduct they were estopped, to challenge the process in which they had
themselves partlclpated :

| ‘
19 It has also been submitted that the result was not made public, which shows that there was
‘malice on the part of respondents. Since the result has already been declared and the same has

already been prov}ided to the petitioners, therefore, the objection is no more relevant.
|

20. In the above said circumstanceés, the writ petltions are devoid of merits and are accordingly,
dismissed.
MWA/80/1sl. Petition dismissed.

. 03-Jun-20, 11:46 AM
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR

e

Service Appeal # 10190/2020

' Uzrja Begum ........... VErsUS ............. Govt. through DEO and others

PARA WISE REPLY FOR THE ON BEHALF OF RESPONDENT # 5

PRELIMINARY OBJECTIONS : -

Vi,

Vii.

.. The appellant has got no cause of action to file the instant appeal.

. The appeal is not maintain able in its present form.
iii. The appellant has not approached this Honourable Tribunal with clean hands.

. The appellant has challenged the corrigendum order which is passed by the

competent authority hence the appeal liable to be dlsmtssed on score too.
The replying respondent # 5 is high in merit hence the appeal is not maintainable.
The appeal is badly barred by time.

The appeal being filed through unauthorised person is thus liable to be dismissed.

ON PARAS : -'

1.

2.

Para # 1 is denied being factual in nature.

In reply to para # 2 it is stated that the respondent # 5 is also hailing from the
same u/c and V.C. Utla.

Para # 3 needs no reply.

Para # 4 of the appeal also needs no reply. Only to the extent that the
resporjdent #5 has also done her M.Sc in Zoology.

Para # 5 needs no reply. Rather the respondent # 5 has also gone through the
same appointment process successfully. ’ '

In reply to para # 5 it is stated that the respondent # 5 belongs to U/C Gani
Chatra Village Council Utla Tehsil Topi, District Swabi. The corrigendum is rlghtiy
|ssued which is not challenged through any departmental representation nor
appea}l Hence the appeal is not maintainable.

1
|

- In reply to para # 7 it is stated that the respondent filed an appeal against her
adjustment at GGPS Kulyar which is a remote area in Gadoon while the replying

respondent # 5 was on better position in merit and was entitled to get
appointment at the nearest place. An independent inquiry was conducted in the



AFFIDAVIT |

i

matter and the replying respondent # 5 was adjusted / transferred GGPS Aziz
Khan Banda and the appellant being low in merit position was adjusted in GGPS
Kulyar. Hence the corrigendum order Endst. Dated 24-12-2019 was rightly issued.
( copies of the relevant documents are annexure — A )

8. Para # 8lis incorrect and illegal hence denied as laid.
9. Para# 9|s incorrect and illegal hence denied as laid.

ON GROUNDS : -

. Para # A of the grounds is incorrect, against the law hence denied as laid. The

order of respondent # 1 is legal, in accordance with law, rules and policy.

- Para # B of the grounds is incorrect, against the law hence denied as laid. The

order of respondent # 1 is legal, in accordance with law, rules and policy.

. Para # C of the grounds is incorrect, against the law hence denied as laid. The

order of respondent # 1 is legal, in accordance with law, rules and policy. The
replying respondent # 5 is higher in merit-hence she was rightly placed / adjusted
through corrigendum issued after proper inquiry.

. Para # D of the grounds is incorrect, against the law hence denied as laid. The

order o{f respondent # 1 is legal, in accordance with faw, rules and policy. In fact
the merit through corrigendum is restored and respondent # 5 is given her right
ina just and fair manner.

. Para#E of the grounds is incorrect, against the law hence denied as laid.

. Para #F of the grounds is incorrect, against the law hence denied as laid.

L

. Para # G of the grounds is incorrect, against -the law hence denied as laid.

detailed reply is given in the above paras.
C

. Para # H of the grbunds is incorrect, against the law hence denied as Jaid.

It is therefore most humbly prayed that the appeal being devoid of merits
may graciously be dismissed.

Dated : - 01-04-2021

: Respondent #5

o : Through

' Mian Hikmatullah Jan
Advocate
High Court, Peshawar.

As per mstructnons of my client the contents of this reply are true and correct to the
best of my knowledge and belief.




MARDAN

ABDUL WALI KHAN UNIVERSITY

 MARDAN, PAKISTAN .

Shlo: 14996

BSc ANNUAL 2013

DETAILED MARKS CERTIFICATE

Roll No: 42008

Student's Name: ASMA IRFAN

tustitution/istrict: Govt. Girls Degree College Maneri
Swabi

Registration No: 11-AU-GMS-110

Father's Name: IRFAN ULLAH

Part:

Second

Course Name Maximum Marks Marks Obtained Marks In Words Remarks
1. Part 1 Marks ; 285 177 One llundred & Seventy- . Pass
| Seven -
2. English Compulsoery { 75 | 36 Thirty-Six Pass
]
- . N 1 i
3. Pakistan Studies ' 40 [ 22 i‘rmnry.'rwu Pass
1 i .
4. Botany i 50 34 i'l'hirty-l?our Pass
] C b
5. Zoology i 60 39 !Thlny-Ning Pass
1
6. Botany Practical 25 : 19 Nineteen Pass
. 1 .
7. Zoology Practical 15 : 13 =Thirluu  Pass
“fotnl 550 340
Percentage 61.82 %
Division First
NOTE:
Fatlure in THREE or more than TIIREE subjects means total
faiture,dhus the condidate has to reappear in all the subjects. .
. b
Prepared/Checked by: Computer Cell AWKUM ?{_",;k}’(’f:
Errurs and omissions are subject to subseq rectification. ; .
Auy mistake in Nome, Fahier Name etc must be intimated 'Conizollcr of Examinations X
wilhin 30 days of the issuance date of this centificate. AWI 'UM
09-Sep-13
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’ UF\JION COUNCIL GANI CHATRA SWABI {KPK)

Date 2 7-0F-20/8

Ref. Noo 218 1UCI2018-

Reside'nt Cértificaté

This is certify that

M ;‘/I\-/liss' /4 ma I)j/émﬂ_"
CSiDMWof Lo (hdat |

CNZ*C NO. sdped . o&/3 1707 2. _isthe permanent resident of " S
: U_hion 'Councii_'w E o

Ll  District Swabi Tehsil Topl. -

Village (1t

Vﬂfage Council

- The above information is in my knowledge.

Union C.c;m'.n:i.f _Gani Chatra
SECRETARY
VIGOUNCHL 1
Lta




s A ol 2 ek, e Tifass //er.z."‘n o Dpuivdient

o AEMA FEAN Daughter of _ IRFAH ULLAH

o - of the Iﬂ_:)r'part,mmit of ALY _after having completed all-the vequirentents unber

wl . "

Smuewrm w;-_mm of Examination Deld

| A i§ Tis Tap asmmrey tiye

i,

B : _ - . ( - . . .
B ,Ssmherh !Bma;u ﬁilmhu L’mmn Emngltv Peshawar (&‘mdbl Canipus) tn the atwary of Demee 0

in the sulbject of

. 2013-WUP-3832
.‘l\l‘bl.u-nﬂml

e ; 7G-13{SW1-08
Gurolment. 3200 _,_‘_‘__)___,_,___ _
T ' # March. 2014
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