BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, ,PESHAWAR,

Appeal No0.1172/2019
. Date of Institution ... 24/09/2019
Date of Decision .. 12/01/2022

Muhammad Hasham son of Sanaullah R/O Dera Ismail Khan Ex-Warder -
Attached to Central Prison, Mardan. ‘

(Appellant)
VERSUS ' '
Government of Khyber Pakhtunkhwa through Inspector General of 'P’ri's'bn's,,
Peshawar and others. , ~ ..(Respondents)
Present. ' ' "

Mst. Roeeda Khan, _ :
Advocate For appeilant.A o

Mr.. Muhammad Riaz Khan Paindakhel,

Asstt. Advocate General, For fqes'pdndents. E
MR AHMAD SULTAN TAREEN . .. CHAIRMAN

MR, ATIQ-UR-REHMAN WAZIR, .. MEMBER(E)"
JUDGMENT

AHMAD SULTAN TAREEN, CHAIRMAN:-The appellant named above has

invoked the jurisdiction of this Tribunal through above titied appea.I with the

pra'yer as copied below:-

“On acceptancé of this appeal both the impugned orde‘rs dated
03.06.2019 and 16.09.2019 may kindly be set aside and the
appellant may kihdly be reinstated in serviée ann’gwith. all
back benefits. Any other remedy which this August Tribunal

Deems fit that may also be granted in favour appeliant.”

[PESEPT X



[NC I

2 Brief facts of the case as enumerated in the Memorandum of appéal are
‘that the appellant was appo';nted‘as Wardén in Prisons .department' 11 yéars
before and performed his duty regularly énd with full devotidﬁ and no :
complaint whatsoever was made against him.. While posted at District Prison
Mardan, he fell seriously ill due to Hepatit_ié—C and was unable to perform his
" duties with effect frohw 06.04.2019; that the--r'esbondent departmerit:remdve_d-
the appellant from service on 03.06.2019 on the ground of ébsenCe without

fulfilling the codal formalities; that the appellant submitted_départme’ntal

appeal on 20.06.2019'alongwith ‘—copies of medical prescriptions; that the g

departmental appeal was rejected on 16.09§2019, hence the present appeal oh cT

. 24.09.2019.

3. After admission of the appeal for regular hearing, the resbondé'hts have'
submitted written reply/comments, refuting the claim of the épbellant with

" several factual and legal objections and asserted for 'dism'issal of_apbeal with

cost.
4, We have heard the arguments and perused the record
5. Learned counsel for the appellant argued that the impugned order is

illegal and void ab-inito; that no charge sheet héé been served upon thé
appellant nor régular enquiry was conducted; that no opportunity of pérsonal
~ hearing was afforded to the appellant; that no final show cause notice was
served upon the appellant which were mandatory under the law; that absence
of the abpel!_ant was not deliberate and intentional but due to serious iliness of-

the‘_appellant; and that the punishment awarded to the appellant was harsh




4

and not commensurate with the chatge Ieveled egainst him. Leerned eounsel
for the appellant requested that the appeal may be accepted as prayed for.

6. Learned Assistant Advocate General while’ rebuttmg the arguments of
learned counsel for the appellant contended that the appellant remained

absent at different intervals of his duties; that previously the appellant

remained absent from his duties w.e.f. 07.12.2018 to "15.02.2019 'and

submitted medical rests which Wer‘e sent' to the concerned Hospital for
verification and found bogus; thét t.he appeilant was proceeded against under
the Khyber Pakhtunkhwa Government Servants(E&D) Rules, 2011 and for hisv
willful absence,a notice was served upon him ‘unde‘r Rule 9 of the Rutee ibid_on '
his home address and also a notice was published in the leading t\lewspapers of
the province but the appellant did not respond to the said notices and then ex-
parte. decision was taken against him and he has rightly been ‘remov'ed from .

service. Learned AAG requested that the appeal may be dismissed with costs.

7. Having perused the comments of the vrespondents and copies of the
record annexed there with, we are constrained to hold thét the appellant was
properly proceeded under Rule 9 of the' Khyber Pakhtunkhwa Government
Servants (E&D) Rules, 2011 with regard to willful absence of the appellant. At
the same time it is observed that the preceedings having-cultninated against
the appellant under Rule 9 ibid are ex-parte. When the aepellant has turned up

to challenge the said proceedings with the prayer for his reinstatement, we

deem it appropriate to substitute the penalty of removal front service with that

- of reduction to the lower post of pay scale. This is for the reason that the -

appellant has got a considerable long service at his credit.




8.  For what has gone aAlgove, the impughea orde.r és £o.ir>npositvion of ex-
parte major penalty of removal from servicé is substituted with the penalty of
reduction of- the post of appellant for pay scale from BPS-07 to BPS-06 for a
period of three yealrs. The respondents 'ar'e_‘ directéd to giVe'-» effe‘ct to
substitution of said penalty. The appeal stands'disvposed of according!y.l Partiés,

‘are left to bear their own costs. File be consigned to the record room.

MM . Chairman
(ATIQ-UR-REHMAN WAZIR) o
Member(E)

ANNOUNCED
12.01.2022
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1172/2019
Date of Order or other proceedings with sngnature of Judge or Maglstrate
S.No. | order/ and that of parties where necessary.
proceedings :
1 2 3

Present.
Mst. Roeeda Khan, ...  For appellant
Advocate
Mr. Muhammad Rlaz Khan Palndakhei ,
Asstt. Advocate General ...~ For respondents.

12.01.2022 Vide our detailed judgment, this appeal is disposed of|

as per Para-8 of the detailed jUdgmeht. Partiés are .'Ieft to bear |

their own costs. File be consigned to the record room.

(ATIQ-UR-REHMAN WAZIR)
Member(E)

ANNOUNCED
12.01.2022




Counas S TR |
15..02.'2021 " Counsel for the appellant and Syed Asrf Masood DDA for =
- the respondents present. - -
The matter. involving the issue of retrospective apblic_ation
of penalty has not yet been decided by the Larger Bench The
- proceedings in hand are therefore ad]ourned to 25. 05 2021 for
hearing before the D.B. "

(Mian Muham

Chairman
Member(E) - -

25.05.2021 Nemo for parties.
Javid Ullah learned Assistant Advocate General
présent. ' '
Issue involved in the instant case is pending before
Larger Bench of this Tribunal, therefore case is

adjourned to 21 /9 /2021 for hearing, before D.B.
* Both the parties be put on notice for the date ﬁxed..

(Atiq ur Rehman Wazir) (Rozrna Rehman)

%ﬂ)\ L{;\On)\ Member .(f_E) | Member (3)

02.09.2021 . Due to summer vacations, the case is adJourned to
12 01. 2022 for the same as before

" READER .




o | .
09.09.2020 Miss. Roheeda Khan, Advocate for appeilant is. present
| Mr. Usman Ghani, District Attorney for the respondents |s-_
also present. _ |
. Since the question with respect to retrospect__ivlity'_ of
impugned order is pending adjudication before the iiaroer S
Bench of this august Service Tribunal , and the- i'ssue |
involved in the instant appeal also pertalns to ex- post- facto‘ |
.effect of an order, therefore, propnety demand to submtt the
appeal for consideration of the Larger Bench. Till then case IS

‘adjourned tg_24.11.2020.

b
(Mian Muhamnfad) (Muhammad Jamal Khan)
Member (Executive) - Member (Judicial)
‘\\-‘ ‘[‘ .
24.11.2020 Counsel for the appellant present. Addl: AG alongwn:h'

alongwith Mr. Muhammad: Suleman, Law Ofﬁcer for
respondents present. |

The proposition regarding retrospectivity of penaity
has not yet been settled by the Larger Bench, therefore, the |

instant matter is adjourned to 15.02.2021, bé:sz:@dowgw L :
vl .

(Mian Muhamma
Member (E)

wy,
o~




06.02.2020 Appellant in person and Addl. AG ~ for the respondents -
present. ‘ ' B
Learned AAG furnished Written statement on behélf of

the respondents, which is placed on record. To come up for -
rejoinder and arguments on 01.04.2020 before the D.B.

(Ahmad Hassan) |
Member -

3

©01.04.2020 - Due to public holidaysk on account of Covid-19, the case
’ is adjourned. To come up for the same on 23.06.2020 before
D.B.

23.06.2020 Learned counsel for the appei{déiicand Mr..
Kabirullah Khattak learned ‘Addl. AG for the respondents

present.

Former has submitted rejoinder on behalf. of
appeliant, Blaced on file. To come up for arguments-on _
09.09.2020 before D.B.

g

.Member




| .25110.2019

Counsel for the appellant present.

Contends that the appellant was imposed upon

~major penalty of removal from service on account of

.absence from duty, however, no regular inquiry was

" " tonducted against him. Further, that no final show cause

"h‘otice was issued before imposition of impugned penalty.

It is also the argument of learned counsel that the penalty

' has jbeen given retrospective effect which is not allowed -

‘under the law.

(BN

N
" In view of the available record and arguments of

learned counsel, instant appeal is admitted for regular

v heéring. The appellant is directed to deposit security and

2
2

26.12.2019

N,
.fcomments on 27.12.2019 before S.B.

, .

process fee within 10 days. Thereafter, notices be issued

to the respondents. To come up for written reply/

(

Chairman

L -

Counsel for the appellant present. Addl: AG for
respondents present. Written reply not submitted.
Requested for adjournment. Adjourned. To come up for
written reply/comments on 6.02.2020 before S.B.

=

Member




5 _ | _ Form- A ' y ~
FORM OF ORDER SHEET

Court of

Case No.- 1172/2019

S.No. | Date of order Order or pther proceedings with signature of judge : Lo
: proceedings ‘
1 -2 3 AR I T L
1 ‘ 24/09/2019 The appeal of Mr. Muhammad Hashamfjj‘e:nted today by Roeeda
"™| Khan Advocate may be entered in the Institution Register and put up to
the Worthy Chairman for proper order please.\
REGISTRAR B
2 ,) Llf‘-‘ﬁl = ' This case is entrusted to S. Bench "for prehmlnary héarerg to be
put up there on )S)Ich% ' _
. - i
.- > 7.
SO




BEFORE THE HON'BLE SERVICE TRIBUNAL
PESHAWAR

InRe SANo. J| 72, /2019

Mr. Muhammad Hasham

VERSUS
Government of Khyber Pakhtunkhwa & others

e INDEX |
| S# Qescﬁption of Documents Annexure Pages
1. | Grounds of Petition. | 1-5
2. | Affidavit. , 6
3. | Addresses of parties ' , 7
4. | Copies of Medical reports , “A” 8o 18,
5. | Copy of removal order ‘ “B” - \q '
6. |Departmental appeal and “C&D” '
rejection order - |QeTe 2
7. | Wakalatnama .

: APPEI:i‘ANT ’

Through @( =%
_ Roeeda Khan

Advocate, High Court
Dated: 23/09/2019 ~ Peshawar. :




BEFORE THE HON'BLE SERVICE TRIBUNAL

PESHAWAR ‘ ) Khyber Pakhﬁxkhwg
\ Servh.:e Trib_uniﬁ
. - . Diary I.\Io-ﬁzt .
In Re S.A No. M&OIQ - omiadoZe |

| | Mr. Muhamimad Hasham S/0 Sanaullah R/o

Dera Ismail Khan, Bx- wWavclen allechas to
iy Cenntozal Prisen m . |
| Appellant
‘ S VERSUS -

Government of Khyber Pakhtunkhwa through
1. Inspector ~ General of Prisons, = Khyber -
Pakhtunkhwa, Peshawar '

2. Superintehdant, Circle HQRs, Prisons, Mardan.

Respondents ?_"

BiiSrSoyy APPEAL  U/S4 OF THE  KHYBER
. ] PAKHTUNKHWA SERVICES TRIBUNAL ACT
- BEp-c3poyy 1974 AGAINST THE ORDER DATED 03/06/2019
| WHEREBY THE APPELLANT HAS BEEN
AWARDED MAJOR  PUNISHMENT _ OF
REMOVAL FROM SERVICE AND AGAINST | ‘
WHICH THE = APPELLANT FILED S
DEPARTMENTAL APPEAL _ON _ 20/06/2019
AGAINST THE ORDERS DATED 03/06/2019
- WHICH HAS BEEN REJECTED ON 16/09/2019
'~ ON NO GOOD GROUNDS
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Respectfully Sheweth,

ON ACCEPTANCE OF THIS APPEAL
BOTH THE IMPUGNED ORDERS DATED

: 03/06/2019 & 16/09/2019 MAY KINDLY BE

SET ASIDE AND THE APPELLANT MAY

'KINDLY BE REINSTATED IN SERVICE

ALONG WITH ALL BACK BENEFITS.
ANY OTHER REMEDY WHICH THIS
AUGUST TRIBUNAL DEEMS FIT THAT
MAY ALSO BE ONWARD TRIBUNAL
DEEMS FIT THAT MAY ALSO BE
GRANTED IN FAVOUR APPELLANT.

e

1. That the Appellant has been appointed as

Warden in Prisons department from the

last 11 years.

. That the appellant performed his duty

- regularly and with full devotion and no

complaint whatsoever has been made

against the appellant.

. That while posted at Prison Department

‘Mardan, the appellant become ill seriously

due to Hepatitis-C, and was unable to

~ perform  his duties  with respondent

department- wef 06.04.2019 as the




» ,

appellant was suffering from chronic -
disease from 2017 while copieg% the medical
prescrip'tions»of the year 2019 has been.
j | submitted by the appellant with the
) depértmental appeal to respondént
department. (Copies of Medical
~ reports/prescriptions are attached at

annexure “A”).

4. That the respondent department removed
the appellant from service on 03,.06:2019 on |

| the ground of absentee without fulfilling the
codal formalities (Copy of removal - order .

attached at annexure ”B”).

| 5. That the appellant submitted deﬁartméntal

' appeal on 20.06.2019 agaihét the impugned
order dated 03.06.2019 which has been
- | rejected on 16.09.2019 on no good grouhds |
| (Copy of departmental Iappeal and rejection

order are attached at annexure “C & D”).

6. That feeling aggrieved the - Appellant
prefers the instant service .appea'l before

this Hon'’ble Tribunal on the following

-grounds inter alia:-




v

GROUNDS:-

A That the impugned order 03.06. 2019 is void
and abinitio order because it has been
passed without fulfilling codal formalities.

B. That no charge sheet has been served or

communicated to the appellant in this

| - respect the appellant relied wupon a
| A ' judgment reported on 2009 SCMR page:615

C. That no regular inquiry has been conducted -
by the Respondent department and no
chance of personal hearing has been
pfovided to the appellant in this respect the

3 appellant relied upon the judgment dated
- 2008 SCMR Page:1369.

D.That no final show cause notice has been
issued and communicated to the appellant
by Reéponde’nt department before imposing
the major penalty in this respect the
appellant relied upon a judgment reported
on 2009 PLC (CS) 176 and no notice of
absentee has been issued by the respondent
department. |

E.Tt is a well settled maxim no one can be
condemned unheard because it is against
the natural justice of law in this respect the -
appellant relied upon a judgment reported
on 2008 SCMR page:678.

F. That no opportunity of cross examination
has been provided to the appellant. No we=.

SYabsaden e et \ywed on Rome Gdtass o
W ovppellad and g hublesanos aeem wnada
B Reaprndud dupanimens: - |

©




G. That no opportunity of personal hearing has
been provided to the appellant and no
regular inquiry has been conducted by the
respondent department.

H.That the punishment has been given by the
Respondent department is harsh one and
the - order has been passed from
retrospective effects.

I. That any other ground not raised here may
graciously be allowed to be raised at the
time full of arguments on the instant .
service appeal. |

It is therefore, most humbly prayed that
on acceptance of this appeal both the
impugned order dated 03/06/2019 &
16/09/2019 may kindly be set aside and the
appellant may kindly be reinstated in service

- with all back benefits.

Any other relief not specifically asked
for may also graciously be extended in

favour of the Appell In the
circumstances of the case. W |
APPETTANT
Through o=
Roeeda Khan
: Advocate, High Court
Dated: 23/09/2019 , Peshawar.

NOTE:-

As per information furnished by my client, no
such like appeal for the same petitioner, upon the
same subject matter has earlier been filed, prior to |
the instant one, before this Hon’ble Tribunal.

Advocate.

-



BEFORE THE HON'BLE SERVICE TRIBUNAL |

PESHAWAR

In Re S.A No. /2019

Mr. Muhammad Hashém . |

VERSUS

Gox}ernment of Khyber Pakhtunkhwa & others

AFFIDAVIT

1, Mr Muhammad Hasham S/O Sanaullah R/o

Dera Ismall Khan.do hereby solemnly affirm and

- declare that all the contents of the instant appea.l are

“ true and correct to the best of my knowledge and belief

and nothing has been concealed or withheld from this

Hon’ble Court. .
Co

DEPONENT

Roeeda Khan -
Advocate High Court

Peshawar.




BEFORE THE HON’BLE SERVICE TRIBUNAL
PESHAWAR |

In Re S.A No. : /2019
Mr. Muhammad Hasham |

| VERSUS
Government of Khyber Pakhtunkhwa & others

ADDRESSES OF PARTIES
PETITIONER.

Mr. Muhammad Hasham S/O Sanaullah R/o
Dera Isma1l Khan.

ADDRESSES OF RESPONDENTS

-Government of Khyber Pakhtunkhwa through |
: 3. Inspector  General of Prisons, - Khyber -
Pakhtunkhwa, Peshawar - |
4, Superihtendaht, Circle HQRS, Prisons, Mardan.

APPELLANT

Throu'gh @Q.s:/( .
" Roeeda Khan

- Advocate, High Court
Dated: 23/09/2019 Peshawar .
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"MUFTI MEHMOOD MEMORIAL TEACHING HOSPETAL
| DERA ISMAIL KHAN |

< 2 Fesiding lw.""“ -
N VY/V
‘- 7 Ri7aN Date

i%‘ULT]?:A-SONOGRAPHY | - AMDOMEN

Ref: No:

} FEIL
;?LIVER /\)\)L m{% [ QQP(ZMM AN {/zeg

f;GALL BLADDER C@/‘/{” Hew ’Uf W‘vﬂ‘)]@ﬁ i&f@

CB.D ‘ C//\QWM»C O W/”C/QM@/ .
)

s Yo, N / %J/é
SPLEEN | 24 [3/ c/3D .} W dne -

KIDNEYS . ¢ /' (Lo f /i

- :Patients Name

INCHARGE RABGIOLOGIST
MUFTI MEHMOOD MEMORIAL TEAGHING HOSPITAL
DERA ISMAIL KHAN




SOUTH CIRCULAR ROAD, DERA ISMAIL KHAN
Phone : 0966 - 714081 Mob: 0300-9091686

M.BB.S.

D.CP.

M.C.PS. (Path)
M.C.P.S. (F. Med)

CONSULTANT ||
DR. HAFIZ ALLAH NAWAZ

PATIENT NAME

{ AAGEISEX
REFERED BY oate___o 1 AUG 2017
TEST REPORT | REFERENCE TEST REPORT | REFERENCE

Fasting Glucose > mgidl | 60 - 110 LIVER FUNCTION TESTS

Random Glucose mg/dl | 110-170 Bilirubin Total mg/dl| 02-1.0

Urea mg/dl | 20 - 40 Rilirubin Conjugated mg/dl| 0.1-04

Creatinine mgldl | 0.7 - 1.4 Bilirubin Unconjugated mgidlf 02-07
- Creatinine Clearance mi/mint ALT (SGPT) ufl

Total Protiens ‘ol | 60 - 80 || AlkPhosphatase il

Albumin Gidi | 35-50 HBs Antigen

AJG Ratio 12-22 anti HCV Antibodies

Amylase ufl CARDIAC ENZYMES

Uric Acid mg/dl CK-MB ufl

Acid Phosphatase ufl C.PK. uft

Phosphorus , mg/dl AS.T. (8GOT) u/l

LIPID PROFILE LDH. il

Total Lipids mg/dl | 500 - 800 ELECTROLYTES

Chélesterol mg/dl | 100 - 200 Calcium mg/di] 8.5-10.5

Triglycerides mgldl { 50 - 150 Sodium m.mol/iL] 132-148

HD.L. mg/d | 35 - 60 Potassium manol/lL| 3.8-52

LD.L. mg/di | 50 - 150 Chloride m.mol/L.| 97.0 - 107.0

COMMENTS : 7" " -

dh

PATHOLOGIST




Dvagnos“‘

Dﬁagnustlc l.ht

Case #:

patient #: [[THNTLAOAMASHIILS

1001-17-10834475%

IR

1122-23-08

NIC:
Phone:
Address:

P(‘R GROJP

Medical Record No:
Patient Name:
Father/Husband Name:
age/Sex:

dluod Group:

2282
HASHIM .

36 Year(s)/Male
Linknowi

MOLECULAR DIAGNOSTICS SECTION:

Registration Date:

Registration Location:
Destination Location:
Reference:
Consultant:

‘IEST~‘

RESULT

Pringiple
Diagnosis by PCR is based on the amplification of specific regions of the pathogen genome

in Real Time PCR the amplified product is detected via fluorescent dyes These are linked to
oligonucieotide probes which bind speuﬁcally to the amplified product Monitoring the
fluorescence intensities durmg the PCR run {i-e in Real Time) allows the detection and -
quantitation of the accumulatmg product HCV RTPCR Kit contains reagents and enzymes
for the specific amplification’s 'and detectlon of 240 bp region of HCV genome on
Rotor-Gene. In addition, the ktt contams a second heterologous amplification system to .
identify possible PCR inhibition. fhis is detected as an internal control (IC) in 2nd
fluorescence channel WHO refe nce standards are used for quantitation of HCV RNA

Procedure
HCV RNA is isolated from blood sampies of patients, using QlAamp DSP Virus spin kit. HCV

RNA if present in the patient. sample is amplified using Qiagen HCV RTPCR kit on the Real

Tire PCR system Rotor Gene.
Yhe Anafytical Sensitivity of this assay is36.4 1U/ml

Dr Aleenm Nawaz
M.B.R.S, RME
AGVIST -

HCV BY fCR QUAN'I I ATION Real time

Flectronically verified.report. No signature(s) réquired (Not valid for court)

pr.Naim Ahnied Nizami
M.B.B.S, I-.Phii
Assistant Prolessor
gicchenistry & Chemical Pathology

'
v

Dr. Tarigg Mahmood
MBS, MCPS, M.PHILFCPS
professor of Pathology
Consultant Histopalhologist

23345 Detected i

]

Dr.Kashif Ur Rehman

M.Sc¢ Biochemistry -
MLPhill . Ph.D Molecular Biology
Cunsultant Molecular Bivlugist

23-Aug-2017 3:29 pm

MEAD OFFICE ( PHC Reg# 12183 )
HEAD OFFICE ( PHE Reg# 12183 )
D.1 KHAN

“
fa,
cin

M. Zubair Aftak
B.S Bi01711er11(stry
M.Phil Moleculas Biology
Muleculin Biologist
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patient #: (T

1001- 18-108309431

Case #: R

T 1087-06-01

Medical Record No:| s7e S S :
4 " Patient Name: HASHIM . - Registration Date: " 06-Jan-2018 "4:01 pm
A Father/Husband Name: ~ SANA ULLAH ’ -
Agé/Sex: 36 Year(s)/Male ) Reg:;ttdtion Location: HEAD OFFICE ( PHC Reg# 12183 )
Biood Group: © Unknown Destination Location: HEAD OFFICE-{ PHC Reyg #12183)
NIC: . - Reférence: . ° D.1 KHAN
Phone: - -, - - Consultant;
Address: ’
MOLECULAR DIAGNOSTICS SECTION: ' o
FCRR Gr\OUP

E ST 1U/ml RESULT
© HCY BY PCR QUANTITATION < assay -, Detected

.

‘Features of thc As>av i B T ‘

HCV RNA s isolated from blood samples of patients, using QlAamp DSP V|rus spin ki

" HCV RNA if present in the patient samp!e is aﬂp!lﬁed using Qiagen HCV RT PCR kit
on the Real Time system Rotor-Gene Q-QIAGEN (Germany).

7 . ‘ *
‘HCV PCR assay: Detection limit-
- Detected < 36.4 (U/ml
Detected > 36.4 1U/ml N o _ ' } 5
| i
| » ‘ 4
- A . ) . R . L meee sl it . " 3 _-KJ’
) ’ EIectmnlcaIly verified report. No signature(s) required (Not valid for court)
l)r..i\leem Nawaz,  Dr.Naim Ahmed Nxzaml " Dr. Tariq Mahmood Khussheed lavaid M. Zubair Aftab
| M.B.B.S; Rf1p B M B.B.S, M.Phil : MBBS, MCPS, M.PHIL FCPS. M.Sc, M.LS - B.S Biocheinistry
. . ) Adv:;or s - Assistant Professor Professos of Pathology . Phill (l:nrnunologv} M. hil 'rvlolecular Bialogy

L at Biochemistry & Chemical Pathology Zonsultent Histspatologist

PhD Schotar {Immunology) Molecular Bivlogist

97 A Main Jat\ Road thore - L lEy gdl*.aibfi&S@g'm_:ail:oom'.
+92 42 35406977 Mob: +92 321 4?36581 il www.globaldiagnosticlaby.com




S ompetent authority after observing all I(,gal procedural formalities

O[“FILE OF THE SUPFRIN rENDENI [RCLL lJQS PRISON M/\RD/\N

DLt 15 A 4\(: e B8 MFarilant el 17630 Mg viom f ire gle M Vg

asin Ca e HOL M arla 1] I‘!H N {. a3

No 810/ PB Dated. 03/06/2019. E- Mail;- mald(m;arIOumanl.conx f' e ‘

& 0937-843114
OFFICE ORDER.

WHEREAS, the accused official Mr Muhammad Hasham s/o Sana Ullah attached
to Central Prison Mardan was proceeded against under Rule-3 read with 9 of Khyber

Pakhtunkhwa Government Servants (Efficiency & Discipline) Rules 2011 lor the ch
wilful absence WEF 06-04- 2019, and a

arges of his.
notice at his home address was scerved upon him vide
this Heﬁdqual terq No. 597 /PB dated 17-04-2019.

AND WI—IFRLAS due to no response from him, another notice was published in

the leadmg new':pdpers of the Province, “Daily Mashriq” Peshawar on 17-05-2019and “Daily -

Aqj” Peshawar on 19-05- 2019 as provided under the rules ibid.

AND WHEREAS, the accused official failed to resume duties til} date as reported by the

Superintendent Central Prison Mardan his report dated 03.06.2019.

NOW TI—IEREI“ORF‘, in exercise of the powers conlerred under Rule-9 of the Khyber

Pakhumkhwa Government Servants (Efficiency & Discipline} Rules 2011, the undersigned being

s, hereby award the major penalty

of “Removal from Service” with immediate effect to Mr. Muh'mlmad Hasham s/o Sana Ullah

attached to Central Prison Mardan for his mlsconduct/wﬂful abience W[)I" 06 04-20 k9 Fle is not

c=nutled for any remuneration for the abs ence period under rule 19 of the K hyber Pakhtunkhwa

Uovernment Servant Revised Leave Rulcs 1981. _ -k

(FAZAL HAMEED KHAN K4 L)

SUPERINTENDENT
CIRCLE HQS. PRISON MARDAN

Endst: No. 811-14/. Dated.03/06/2019.

——— T
Copy of the above is fowvarcied to:-

1 The Inspector General of Prisons Khyber Pakhtunkhwa Peshawar for mformation pleasc.
2 The Superintendent Central Prison Mardan. for information with refercnce to his report

,J]atzed 15.04.2019. - \

3 l‘he DlStI‘lCt Accounts Officer, Mardan for mformatlon please.

-

ar. Pur’




Y

Bl | ' | . \

‘. / /{/Q/@f(//ﬂa({/jé/ MC"L/A/

(///)/////////C/&///w//)

s : , S
7. : g | = |
o i S
) Cij d/;/&; /Ié/a::(/&'// /&“«Vé,ﬂ' , |
d/;,‘/f// {C/ o’/‘

~ N

' 7
/}‘/’WO/O}W T WM&’WZ S e,

0
/A// / O"/W DR ,
/C/"Méz//)zw)ﬂ/ ?//V"/

'//M/ﬂ/w

\/\‘)




"
Ez;‘e;n
g
i
A
£
£
-
5

N

S -
0 = - ,
BT R A
@,,/4/&(/ /c/ .o / = f
o /(f '/’.d%ﬁ‘”
. J{//”Qv‘ P v — E
4 "._i/ M; oo b 1 L >
- ) .

QY
L7

@




@ OFFICE OF THE '
e ! Ny INSPECTOR GENERAL. OF PRISON
' KHYBER PAKHTUNKHWA PESHAWA
By AR 091-9210334, 9210406 / % 091-92134

No.Esth/Ward-/Orders/

R S vy
el ORDER

 WHEREAS, Warder Muhammad [ashim S/O Sanautlah attached to Central Prison
- Mardan was removed from service by Superintendent Heédquarters Prison Mardan vide office order No.
810 dated 03-06-2019 due to willful absence [rom duty with e’i’feét from 06-04-2019. A
- AND WHEREAS, the said warder. preferred his departmental appeal for setling-aside his
Removal from .sérvice which was examined in light of the available record of the case and observed that
the appellant absented himsél f from his duty without prior permission of the competent authority.
AND WHEREAS, he was afforded the opportunity of personal hearing on |
- 16-09-2019. ‘Dusing the course of hearing, he failed to justify his innocence. In addition, his past service
record are also adverse as so many penalties were awarded to him.
- : NOW THEREFORE, keeping in view the facts on record, the provision ol rules in vogue,
in exercise of power conférred under Rule-5 of Khyber Pakhtunkhwa Civil Servants Appeal Ruies 1986,
the decision of the competent authority is upheld and appeal of the A,a'ppellant is hereby rejected being

without any substance.

ADDIT[ONAL INSPECT OR FFNERAL OF PRISONS,

g x ~ KHYBER PAKHTUNKHWA PESHAWAR.
ENDST:NO. ﬂ?{é 7#“7? /. . ;o o

’ Copy of the above is lorwardecf to -
1. The Supermtendent Headquanerb Prison Mardan for information and neceesary action with

reference to his letter No. 924 WE dated 05-07-2019.

2. The Supermtendent Central Prison Matdati for information.

3. District Accounts Officer Mardan for information. ,
4. Mr. Muhainmad Hashim S/O-Sanullah Village Band Korai, Tehsil Pahar Pur District DI Khan for
{ / ’ infonﬁatio,n with reference to his appeal dated Nil.

5909 -
ASSISTANT DIREC
FOR INSPTCTOR GENERAL OF PRISONS,

- KHYBER PAKHTUNKHWA PESHAWAR/

A B R

it} r

DAZi-Ur-Rahmas Data\OneDive\GOHARAppeal of Warder\Appeal decision order.dos’

£
£
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‘ 35%’?‘ ORE THE QERVICES TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR -

-In the matter of Serv1ce appeal No. 1172 of 2019

Muhammad Hasham s/o Sana Ullah R/ o) Dera Ismall Khan. * .
(Appellant)
----VERSUS----

1. The Inspector General of Prisons, Khyber Pakhtunkhwa, Peshawar.

2. The Superintendent Circle Heédquarters Prison, Mardan.

(Respondents)
S.No | Description of Documents o “Annexure Pages
1. | Para wise comments/ reply ‘ —-nee- 1----3 ‘
2.7 Service record o A 4 : : B
3: . | Absence Notice &. Advertlsement o B S--=-7 - ‘
‘ Notices , S ,
: Total ' ‘ 07 Pages .
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 WR:PORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR

.In the matter of Service appeal No. 1172 of 2019

Muhammad Hasham s/o Sana Ullah, R/ Q.Déra Ismail Khan. - _
| | (Appellant)
--.--VERSUS-;——
_ l Thc Inspector General of Prisoﬁs, Khyber Pakhtunkhwa,'Peshawar-.“

2. The Superintendent Circle Headquarters Prison, Mardan.

{(Respondents).
WRITTEN STATEMENT ON BEHALF OF THE RESPONDENTS

PRELIMINARY OBJECTIONS

1. That the appeal is incompetent, badly time barred and is  not

maintainable in its present form. _
2. That the appellant is estopbed by his own conduct to bring the present

appeal. | ‘_ | '

3. That the appellant has got no cause of gction. .

4. That the appellant has no locus standi.

5. That the appellant is bad for mis-joinder and non-joinder of necessary
party. »

6. That the appeal is hit by léches.

PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENTS

RESPECTFULLY SHEWETH.

1. Correct, pertains to record, hence no comment.
2. Incorrect, the aépellant was in the habit of willful absenﬁng him from his
_ allotted duties and his service record reveals that he remained willful |
*. absent every now and then. He remained absent w.e.f. 06.04.2019 to
03.06.20 19.~,('Service Regord attached as Annexufe-A).
3. Incorrecf, prior to this case, the appellant remained absent -from hié
duties w.ef. 07.12.218 to 15.02.2019 and submitted Medical Rests

which were-sent to the concerned Hospital for verification and found

bogus/not verified clearly mentioned in his service record.




4. Incorreet as the appellant was proceeded against under rule 9 of the

S0 ‘Khyber Pakhtunkhwa pre;;nmeht ‘Servants (Efﬁciency & Dis‘ciplihe)

Rules 2011 for his willful absence from duty and he was served an
absence Notice on hlS home address and a Notice was also pubhshed in
the leading Newspapers of the provinc'e and the appellant did not
respond to the absence Netices then-ex-part-y action was taken against
him, as a resuit of which he was awarded the punishment of “Removal
from Service” following all Alegal'and codal formalities under the rule. ibid.
_(Copies attached as Annexure-B).

5. Correct to the extent that‘- Deparfmental appeal of the appellant was

rejected by the appellate authority being competent authority.

6. No comments.
~ GROUNDS.

A. Incorrect, miSleading, as the order of the competent authority dated
03.06.2019 is in aceordan'ce with the law, rules and procedure as laid
down in the Khyber Pakhtunkhu}a Government Servants (Efficiency &
Discipline) Rules 201'1~ and ie explained in Para-04 above.

.B... Incorrect, misleading, as the appellant was proceeded agalnst under

| rule 9 of the Khyber Pakhtunkhwa Government Servants (Efficiency &

- Discipline) Rules 2011 for his willful absence from duty and he was
sefved an absence Notice on his home address as standard procedure
and a last resort Notice' was also published in fhe leading Urdu
Newspapers' of the proﬁnce and the appellant did not respond to the
absence Noticee at all, as a result of which he was awarded the

- punishment of “Removal from éervice”. |

Incorrect, misleading, as explained in above Para-04.

Incorrect, misleading, as already explained in above Para-04.

m U 0

No comments already explained in Para-04.

e

No comments already explained in Para-04.

No comments already explained in Para-04.

No comments already explained in Para-04.

—

" No comments.




-

' Keeping in view of thé above fact, It is,“f?ﬂuerefore; hurnb'ly- prayed that

_ the appeal filed by the Appellant may be rejécted being not covered with law

and rules please.

1. INSPECTOR GENERAL OF PRISONS -
KHYBER PAKHTUNKHWA PESHAWAR.

"~ 2. SUPERINTENDENT
HEADQUARTER PRISON MARDAN "

T

el ¢
g
T




In the matter of Service appeal-No. 1172 of 2019

Muhammad Hasham s/o Sana Ullah, R/ O Dera Ismall Khan

(Appellant)
----VERSUS----

1. The Inspector General of Prisons, Kﬁ-yber Pakhtunkhwa, Peshawar. -
2. The Superintendent Circle Headquarters Prison, Mardan.
(Respondents) -

. AFFIDAVIT OF THE RESPONDENTS.

We ‘the respondents, do hereby solernnly afﬁrm and declare on oath that

the contents of the reply/Para wise comments are true and correct to the best

of our knowledge and belief and nothmg materlal fact ‘has been concealed and
kept secret from this Honorable Tribunal.

1. INSPECTOR GENERAL OF PRISONS
KHYBER PAKHTUNKHWA PESHAWAR.

2. SUPERINTENDENT
HEADQUARTER PRISON -‘MARDAN
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L NE ;U(u Circle HOs Waribun Chicle HOs Mardasn

Circle B0 Murdua  Cirele HOs Mavdan Civcle Higy Mardan_ Circle IN) < Marduu_ Civele HON Yardun  ircle HOx Mardan Coele O Madan Civele HOs M das

fail: ‘mardan;aﬂ@gmal .com,

0937- 843114

i

SERVICE RECORD OF EX- WARDER MUHAMMAD HASHAM

Name with Parentage

Muhammad Hasham s, o Sana Ullah

during his entire service
with date and nature of

offence

10.

11.

1.
2 Rank | Warder (BPS-05)
13 | Date of Birth 01-03-1982
4 Date of Appointment . 14-05-2009
5 Punishment awarded | 1. One increment stopped without future effeci: vide

Superintendent H.Q Prison Bannu order No. 1590 dated
09.05.2011.

“Censure” and his absence perlod w.e.f 15.01.2013 to
24.01.2013 is hereby treated as leave on medical grounds
vide Superintendent H.Q Prison D.I. Khan order No. 1186-88,
dated 28.03.2013.

On 19-09-2013 two increments stopped for two years vide
Superinte‘ndent H.Q Prison D.I.Khan.

“Censure” vide Superintendent H.Q Pr1son D.1. Khan order
No. 2104-06, dated 12.04.2016.

.- Two increments stopped for two years and h1s absence

period w.e:f 11.09.2016 to 06.10.2016 is hereby treated as
leave without pay vide Superintendent H.Q Prison D.I.Khan
order No. 6982-84, dated 06.10.2016.

Three increments stopped without future effect and his
absence périod w.e.f 23-03-2017to 12-06-2017 seventy nine
(79) days is hereby treated as leave without pay vide
Superintendent H.Q Prison Haripur order No. 2003-06,
dated 13.06.2017.

Three increments stopped without future effect and his
absence period of seventy-seven (77) days is hereby treated
as leave without pay vide Superintendent H.Q Prison Haripur
order No. 2427, dated 04.08.2017.

Reduction to lower stage for five (05) years and his
absence period absence period is hereby treated -as leave
without pay vide Superintendent H.Q Prison Haripur order
No. 3514, dated 08.11.2017.

Absence period w.e.f 26.02.2019 to 06.03.2019 is hereby
treated as leave without pay vide Superintendent H.Q Prison
Mardan order No. 1737, dated 06.03.2019.

Two increments stopped for two years and his absence
period w.e.f 07-12-2018 to 15-02-2019 is hereby treated as
leave without pay vide Superintendent H.Q Prison Mardan
order No. 465-68, dated 25.03.2019. )
Major Penalty “Removal from service” is awarded to the
official on his absence from duty with effect from 06-04-2019 |
vide Superintendent Circle Headquarter Prison Mardan
Order No. 810 dated. 03-06-2019.
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0. 8 /PB Dated: /04/701 E-Mail: mardanjuiliey umarl comzf" ik
ﬁ D q m \E,

To

s W der Muhamniad: H'mham s/o"Sand UNaK, - Lo
R/0O Village Band Korai, Tehsil Pahar Pur District DIKhan.

Subject: ABSENCE NOTICE.

~ As reported by the Superintendent Central Prison lMardap, you were granted four
(04} Days Causal leave from 01-04-2019 (AN} to 06-04-2019 (FN) and were required to resume .
duty after expiry of causal leave. But you fai‘led to resume duty and remained absent from 06- |
04-2019 (FN) till date with any further leave or permission from the competent authority thus
violating rule 1082 of the Prison Rule.

You are therefore directed to report to Superintendent Central Prison Mardan
A W1th1n ﬁftéé'h“"{‘l’ SF*HHW“BF"t}re"‘rede‘ipt’bf‘fhm Notice"aria-&xplain then réasons of Your absence
' oLherwme strict disciplinary actlon will be taken against you under the Khyber Pakhtunkhwa

(;overnmént Servants (Elficiency & Dmc:p]m(.) Rulc 2011.

¥

FAZAL HAMBED KHAN KHEL)
SUPERINTENDENT *.
f// CiRCLEZ‘I RISON MARDAN

#

Endst. No:-‘\_{?g&/

Copy of the above is forwarded to:- . _
S 0 ¥ hc.lnspector.Generalﬁf Pnson_Khyber Pakhtunkhwa, Peshawar for information pleaee

2- The Supermtendent Central Prison Mardan for information with references to his rcport
dated. 16-04- 2019 please.
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BEFORE THE SERVICE TRIBUNAL KHYBER
. PAKHTUNKHWA PESHAWAR

- In S.A#1172/2019

Muarn‘mad Hasham

Versus

-Gotfernment of Khyber Pakhtunkhwa & Others

REJOINDER ON BEHALF OF
~ APPELLANT |

Respectfullv Sheweth,

" -,All the Preliminary objection ra1sed by the
_Respondents are incorrect and baseless and not
in accordance with law and rules rather the
. Respondents are stopped due to their own
o ,conduct to raised any obJectlon at the stage on
B ‘the appeal. | |

Facts

o ) All the facts of the appeal are correct Whlle reply '
~  of the Respondent Department is incorrect wide
‘i_.:abmltlo and illegal, because the impugned
R removal order is void because it has been passed
" without fulfilling ‘the codal formalities, No
opportunity of defense and personal hamng has
" been provided to the Appellant, no Notice has
" been served or received by the appellant and no
notice has been issued and two leading




Newspaper which is a clear cut violation of rule 9
of efficiency and discipline rule 2011.

ON GROUNDS:-

All the grounds of the appeal are correct and
accordance with law and prevailing rules and
that of the Respondents are incorrect
baseless and not in accordance with law and
rules hence denied, because the appellant has
not been treated according law and rules. The
penalty is harsh one, the absentee of the
appellant is not deliberate or intentionally
but due to sever illness of the appellant, and
the service record attached with the reply is a
past and close transaction and no verification
report of the medical prescription has been
available with respondent department.

I _
It 1s, therefore, réquésted that the
appeal may kindly be accepted as prayed for.

Dated 23/06/2020

Petitioner .
Through Q:p e

Roeeda Khan
- Advocate, High Court
PeshawaR.




