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The present appellant initially went in Writ

Petition before the Hon’ble Peshawar High Court
Peshawar and the Hon’ble High _Court vide its order
dated 27.02.2023 While‘treating thebWrit Petition into
an appeal and has sent the-same to this T'riblihal for
decision in accordance with law. This case is entrqsted
to Single Bench at Peéhawaf for preliminary hearing to
be put up there on 21.03.2023 . | )
By the Otder of Chairman
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aBEFORE THE PESHAWAR HIGH COURT, PESHAWAR

Writ Petition No. 1674-P/2022

Mst.Rehana Zaman

oooooooooooooooooooooooooo

..... weevveviersren... PETITIONER.
Versus

Government of Khyber Pakhtunkhwa, through Secretary Finance Peshawar &

Others. . on e

........................... RESPONDENTS

AFFIDAVIT

I HaleemUllah Assistant Accounts Officer Hangu BPS.-17 do hereby

solemnly affirm that the contents of this parawise commentg/reply are true and

correct to the best of my knowledge ‘and belief and nothi

from this Honorable Court.

Identified by

) ‘4ot s
Advgcate (_’}%ngral —
Khyber Pakhtunkhwa

W Pesha)vy

30 NOV 2022

5 has been concealed

CNIC #/14202-4793533-3 /

03339712819
%
bV ) (1 _L <3
PSR ZA N T |
Certified that the above was verified on solemnly
affirmation before me in office, this.......2. € rereneee

day of... Y oo 200 . M Leotn B2
10 BBG T s H.fz:‘iﬁh, ..........
who was idera T RSO J002 OO
WHhO i persGituliy wivimii 10 1A
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:gBEFORE THE PESHAWAR HIGH COURT, PESHAWAR
| Writ Petition No. 1674-P/2022
[ - MstRehanaZaman ... ...... P PETITIONER.

Government of Khyber Pakhtunkhwa, through Secretary Finance Peshawar &
Others... ..o RESPONDENTS

(Para wise reply on behalf of Respondent No.3) -

Preliminary Objections:
1) That the Petitioner has no cause of action.
2) That thg Petitioner has no locus standi.
3) That the Petitioner has ﬁot come to this Court with clean hands.
4) That the instant Petition is barred by Law/rules.
5) That under Article 212 of the Constitution of Islamic Republic of Pakistan 1973, the Petitioner is

required to come through a right forum i.e. Services Tribunal KP.

Respectfully Sheweth:

1. Relates to record, however, liable to be proved by the Petitioner

2. That Respondent No. 3 is bound to follow the rules a;ld instructions issued by the
Pfovincial Govt: of KP from time to time. Hence it is pertinent to mention here that as the
Petitioner was regularized w.e.f 01.07.2012 and her time period of fegular service is less
than Ten years, she is not entitled for pension under the pension rules.

s

3. Correct to the extent that after to Promulgation of an Act of 2012, the Petitioner was
regularized w.e.f 01.07.2012 and after her regular service till the age of superannuation
i.e. 30.06.2019 (AN) according to the office order hereby No3 541-45/DPIU/HANGU/PF,
dated 01-07-2019 issued by DHO Hangu is less than Ten years. Hence she is not entitled

for pension under the rules.

4. Incorrect as mentioned in Para No. “3” above.

5. The action taken by DHO Hangu is correct and under the rules. /v, ‘
Di{prty Reglstnsy
30 NOV 2022

6. No Comments.

Grounds:

L. That respondent No. 3 is bound to follow the rules and instructions issued lby the Provincial Govt.

of KP from time to time and not violated any rule of Laws.
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IX.

Incorrect as mentioned in Para No. 3 above

As mentioned in Para No. ”3” above.

As mentioned in Para No. ”3” above.

As mentioned in Para No. ”3” above.

As mentioned in Para No. ”I” above

Incorrect to the extent as mentioned in Para No. “3”

Retain to the Rgspondenf No. 1,4 &5 qnd they are in the better position to redress the grievances
of the Pet-itioner

No Comments. ’

Di?élct ccount Officer

> District Rcounts Officer’
Hangu
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g - - AUTHORITY LETTER

Certify that Mr. HaleemUllah Khan Assistant Accounts Officer
I BPS-17 of this office is hereby authorized to submit Para wise
| Comments/reply in the Honorable Peshawar High Court in Writ Petition
No.1674-P/2022 in r/o MstRehana Zaman. -

m/omcer

Hangu % 0{ ‘
g e
DS .
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~ INTHE PESHAWAR HIGH COURT

PESHAWAR
;‘({5?‘},3}(.. 3 :,1"" \lm“.h (3L 3
In Re: Writ Petition No. /2022 Service Rk
‘ z;-s-f:::-_a- :‘\‘v»-g—lj&-w .
. LLE j 2025
Mst. Rehana Zaman w/o Altaf Pervez - e e
R/o Mohallah Bahadur Garhi, Tehsil And District Hangu
: | C eeeseneresnenens Petitioner
Versus '
Government of Khyber Pakhtunkhwa and Four Othersf
' cesssssssssnasnnsesss RESpORNdents

1. Will you kindly treat the accompanying Writ Petition as urgent and in
accordance with the provision of Rules 9, Chapter 3-A, Rules order of

the High Court, Lahore Volume V.

2.. The GROUNDS OF URGENCY is that to save the Court time and
valuable rights of the Applicant, it is humbly prayed that Petitioner is ,
in struggle since her retirement however Respondents completely
failed to redress her grievances due to which Petitioner is facing 1

extreme financial hardships in daily life.

Petitioner : |
Through |

"

" Advocate




IN THE PESHAWAR HIGH CbURT PESHAWAR .- .
N OPENING SHEET FOR WRIT BRANCH ' Date of Filing: __.04.2022
k District: Peshawar

4N

Case Type: Writ Petition Nature of Original Proceeding
Category Code: R | | | (Categories & Sub Categories are

given the back of opening sheet)

Review / contempt of court in respect of: | |

Writ of Heabus Prohibition Mandamus Quo Certiorari
Corpus Warranto
If Certiorari:
Forum Date (Daterlocutory / (F)inal Case Pertains to-
Order

DSB

DB

Petitioner D
Name Mst. Rehana Zaman w/o Altaf Pervez
Mobile No
Address . . . .

R/0 Mohallah Bahadur Garhi, Tehsil And District Hangu
CNIC
Email Address
Counsel for Mr. Hakeem Khan, AHC
Petitioner (s)
Mobile No. 0313-9500035
Address 12, K-3, Phase II1, Hayatabad, Peshawar
CNIC No. 14301-8044901-3
Email Address hakeem khan.adv@gmail.com
Respondents 1. Government of Khyber Pakhtunkhwa

Through Secretary Finance
Civil Secretariat Peshawar, Khyber Pakhtunihwa.

2. Accountant General Khyber Pakhtunkhwa
Fort Road, Peshawar Cantt, Peshawar.

3. District Account Officer Hangu
Hangu, Khyber Pakhtunkhwa.

4. Director General Health Services
PTCL Colony, Peshawar, Khyber Pakhtunkhwa.,

5. District Health Officer Hangu

Old DHQ Hospital, Main Bazar, District Hangu. W)ﬁﬁﬁ?

Address BQ/{ /
. ¥ Regigtrag

Original Order / Action / inaction Complained of:
: 30 APP M2

Drager: 1t is therefore, respectfully prayed that on acceptance of this Writ Petition, Respondents may please be

directed to count pre-regularization period of Petitioner service for pensnon
The Respondents may kindly also be directed to sanction and grant pensmna}y beneﬁts 10 Petitiotier; =~~~
Any other relief, may kindly also be granted which this honourable court deemed just and appropriate in the

circumstance, not specifically prayed for.

Law / Rules / governing the original proceedings / action / Inaction : i
1. The Constitution of Islamic Republic of Pakistan, 1973 -
2. Service laws & etc.

M {;/ '
Signaturei':



mailto:hakeem.khan.adv@gmail.com
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IN THE PESHAWAR HIGH COURT
' PESHAWAR

In Re: ert Petition No. / %)?Z/ /2022 -

Semyrce WM wo Sl /
- Mst. Rehana Zaman w/o Altaf Pervez
R/0 Mohallah Bahadur Garhi, Tehsil And District Hangu-

crssessasssnsenenes Petitioner
Versus | '
Government of Khyber Pakhtunkhwa & Four Others
vesessessssarsssares Respondents
- INDEX ;
S. No. ‘ Description : Pages
1. ‘Writ Petition . 1-6
2. Affidavit 7
3. Annexes:
- 1. | Copy of Petitioner CNIC _ 8
I1. | Copy of Special Power of Attorney 9
III. | Copy of Service Book of Petitioner 10-16 .
IV. | Copy of Last Pay Certificate T 17
V. | Copy of Notification dated 19.09.2014 ‘ _ 18-19
VI. | Copy of Petitioner Retirement Office Order dated 20
05.07.2021

VIIL. | Copy of Petitioner Application for Pension alongwith | 21-25
Letter dated 17.11.2021 |

VIII. | Copy of Petitioner Application dated 15.02.2022 26
TIX. Copy of Respondent-3 Letter dated 03.03.2022 . 27
X. | Copy of Judgement dated 22.06.2017 ' 28-39
XI. | Copy of Judgement dated 12.02.2019 : . 40-42
1. | Copy of J udgement dated15.04.2021 ' 43-46
. Copy of Judgement 2009 SCMR 1 - 47-49 .
IVv. _€opy of Judgement 1996 SCMR 1185 ' 50-57
4. -.Memo of Addresses - 58
5. |Copy of Intimation Notice ‘ 59
» O il [ Qourt Fee ' 60
7 | Wakalatnama 61+
1 0 MAY 2022 Hakee Khan
A Advocate
) ) 12 K 3, Phase-III, Hayatabad, Peshawar
ignature ' L Mobile: 03139500035




IN THE PESHAWAR HIGH COURT
’ PESHAWAR

In Re: Writ Petition No. / 6 ?/9 /P/2022

Mst. Rehana Zaman w/o Altaf Pervez
R/0 Mohallah Bahadur Garhi, Tehsil And District Hangu

Versus

Government of Khyber Pakhtunkhwa

- Through Secretary Finance

Civil Secretariat Peshawar, Khyber Pakhtunkhwa.

Accountant General Khyber Pakhtunkhwa
Fort Road, Peshawar Cantt, Peshawar.

District Account Officer Hangu
Hangu, Khyber Pakhtunkhwa.

Director General Health Services
PTCL Colony, Peshawar, Khyber Pakhtunkhwa.

District Health Officer Hangu
Old DHQ Hospital, Main Bazar, District Hangu

ooooo

Legrice szﬁ wo- S, ///%?5 | ’ :

..................... Petitioner

.......... «eeres Respondents

WRIT PETITION UNDER ARTICLE 199

OF THE CONSTITUTION OF

ISLAMIC

REPUBLIC OF PAKISTAN 197 3




@

- 1. That Petitioner is a respectable citizen of Pakistan and is

'pedpect/ulgfgbwetk, R

entitled to all the rights enshrined in the Constitution of
Pakistan, 1973. That Petitioner is permanent resident of District

Hangu and is filing this Petition through Mr. Mudassir Shehzad

s/o_Altaf Pervaiz, who is authorized through special power of

attorney and is competent and well acquainted with facts of the

case and can depose the same on oath.

Copy of Petitioner CNIC at Annexure-I
Copy of Special Power of Attorney at Annexure-II

2. That cause of this petition is that Respondents are
reluctant to extend pensmnary benefits to Petitioner on the
ground that Petitioner was regularized w.e:f. 01.07.2012 and
~ her time period of regular service is less than 10 years. Despite .
of several requests verbally as well as through a written
| application Respondents categorically refused, by overlooking
numerous judgements of this honourable court and of the
honourable Supreme Court of Pakistan, wherein it was hold that
the term of service should be considered froql the date of initial

appointment (i.e. 29.07.2006) for the purpose of pensionary

benefits, hence this petition.

3. That Brief Facts leading to this petition are that
| Petitioner was appointed as Lady Health Worker (LHW) oﬁ
‘ contract basis vide Ofﬁce Order dated 29.07.2006 in THQ
- Hospital Hangu by thé then DHO Hangu. Later on in 2012 after
successful completion of 6 years services she was regularized

wef 1% July 2012 vide Notification No. 221-273 dated
19.09.2014,

Copy of Service Book of Petitioner ét Annexure-II1

Copy of Last Pay Certificate at Annexu;'e-IV
Copy of Notification dated 19.09.2014 at Annexure-V
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4, That;:,:ther?aﬁér in 2021 Petitioner was retired from her

services 01; éftaining the agé ()Lf superannuation vide Officer
Order No. Ref # 6727-33/PF dated 05.07.2021. At the time of
retirement Petitioner completed 15 years services, however,

pensionary benefits was not extended to her as the same is_
evident from Letter No. 9626/PF dated 17.11.2021 by District

Health Officer Hangu to District Account Officer Hangu.

Copy of Petitioner Retirement Office Order dated
05.07.2021 at Annexurc-VI

Copy of Petitioner Application for Pension alongwith

Letter dated 17.11.2021 at Annexure-VII

5. That afterwards Petitioner requested concerned
authorities time to time to redress her grievances, however of
no avail. Finally Petitioner'through a written application dated
15.02.2022 requested the District Health Officer Hangu, in light
of the judgements of this honourable court as well as the
honourable Supreme Court, for providing pensionary benefits.
In response the Petitioner request was refused by Respondent-3
vide Letter No. 137DHO/Ha;ngu/Pensi0n Audit dated
03.03.2022, hence this petition.

Copy _of Petitioner Application dated 15.02.2022 at
Annexure-VIII

Copy of Respondent-3 Letter dated 03.03.2022 at

Annexure-IX

6. That feeling aggrieved Petitioner having no other

adequate remedy, approached this honourable Court inter alia

on the following grounds:

groumld:

I, That impugned refusal on part of the Respondents to
f grant pensionary benefit to Petitioner is illegal,

unlawful and is in violation of the judgements of this




II.

II.

IV.

honourable court as well as of the judgement of the

honourable Supreme Court of Pakistan.

That this honourable court has: categorically
established vide Judgement dated 22.06.2017 in Writ
Petition No. 3394-P/2016 that .pre-regulari‘zation
service period has to be counted itoward length of

service for the purpose of pension, thus Respondents

are under obligation to extend benefit of the aforesaid

judgement to Petitioner. .

Copy of Judgement dated 22.06.2017 at

Annexure-X

That on the basis of aforesaid judgement this

honourable court also allowed two other writ petitions -

vide [i] Order dated 12.02.2019 in Writ Petition No.
114-M/2019 and [ii] Order dated 15.04.2021 in Writ
Petition No.4086-P/2019, wherein the Respondents
were directed to decide entitlement of the petitioners
by counting their service rendered -by them on

contract.

Copy of Judgement dated 12.02.2019 at

Annexure-XI

Copy of Judgement dated15.04.2021at
Annexure-XII

That by the aforesaid judgements it is now established

law that pre-regularization service period has to be

counted towards length of service for the purpose of
pension, thus Respondents are under legal obligations
' to count contract service, rendered by Petitioner, in

. total length of service for the purpose of pension.
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30 APR2022
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That keeping in view the administration of justice the
honourable Supreme Court of Pakistan has laid down
law in judgemeﬁt reported as 2009 SCMR 1 and 1996

SCMR 1185 that “If a Tribunal or the Supreme Court

decides a point of law 'relatz’ng to the term and

conditions of a civil servants who litigated, and there
were other civil servants, who may not taken any legal
proceeding, in such a case, 'the dictates of justice and
rule of good governance demand that the benefit of
the said decision be extended to other civil servants
also, who may not be parties to that litigation, instead
of compelling them to approach the Tribunal or any

other legal forum.”

Copy of Judgement 2009 SCMR 1 at
Annexure-XIII

Copy_of Judgement 1996 SCMR 1185 at
Annexure-XIV |

That in view of the above established law laid down
by this honourable court and as well as by the August
Supreme Court Petitioner is entitled to pensionary

benefits for the service she rendered, however,

Respondents are reluctant to get this benefit to

Petition.

That Petitioner service, including éontract sefvice, is
more than 10‘ years and as per Section 3(1)(a) of the
Khyber Pakhtunkhwa Civil Servants Pension Rules,
2021, a civil servant rendered more than 10 years
service  is entitled for pension, thus Petitioner is

entitles for pension.




®

VIII. That as per first Proviso of Sub-Section 4 of Section
19 of Khyber Pakhtunkhwa Civil Servants Act, 1973,

those civil servants who are appointed in the prescribe
manner to a service or post on or after 1* July, 2001
till 23™ July, 2005 on contract basis shall be deemed

to have been appointed on regular basis.

IX. That Petitioner, however, reserves the right with due
permission to present further arguments verbally or in

writing and to present evidence to prove their case etc.

prager: It is therefore, respectfully prayed that on acceptance of

this Writ Petition, Respondents may please be directed to count pre-

regularization period of Petitioner service for pension.

The Respondent kindly also be directed to sanction and grant .

pensionary benefits to Petitioner. |

Any other relief, may kindly also be :granted which this
honourable court deemed just and appropriate in the circumstance, not

speciﬁcally prayed for.

Petitioner
Through
| = e
DAY Hakeem;Khan
i ' Advocate High Court
0 o 12, K-}, Phas_e-II[, Hayatabad, Peshawar
,; , Mobile: 03139500035
30 APR 2022 , Email: hakgem.khanl.adv(a;gmail.com
Certificate

It is cértified that'no other Writ Petition has been filed on the subject

before this honourable court except this Writ Petitiop




b IN THE PESHAWAR HIGH COURT@

J - PESHAWAR

In Re: Writ Petition No. / é %/ /2022

‘Mst. Rehana Zaman w/o Altaf Pervez
R/0 Mohallah Bahadur Garhi, Tehsil And District Hangu
‘ teersesssersesssssses Petitioner

cassanesnssrassassane Respondents

Affidavit

I, MucLi_asir Shehzad s/o Altaf Pervaiz, authorized attorney of the

Petitioner, solemnly affirm on oath that contents of this Petition are true and

~ correct to the best of knowledge and belief and nothing has been concealed
intentionally from this honourable Court.

Deponent /
(CNIC # 141'01-9045680-7)

",iébt:)‘ .............. | t

Certified that the above was verified on solemnly
affirmation before me in office, this.......n.2:%.....
day of. 08 by, 4
sio.. AH12... /erw‘g wo . Heshows. ...

who Was identifiec lakeen.... W

Whoiis persotiaily émom (S

|
|
Versus
: Government of Khyber Pakhtunkhwa & Four Others

Hakeem
Advocate
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'. ' Name(:0) __A € AZ{/‘MK ‘
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ey Last pay Certificate Mr/Mst; . .
| Office of the ~ = grciemmne: # bistricttHealth Officer Hangu
, proceedingto 01-07-2021
| 2 He/She’has been paid upto 31-07-2021
' as the following rates '
] . | ~ PersonalNumber 787430
: Particulars : A01151- B/pay 14260
| A01202-HR.A 2255
’ A A01203 Conveyance All
i ‘Subosanive pay T A01217 M/AI 1500
| Officiating pay AD121B-HPA B
y Exchange compensaion Allowance A0121T- A/R 2010 0
A0121T7- AJR 2013 296
AQ122C-A/R 2015 200
A0122M-A/R 2016 1027
A0122Y10%A/R 2017 1426
AD123G10%AR 2018 1426
GP,Fund Account No IV EDUKT- ‘ AQ123P 10% A/R 2019 1426
Deductions AQ123P 10% A/R 20 1426
GP,Subscr : C 890 ' 000000- TOTAL 25242 ;
GPF Advn . 0 . P
Ben: Fund . I} ~ 1200 - P
R/D Benefit | - ‘ ‘ 450 S
income Tax - : 0 b
Add.G.ns 0
Total ‘ 2540
3 He/She made over charge of the Ofice of
Lady Health Worker .
on the . 30-06-2021 i

4 Reconveries are to be made from the pay of the Government servant as detailed on the reverse

5 He/She has been paid leave salary as detailed below Deductions have been made as noted on
the reverse

“Period : Rate Amount
From.....oooo . at Rs......... A.month
From................... at Rs......... A.month
From................... at Rs......... A.month

6 He/She is entitled to draw the following
7 HefShe is also entitled to joining time for

8 The detailed of the income-tax recovered from him up to the date from the beginning of
the current year are noted on the reverse

NO Dated 12021 ' 'a

CACrricTR, HANSY
\opsics
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HEALTH OFFICER HANGU

PH# +92-925-623034
A E-mail: edohealthhangu@gmail.com
/ _/ Dated Hangu the

- "
o NV~
OFFICE ORDER An L

Wlth reference to notification no SO (Pollcy) E&AD/1-13/2019 dated 16- 03 2020

without prejudlce to the legal remedies available to provmclal government and in pursuance

of j udgment of the Peshawar High Court dated 19-02-2020 i in WP No 5673/2019. _ |

Mst Rehana Zaman W/O [Iltaf Perveez LHW BPS-05 attached to Tvpe D
Hospital Hangu shall stand retired from Govt: Services on 30/06/2021 A(FN) on attaining the
age of Superannuation, as her Date of Birth 1961, subject to CPLA/Appeal of the Provincial
Government aga-inst aforementioned judgment of Peshawar High Court and any other contrary -

as and when iésued.by the apex court of Pakistan.

S | Y-
DISTRICT HEALTH OFFICER
HANGU

Ref: # C/7.,2 7 33/ /)[/Dated Hang,u.the (/05"» C7 - 20/

Copy forwarded to
1. Director General Health Services Govt: of Khyber Pakhtunkhwa Peshawar for information

. Provinciat Coordinator LHWs Progamme Khyber Pakhtunkhwa Peshawar for information.
- District Account Officer Hangu for information and necessary action please.

. Incharge Type D Hospital Hangu for information.

‘6. LHS Concemed for information.

. Official concerned for information.

OXDISTRICT HE OFFICER

2
3
4

- A Account Section of LHWSs-Prog: of' this office for information and necessary action.

g .

7

HANGU .

|

Address: DHO Office Hangu “Old DHQ Hospital Main Bazar District Hangu” PH # 0925-623034-35- Fax-+92-925-6214773
E-mail: edohealthhangu@gmail.com,



mailto:edobealthhangu@gmail.com
mailto:edohealthhangu@email.com

_ :':’OFFICE OF THE DISTRICT-
" HEALTH OFFICER HANC[J :
PH# +92-925-623034 '

E-mail: edohealthhangu@gmail.com
/ é E / Dated Hangu the 7-’// — 7,’{3)%

- The District Account Officer
Hangu

Subject: PENSION PAPERS (SERVICE GRATUITY)
R/Sir,

- Enclosed please find herewith the pension papers (Service Gratuity) in request
of Mst Rehana Zaman W/O Iltaf Perveez Lady Health Worker attached to Type D

Hospital Hangu for information and further necessary action at your end please.

Mﬁ%fﬁowmw | -

HANGU

Address: DHO Office Hangu “Old DHQ Hospital Main Bazar District Hangu” PH # 0925-623034-35- Fax-+92-925-623773
E-mail: edohealthhangu@gmail.com, :

y/
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1'"1 - ‘ Form-3(PEN) SR

a PART-1 . '
N (To be filled in and sugned by the applucant hlmself/herself)

AP”’ ICATION/ CERTIFICATE TO BE‘GIVEN BY; THE PENSIONER FOR PENSION / GRATUITY
COMMUTATION

DA

$ 3 .
(To be given by retiring government servant for grant of pension in case of superannuation /
retiring invalid / compensation / compulsory retirement)

Sir, , “*have retired - |
‘ T have the honor to say that I *have been permitted to retire from service on

*am due to retire
, .

Dated 30 04 )02— /

....................................

A therefore, request that the pension/ gratuity admissible under the rules may
kindly be Sanctioned to me.

2. I declare that I have neither applied for nor received any pension or gratuity for any
portion of this service, nor shall I submit any application hereafter without quoting a
reference to the application and to the orders which may be passed on.

3. Should the amount of the pension and/or gratuity granted to me be afterwards found to

be in éxcess of that to which I am entitled under the rules, I hereby undertake to refund
any such excess.

4. 1 wish to drawn/do not wish to draw gratuity granted in lieu of one fourth of my
pension. ‘
5. 1wish to commute my pension to extent of Rs 35%
6. Iwishto draw my Apension from the District Accounts Officer/ Treasury/

Sub-treasury/National Bank of Pakistan Branch at

.............................

7. The following documents, duly attested; are enclosed:-

I. . Three specimen signatures of mine/two sets of my thumb and finger
Impressions on the prescribed form
II.  Three photographs of mine.
III.  List and particular of family members.

Your obediently servant

Signature. . @ ............................
. %AHW/O.QW ..... fooneeR

Post held on the date of L - N

e W
-

N




~ (To be completed by the Office/ De artme

ceiving the application for pension.)

A
. »f : SECTION (1) PA‘RTI(M OF APPLLCA:[‘_M
*] I‘;‘f"ame of civil servant N /p ehana Zt/r)q o)
*2  Father’s Name MMMZLZ&MM :
*3  Nationality Pa_/a, N W
*4  Postal address ‘Ma,ém/&/) Ratin r%a/)/
Gays 2. 2a (7%14
5 Post held on the date of retlrement/death& BF / gﬂ 4 // W /ﬂ/db’ K ZC/# /A)
BPS o/ _
6. Date of Birth /967
" Commencement of service pI/I=0D- D40} 2 / Da 02/7 fe 9 )
7  Date of - Retirement/death 2 DD~ 21HA/ /"[)aée % (ALY N
Application for pension ‘ ) _
8  Length of service: Y M D
o7
Fromo/ ;’:fpto ‘ 2 l l Lﬂ
From to
From

to .
: Total:

9. Date of commericemen’t of ending of each spell of military service, if any:

o ‘ _ Y M ' D
. From 10 '
‘From . © to .
| Yo
Total:
10. Government under which service has been r¢ndered?m chronological ordeg
Government of __ K P K from to i.ens. L. . .. 12..30..
Government of fromto ie. .. 2% L ..............
Government of fromtoie. ... L.
0% yent _ 07 Menth 29 d{
Total: :
I ‘Class of pension or gratuity applied for -
12 Average Emoluments/emoluments last pay drawn of the
13 Proposed gross pension/Gratuity
14 Proposed family pensmn
15  Proposed gratuity in lieu of 1/4" pension of
.16 Proposed value of commutation Rs
17 Proposed net pension ...........c.ooveviiiiiiiiieieiiiia, Rs
18 Place of District Account Office |

Treasury/Sub Treasury........... e et
National Bank of Pakistan Branch
19 Date from which pension is to commence-

---------------------------------------------------

Signature Head of

. .
« - Office/Department AN M H
Official seal - Name V' ofFicER. HANSY

Designation




STYPAR: e
SECTION (2) ~- CALCULATION OF QUALIFYING SERVICE

R}
( Perlod
- : Y
}al length of service as per Col. 10 of Sectlon (1) Period ¥ / '~/ ,
3 _ I S Period
: ‘ T " M D
(1} Non qualifying service from .. ... to....... ‘
I Extraordinaryleave ...............
Il.  Unauthorized absence........... . N/}
lNl.  Spell of service not qualifying for
: ‘Total (i) {ii) & (iii):
Period: :
Net qualifying service .. ........coovvnenvnen... Y ™M D

Add ........... from........ L1 S

. Periods, if any, of Military service or war service
: allowed to count for pension.
Il.- Benefit of condo nation of deficiency In total

‘qualifying service | 08 ;/€M //mm% 7/‘70/

Total (i) and {ii):

Total quélifying (1] Vi o-

SECTION !3) (a) CALCULATION OF “AVERAGE EMOLUMENTS”

Statement of emoluments during the last months in.case the poét has not
been held on regular basis o

Period Duration Months & Monthly rate if Amounts
days Emoluments
From To | Months ‘Days Rs - Ps Rs. Ps.
The Total emoluments for months are A
Therefore “Average Emoluments” work out to Rs. ' o =Rs............. .PM
SECTION (3) (B) STATEMENT OF PAY/EMOLUMENTS / Lf 25 0
LAST DRAWN IN CASE THE POST IS HELDON REGULAR BASIS So0
’a) Pay.. ..o Rs___ /Y260 . -’7}’&0’__
b) Senior Post Allowance.......................... Rs J 00 22 Yy %
0) e SO [T Rs 76{760 = 7320
) e, e, Rs
22 /4oy 9= 19 ‘?ZAO -
Total:-
. SECTION (4) CALCULATION OF PENSION /GRATUITY
Length of total qualifying service years / W / //7’)07% ...................................................
Emoluments/Average Emoluments / Last pay drawn of the Rs. cﬁ 0‘9 /Z/ 2/ -
Post held on regular basis ’ RSttt siir s s s s

Amounts of gratuity ( in case where qualifying Service is more than 5 years
" but less than 10 years) S

Amount of gratuity on discharge from temporary Service _
where qualifying service is 10 years or But less than 25 years  Rs............

EALTH

OFFICER. HANGU




Total services beyond 30 years “ : , RS

N Total Gross Pension _ RSioiiiiiiiii
In;case of family pens1on for Death while in service , RS '
1.£5s commuted portion of Pensmn oo . Rs...... e

Net Pension ‘  Rse,

SECTION (5) CALCULATION OF GRATUITY LIEW IF SURRENDERED

PENSION (IN CASE OF FAMILY PENSION FOR DEATH WHILE IN SERVICE)

Length of total qualifying service

Amount of pension surrendered

Rate of gratuity for every rupee surrendered
(on age next birth day)

Liimp sump gratuity admissible

SECTION (6) — COMMUTED VALUE OF PENSION

L Amount of pension to be commuted RSeoooivoiniiniifninnn,
II. ~ Agenextbirthday LA ....Years
Il Rate of commuted value for every one rupee ‘
' (on age next birth day) RS,
I. Commutedvalueofpénsion Rs.o. /i,

1. The undersigned is satisfied that the service of q L. R .. Lparit@ has
been satisfactory. The grant of full pension and/or gratuity wh1ch the Audit Officer may fi ndto .
be admlsmble under the rules is hereby sanctioned.

OR .

The undersigned is satisfied that the service of .......... T T has not been satisfactory
and it has been decided that the full pension and/or gratuity found by the Audit Officer to be

‘admissible under the rules should be reduced by the specific amounts or percentage glven

below:-
Amount or Percentage of reduction in PENSiON............cevveereeeeeseoeoeeeee oo,
Amount or Percentage of reduction in Gratuity.........oee.eeeeeeerveeeeeerenscosrosreereessres oo,
Sanction is hereby accorded to the grant of pension and/or gratuity as so reduced
2. The payment of pension and/or gratuity may commence from . ............ ... . Before

issuing the pension payment order, the Audit Officer may kindly ascertain whether the last Pa \
and No Demand Certificates have been received by him. In case the last Pay Certificate and/or
No Demand Certificate has/have not been received with the pension papers, the Audit Ofﬁcer
should issue P.P.O. subject to the production of the last pay certificate and/or and undertaking, at
the time of first payment of pension/gratuity, by pensioner, or his family (in case of his death) to
the effect that any demand coming to the notice within a period one year after the issue of P.P.O.

would be recovered from him/her.

Signature. MM . pg. ... ...

Official Seal~\DIS] ...T.HE.A.L.TH

Designation ..
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"" R nﬁ@”‘“ -
4 District Health Officer B ‘ |
' JI" . - Hangu. LG L : ‘ @ .
- Khyber Pakhtunkhwa. :
. Subject: Application for Granting Pensiona Benefits to Rehana

Zaman d/o Altaf Zaman (Retired LHW).

y edpect/u/é 3@,

It is humbly stated that that Apphcant was appomted as leady

health worth (LHW) in health department, Hangu in the year 2006.
After successful completion of 6 year service Applicant was
regularized w.e.f 1 of July 2012 vide Notification No. 221-273 dated

' 19.09.2014. That as Applicant has now been retired on 30.06.2021,
however the pensionary benefits has not been extended despite

Applicant applied through Form-3 (PEN).

It may kindly be noted that beside‘statutory provisions it is the
consensus view of i:he honourable higher judiciary that for the purpose
of pensioner benefits regularization is to be considered from the dated
of | appointment, however, despite of several visits and requests

Applicant has not been considered for pensioher benefits.

- In view of the above it is therefore requested that Applicant
regularization may kindly be considered from the dated of |

appointment and pensmnary beneﬁts rnay please be extended to

Apphcant

Applicant

Rehana Zaman d/o Itaf Pervez
Retired LHW
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OFFICE OF THE DISTRICT ACCOUNTS OFFICER HANGU

NO g*p ; DAO/HANGU/PENSION AUDIT

To,

SUBJECT:

~ Memo, -

The District Health Officer

Hangu.

With reference to your letter No.871/PF, No.873/PF_No.87S)PF dated 15-

RETIREMENT PENSION CASES. -

02-2022 to the subject noted above.

W“"Mv%

DATED _- > =

As per Khyber Pakhtunkhwa Civil Servant Pension rules 2021 chapter II
Para No.3 (a). The qualifying service required more than 10 years’. The applicant’s
service is less than 10 year which is not eligible for pension benefits. However the cases
tor gratuity will be process accordingly whose detail are given below.

S.NO | NAME DESIGNATION LETTER NO

1 Yasmin Akhtar Lady Health Worker '9627/PF DATED 17-11-20;
2 Jaweria Lady Health Worker 9934/PF DATED 30-11-2(

3 Rehana Parween | Lady Health Worker

cconfyfts ‘Officer,
#Hingu.

2
021
9935/PF DATED 306-11- 7\?“1‘_'

/——

i
N
|
g
!
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IN THE PESHAWAR HIGH COURT,
PESHAWAR,

_ Nuaw@j},,

. ROOH-UL-AMIN KHAN, J:- Through this Common

judgment, we, propose 10 decide the following

Constitutional Petitions filed under Article 199 -of the

Constitution of Islamic Republic of Pakistan, 1973

(the Constitution), as identical questions of law an-d. facts

- are involved therein and the writ sought by the petitioners...-

is also one and the same.

1.

>

Writ Petition No. 3394-P/2016

{Amir Zeb Vs District Account Officers Nowshem .

ctc)
Writ Petition No.2867-P/2016

Mst. Akhtar Bibi Vs District Education Officer (M) .

Kohat etc).
Writ Petition No.3143-P/2014

Wit Petition 1vo.0285-8 /4033
(Muhammad Shah Zaib eic Vs Govt of Khyber
Pakhtunkhwa through Chicf Sceretary and others)
Writ Petition No.2872-P/2014.

Hakeem Khan throngh LRs Vs Govt of KPK
through Scctary Elcmentary & Secondary
Education, Peshawar etc)

Writ Petition No.1339-P/2014

(Mst. Rani Vs Sub-Division Education Officer eic).

Writ Petition No.55-P/2018

(Mst. Bibi Bilgees Vs Govt of KPK through'

Secretary Finance, Peshawar).

WP3384P2016-Judgements
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2. Amir Zeb petitioner in W.P. N0.3394-P/2016.is the
widower of Mst ‘Asiya Shafi (latc):‘His grievaﬁce is that-
on 28.02.2003, his wife was initially appointed #s PTC on
contract ‘basis and, later on, by virtue‘ of- Khyber
Pakhtunkhwa Civil Servants (Amendment) Act, 2005; her
service was regularized. On 3%.07.201'5.,' during. her
servkc, she met her natural death, therefore, he being her
widower/LR applied for payment of her- all ~adri;iésible',
retirement benefits, in pursuance - ';vhereo{’; _leave
encashment, GP fund and other admissible funds were paid
to him by the respondents, but his pension - claim was
refused by the &spondents or; the .ground of_lack..of
- prescribed length pf her regular service, .excluding the.
_period of her service on contract, hence, this petition. -

3. Mst. Akhtar Bibi, the petitioner in"Writ pgﬁtion-
-No.2»867-P/2016, is the widow of (Jate) Lal Din Class-IV - -
employee; She has averred in her writ petition ﬁiat’i;;er late
husband was initially appointed as Chowkidar on
01.10.1995 on contract basis,_i';owever, late_r on, his éefvice
was regularized vide Notification No.BO1-1-22/2007-08

dated 05.08.2008. On 15.05.2010, the deceased: died

(} [/ during his se;vice, so she apﬁiied for her pension but.the
‘ & ~same was refused to her on the gréund that thq“‘n_-e.gular- :

- service of the -deceased employee ‘was less than the

_ prescribed length of regular service, hence, this.petition. -

WP3394P2016-Judgements




4. Mihammad Shah Zaib and Muhammad Afnen

-

Alam are the

+ grievance is that their deceased father was appointéd as

Chowkidar on -}3.01.!998 in Mother Child Health Centre
Tank, who, later on, during his service was murdered, for

which FIR was registered against the accused. Petitioners

-applied for retirement of the deceased. Vide notification
" dated 31.12.2013, the deceased was retired from service on’
account of his death w.e.f. 21.10.2013. The famﬁy peﬁsion
| - of the deceased was prepared and processed,.howev-ei',‘ the .

- same was refused to the petitioners, hence, this petition.

5. I Petitioners in Writ Petition No.2872-P/2014, are

the LRs of deceased Hakeem Khan Class-1V cmployee, .
~who died during pendency of the instant writ.petition. -
- Grievance of the petitioners is that their predecessor .was. -

-appointed as Chowkidar on fixed pay in .Education -

Department on 24.04.1993. Vide order dated 29.01.2008,

" - service of the deceased alongwith his counterparts was

regularized by virtue ‘of Khyber Pakhtunkhwa. .Civil

Servants (Amendment) Act, 2013 w.e.f. 30.06.2001. On

attaining the age of supcrannuation, the deceased got:
.. retired on 31,12.2012, so petitioner applied for grant of his

-pension but the same was refused, hence, this petitioh,

6. Mst.  Rani, pelitioner in. Writ Petition

No.1339-P/2014, is the widow of Syed Imtiaz Ali Shah

.' (late} Class-IV employee. She has averred in hei- writ

WP3394P2016-Judgements

"LRs of deceased Fakhar Alam. Their




- petition that on 15.01.1996 her late husbarid was appointed

as Chowkidar ‘inthe respordents department on adhoc
basis/fixed pay, whose service was, later on, regularized on

30.07.2008. During his service, the deceased met his

.. natural death on 15.01.2012, hence, the petitioner apﬁlied

for her pensionary benefits, but the same was refused on

the ground that though service of the deceased was

_ regularized but without pension gratuity, “hence,. -this

- petition..

7. Mst. Bibi Bilqees, petitioner in Writ:-Petition .

‘No.55-P12015, is the widow of Saif ur Rehman.deceased.
- -Her grievance is that her deceased husband was:initially
" appointed as Chowkidar on 09.07.1995 in Public Heslth

‘Department Nowshera on contract basis, however, his

service was regularized on 01.07.2008. The deceased.died .

-~ during his service on 05.05.2012, so when petitioner

applied for his pensionary benefits, the same was refused ‘

to her on the ground that the deceased was. lacking the

~ prescribed length of regular service, hence, this petition.:

8. Respondénts in the above writ petitions have filed

their respective Para-wise comments, wherein they-have

admitted the fact that the pensions have been refused to the - - -
- . petitioners/LRs of the deceased employees because they - -
. were lacking the. prescribed length of their regular éervice, -

‘whereas period of adhoc or contract service.cannot be

counted towards regular service. for the purpose of pension. - ~

WP3394P2016-Judgements -




A The learned Addl. A.G. elso questioned the maintainability of

i<l

&

——

. Khyber Pakhtunkbwa Civil Servant Acts deal with right of
pension of deceased civil servant, which squarely fglls iﬁ
Chapter-11, pertaining to terms and conditions .of ‘service,
_therefore, jurisdiction of this Court under Article 2_|‘2 of the

"~ Constitution is barred.

.~ 9. Having heard the arguments of leamed counsel for

the parties, record depicts that undisputedly the :dc'ccased .

; -employees were the Civil Servants and instavr;_.t-: writ
-p-e.titionsr have been filed by their LRs qua tl_aeif ﬁénéions_. | -
Since the controversy pertains to pension of _thi;:l-c»lé_t»:e-ased o
employees which accordirp_g to the oontcnt_ion §f 'y/§rthy :
- - '.,: Law Officer is one of the terms and conditions of a civil
servant under section 19.(2) of the Civil Servants. Act, -

1973, hence, before determining the eligibility of the - -

.deceased employees to the pension or-otherwise,; we, . -~

--- - would ‘like to first meet -the legal- qu%tioh; qua -

. - maintainablility of the instant writ petitions on the groun&

of lack of jurisdiction of this Court under Article".212 of ™

" “‘the Constitution. To answer the question, it would be

"' advantageous to have a look over the definition of “Civil

ol

Servant” as contemplated under section 2@)—6f Khyber

the sake of convenience and ready reference, definition

_the writ pelitio:is,bn'the ground that section 19-(2) of ihe o

Pakhtunkhwa Civil Servants Acts, 1973 and section 2 (8)

. of Khyber Pakhtunkhwa Service Tribunal Act, '19’74." For
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given in both the Statute arc reproduced below. one after

the other .. ... ;
“2(b) “civil scevant® means a person who is a member-
of a ¢ivil serv:ce,of the Province, or who holds a civil
post in connectitn with the affairs of the Province, but
does ot include-- .

() A person who is on deputation to the Province from the
Federation of any other Province or other authority;

(i)} A person who is employed on contract or on-work eharged
basis, or who is paid from contingencies; or

(iii) A person who is a “worker” or “workman” as defined in the

Factories Act, 1934 (Act XXV of 1934), or the Workman's -
Compensatian Act, 1923 (Act VH of 1923)",

“$.2(a) “Civil Servant” means a person bg is or has
been s civil servant within the meaning of the-Khyber
" Pakhtunkhwa Civil Servants Act, 1973- (Khyber
Pakhtunkhwa Act No.XVIII of 1973), but does not.include
a civil servant covered by the Khyber Pakhtunkbwa
Subordinate Judiciary Service Tribunal Aet, 1991;)

. As per the definitions of a “civil servant™ given in»thé two

Statutes referred to above, the petitioners neither. holding

any civil post in connection with the affairs of the Province - - -
.nor have been remained as civil servants, thus, do not fall . . .-

~ within the definition of “civil servant”,

10. ' Though section 19(2) of the Khyber Pakhtunkhwa

Civil Servants Acts, 1972, in the event of death of a civil

“servant, whether before or after retirement conferred a

right of pension on hisher family who shall be entitled to

‘receive such pension or gratuity or both as preiécribed} by

Rules. It is also undeniable fact that pension and gratuity

fall within the ambit of terms and conditions of a civil

0/ / servant, but a lcga! question would arise as to whether the .
Iegal heirs i.e. family of a deceased civil servant would be . - .
_competent to agitate his/her/their grievance regarding ..

- pension before the Service Tribunal, particularly, when. -

WP3394P2016-Judgements
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he/she/they do not fall within the definition of Civil

Servant., The:Service Tribunals: have been -constituted

under Article 212 of the Constitution for dealing with the -

grievances of civil servants and not for their legal heirs.

The question regarding filing appeal by the legal heirs of

deceased’s civil servant and jurisdiction' of Service . -

_Tribunal, cropped up before the Hon’ble Supreme Court in

- . case titled, “Muhammad Nawaz Special Sccretary -

- - .Cabinet Division through his Legal Heirs Vs Ministry.

of Finance Government of Pakistan through -its

-~ :Secretary Islamabad” (1991 SCMR 1192), which -was

. set at naught in the following words:-

= " “A ‘civil servant’ has been defined in section.
~ 2(b) of the Civil Servants Act, 1973. A right
of appeal under the Service Tribunals Act, .
R 1973 has been given to a civil servant .
- aggrieved by any final order whether original -
S or appellate made by a departinental authority
: in respect of any of the terms and conditions -
- - of his serve. The appellants admittedly are the
. legal heirs of the deceased civil servant and..
there being no provision in the service
- Tribunals Act of 1973 to provide any remedy-- - -
L to the successors-in-interest of a civil servant, -
- the learned Tribunal, in our view, was correct. -
in holding that the appeal before it stood
abated and the same is hereby maintained”. .

In case titled, “Rakhshinda Habib Vs Fedcration of Pakistan -

L4

Tribunal, but unfortunately, during pendency of appeal he died,

" Islamabad was abated. Rakhshinda Habib, the widow of

WP3394P2016-Judgements

Director General in Ministry of Foreign Affairs, aggriéved by

‘his  supersession filed appeal before the worthy Service

.- .therefore, his appeal before the Federal Service T\ ribunal -

- .and others” (2014 PLC (C.S) 247), one Habib ur Rehman . -+~




- _ deceased then filed constitutionpefition No.1021" of 2010

before the islamabad High Court, but the same was dismissed

aforesaid appeal before the Hon’ble Supreme Court, {v_high, was
. allowed and it was held by the worthy apex court that:- -

“That civil servant could not be promoted after his
death, however, pensionary benefits of promotion:
could be extended to the legal heirs of the
deceased employees”. - e

BIR _ G&i_ng through the law on the subject and deriving
_* wisdom from the principles laid down by the Hdnblg}qu?; E

Court in the judgments (supra), we are firm in.oq-r.view.

locus standi to file these petitions because the pensionary

benefits are inheritable which under section=19 (2) ‘of the

Khyber Pakhtunkhwa Civil Servant Act, on the demis¢ of a -

_civil servants, devolves upon the legal heirs. The.

petitioners, as stated earlier, being LRs of the deceased . "
civil servants do not fall within the definition of “Civil - .-

- . Servant”, and they having ‘no remedy under section 4 of - =+

-~ - = the Service Tribunal Act to file appcal before the ‘Service

Tribunal, the bar under Article 212 of the Constitution is -

vide judgment dated 13.06.2013, against which-she_preferred -

" that petitioners/legal heirs of the deceased employees:have P

not attracted to the writ petitions filed by them ahd_-.this

stands rejected.

WP3394P2016-Judgements

the jurisdiction to entertain their petitions. Resultantly, the

, Court under Article 199 of the Constitution is vested with

objection regarding non-maintainability of the petitions o




© service was temporary or regular. It is also clear “from -~

*

12.  -Adverting to question -of entitlement- -of--the . =

 deceased employees to-the pension, we; would like to

reproduce the relevant rules of the West Pakisten Civil -

Services Pensions Rules, 1963 below, as these -would T

-advantageous in resolving the controversy:-

“2.2. Beginning of service- Subject to
any special rules the service of
Government servant begins to qualify for -
pension when he takes over charge of the '
_post to which he is first appointed.™

Rule2.3 Temporary and officiating -
service—Temporary and  offi cna’uﬁg‘ :
service shall count for pension . as
indicated below:~

(i) Govemment servants bome on tempomxy
establishment who have rendered more -

than five years..continuous temporary-- w.} R

service for -the purpose of pens:on or -
gratuity; and - :

(ii) Temporary and officiating service followcd .
by confirmation shall also count for = -
pension or gratuity. B

ibid reveal that

13. The rules the service . of

. government servant begins to qualify for pensioni from the .

very first day of histher taking over the charge, irrespective

- of the fact whether his/her appoinlment and cntry,.jn to- .

'sub-mle (1) that commuous Iemporary service of a: civil’

servant shall also be counted for the purpose of pensign and

‘ gratuity and by virtue of sub rule (ii), temporai'y and

officiating service followed by confirmation shall be
//

- counted for pension and gratuity, It is undemable fact that

_ the NWFP Civil Servant (Amendment Bill), -2005 was

passed by the provincial assembly on 5" July 20{)5_;andj o

WP3394P2016-Judgements
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1\ - _ assented by the Governor of the Province on 12* -July- '2‘005 S ‘

’* ® - whereby séction 19 was amended a_nd"all the employees of

-

the Provincial Government selected for appointment 'in tﬁe
. prcscnbed manner to the post on or afler 1" day of July
LT
3 2001 but on conlract basis were deemed to be appomted -
" .on regular basis. They were declared Civil Servams,
however, were held disentitled for the pensionary benefits. i
~ Section 19 of Khyber Pakhtunkhwa Civil Servéni_s%Act;f,:.%
" 1973 was further amended by Khyber Pakhtunkhwa- Givil =%~
Servants (Amendment) Act, 2013. The text of section 19 @
= . (proviso 1 and 2) are reproduced as below:- . -
“Provided that those who are appointed in the.
. prescribed manner to a service or post on.or.

- after the 1* July, 2001 till 23™ July, 2005 of -

- met. - contract basis shall be deemed to have been
' appointed on regular basis:

. . Provided further that the amount of
Contributory Provident Fund subscribed - by .
the civil servant shall be transferred to his ;
General Provident Fund.” . R

_.. .14,  From bare reading. of section 19.of Amendment.--
‘Act, 2005 and 2013 respectively, it is. manifest that the - -
~ persons selected for appointment an contract‘basisrshall-,be'-: s
* deemed as regular employee and subsequently were held
: / “entitled for pensionary benefits. The deceased employees
/[ . -
: |S__‘ have completed the prescribed length. of service.-as their
 service towards pension shall be counted from the first day L
__ of their appointment and not from the date of regula:izziiién o

of their service,

WP3384P2016-Judgements
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- 15. We deem it appropriate to mention here ihat‘

-SeAc‘retary to Government of NWFP C;Jmmunicaiion-& :

“not a bounty or ex-gratia payment but a righl acqhired in

11

question of interpretation and true import of the .term

pension was raised before the august Supreme Odt_:rt of

Pakistan in case titled “Government of NWFP -through .. . .

Works Department, Peshawar Vs Muhammad;.jSak.i

Khan and others (PLD 1973 Supreme Court of Pakistan -

Ans -

~514) wherein it was held that:

“It must now be taken as well settled that a
person who enters government service has -
also something to look forward after- his-
retirement to what are called retirement
benefits, grant of pension being the most = .
valuable of such benefits. It is equally well
settled that pension like salary of a civil.
servant.is no longer a bounty but a right--
acquired afler putting a satisfactory service: . . -
Jor the prescribed minimum period. A-
Jortiori, it cannot be reduced or -refused.
arbitrarily except fo the extent and in-the .

manner provided in.the relevant rules.” . - -~ )

~16.  In casetitled “Secretary to Govt: of the Punjab, -

Finance Department Vs M. Ismail Tayer--anc!.';%é :
: others” 2015 PLC (CS) 296, the august Supr;me Court o-f o

‘Pakistan was pleased to held that the pensionary benefits is

consideration of past service. Such right to pension is

conferred by law and cannot be arbitrarily abridged or

reduced except in accordance with such law as it is the

vested right and legitimate expectation of retired civil

servant. -

o 4
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17 For what has been discussed above, we by

-~
} :  allowing these writ petitions, issue a writ to the respondents

- departments to pay pension of the deceased.employees to '

the petitioners/LRs of the deceased.
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JUDGMENT SHEET
PESHAWAR HIGH COURT; PESHAWAR
'JUDICIALDEPARTMENT =~~~

W.P No. 4086/2019 with IR o

Mausam Khan
Vs N

. . Vice Chancellor, Shaheed Benazir Bhutto Women

University, Peshawar and others-

Date of hearing 15.04.2021

Petitioner (by) Mr. Muhammad _Jjaz__Khan Sahi K ,
. Advocate .
Respondent (by) __Mr, Waseem-ud-Din Khattak, Advocate

JUDGMENT

M_@L&QL_I Through. the instant petition,

filed 'under.Anic!e 199 of the Constitution of‘.Is_laxhis:'i- |
Republic of Pakistan, 1973, petitioner (Mausam Khan) |
seeks direction to the respondents to count the pre-
regularization period i.e. from 2008 t0 21.12.2013 toward.
‘the length of pensionable service and consequently they -
may- be directed to sanction and grant pensionary beneﬁ£

to the petitioner.

2 In essence, it is the petitioner’s case that he R

was initially appointed as Driver on contract basis in

| “n
e B



Shaheed Benazir Bhutto Women University, Peshawar -

and, later on," thc ;;;aicate on 08-:11':2614 appro?eci .thév
-a;')j?ointment of Class-IV employees of umvemty
including the petitioner on regular basis with - -

" retrospective effect i.. 21.12.2013. In May, 2015, the

o _»fesp:qndents ,chgnged the status of petitioner ﬁ'om
“rcgu!ar" to “fixed i:ay’f . employee, therefore»,l_he; |
alongwith others employees felt aggrieved of theil—'.-
- chgnge of status, ﬁle;:l W.P No.2085/2016 in this Court
which was allowc& vide judgment dated 03.10.201‘8’. On. -
‘attaining the age of superannuation, the petitiéner: go‘t-
) - rét-i-_red on 11.09.2018, so he approached the mpondent; -
university for grént'ot; peﬁsion and counting his pre-

regularization service period from 2008 till 20.12.2013,

- but his pension claim was refused by the respondents on -

v

the ground of lack of prescribed length of his rggular-
service, hence, this petition. | |
Argument heard and‘ appended record.go:t;e
' through.
3. Normal rules are that when a particular set

. of employees are given relief by a Court in a particular . -




IRy

- question of law, then all other identically situated persons

need to be treété& allfce by ,exte;idiiig.that benefit to them

.- .as well and by not doing so would amount to violation of

* constitutional safe guards. Indeed, the controv'ersy_f--‘

regarding the qualifying service for entitlement <to; -

. .pension has since. been laid to rest by the. Judgment

= delivered by this Court in case title “dmir Zeb widower. o

of Mst. Asia Shafi .vs. The District Account Officers, - ..

. "Nowshera” decided on 22.06.2017, wherein it is held

that from bare reading of section 19 Amendment Act,

2005 and 2013 respectively, it is manifest that the person - .

‘selected Jor appointment on contract basis. shall bée

deemed as regular employee and subsequently held

entitled for pensionary benefits.

In the instant case, too, the petitioner was

. appointed as driver on contract basis. Later on, the

Syndicate approved the appointment of the petitioner on

.. - regular basis with effect from 21.12.2013, afterward in

.~ May, 2014, the status of petitioner was changed from -

regular employee to fixed pay employee which was

" challenged before this Court in W.P No. 2085/2016. The




‘ /\ : writ petition of petitioner was allowed on 03.10.2018.
| \ ' ' ‘

PRE .1~~: - . -
Yok R & DperTewnl SR

-During pendency of the writ petition, the petitioner
retired on attaining the age of -superannuation. The -

judgment delivered by this Court in W.P No. 3394-

4 In view thereof, by allowing the instanf writ
petition, we direct the respondmts to favourably consuler
-the case of petitioner in the light _o-f. the Judgme;n:
i’endel_'ed in case titled “Amir Zeb .Vs. The ‘Df.;trlctv
Account Officers, Nowsﬁera’_’ decided on 22.06.2017 in

W.P No., 3394-P/2016, preferably within-30 days on

receipt of this Judgment.

N 15.04.2021

(DB) Hon'ble Justice Musarrat Hilali
Hon'ble Mr. justice Syed Arshad All

Noor Shah

|
) ~P/2016 equally applies to the case in hand.
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[Sugeme Court of Pakistan]

Presént: Abdul Hameed Dogar, C.J., Ijaz-ul-Hassan Khan, Muhammad Qaim Jan Khan
and Ch. Ejaz Yousaf, JJ

GOVERNMENT OF PUNJAB through Secretary Education, Civil Secretarlat Lahore and
others----Petitioners

Versus
SAMEENA PARVEEN and others----Respondents

~ Criminal Petitions Nos.71-L and 72-L, Civil Petitions 215-L, 216-L, 217-L, 218-L, 224-L té 236-L of |
~ 2006, decided on 29th April, 2008.

(On appeal_from the judgment, dated 29-1-2008 of the Lahore High Court, Lahore passed.in.Cr.O.P.
No.370/W-and 561/W of 2007, Writ Petitions Nos. 11525, 11263, 11516, 11662, 11663, 11766, 11881,
11835, 12136 and 12185 of 2007, 86, 123, 274, 345, 599, 64'3 and 11619 of 2008).

Civil service---

----Administration of justice---If a Tribunal or the Supreme Court decides a point of law relating to the
terms and conditions of a civil servant who litigated, and there were other civil servants, who may not
have taken any legal proceedings, in such a case, the dictates of justice and rule of good governance
demand that the benefit of the said decision be extended to other civil servants also, who may, not. be
parties to that litigation, instead of compelling them to approach the Tribunal or any other.legal-forum---
All citizens are equal before law and entitled to equal protection of law as per Art.25 of the Constitution.

Hameed Akhtar Niazi v. The Secretary, Establishment Division, Government of Pakistan and others 1996

SCMR 1185 and Tara Chand and others v. Karachi Water and Sewerage Board, Karachi and others 2005
SCMR 499 fol.

Mst. Muqqadas Akhtar and another v. Province of Punjab through Secretary Education Department,
Government of Punjab and another 2000 PLC (C.S.) 867 ref.

Ms. Afshan Ghazanfar, A.A -G., Punjab and Rana Abdul Qayyum, D.S. (Education) Punjab for Petitioners.

S.M. Tayyab, Semor Advocate Supreme Court for Respondents (in Cr.Ps. Nos.71-L, 72-L and C:P.224-L of
2008).

Nemo for other Respondents.

ORDER

ABDUL HAMEED DOGAR, C.J.---Through-this order we intend to dlspose of above captloned ‘petitions
filed against common judgment, dated 29-1-2008 passed by learned Judge in Chambers of Lahore High
Court, Lahore whereby Cr.O.P. No.370/W and 561/W of 2007, Writ Petitions Nos.11525, 11263; 11516,
11662, 11663, 11766, 11881, 11835, 12136 and 12185 of 2007, 86, 123, 274, 345, 599, 643 and 11619 of

"4/25/2022, 4:%




2008 filed by respondents were allowed and the impugned orders passed by petitioner/au ori{j Wefe set

aside.

\
{

2. Bi\efly, stated facts giving rise to the filing of instant petitions are that respondents were appointed as PTC
Teaciiers during the year 1995/1996 after ‘completion. of all legal requirements and they joined their
respective place of posting. After sometime, their appointments were cancelled being bogus vide order
No.277/E-1, dated 3-4-1998. This order was assailed before learned Lahore High Court, Lahore and same
was declared to be without lawful authority in the case reported as Mst. Mugqadas Akhtar and another v.
Province of Punjab through Secretary Education Department, Government of Punjab and another 2000 PLC
(C.S.) 867. The relevant paragraph is reproduced as under:--

"Consequently the petitioners are declared to be in service and the action of the Headmasters/Incharge
of the Schools stopping the petitioners from performance of their duties as PTC Teachers on the basis
of the above said impugned order, is declared to be without lawful authority. It is, however, clarified
that the department is at liberty to proceed against petitioners, if so desired, on individual basis under
the relevant law and under the Punjab Civil Servant (Efficiency and Discipline) Rules, 1975."

In view of above judgment, the respondents were absolved of the charges of bogus appointments. But later on
once again the services of respondents were terminated vide order, dated 3-8-2005, which order was
challenged before learned Lahore High Court, Lahore through Writ Petition No.16864 of 2005. The said writ
petition was allowed vide judgment, dated 11-12-2006 and the impugned order, was declared as illegal and
without lawful authority. Similarly, one of the teachers namely Mst. Naseem Akhtar assailed the order, dated
3-8-2005 before Punjab Service Tribunal, Lahore through Appeal No.903 of 2006 which was also allowed
vide judgment, dated 4-9-2006. The said judgment was maintained by this Court in Civil Petition No.1960-L
of 2006 vide judgment, dated 2-11-2006. On 26-9-2007 once again the services of respondents were
terminated. Feeling aggrieved they filed above mentioned petitions before the learned Lahore High Court,
Lahore which were allowed vide impugned judgment as stated above.

3. It is mainly contended by learned A.A.-G. Punjab appearing on behalf of petitioners that the jurisdiction of
the learned High Court is barred under Article 212 of the Constitution of Islamic Republic of Pakistan, 1973
in matters involving determination of terms and conditions of civil servants. She further contended that the
appointments of the respondents were bogus and fake as they were never selected by the competent authority,
therefore the orders of dismissal passed by departmental authority were in accordance with law, which did
not call for any interference by this Court.

4. On the other hand, Mr. S. M. Tayyub, learned Senior Advocate Supreme Court appearing on behalf of some
of the respondents supported the impugned judgment and contended that appointments of respondents had
taken place in accordance with rules and prescribed procedurs. They submitted their applications in
pursuance. of advertisement of the posts of PTC Teachers. They passed the required test and were appointed
by the competent authority. According to him, the respondents were in service for about 9-10 years and
during this period no objection was raised, and subsequently on vague allegations they were dismissed from
service. He further contended that cases of respondents were at par with Mst. Naseem Akhtar which was
decided by this Court in Civil Petition No. 1960-L of 2006 vide judgment, dated 2-11-2006.

5. We have considered the arguments of both the parties and have gone through the record and proceedings of
the case in minute particulars. The matter has already been decided by this Court in the case -of Mst.
Naseem Akhtar (supra), and it has been held that the appointment orders of the respondents as PTC
- Teachers were genuine. It was held by this Court in the case of Hameed Akhtar Niazi v. The Secretary,
Establishment Division, Government of Pakistan and others 1996 SCMR 1185 that if a Tribunal or this
Court decides a point of law relating to the terms and conditions of a civil servant who litigated, and
there were other civil servants, who may not have taken any legal proceedings, in such a case, the
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dictates of justice and rule of good governance demand that the benefit of the said decisio
to other civil servants also, who may not be parties to that litigation instead of compelliig

Chand and others v. Karachi Water and Sewerage Board, Karachi and others 2005 SCMR 499 ‘and it was
held that according to Article 25 of the Constitution of Islamic Republlc of Pakistan, 1973 all citizens are

'ap;)S)ach the Tribunal or any other legal forum. This view was reiterated by this Court in the case of Tara

- cqual before law and entitled to equal protection of law.

6. In this view of the matter, we are of the view that no ground for interference in the impugned judgment
is made out. Accordingly, the petitions being devoid of force are dismissed and leave to appeal refused.

M.B.A./G-13/SC : Petitions dismisse

4/25/2022, 4::
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[Supreme Court of Pakistan] s e

Befo?lre Ajmal Mian, Saiduzzainan Siddiqui and Mukhtar Ahmad J unejo, JJ
HAMEED AKHTAR NIAZI---Appellant

versus

THE SECRETARY, ESTABLISHMENT DIVISION, GOVERNMENT OF
PAKISTAN and others---Respondents

Civil Appeal No.345 of 1987, decided on 24th April, 1996.

(On appeal from the judgment dated 11-12-1986 of the Federal Service Tribunal, Islamabad, passed in
Appeal No. 124(L) of 1980).

Per Ajmal Mian, J.; Saiduzzaman Siddiqui, J. agreeing--—-
(a) Civil Servants Act (LXXI of 1973)---

----3. 8(4)---Constitution oft Pakistan (1973), Art. 212(3)---Establishment Secretary's D.O. Letter No.2/4
/75-AV], dated 2-10-1975---Seniority---Merger of four occupational groups of civil servants---Leave to
appeal was granted to consider the questions as to whether the seniority list of 1979 was properly
prepared in accordance with law and what was the effect of the reliance from the Government side in the
Supreme Court in another appeal on the list of 1976; whether when preparing the list of 1979, S. 8(4) of
the Civil Servants Act, 1973 and other related provisions of law had been kept in view; whether a civil
servant could be allowed to count his seniority in a post from a date earlier than the one of his actual
regular continuous officiation in that post; if not whether the fact that the respondents in appeal belonged
to the different civil services of Pakistan would make any difference; whether one uniform principle of
seniority would apply to all members of the Secretariat Group or the officers joining the Group from
different sources/cadres would have to be treated differently; if so, whether such treatment with or
without the support of statutory rules or directions would not be in contravention of the relevant
provisions of Civil Servants Act, 1973 and in that context what was the effect of the abolition of C.S.P.
Cadre; whether the eligibility of civil servant for appointment to a selection post conferred any right of
seniority in that post and cadre without issuance of a formal promotion/appointment order in accordance
with the prescnbed procedure and whether in that context a civil servant belonging to ex C.S.P. Cadre was
entitled to ' automatic promotion to the post of Deputy Secretary after he had completed eight years of
service but without the requirement of bemg actually selected/promoted or appointed; and what was the

effect of the Supreme Court judgment in Khizar Haider Malik ad others v Muhammad Rafiq Mahk and
another 1987 SCMR 78 on the case.

(b) Civil Servants Act, (LXXI of 1973)---

---Ss. 8 & 23---Sen10r1ty---Merger of C.S.P and P.S.P cadres and creation of APUG---Seniority of such
an officer, who was working in province or elsewhere, could not be distorted/disturbed to his detriment on
account of the merger of said groups and creation of APUG and junior of such civil servant could not be
made senior to him nor a junior to his junior could be made senior to him but this has to be done within
the framework of the rules of reorganization of services---If the case of any civil servant does not fall
within the ambit of said re-organisation rules, S. 23 of the Civil Servants Act, 1973 can be pressed into
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service by the President of Pakistan to obliviate the 1nequ1table and unjust result arising out of the. merger
of the two cadres in respect of seniority of any of the civil servants,

\.

ESD?CODE 1989 Edn. . pp. 1014, 1096 and 1097 ref,

(¢) Service Tribunals Act (XX of 1973)---

----S. 4---Constitution of Pakistan (1973), Art.212---Appeal to Service Tribunal or Supreme Court---
Effect---If the Service Tribunal or Supreme Court decides a point of law relating to the terms of service of
a civil servant which covers not only the case of civil servant who litigated, but also of other civil
servants, who may have not taken any legal proceedings, in such a case, the dictates and rule of good
governance demand that the benefit of such judgment by Service Tribunal/Supreme Court be extended to

- other civil servants, who may not be parties to the litigation instead of compelling them to approach tire

Service Tribunal or any other forum.

Per Mukhtac Ahmad Junejo, J.---

(d) Service Tribunals Act (LXX of 1973)---

----S. 4---Appeai po Serviee Tribunal, scope and extent.

M. Bilal, ‘Senior Advocate - Supreme Court and Ejaz Muhammad Khan, Advocate-on-Record for
Appellant

Raja Muhammad Bashir, Deputy Attorney-General-and Ch. Akhtar Ali, Advocate-on—Record for
Respondents.

Dates of hearing: 7th and 8th April, 1996.

JUDGMENT

AJMAL MIAN, J.-—This is an appeal with the leave of this Court against the judgmen‘fc dated

11-12-1986 passed by the Federal Service Tribunal, Islamabad, hereinafter referred to as the Tribunal,
passed in Appeal No.124(1)

of 1980, ﬁ\led by the appellant; praying for the following reliefs:--

"16. In view of the above, the appellant (who was eventually promoted with effect from 28-8- 1980)
humbly prays that this houourable Tribunal may kindly direct the respondent No. | to proceed in
accordance with law and to declare him to have been promoted before the ineligible and junior officers
promoted in August, 1979 and February and May, 1980. It is further prayed that full salary and all other
benefits may also kindly be allowed to the appellant from the date on which he would have been

promoted if his name had been put up for the consideration of the C.S.B. according to his semorlty Cost
tray also graciously be allowed," .

dismissing the .same for the reasons recorded in Appeal NO. I 16(R) of 1981, filed by one M. Ramizul
Hagq.

2. Leave to appeal was granted to consider inter alia the following questions:--

(a) Whether the seniority list of 1979 was properly prepared in accordance with law and what is the effect
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of the reliance from the Government side in the Supreme Court in another appeal on the list of 19767

(b) Whether when preparing the list of 1979, section 8(4) of the Civil Servants Act, 1973 and ot
relattd provisions of law, have been kept in view?

(c) Whether a civil servant can be allowed to count his seniority in a post from a date earlier than the one
of his actual regular continuous officiation in that post; if not, whether the fact that the respendents
belonged to the defunct Civil Service of Pakistan will make any difference?

(d) Whether one uniform principle of seniority will apply to all members of the Secretariat Group or the
officers joining the Group from different source/cadres would have to be treated differently; if so, whether
such treatment whether with or without the support of statutory rules or directions would not be in
contravention of the relevant provisions of the Civil Servants Act, 1973, and in this context what is that
effect of the abolition of the C.S.P. Cadre? and

(¢) Whether the eligibility of a civil servant for appointment to a selection post confers any right of
seniority in that post and cadre without issuance of a formal promotion/appointment order in accordance
with the prescribed procedure and whether in this context a civil servant belonging to ex-C.S.P cadre is
entitled to automatic promotion to the post of Deputy Secretary after he completes eight years of service
but without the aforenoted requirement of being actually selected/promoted or appointed? and

(f) What is the effect on this case of the judgment of this Court in Khizar Haider Malik and others v.
Muhammad Rafiq Malik and another 1987 SCMR 78.?

3. It may be observed that the order of granting leave was recalled on 10-2-1992, but upon review, the

same was set aside through an order dated 14-2-1994 and thereby the aforesaid leave granting order. was
restored.

4. The brief facts are that the appellant joined Pakistan Military Lands and Cantonments Service on the

basis of the results of competitive examination held in June, 1960. It is the case of the appellant: that in
1967, he proceeded to U.S.A. on study leave and obtained a Master's Degree in Public Administration
from the Maxwell School of Public Affairs and Citizenship, Syracuse University. It is also his case that in
June/July, 1972, the Planning Division recommended him for promotion to the post of Deputy Secretary
to the Government of Pakistan. It is his further case that pending approval of the Establishment Division,

Planning Division promoted. him as Deputy Secretary by an order dated 9-8-1972. The above order reads
as follows:--

"OFFICE ORDER

It has been decided that Mr.Hameed Akhtar Niazi, PML & CS will look after the work .of Députy

Secretary (Admmlstratlon) with immediate effect. He will be designated as Officer on Special Duty
(Administration).

Mr. Zafar Igbal is posted as Deputy Secretary, Programming."

It has also been.averred by the appellant that he was promoted as Deputy Secretary on regular basis on
9-4-1973 and posted in the Establishment Division.

5. It seems that in August, 1973, C.S.P. and P.S.P. cadres were merged into All Pakistan Unified Grades,
hereinafter referred to as APUG. It further seems that after the aforesaid merger, four occupational;groups
were created, namely, Tribal Areas Group, District Management Group,, Secretariat Group and Police
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Group. The appellant opted for the Secretariat Group. It is the case of the appellant that the Gral] atloxﬂ.3 :
of Deputy Secretaries i.e. of the Secretariat Group was prepared in accordance with the provision of
sectjon 8(4) of the Civil Servants Act, 1973, hereinafter referred to as the Act, which provides that
"Senjority in a post, service or cadre to which a civil servant is promoted shall take effect from the date of
reguiar appointment to that post”. According to the appellant, the above Gradation List was circulated in
June,| 1976, wherein the appellant's name appeared at Serial No. 69. However, the appellant learnt in
August, 1979, that civil servants belonging to erstwhile Civil Service of Pakistan (C.S.P.), whose names
appeared much below the appellant in the aforesaid Gradation Lists of 1976, were being promoted to the
rank of Joint Secretary (Grade-20) and his name had not been put up for promotion to the General
Selection Board for consideration . He first made efforts to get redress from the department,. but
eventually, he filed the aforementioned service appeal in the Tribunal, which way dismissed as stated

above. After that he filed a petition for leave to appeal in this Court, which was granted to consider the
above questions.

6. It may be pertinent to observe that in the above appeal, besides the Federation, 14 civil servants were
arrayed as respondents. It may further be observed that, in addition to the above respondents, 7 other civil
servants were impleaded pursuant to an application dated 4-1-1988. Dr. Sh. Aleem Mehmood was
impleaded as a respondent (respondent No. 23 in the present appeal) on his own application, whereas the
applications of Muhammad Aslam and Tariq Junejo for being impleaded, remained pending till today:
However, they were heard. One, Malik Zahoor Akhtar, has also appeared though he had not filed. any
application for getting himself impleaded in the aforesaid appeal.

7. Be that.as it may, in support of the above appeal, Mr. M. Bilal, learned Sr. A.S.C. for the appellant, has
vehemently contended that after the merger of the two cadres, namely, C. S. P. and P. S. P. and creation of
APUG, the Gradation List of the Deputy Secretaries prepared in 1976 could not have been disturbed and
that certain civil servants could not have been given seniority over the appellant from a date prior to their
regular appointments as the Deputy Secretaries in the above cadre. To reinforce the above submission,
reliance has been placed by him inter alia on section 8(4) of the Act and para. 8 of ESTACODE, 1989

Edition, under the caption "Secretariat Group" at Serlal No. 19 incorporated on the authority of
0.M.No.2/2/75-ACR, dated 12-4-1976.

The aforementioned newly added respondent supports Mr. Bilal's contention.

On the other hand, Mr. Raja Muhammad Bashir, learned Deputy Attorney-General, has contended: that
seniority inter s¢ of the civil servants belonging to C.S.P. cadre obtaining prior to its merger could not
have been distorted to the detriment of any of the above civil servants and, therefore, if C.S.P. officers,
who were not actually-posted as Deputy Secretaries but were deputed to various Provinces on account of
public exigencies, could not have been made junior to civil servants who were junior to them prior to the

merger of aforesaid two cadres and who were working as Deputy Secretaries and were senior inter alia to
the appellant.

8. It appears that the Tribunal proceeded on the premises as urged by learned Deputy Attorney-General. It

may be advantageous. to reproduce: the relevant portion of the impugned judgment, which reads as
follows:--

"It appears that the question of seniority was not examined when persons not being Members of the
Service were appointed to APU-J with the approval of the President vide Notification No.l/1/73-ARC,
dated 14-9-1973. Nevertheless, the seniority lists were prepared of the Deputy Secretaries and Joint
Secretaries, etc. and they included only those officers of the former C.S.P. who at the relevant time were
serving against these posts. At that time, the Rule for appointment of the Deputy Secretaries was that a
C.S.P. Officer who had completed 8 years' service could be appointed as Deputy Secretary. No. doubt,
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subsequently by Office Memo. No.3/7/74-AR I, dated the 20th May, 1974, 12 years period we pi ifs
for Grade-19 and for horizontal movement of Grade-18 Officers to the post of Deputy Secrdtary
parﬁ;. 3 of Office Memo. No. 2/2/75-ARC, dated 21-2-1975, but this deviation in the length of service is
immiaterial as far as C.S.P. Officers are concerned. Their names already existed as Members of C.S.P:.and
subsequently of APUG. Their seniority was to be changed in accordance with some principle and not by
making any, rule affecting their vested right. All Rules made under the Civil Servants Act or the Civil
Servants Ordinance have to be construed with prospective operation and not with retrospective operation.
All those Rules which affect the former Officers of the C.S.P. have to be applied for the situations existing
after the enactment of the Civil Servants Ordinance, 1973, and the Rules made thereunder. The seniority
of the C.S.P. Officers in APUG could not, therefore, be distorted. Any seniority to which a Member of the
Cadre was entitled before the constitution of Secretariat Group, could not be affected by the provisions of
section 8(4) of the Civil Servants Act, 1973. In other words, the seniority of such, a person cannot be
destroyed by any subsequent change in the principles of seniority. By making a provision in the relevant
Officer Memorandum that seniority shall count from the date when an officer becomes Deputy Secretary
or is promoted to Grade-19, whichever is earlier, the distortion in the seniority of other Federal Services
was removed, but in case of C.S.P. Officers this formula could not work as there was no scale comparable
to Grade-19 (Junior Administrative Grade) and the C.S.P. Officers used to be promoted to the Joint
Secretary's grade from Senior C.S.P. Scale which is comparable with Grade-18, and the post of Deputy
Secretary was never a promotion post in the cadre. Thus, in our opinion, if after the coming into force of
the Civil Servants Act, an officer of former C.S.P. who was senior to his colleagues working as Deputy
Secretary in the Secretariat, but an officer who was working, in the Province or elsewhere would, when
brought to the Secretariat later, retain his seniority vis-a-vis his own colleagues. In other words, if an
officer of the former C.S.P. is appointed as Deputy Secretary in the Secretariat Sub-Group, within APUG,
he would count his seniority from the date he completes 8 years of service if any of his colleagues junior
to him had already been promoted. It is this principle, which the Establishment Division has applied and
we think that this is a proper course by which the distortion in the seniority can be removed."

9. In this regard, it may be pértinent to refer to page 1014 of the ESTACODE,, 1989 Edition, in which
under the caption "Reorganisation of APUG in to four Occupational Groups Seniority of members of the

Group” at Serial No. 17 has provided as under on the basis of Establishment Secretary's D.O. Letter
No.2/4/75-AV], dated 2-10-1975:--

"Sl. No. 17:

\

Kindly refer to Establishment Secretary's Circular D.O. Nos.5/1/73ARC, dated the 7th September, 1973,
2/2/73-AV], dated the 26th November, 1973, and 2/1/74-AV], dated the 29th May, 1974, alongwith which
the combined seniority lists of officers of All-Pakistan Unified Grades in various grades were circulated.

2. In the meantime, the All-Pakistan Unified Grades has been organised into.-four Occupational Groups---
the Secretariat Group, the District Management Group, the Police Group and the Tribal Areas Group..The
rules and procedures etc. governing the administration of each of these Groups have already been issued
and sent to you vide the Establishment Division's Office Memoranda No.2/2/75-ARC, dated 21st
February, 1975 (Secretariat Group) No.2/2/74-ARC, dated 23rd February, 1974 (District Management
Group), No.3/2,/75-ARC, dated 31st May, 1975 (Police Group) and D.O. No. 1/6/73-ARC, dated 20th

October, 1973 (Tribal Areas Group). Consequently the seniority lists have now been drawn up separately
in respect of each Group.

3. As already indicated, each group will henceforth be managed under the respective rules quoted above.
A member of a particular Group will be governed by prospects of promotion and advancement available
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Central Selection Board, there will be no automatic mobility from one Group to the other. In otherwe ds,

offigers shown in any particular Group will now belong to that Group once for all unless specifically
selécfied and approved for movement to’anothier Group. * g

4. YO].I may now kindly 1nform the officers under your administrative control accordingly. Officers' shown
in the Secretariat Group but belonging or1g1nally to some other Group may let this Division know finally
as to whether they would like to remain in the Secretariat Group or go back to their parent Group. Option
once exercised will- be final. Such option should reach us not later than 31st October, 1975. Failure to

exercise option by that date will be presumed to be an option for the Group where the name appears
presently.

5. In the meantime, these lists may be treated as provisional and in case there are any omissions or
discrepancies, these may please be communicated to us immediately for rectification.”

10. Reference may also be made to paras. 3 and 8 of the ESTOCODE, 1989 Edition, at pages 1096 and
1097 thereof under the caption "Secretariat Group" at Serial No. 19 and which read as under:--

Para. 3 of the ESTACODE: 3. Deputy Secretary.--Appointment to the post.of Deputy Secretary will be
made in accordance with the following methods: --

(1) By promotion of Grade-18 Officers of Office Management Group and the Secretariat Group. on the
recommendations of the Central Selection Board.

(1i)) By horizontal movement from other Occupational Groups of Grade .19 Officers who have been
recommended by the Ministries/Divisions, Departments or Provincial Governments and have been found
fit by the Central Selection Board.

(111) By direct appointment or the recommendations of the Federal Public Service Commission of persons
possessing such qualifications and experience etc., as may be prescribed.

Para. 8 of the ESTACODE: 8. Deputy Secretary. --Semorlty would be determined from the date of
continuous regular . officiation as Deputy Secretary, or in a post in Grade-19, whichever is earlier."

11. We may observe that in the present case, section 8(4) of the Act is relevant as it will be covered by the
rules framed for. regulating APUG. It is evident from afore-quoted para. 4 of ESTACODE, 1989 Edition,
at page 1014 that after the creation of Secretariat Group, the civil servants were given the option to opt
the above Group or any other Group by 31-10-1975. Whereas above quoted para. 3 of the ESTACODE at
page 1096 under the caption” Secretariat Group” at Serial No.19, indicates as to how the appointment to
the post of Deputy Secretary will be made ie. by promotion of Grade-18 Officers by horizontal
movement and by direct appointment on the recommendation of the Federal Public Service Commission.

12. Tt may further be noticed that para. 8 of the above ESTACODE at page 1097 provides that seniority

would be determined from the date of continuous regular officiation as Deputy Secretary or in a post in
Grade-19, whichever is earlier.

13. The Tribunal has not taken into consideration that above relevant provisions of the ESTACODE while
dilating upon the controversy in issue. It should have decided, whether the respondents had exercised the
options in terms of aforesaid para. 4 of the above ESTACODE at page 1014, by 31-10-1975 and whether
the seniority list was prepared as per aforequoted para. 8 of the ESTACODE, i.e. from the date of
continuous regular officiation as Deputy Secretary or in a post in Grade-19, whichever is earlier.
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14. There is no doubt that the seniority of an ofﬁcer who is working in a Provmce or elsewherk

be djstorted/disturbed to his detriment on account of the merger of above two cadres of C.S.P. and P. S P.
and ‘}reation of APUG. His junior cannot be made senior to him nor a junior to his junior can be made
seniof to him. But, this is to be done within the framework of the rules of reorganisation as given-in the
above ESTACODE. If the case of any civil servant does not fall within the ambit of the above rules,
section 23 of the Act can be pressed into service by the President to obliviate the inequitable and unjust
result arising out of the above reorganisation in respect of seniority of any of the civil servants.

15. It was also contended by Mr. Raja Muhammad Bashir, learned Deputy Attorney-General, that since
that appellant has already been promoted to Grade-20, the above appeal has become in fructuous.
However, this contention was refuted by Mr. Bilal and it was urged by him that the appellant is entitled to
get his seniority restored according to the rules.

16. In our view, it -will be just and proper to remand the case to the Tribunal with the direction to re-
examine the above case after notice to the affected persons and to decide the same afresh in the light of
above observations. We may observe that if the Tribunal or this Court decides a point of law relating to
the terms of service of a civil servant which covers not only the case of the civil servant who litigated, but
also of other civil servants, who may have not taken any legal proceedings; in such a case, the:dictates of
Jjustice and rule of good governance demand that the benefit of the above judgment be extended to other

civil servants, who may not be parties to the above litigation instead of compelling them to approach the
Tribunal or any other legal forum.

17. The above appeél stands disposed of in the above terms, with no order as to costs.

(Sd.)

Ajmal Mian, J.

(Sd.)

Saiduzzaman Siddiqui, J.

MUKHATAR AHMAD JUNEJO, J.--My learned brother Ajmal Mian, J. was kind enough to send me
draft of the judgment proposed to be delivered by him in Civil Appeal No.345 of 1987 (Hameed Akhtar
Niazi v. The Secretary, Establishment Division, Government of Pakistan. etc.) With due 'respects to my
learned brother," I am unable to agree with' him that this matter be remanded to. the Federal Service
Tribunal with some directions including the direction to re decide the case.

The facts of the case have already been given by my learned brother and they need not be reiterated. In
the context of the facts given in para.4 of the draft judgment, appellant Hameed Akhtar Niazi filed his

appeal before the Federal Service Tribunal under section 4 of the Service Tnbunals Act with prayer in the
following words:--

"In view of the above the appellant who was eventually promoted with effect from 28-8-1980 humbly
prays that this Honourable Tribunal may kindly direct the respondent No.1 to proceed in accordance with
law and to declare him to have been promoted before the ineligible and junior officers promoted in
August, 1979 and February and May, 1980. It is further prayed that full salary and all other benefits may
also kindly be allowed to the appellant from the date on which he would have been promoted if his name

had been put up for the consideration of the C.B.S. according to his seniority. Cost may also gracwusly be
allowed. "

Perusal of the prayer shows that the appellant seeks his promotion from a date earlier than the dates of
promotion of certain officers termed by him to be ineligible and junior. According to section 4 of the
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Service Tribunals Act, a civil servant can invoke jurisdiction of the Tribunal in respect of any o
and conditions of service. However, no appeal shall lie'to a Tribunal against an order or decisian-of a

- departmental .authority determining the fitness or otherwise of a person to be appointed to or.hold a-
particular post-or to b€ promoted to a higher post or grade, vide clause (b) 6f the proviso to section 4 of C
the sfaid Act. By asking the Tribunal:to direct his promotion’on a date earliér than the promotion of
ineligible and junior officers, the appellant wanted the Tribunal to determine him to be fit for promotion
and to determine the -other officers to be ineligible for promotion by labelling them as ineligible. As
regards the claim for salary and monetary benefits, the same is. again based on the presumptive promotion
of the appellant. Since the main relief of promotion cannot be given to the appellant by the Tribunal, the
consequential relief can also not be given to him. ' o '

In my humble view appellant's appeal before the Federal Service Tribunal was not maintainable and it
required to be rejected. In my humble view this appeal merits dismissal.

(8d.)
_ Mukhtar Ahmad Junejo, J.
ORDER OF THE COURT ;

By majority judgment this appeal is allowed, .The case is remanded to the Tribunal in-terms%*of ‘the

majority view. A .
.. (8d)
Ajmal Mian, J.
~ (Sd)
Saiduzzaman Siddiqui, J. |
(Sd.) |
Mukhtar Ahmad Junejo, J.

M.B.A/H-251/8 ' Appeal allowed
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Old DHQ Hospital, Main Bazar, District Hangu.

Respondents

7
Advocat
FILED TODAY™
| DeputyRogistrar
30 APR2022




IN THE PESHAWAR HIGH COURT
PESHAWAR

In Re: Writ Petition No, /2022 o

Mst. Rehana Zaman w/o Altaf Pervez
R/o0 Mohallah Bahadur Garhi, Tehsil And District Hangu

eeessennssssenencers PELILIONET

Versus

Through Secretary Finance

1. Government of Khyber Pakhtunkhwa o
| - Civil Secretariat Peshawar, Khyber Pakhtunkhwa.
|

5 2. Accountant General Khyber Pakhtunkhwa
Fort Road, Peshawar Cantt, Peshawar.

3. District Account Officer Hangu
Hangu, Khyber Pakhtunkhwa.

4. Director General Health Services
PTCL Colony, Peshawar, Khyber Pakhtunkhwa.

5. District Health Officer Hangu
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Through
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