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The present appellant initially went in Writ
Petition before the Hon’ble Peshawar High Court
Peshawar and the Hon’ble High Court vide its order
dated 27.02.2023 while treating the Writ Petition into |
an appeal and has sent the same to this fribunal for
decision in accordance with law. This cése is entrusted
to Single Bench at Peshawar for preliminary hearing to
be put up there on 21.03.2023. |

By the Okder of Chairman

REGISTRAR




fr

¥ IN THE PESHAWAR HIGH COURT
PESHAWAR
In Re: Writ Petition No. 2022 '{'\,.L“If“"'ffﬁ!‘.!ﬁ“‘
Mst. Rehana Parveen w/o Muhammad Aslam ' Py N !‘ — 22,
R/o Raisan, Tehsil & District Hangu. Daccd ,8 3 (207
: reerenseeriersersenes Petitioner
Versus

Government of Khyber Pakhtunkhwa and Four Others _
. Respondents

1. Will you kindly treat the accompanying Writ Petition as urgent and in
accordance with the provision of Rules 9, Chapter 3-A, Rules order of

the High Court, Lahore Volume V.

2. The GROUNDS OF URGENCY is that to save the Court time and
valuable rights of the Applicaht, it is humbly pfa.ye‘d that Petitioner is
in struggle since her retirement however Respondents completely
failed to redress her grievances due to which Petitioner is facing

extreme financial hardships in daily life.

Petitioner
Through

e

Advocate




IN THE PESHAWAR HIGH COURT PESHAWAR . ' :
OPENING SHEET FOR WRIT BRANCH Date of Filing: ___.04.2022.
: - S District: Peshawar
Case Type: Writ Petition . __Nature of Original Proceeding - o S
Category Code: NN (Categories & Sub Categories are

given the back of opening sheet)

Review./ contempt of court in respect of: | |

Writ of . . Heabus .| Prohibition Mandamus Quo Certiorari
Corpus Warranto ‘
If Certiorari: ) . L , R
| Forum _ Date (Dnterlocutory / (F)inal - Case Pertains to:

Order

D SB

Petitioner : D

DB
Name Mst. R_ehana Parveen w/o Muhammad Aslam
Mobile No )
ddress . . - _ .
A ass R/o Raisan, Tehsil & District Hangu.
CNIC
| Email Address
Counsel for Mr. Hakeem Khan, AHC
Petitioner (s) '
Mobile No. 0313-9500035
Address - .| 12,K-3;Phase III, Hayatabad, Peshawar
CNIC No. 14301-8044901-3
Email Address hakeem khan.adv@gmail.com
.| Respondents 1.. Government of Khyber Pakhtunkhwa
o Through Secretary Finance

Civil Secretariat Peshawar, Khyber Pakhtunkhwa.

"2, Accountant General Khyber Pakhtunkhwa
Fort Road, Peshawar Cantt, Peshawar.

3. District Account Officer Hangu
. Hangu, Khyber Pakhtunkhwa.

4, . Dlrector General Health Services
- ~PTCL Colony, Peshawar, Khyber Pakhtunkhwa.

‘5. _District Health Officer Hangu 3 0 APR 2022
Old DHQ Hospital, Main Bazar, District Hangu.
Address
Origin_él Order / Action./.inaction Complained of: e b p

pmgm' It is therefore, respectfully prayed that on acceptance of this Writ Petition, Respondents may please: be

directed to count pre-regularization period of Petitioner service for pension.
The Respondents may kindly also be directed to sanction and grant pensionary.benefits to Petitioner.

Any other relief, may Kindly also be granted which this honourable court deemed just and appropriate in the
circumstance, not speciﬁcally prayed for.

Law / Rules / governing the original proceedings / action / Inaction :

1L The Constitution of Islamic Republic of Pakistan, 1973

2. . Service laws & etc.-

IP“

Slgx%atur
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PESHAWAR

| In Re: Writ Petition No. / é%// /2022
Service. /f’??fﬁz WO 5/2/%23

Mst. Rehana Parveen w/o Muhammad Aslam
R/o Raisan, Tehsil & District Hangu.

..................... Petitioner

Versus |

1. Government of Khyber Pakhtunkhwa
Through Secretary Finance '
Civil Secretariat Peshawar, Khyber Pakhtunkhwa.

2. Accountant General Khyber Pakhtunkhwa
Fort Road, Peshawar Cantt, Peshawar.

- 3. District Account Officer Hangu
/ Hangu, Khyber Pakhtunkhwa.

L
~.

4. Director General Health Services T
PTCL Colony, Peshawar, Khyber Pakhtunkhwa i

5. District Health Officer Hangu
/ Old DHQ Hospital, Main Bazar, District Hangu.

WRIT PETITION UNDER ARTICLE 199
OF THE CONSTITUTION OF ISLAMIC
REPUBLIC OF PAKISTAN 1973

3 0 APR2022
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 Buspoctfully Shouath,

‘1. That Petitioner is a respectable citizen of Pakistan and is

entitled to all the rights enshrined in the Constitution of Islamic
Republic of Pakistan, 1973. That Petitioner is ‘permanent
resident of District Hangu and is filing this Petition through Mr.

' Mudassir Shehzad s/o Altaf Pervaiz, who is authorized through
‘ special power of attorney and is competent and well acquainted -

- with facts of the case and can depose the same on. oath.

Copy of Petitioner CNIC at Annexure-I |
Copy of Special Power of Attorney at Annexure-II

2., .. That cause of this petition 1is that’ Respondents _are .

‘reluctant to extend pensionary benefits to. Petitioner on the
) gi'Ound that Petitioner was regularized W-.e.f. 01:07.2012 and
“her time period of regular service is less than 10 years. Despite
ef several requests verbally as well aa-thr_ough a written -
-fap_plication Respondents categorically refused, by over.lookihg
" numerous judgements of this honourabl_e court and of fhe
. ;honeurable Supreme Court of Pakistan, Whefein it was hold that
- the term of service should be considered from the date o'f initial
.‘appomtment (i.e. 01.07.2004) for the purpose of pensmnary .

: beneﬁts hence this petition.

3 That Brief Facts leading to thls petltlon are that
| _"Petltloner was appointed as Lady Health Worker (LHW) on
“contract basis vide Office Order No. 2626-30/ASSTT dated )
119.06.2004 and reported at BHU Ibrahimza'i""on 01.07.2004 by
'_Athe then Executive District Officer Hangu Later on in 2012

-after successful completion of 8 years  services she was .

regularlzed w.e.f. 1% July 2012 vide Notlﬁcatlon No. 197- 220

CODV of Service Book of Petitioner at.Annexure-III ,
: véopy of Appointment Order dated 19.06.2004 . at

Annexure 1A% | | A

CODV of Notification dated 19.09. 2014 Annexure-V




¥ . 4. That thereafter in 2019 Petltloner ‘was- retired from
o Service on attammg the age of superannuatlon vide Ofﬁcer:
- .Order No. Ref # 3541-45/DPIU/HANGU/PF dated 01.07.2019.
- At the time of retirement Petitioner completed.totalv 16 years:of -
service, however, pensionary benefits was not extended to her- |
| on the ground that her post-regularization service is less than 10 i

_years.

- Copy of Petitioner Retlrement Order dated 01‘07 201%. at
Annexure VI

5. That afterwards Petitioner requested. - concerned -

} authormes time to time to redress her grlevances however of

' ‘ jno avail. Finally Petitioner through a written apphcatlon dated

- °15.02.2022 requested the District Health Officer Hangu, in hg_ht

~of the judgements of this honourable court-as - well as the
_-honourable Supreme Court, for providing pensionary benefits.
- In response the Petitioner request was refused by Respohdent-3
A..vvide Letter No. l37DHO/Hangu/Pen31on Audit. dated
: 03 03 2022, hence this petition.

A CODV of Petitioner Application dated 15.02.2022 :dt

Annexure-VII | | | . | _ S
. Copy of Respondent-3 Letter _> dated :03.03.2022 iat-
 Annexure-VIII | .

6. That feeling aggrieved Petitioner having no . other
: adequate remedy, approached this. honourable Court inter alza

- on the following grounds:

FOAPRNZ M
L I.  That impugned refusal on part of theRespondentSt; to
| grant pensionary benefit to- .‘Betitfoner s villegal‘,
unlawful and is in violation of the judgements of this -

honourable court .as well as of the -judgemerlt of the

honourable Supreme Court of Pakistan.




- IL

II.

- X IV.A

That this honourable court. hés | categorlcally
established vide Judgement dated 22:06.2017 in ert j
Petition No. 3394-P/2016 that pre-regularization

service period has to be counted ‘toward length ‘of

“service for the purpose of pension, thus Respondenté

are under obligation to extend‘ben-eﬁt of the aforesaid .

judgement to Petitioner.

Copy of Judgement dlétédr.-22.06.2017 ‘at
Annexure-IX o

That on the basis of aforesaid judgement. this

- honourable court also allowed two .dthel_' writ petitions

vide [i] Order dated 12.02.2019 in. Writ Petition No.
114-M/2019 and {ii] Order dated- 15.04:2021 in Writ-
Pet1t10n No.4086-P/2019, wherein the’ Respondents
were directed to decide entltlement of the petitioners

by counting their service rendered by them on

contract.

Copy of Judgemenf dated 12.02.2019 ;af_

Annexure-X ‘ ; |

Copy of Judgement‘... 'dated15.04.Mt '
: Annexufe-XI o | N

That by the aforesaid judgeme'ntsiit is now established

law that pre-regularlzatlon service penod ‘has to be

*_counted towards length -of service for the purpose. of

pension, thus Respondents are_under 1egal_obhgat10_ns B

- to count contract service, rendered by Petitioner, :in

total length of service for the purpose of pension.

That keeping in view the administration of justice ’Eh(_e |
honourable Supreme Court of Pakistan has laid down

law in judgement reported as 2009 SCMR l.ahd. 1996

'SCMR 1185 that “Ifa Tribunal ot,r‘ the Supreme Court

decides a point of law relating to the term and

conditions of a civil servants who Zitigdted,. and: there




¥

3 0 APR 2022

were other civil servanf,g, who may not taken any legal

proceeding, in such a case, the dictates of justz'ce and

rule of good governance demand that . the benefit of

-the said decision be extended to other civil servants :

also who may not be parties to that litigation, instead

- of compelling them to approach the Tribunal or any

VL

VII

VIII

other legal forum.”

Copy of Judgement 2009 SCMR 1 5-at;
Annexure-XII ' | |

Copy_of Judgement. 1996 SCMR 1185 at
Annexure-XII1 ‘h

That in view of the above estébli’Shed-.laW'laid down

by this honourable court and as well as by the .AugUSt -.

Supreme Court Petitioner is. ent1tled to pensmnary :
benefits for the service she- rendered however,
Respondents are reluctant to get thls benefit -to

Petition

That Petitioner service, including contract service, is =
more than 10 years and as per Section 3(1)(a) of the _
Khyber Pakhtunkhwa Civil Servants Pension Rules,
2021, a civil servant rendéred -more-than 10 years

service is entitled for pension;=thus-Petitioner i 1s -

entitles for pension

That as per first Proviso of Sub-Section 4 of Section -
19 of Khyber Pakhtunkhwa Civil Servants Act 1973,
those civil servants who are appointed in-the prescribe
manner to a service or post-on or after 1% July,.2001 -
till 23 July, 2005 on contract basis shall be .deemed. |

to have been appointed on regular basis.




-

© - specifically prayed for.

.before thls ‘honourable court except

-+ IX. THat Petitioner, however, reserves the right with due -
© permission to present further arguments verbally or:in

~ writing and to present evidence to prove their case etc.

‘.prd ;ar: . Tt is therefore, respectfully prayed that on accepfance*lo’f

~ this Writ Petition, Responderits may please be dlrected to count pre-

L regularlzatlon period.of Petitioner service for- penswn

The Respondent kindly also be directed to- sanctlon and. grant---

| pens1onary benefits to Petitioner.
Any other relief, may kindly also. be granted which thls '

- honourable court deemed just and appropriate in- the circumstange;r

Petitioner S
Through | _ 4 4{),/[
- Hakeem Khan
.. Advocate High Court -
12, K 3, Phase-II] Hayatabad, Peshawar -
: Mobile: 03139500035 -
Emaijl: hakeem‘khan adv@gmail.c .com
Certiﬁcate

It is certlﬁed that no other Writ Petition has been filed on the subject:

Petltlon o

30APR2022
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IN THE PESHAWAR HIGH COURT
- PESHAWAR

In Re: Writ Petition No. / é% / /2_022

Mst. Rehana Parveen w/o Muhammad Aslam
R/o Raisan, Tehsil & District Hangu.
veeeresssranersesanns Petitioner

Versus

Government of Khyber Pakhtunkhwa & Four Others
veeseressansanennens Respondents

Affidavit

[, Mudasir Shehzad s/o Altaf Pervaiz, authorized attorney of the

Petitioner, solemnly affirm on oath that contents of this Petition are true and
correct to the best of knowledge and belief and nothing has been concealed

intentionally from this honourable Court.

: Deponent \/
i (CNIC # 14101-9045680-7)

e d I_.% :

v (Pbo] ................. t
-t Gertified that the above was verified on solemnly
affirmation before me in office, this........ 225

.............

day of MarcA........... 265Ny, Mudlasis, Shahpnd)
slo. M. fervaiy. . vio. fesbtvrey. ...

who was identifiad *yl-/—alﬁe-'e/nm‘w
Who is personaily knowin io mes

Advocate
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~ SPECIAL POWER OF ATTORNEY

We, [i] Ms. Bshaga, Zaman w/o alaf Pervez (CNIC 14101-2153593-4) resident of Meohalkab, Bahadus,

Gaty, Tehsil And District Hangy, [ii] Ms. Jawaisia dlo Amvan&gjgl(han (CNIC 14101-9565279-8) resident of

§ g . Muslim Abad ngu;nd liii) Ms. Rehava Raryeen wio Muhammad Aslam (CNIC 14101-0757653-8) resident of
| Raisan, Tehsil & District Hangy, (hereinafter referved to as the Executants), do hereby joindy and severally appoint,
nominate and constitute &mmm (NIC No. 14101-9045680-7) resident of

* Babadnr Garhi. Shabeg Road, Hangu, “hereinafter referred to as Special Artorney™ as our Special Attorney in

respect of litigation regarding pension/regularization issue before the. honourable Peshawar High, Civil Services
Tribuna! and such other courts if required:

The above mentioned §pedal Attorney is authorized to do ali acts, deeds and things on behalf of the Executants:-

1. To attend and represent us before all the honourable courts including Civil Court, District Courts, High
Court and Supreme Court in connection with pension/regularization.

To appoint an advocate, agent on our behalf in respect of above said Suit/PetitionReview Appeal before
the Court of Competent jurisdiction, ’

3. To accept the services of summons, notices and writ issued by any court and office against us, to purchase

~

4. " To sign, verify, execute, submit all sorts of Applications, Statements, Agreements, Petition, Appeal,
5

The Special Attorney is further authorized to sign all the papers, deeds and other documents up to the
extent of Courts and the Casés in respect of our self-relating to aforementioned case / suit.

Generally 10 do each and every thing requisite in respect of and in relating to the cases of the aforesaid suit and to do
the purposes and are to be done in their name and on our behalf, .

\

All the acts, deeds and things done by the said Special Attomey shall constitute as having been done by us Jjointly or
severally personally and I do hereby agree to ratify and confirm the same,

In witness whereof, the Executant have signed this deed (n the day, month and year mentioned above.

EXECUTANTS | " s ACCEPTED BY 4
. . &y .
; i.  RebanaZaman : TbaEnssd )\ 3 S ,{a.l?aq/
! Signature: 15'/ Signature:
a CNIC # : 14101-2153593 4 CNIC # : 14101-9045680-7
Signature: ¢ - N

CNIC # : 14101-9565279-8

CNIC # :14101-0757653-8

= Signature: :g )‘P vewls Xﬁ\/

WITNESS-1 WITNESS
Signature: g/ Y. 2/01 ‘i Ly Signature:

‘Name: Vo0 ‘4o -~ Name:

CNIC: Al 156< 379 -9 CNIC: 3301 4Rt 20 -
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‘Plannmg anaw Lzuz. NWFEP Peshawar \ldL his lettcr No 738/}’c dated 04/6/2004: Mass

As recomme*}dccl by the Pm‘ mcmi Cooulmator Natxonal Progamme tor l’di"ﬂ!l}.

‘Rehana Perveen D/O. Fazal Iihahq of \’lllaoe Ru:.san 15 huby appomted as [IlW

; foilowmg temls awj conditions.

-

:ta

R"‘nﬁu for Taatining At RHI Ihrahim Zai on. 1/7/”(}9‘1/’
;.case of failing the offer will be treated as withdrawn.

"he wm have (o gwe qurr.tv bond 0r Rs. 30 at theé 1[111“ 01 ]ommﬂ ut\/

RN

-pelformance - R -

In'case appomtee wmhed to xesu.n slu \\I” have to ser Ve one- momh notiee or mll lum, lo

_ oupeuulendenl T[IQ Hospxtal lldll"l.l

.- She w11l have 10 observ

on the :

l'he appomtment will be pmei) on Lonuacl bm,ls
L u,mum Salary .vv1ll be p'ml on munthly basis raJI()OO/ -per momh .
The - appointment will be canccilw at any time wuhoul any reason or nouu.

The apponm nent will by | in mJb for cae yar :uu.wable subject o sausf‘ulory '

deposxt one- month salary in hcn of notice. - - R S
No TAJDA will be allowed on accounl ot jO]an_, the service.

She w:ll have to produce the (..ellltl(.dlﬁ ol hu m(.dlcai I1mess ﬁom the Mcdlr.al

< i suuuxo 1 ol lhls <>ill..u leUL Iiom 1lmu to lmu,

If she acccnh the offer on lhu 1bov<. iums and condu.o.l she'is ducclgd lu -
wuh n lhru, da}s !n

~ She will have to work in. the health Units where she 15 selcucd for onc \Ld! and fnr W huh

N D-/- '

CEXE (,Ul IVE l)lS'l R!C F OFH( ER
HE ALTH HANGU B

- No Qéélé ?0 /AS'S"[: '. Ddtedlldn;,u lhc CJ{_/g /04

Copy forw*udn,d to: -

ool

1. The pmvmcxal Coordmalm \lallonal i mglmnmc for F .umly I‘I.J.nmng
“Health Care ‘\IWFP Peshawar. ‘

end primary”.

2. The Distri ict Coordlmtor Ncllnonal Pmummmu. for P mmly leming and Primary: -

. Health Car T i [. lcmr Lo o

3. Incharge of[leallh lnéuumov 5 A oy 1 s X
4. Ofﬁce Assxslant f0| mfmmatmn.é o o

5. Of'ﬁmal Couccrncd l

EXECUTIVE DIST :uéT or i«tt“xizi{';
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OFFICE OF T l)IS'll“I{-I_C:l:" TIEAL T OEFICEK IS LI L HANGY - - T . i
DISTRICT PROGRAM IMPGEMENTATION UNIT ’
Phone: 0925-624062 1 15ax: 1925-623773
T Lommil: dpinhanpuf@vidioe.com

' '\.1/*{(2')\

k i\
"u'/ n)"
T R Ay Y ded
[ P7PTRY

» ———

v No92- 23 Q IDPIYHGY

: . +  NOTIFICATION
. o= I .

ns terms of Section 4 (1) cead with 1* Pioviso lhero undar, of Ihe Khyber Pakhlunkhwa Regulation of Lady Heallh Workers

Program and Employees (Regularizatlon and Slandardlzalron) Acl 2014, services, of the following Lady Health Workers
Piogiam employeas of district Hangu Khybor Pakhlunkbwa are "hereby rcgulauzad w.e.f, 1% July 2012, jTheu teims and

congitions of service will bo governad under the Khyber Pakhlunkhwa Regutation of Lady Heallh Workers Program and
Employcus (Regularization nnd Slangardization) Acl, 2014 and rules to be made there under.

Sr. | Nama of Community | “Fathor Namo Husband Nome Datool FLCF Name of Catchment | Desig: |

No ';'3"""':;;:;':: appolntment Area

Lo Saiea Parveen Nuruz Ali 0170971998 | BHU lbrahimzai | lbrahimzai Payan LHW

2 | Nuureen Taj Naimat Ali Hussain Mer 2271172001 | BHU {brahimzai !(aisan Mohallah LHW

Shah Hassan Meya

3| Vahlil Zuhea Israr Hussain Syed Zahid Hussain | 01/06/2002 | BHU forahimzai | fbraheemzai Bala LHW
P4 | Naveeda Moz | Ghilaf Al Haider Abbas /0672002 | BHU tbrahimzai | Tiehallah Ghulane 3 L
i A Ibrahimzai .
PS5 | Nocema Begum | dnsar Al 01/06/2002 | BHU lbrahimzai | Ibrabinai Bsarc Bal [ LHW
j 6 | Zurriyat Begum Khair Ali Tahir Ali 01/06/2002 | BHU Ibrahimzai | Ibrahimzai LHW
|7 | Umme Salma ) Nazie Al Nijat Hussain - 01/06/2002 | BHU Ibrahimzai | Lodi Khel LHW
% 8. -'-\;"“"i“t:_ | Miqdud Ali Muhammad Saced | 01/0672002 | BHU Ibrahimzai | Lodi Khel ’-"‘“’_

‘/@9‘.; “Kehana Perveen | Fazle Khalige | Muhammad Aslam | 01/0772004 | BHU lbrahimzai | Raisun LHW

‘;"01 Quiser Shahab 7| Gul Hasan ‘| Mujahid Hussain 01/07/2004 | BHU Ibrahimzai | Lodi Khel LHW
DAV} Suima Naz, Abdul Ali Asif Ali 01/07/2004 | BHU Ibrahimzai | Jawzara LHW
D127 | Zubaida Malook Khan 0170772004 | BHU ibrahimzai | Lodi Khel LHW ]
7337 Sarwat Parveen [ Jumma Khan Raza Ali 12/07/2002 | BHU tbrahimzai | Raisan LHW ¢
141 Razin Begum Hasham Ali Munsif Ali 15/07/2005 | BHU Ibrahimzai | lbrahimzai LHW ‘
FV5 | Nighu Sulan | Akbar Ali 2210772004 | BRU lbrahimzai | Lodi Khel LW |
fi5 ¢ Nighat Sulian | Ali Majan Amjad Ali 01/08/2006 | BHU Ibrahimzai | Lodi Khel LHW

i : S Nusrat Bibi Shabir Hussain | S, Shah Hussain 0170872006 | BHU Ibrahimzat | Jawzary LHW ';
T18 Mahish Begam | Retunan Ali 15/07/2009 | BHU Ibrahimzai | Ibrahimzai i |

In ereroise of powers conferied under sub section (2) of the Section ibid, the above Communily Embedded Employees are

placed in the folloving pay scales as menlioned against their respective designations.

The Registrar Supreme Court of Pakistan, slnmnbad

I
2 e Director General Health Services Khyber Pakhiumkhnwi,

1. The Ditector Health Services, Healtds Diregtorate, Peshnwir,

4. IS 10 Seeretary Health, Gove, of Khyber Pakhtunkbwa Peshawar
5

Provincial Coordinator LI1Ws Programme Khyher Pakhiunkinwa IPeshawar

hm4
IVK’E: SETIEALTH OFFICER

Scanned by CamScanner

" 7" "Name of Post Basic Pay Scale
t.ady Heallh Supervisor 7
Ladgy Realth Worker 5
Duvver 4
.- 54 -
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// OFFICE OF THE DISTRICT HEALTH OFFICER DISTRICT HANGU —l

' DISTRICT PROGRAM IMPLEMENTATION UNIT
s T Phone: 0925-624621. Fax: 0925-623773. . «
it e Email: dpivhangu@yahoo.com ¢r _
e LA B
: a7
N3 §%./- £/, §_/DPIUHANGU/PF : Dated: 01/07/2019 '

OFFICE ORDER

Consequent upon attendance the age of superannuation, Mst Rehana Parveen D/O Fazle Khaliq
LHW attached to BHU Ibrahimzai is hereby retired from Govt: services w.e.f 30-06-2019 (AN). -

She is struck off from the strength of Health Department w.e.f 01-07-2019 (AN)

DISTRICT HEALTH OFFICER
DISTRICT HANGU

Copy to )
1. Provincial Coordinator LHW’s Programme Khyber Pakhtunkhwa for information

. District Account Officer Hangu for information and necessary astion

2
3. Incharge Type BHU Ibrahimzai for information.
4. LHS concerned for information.

5

_ Official concerned for information.
O/

N) .
DISTRICT HEALTH OFFICER
DISTRICT HANGU
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District Health Officer. .. ...
- Hangu. ‘ : Tl :

Khyber Pakhtunkhwa.

Subject: Application for Granting Pensionary Benefits to Rehana
Perveen d/o Fazl e Khalige (Retired LHW). |

Prspacthlly S5,

| It is humbly stated that that Applicant was appoirited as leady |
health worth (LHW) in health department, Hangu on 01.07.2004.
- After successful completion of 8 years’ serviée Applicant was .
regul‘arized'w.e.f 1% of July 2012 vide Notification No. 197-220 dated
19.09.2014. That as Applicant has now been reti,fed on 30.06.2019,
however, the pensionary benefits has not been extended -despite
Applicant applied thrpugh Form-3 (PEN). |

It may kindly be noted that beside statutofy provisions it is the
consensus view of the honourable higher judiciaryl that for the purpose
of pensioner benefits regularization is to be considered from the dated
of appointment, however, despite of several- visits and requests

Applicant has not been considered for pensioner benefits.

‘ In view of the abéve it is therefore requested: that Applicant
regularization may kindly be considered from the dated of
appointment and pensionary benefits may please be extended to

Applicant.
Applicant

Rehana Perveen d/o Fazl e Khalige
' - Retired LHW
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OFFICE OF THE DISTRICT ACCOUNTS OFFICLR HAN(‘U

NO_ 43 ? DAO/HANGU/PENSION AUDIT DATED &_3_ 2 )Z}

To, ,
The District Health Officer
; Hangu.

SUBJECT: RETIREMENT PENSION CASES.

Mémo, ' '
' With réference to your letter No. 871/PF, No 873/PF No 875/PF dated 13-
02-2022 to the subject noted above

As per Khyber Pakhlunkhwa Civil Servant Pension rules 2021 chapter n
Para No.3 (a). The qualifying serviceé requarcd more than 10 years”. The applicant’s
service is less than 10 year which is not eligible for pension benefits. However the cascs
for gratuity will be process accordmgly whose detail are pivén below.,

S.NO [ NAME DESIGNATION — TLETTERNO 7 'j
1 Yasmin Akhtar [ Lady Health Worker | 9627/PF DATED 17-11-2021 |
2 - | Jaweria Lady Health Worker 9934/PF DATED 30-11-2021 i
3 { Rehana Parween - | Lady Health Worker 993S/PF DATED 30-11- h"i +

At coo;yrls‘Off‘ cer,
7“Hingu.




. IN THE PESHAWAR HIGH COURT, - A g - n{

ROOH-UL-AMIN KHAN, J:- Through this Common

_ judgment, we,” propose to decide the following
Constitutional 'I"etitibns filed under Article 199 of the
Constiution of Islamic Repiblic. of Pakistan; 1973
(the Constitution), as identical questions of law and facts - -

- " are involved therein and the writ sought by the 'petilioners .

. B is also one and the same.

1. Writ Petition No,3394-P/2016 ' .
(Amir Zeb Vs District Account Officers Nowshem . -
ete) . .

2. Writ Petition No.2867-P/2016 : \
Mst. Akhtar Bibi Vs District Education Offices (M) AN
Kohat ctc).

3. Writ Petition No.3143-P/2014
(Muhammad Shah Zaib etc Vs Govt of- Khyber.
Pakhtunkhwa through Chicf Sccretary and others)

| \'] / Writ Petition No.2872-P/2014.

| - é : Hakeem Khan through LRs Vs Govt of KPK

&

through Scctary Elementary & Secondary
Education, Peshawar etc)

5. Writ Petition No.1339-P/2014

|
.\ _ (Mst. Rani Vs Sub-Division Education Officer etc)
: . 6. Writ Petition No.55-P/2015
' (Mst. Bibi Bilgees Vs Gowvt of KPK through
Secretary Finance, Peshawar),
|

-
C.

WP3394P2016-Judgements
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2
2. AmirZeb petitioner in W.P. No.3394:P/2016 is the

widower.of Mst. Asiya Shafi (late). His grievance.is-that

" on 28.02.2003, his wife was initially appointed.as PTC on-

contract basis and, lster om, by virtue of- Khyber -

Pakhtunkhwa Civil Servants (Amendment) Act; 2005, her

‘service was regularized. On 31.07.2015, during- her

service, she met her natural death, therefore, he being her

widower/LR applied for payment of her all admlssxble'

retirement  benefits, in pursuance whereof leave.

 encashment, GP fund and other’admlsmble funds were paid

to him by the respondents, but his pension claim was

refused by the respondents on the gmund.6£ lack -of -

prescribed length of her regular service, excluding, the -

- period of her service on contract, hence, this petition.

3. Mst. Akhtar Bibi, the petitioner in Wru Petition

. No.2867-PI2016, is the widow of (late) Lal Din Class-IV ' -

v

- employee. She has averred in her writ petition that her late -

husband was . initially appointed as Chowkidar on
01.10.1995 on contract basis, however, later on, ‘his semcc

was regularized vide Notification No.BO1- l-22/200‘7~08

"dated 05.08.2008. On 15.05.2010, the deceased . died

durmg his service, so she applied for her pensnon but the
same was refused to her on the ground that the regular.

service of the deceased employee was less than- the

- prescribed length of regular service, hence, this petition.

WP3394P2016-Judgements




3 .
4.  Muhamimad Shah Zaib and Muhammad .-Afnan

Alam are- the'”LRs' of deceased Fakhaf Alam'f ’I'heir' /-

3 grnevance is that thexr deceased father was appomted as

Chowkudar on 13.01.1998 in Mother Chiid Health Centre

Tank who, later on, during his service was murdered for

which FIR was registered agamst the accused Peutloners |

" applied for retirement of the deceased. Vide nouﬁcauon

.dated 31‘12.2013, the deceased was retired from.service on

account of his death w.e.f. 21.10.2013. The family pension -

. of the deceased was preparcd and processed, however, the

" same was refused to the petitioners, hence, this petition.

* Department on 24.04.1993. Vide order dated 29.01.2008, -

" service of the deceased alongwith his counterparts was- -

s. 3 Petitioners in Writ Petition No0.2872-P/2014, are - .
the LRs of deceased Hakeem Khan Class-V employee,

- who died. during pendency of the instant writ petition.

Grievance of the petitioners is that their predecessor. was

appointed as Chowkidar on fixed pay in Education . .

_regularized by virtue of Khyber Pakhtunkhwa Civil
"Servants (Amendment) Acl, 2013 w.ef. 30.06.2001. On -
" .- attaining the age of superannuataon the deceased: got~""'

" retired on 31,12.2012, so petitioner apphed for grant of lus

pension but the same was refused, hence, this petition:.-

6. Mst. Ram, petitioner in  Writ . Petmon

' No.1339-P/2014, is the widow of Syed Imtiaz Ali-Sheh

(late) Class-IV employee. She has Qverred in her writ

WP339_4P2016-Judgemepts




-petition.

4

petition that on 15.01.1996 her late husi;:ana'was-appoiﬁmd

as Chowkidar in the respondents department on. adhoc |

basis/fixed pay, whose service was, later on, regularized on

130.07.2008. During his service, the deceased met his
_natural death on 15.01.2012, hénce, the pe!itionér- applied

- for her pensionary benefits, but the same was refused on

the ground that though service of the deceased was

regularized but without pension gratuity,_ hepoé‘,: this -

——

7. Mst. Bibi Bilqees, pefitioner in Writ Petition

No.55-P/2015, is the widow- of Saif ur Rehmad*:deceésed.

Her grievance is that her deceased husband was initially -

- appointed. as Chowkidar on 09.07.1995 in Public Health

Department Nowshera on .contract basis, however, his

service was regularized on 01.07.2008. The deceased died - -
‘during his service on 05.05.2012, so when petitioner. ... .

A abplied for his .p'ensionary benefits, the same was refused . -

to her on the ground that the deceased was lacking.the .

-prescribed length of regular service, hence, this petition.
.8, Respondents in the above writ petitions haﬁié filed

 their respective Para-wise comments, wherein. they have

admitted the fact that the pensions have been refused to £he .

petitioners/LRs of the deceased employees because they

. were lacking the prescribed length of their regular service, B

whereas period of adhoc or contract service cannot be

* counted towards regular service for the purpose of pension.
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.- _Since the controversy pe&ains to pension of the deceased .-

The learned Addl. A.G. also questioned the maintainability of

ey
g~ s

: SN CerRe et ’
.the writ petitions on the ground that section 19 (2) of the

Khyber Pakhtunkhwa Civil Servant Acts deal with right.of L'G

pension of deceased civil .servant, which squarely--falls in
- Chapter-ll, pertaining to ténns and conditions of servnee |

xherefore; jurisdiction of this Court under Article 2li of the

Constitution is barred. T

9. Having heard the arguments of learned coqps?!; for

_the parties, record depicts that undisputedly ‘he-'dxéaéed_ |

employees were the Civil Servants and - instant . writ

petitions have been filed by their LRs‘ qua (ieir p'eﬁsio,ns. -

= einployeeé whiph according to the contention-of -Wbrthy-

" Law Officer is one of the terms and conditions -of a _civii '
servant under section 19 (2) of the Civil S-ervanis;Act,
11973, hence, before determining the eligibility of the
'deceased employees to the pension or ‘otherwi'se,. we,
. would like to first meet- the legal quéstipn;:.qua -, :

maintainability of the instant writ petitions on the-gfound -

- " of lack of jurisdiction of this Court under Article 212 of

the Constitution. . To answer the question, it would be

* advantageous to have a look over the deﬁnitioh;oﬁ “Civil -+

e

"~ Pakhtunkhwa Civil Servants Acts, 1973 and section 2 (a). .
-of Khyber Pakhtunkhwa Service Tribunal Act, 1974. For

the sake of convenience and ready reference,. definition

rvant” as contemplated under section 2(b) of Khyber. _.




- given in both the Statute are reproduced below one after -

the other

(ii)
iii)

“2(b) “civil scrvant™ means a person who is a member
of a civil service of the Province, or who holds a civil
post in connection: with the affairs of the Province; but:
does ot inciude---

A person who is on dcputation to the Province from the
Federation of any other Province or other authority;

A person who is employed on contract or on work charged
basis, or who is paid from contingensics; or

A person who is a “worker” or “workman’ as defined in the
Factories Act, 1934 (Act XXV of 1934), or the Workmn s
Compensation Act, 1923 (Act VI of 1923)",

#S.2(a) “Civil Servant” mcans a person who is or hgg
within the meaning of the Khyber -

been a_civil servant
" Pakhtunkhwa Civil Servants Act, .1973 - (Khyber

Pakhtunkbwa Act No.X VIl of 1973), but does not include

. 8 civil servant covered by the Khyber Pakhtunkhwa'

Subordinate Judiciary Service Tribunal Act, 1991;) . =~

As per the definitions of a “civil servant” given in the two -

any civil post in connection with the affairs of the Province -

nor have been remained as civil servants, thus, do not fall .

- Statutes referred-to above, the petitioners neither :hdlding

. within the definition of “civil servant”,

- 10,

*

Civil Servants Acts, 1972, in the cvent-of dcath of a cml

servant, whether before or after retirement conferred a o

receive such pension or gratuity or both as prescn;ibed by- -

" Though section 19(2) of the Khyber Pakhtunkhwa

-right of pension on his/her family who shall be eﬁtitléd,to

Rules. It is also undeniable fact that pension and gratuity

fall within the ambil of terms and conditions of-a civil. —

legal heirs i.e. family of a deceased civil servant would be
competent 1o agitale histher/their grievance . regarding

pension before the Service Tribunal, particularly, .when

0!/ servant, bul a legal question would arise as to whether the

5
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~ grievances of civil servants and not for their legal. heirs.

7

heishe/they do. not fall within the. definitionof Civil

Servant. The Service Tribunals have beed constituted

under Article 212 of the Constitution for dealing with the

The question regarding filing appeal by the legal heirs of

deceased’s civil servant and jurisdiction . of Service

'  “Tribunal, cropped up before the Hon'ble Supreme Court in

case titled, “Muhammad Nawaz Special Scci-ctary

Cabinet Division through his Legal'Hcirs:Vs,M_ihistry :

of Finance Government of Pakistan through its L

- Secretary Islamabad” (1991 SCMR 1192), whic_!iwas-.

set at naught in the following words:-

“A ‘civil servant’ has been defined in.section .. . - - .

2(b) of the Civil Servants Act, 1973, A right

of appeal under the Service Tribunals A"Ct;‘"'-.- .

1973 has. been given to a civil servant
aggrieved by any final order whether original -
or appellate made by a departmental authority
in respect of any of the terms and conditions. .
of his serve. The appellants admittedly-are the
legal heirs of the deceased civil servant and .+
there being no provision in the. service .-
Tribunals Act of 1973 to provide any remedy :
to the successors-in-interest of a civil servant,.
the learned Tribunal, in our view, was correct -
in holding that the appeal before it stood -
abated and the same is hereby maintained”, . :. .,

In case titled, “Rakhshinda Habib Vs Fedcration of }’g@;ten- _
- and others” (2014 PLC (C.S) 247), one Habib ur Rehman '
4Director General in Ministry of Foreign Affairs, aggrie;rgdlby ‘
‘ lus supersession filed appeal before 1h§ worthy. Se;vice
Tribunal, but unfortunately, during pendency of appeal he died, -
- ~.j therefore, .his appeal before the Federal Sérviqe Trtibtinal_‘_.

- -Islamabad was abated. Rakhshinda Habib, the widow of




deceased then filed consntutnon petition No. l021 of 2010‘

- before the Isiamabad Hngh Court, but the same was dlsrmssed o

vide judgment dated 13.06.2013, against which she preferred

aforesaid appeal before the Hon’ble Supreme Court, wh;ch:\yas

allowed and it was held by the worthy apex court that:- -

“That civil servant could not be promoted after his A
death, however, pensionary benefits of promotion
could be extended to the legal heirs of the
deceased employees”. ’

" .11, Going through the law on the subject and_dér:ii}ihg: e

" wisdom from the principles laid down by the Honblejapex" R

Court in the judgments (supra), we are firm. in our eiriev‘v :

that petitioners/legal heirs of the deceased employm;heve

- locus standi to file these petitions because the pensionary

benefits are inheritable which under section .19 (2) of the

Khyber Pakhtunkhwa Civit Servant Act, on the demise of a .

civil servants, devolves upon the legal heirs.. The o

.. petitioners, as stated earlier, being LRs of the’.de'ceased

civil servants do not fall within the definition. of “Civil

Servant”, and they having no remedy under section:4 of =

-the Service Tribunal Act to file appeal before lhe.Sef&ice ECTEE

"“Tribunal, the bar under Article 212 of the Constitﬁtion, is’

not attracted to the writ petitions filed by them-and this

Court under Article 199 of the Constitution is.Vcsted with -

- the jurisdiction to entertain their petitions. Resultantly, the '

objection regarding non-maintainability of the petitions

stands rejected.

WP3394P2016-Judgements
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12 Adverting to question of entitlement of the

‘deceased empldy‘ees to the pension, we, w‘ould like to

reproduce the relevant rules of the West Pakistan CMI o

Services Pensions Rules, 1963 below, as these would o

advantageous in resolving the controversy:-

“2.2.. Beginning of service- Subject to :
any special rules the service “of "
Government servant begins to qualify for
pension when he takes over charge of the .
post to which he is first appointed.”

Rule 2.3 Temporary and officiating .
service—Temporary  and - officiating
service shall count. for pension  as-
indicated below:-

(i} Govemment servants bome on temporary~ ~ -
establishment who have rendered more -
than five years continuous temporary -
service for the purpose of penslon or -
gratuity; and

(ii) Temporary and officiating service fo!lowed
by confirmation shail also count for‘ )
pension or gratuity.

13, The rules ibid reveal that the sérvigée‘ of .
government servant begins to qualify for pension .fron"-o:.fthé.:
" very first day of his/her taking over the chargé, irrés&c;ive

of the fact whether his/her appointment and.enfry.in to":
' service was temporary or regular. It is also cle‘af ﬁ'om'.
sub-rule (i) that continuous temporary servige“of a_'-civi.l =

servant shall also be counted for the purpose of.pensioi'l and -

__ gratuity and by virtue of sub rule (i), temporary and o

/ /ofﬁclatmg service followed by confirmation si‘lall he '

counted for pension and gratuity. It is undeniable fact:that
the NWFP Civil Servant' (Amendment Bill), 2005 was

passed by the provincial assembly on 5™ July 2005_and

WP3384P2016-Judgements
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assented by the Governor of the Province on 12"‘ July 2005
whereby section 19 was amended and all the employees of
the Provincial Government selected for appointment in the
prescribed manner to the post on or after 1% day of July
2001, but on contract basis were deemed to be appointed
on regular basis. They were: declared Civil -Servants,
however, were held disentitled for the pensionary benefits

Section 19 of Khyber Pakhtunkhwa Civil. Servants: Act,
1973 was further amended by Khyber Pakhtunkhwa: Civil
Servants (Amendment) Act, 2013, The text of section .19 (4)
(proviso 1 and 2) are reproduced as below:-

“Provided that those who are appointed-in the.
prescribed manner to a service or post on or
after the I July, 2001 4l 23" July, 2005 on
contract basis shall be deemed to have been
appointed on regular basis: .

Provided further that the amount of

Contributory Provident. Fund subscribed by
the civil servant shall be lransferred to hrs
General Provident Fund.”

14. From bare reading of section 19 of Amendment
Act, 2005 and 2013 respectively, it is-manifest thamhe
persons selected for appointment on contract basis shall be

deemed as regular employee and subsequently were held

entitled for pensionary benefits. The deceased employees

S_ ~ have eomploted the prescribed length of service as.thelr

service towards pension shall be counted from the first day
of their appointment and not from the date of regularization

of their service -

WP3394P2016-Judgements




“question “of interpretation and frue ‘import of the term" - -

- N

>

15.  We deem it appropriate to mention here :that

pension was raised before the august Supremeé-Court of

Pakisten in case titled “Government of NWFP. through - -

e

Secretary to Government of NWFP lCommonicatioi: &
Wdrlm Department, Peshawar Vs Muhammﬁd . ,.Sald
Khan and oﬁem (PLD 1973 Supreme Court vd-f Pakistan
514) wherein it was held that; -

“It must now be taken as well settled that a
person who enters government service has
also something to look- forward.- after -his -
retirement lo what are called retirement:
benefits, grant of pension being the most.
valuable of such benefits. It is equally well - .
settled that pension like salary of.a civil =
servant is no longer a bounty-but a right
acquired after putting a satisfactory service
Jor the prescribed minimum period. A
Jortiori, it cannot be -reduced or refised . - .
arbitrarily except lo the extent and-in .the
manner provided in the relevant rules.” ___ .

16. In case titled “Secretary to Gavt: of the ‘P-_l.l;lj:-lb,
Finance Department Vs M. Ismail Tayer and- 269
others” 20135 PLC (C8) 296, the august Supreme Cout; of
Pakistan was pleased to held that the pensionary beneﬁts is
ﬁot a bounty or ex-gratia payment but 8 right acqui_;ed' in
consideration of pasf service. Such right to pension is
conferred by law and cannot be arbitrarily™ abndged or
:reduced excepl in accordance with such law as~i1~.-1;_§' the
:'ve.sted right an_d. legitimate expectation -of ret‘ired civil

servant.

WP3394P2016-Judgements
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17. Por what has been discussed above, we by

' allowmg these writ petitions, issue a writ to the- respondents -

departments to pay pension of the deceased employees.-to

" the petitioners/LRs of the deceased.

Announced: . -7y
22.06.2017 P
Sira) A1kl P8 i

o P

Date.of Present ll%ﬁpplu.uwn vewianinfl /Q
No of lfu;,

("npsin;_ fee... A

“Toth) vveen é‘;/ T L

 Dateof Prepavation of Capy. /W
Date of Delivery of copy 7 ?7/(' Z

Received By.......

.
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benefil ofthe said decision:be extende;

-~ - -

Civil' Sérvants: also, who may: not, be, parties: o ithar.

Compelling:them:tosapproachstiie. -

Tribunal, or ‘any:-other legal forum:®" This petition.is
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't.:’:%i-_.",'UDGMBNT SHEET-}:—' L
PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

W.P No. 4086/2019 with IR

Mausam Khan
Vs .
Vice Chancellor, Shaheed Benazir Bhutto Women
University, Peshawar and others

* . Date of hearing 15.04.2021

Petitioner (by) .._M:.._Mnhamnmd...naz_Khm_.SahL ;
: Advocate '

| Respondent (by) __Mr. Waseem-ud-Din Khattak, Advocate
IUDGMENT

- MUSARBAT HILACK 3 Through the instant petitiohn‘,j
filed under Article 199 of the Constitution of Islamic :
-Republic of Pakistan, 1973, petitioner (Mausal;l Khan)

— soeks direction to- the respondents to count the pre« -‘
regularization pcﬁod i.e. from 2008 t0 21.12.2013 toward " .
the length of pgnsionable service and consequently théy ;

;‘may_ be.directed to sanction and grant pensionary bengﬁt |

to the petitioner.

2. In essence, it is the petitioner’s case that he ..

" was initially appointed as Driver on contract basis in




Shaheed Benazir Bhutto Women Univefsity, Peshawar
and, later on, the syndicate on 08.11.2014 appro(red the

 appointment of Class-IV employees of university

* including the petitic;ner on regular bﬁsi; with

retrospective effect i.c. 21.12.2013. In May, 2015, the

_respondents  changed the status. of petitioner from_
“regular” to “fixed pay” employée; therefore, h; .
.along-with others employees felt aggrieved Of':_tfheii' .
* change of status, filed WP No2085/2016 in-this Court g

which was allowed vide judgment dated 03.10.2018, On

" attaining the age of superannuation, the petitioner got

- retired on 11.09.2018, so he approached the respondents- .

university for grant of pension and counting his pfe~

regularization service period from 2008 till 20.12.2013,

" but his pension claim was refused by the respondents on .. -

“the ground of lack of prescribed length of his regular )

- service, hence, this petition.

-3 Normal rules are that when a particular set

of employees are given relief by a Court in a particular.. .

Argument heard and appended record gone...




" a

o ’ question of I?ii{', then all other.identicaily situated.pe}sons'-' .

need to be treatéd ahke by extending that benefit to them - |
—aé well and b& not d;)ing 80 would amount to violation of
constitutional safe guards. Indeed, the controversy .
regarding the qualifying service for entitlement-"--to :
‘pension has since been laid to rest by the Juclgmenf
- delivered by this.Court in case title “Amir Zeb widéwer“:
-Nowshera” decided on 22.06.2017, wherein it is helci‘
~&at Sfrom bare readlng ‘of section 19 Amendment Aétf"
~-2005 and 2013 respectively, it is mang’e;t that the pefson .
—selected Jor appointment on contract basis shall- be
deemed as regular employee and subsequently -he!c_i | :
' .entitled for pensionary benefits.

‘In the instant case, too, the petitioner was |

appointed as driver on contract basis. Later on, the-

. -Syndicate approved the appointment of the petitionef.on, ;

" regular basis with. effect from 21.12.2013, afterward in
- May, 2014, the status of petitioner was changgd'-from
.regular employee to fixed pay employee which was

challenged before this Court in W.P No. 2085/2016. The

of Mst. Asia Shafi .vs. The District Account Officers; ~ S




<

retired on attaining .the age of superannuation. The ..

judgment delivered by this Court in W.P No. 3394- -

" _P/2016 equally applies to the case in hand.

Account Officers, Nowshera” decided on 22.06.2017 i

receipt of this Judgment,

Tt 15,04.2021

ms) - Hon'ble Justice Musarrat Hilall
Hon'ble Mr. Justice Syed Arshad AH

= Noor Shah

,j . writ petition of petitioner was allowed on 03.10.2018.
\ . . . : A - .. . : '

: Durmg pendency - of the writ petition, the. petition

4, In view thereof, by allowing the instant writ .. . -
petition, we direct the respondents to favourably cons:der R
'l_thé case of petitioner in the light of. the Judgment-

rendered in case titled “Amir Zeb .Vs. The -District .- -

WP No., 3394-P/2016, preferably within 30 days- on - -




-3

f 3

g DAL L
R WGEY

| .20;99 SCMR1 - Af\f\w’w”/

|
[Su‘preme Court of Pakistan]

So7 in S AV ~ N e

Prcsent Abdul Hameed Dogar, C.J., Ijaz-ul-Hassan Khan, Muhammad Qaim Jan Khan
and Ch. Ejaz Yousaf, JJ

GOVERNMENT OF PUNJAB, through Secretary Education, Civil Secretariat, Lahore and
others----Petitioners

Versus
SAMEENA PARVEEN and others----Respondents

Criminal Petltlons Nos.71-L and 72-L, Civil Petitions 215-L, 216-L, 217-L, 218-L, 224-L to 236 L of
2006, decided on 29th April, 2008.

(On appeal from the Judgment dated 29-1-2008 of the Lahore High Court, Lahore passed in Cr.O.P.
No.370/W and 561/W of 2007, Writ Petitions Nos.11525, 11263, 11516, 11662, 11663, 11766, 11881,
11835, 12136 and 12185 of 2007, 86, 123, 274, 345, 599, 64'3 and 11619 of 2008).

Civil service---

----Administration of justice---If a Tribunal or the Supreme Court decides a point of law relating to the
terms and conditions of a civil servant who litigated, and there were other civil servants, who may not
have taken any legal proceedings, in such a case, the dictates of justice and rule of good governance
demand that the benefit of the said decision be extended to other civil servants also, who may, not be
parties to that litigation, instead of compelling them to approach the Tribunal or any other legal forum---
All citizens are equal before law and entitled to equal protection of law as per Art.25 of the Constitution.

Hameed Akhtar Niazi v. The Secretary, Establishment Division, Government of Pakistan and dthérs 1996

SCMR 1185 and Tara Chand and others v. Karachi Water and Sewerage Board, Karachi and others 2005
SCMR 499 fol. '

Mst. Muqqadas Akhtar and another v. Province of Punjab through Secretary Education Department,
Government of Punjab and another 2000 PLC (C.S.) 867 ref.

Ms. Afshan Ghazanfar, A.A.-G., Punjab and Rana Abdul Qayyum, D.S. (Education) Punjab for Petitioners.

S.M. Tayyab,. Semor Advocate Supreme Court for Respondents (in Cr.Ps. Nos.71-L, 72-L and C:P.224-L of
2008).

Nemo for other Respondents.

ORDER

ABDUL HAMEED DOGAR, C.J.---Through this order we intend to dispose of above captloned petitions
filed against common judgment, dated 29-1-2008 passed by learned Judge in Chambers of Lahore High
Court, Lahore whereby Cr.O.P. No.370/W and 561/W of 2007, Writ Petitions Nos.11525, 11263, 11516,
11662, 11663, 11766, 11881, 11835, 12136 and 12185 of 2007, 86, 123, 274, 345, 599, 643 and 11619 of
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2008 filed by respondents were allowed and the impugned orders passed by petitioner/autho
aside.

2. Briefly, stated facts giving rise to the filing of instant petitions are that respondents were appointed as PTC
Teachers during the year 1995/1996 after completion of all legal requirements and they joined their
respective place of posting. After sometime, their appointments were cancelled being bogus vide order
No.277/E-1, dated 3-4-1998. This order was assailed before learned Lahore High Court, Lahore and same
was declared to be without lawful authority in the case reported as Mst. Mugqgadas Akhtar and another v.
Province of Punjab through Secretary Education Department, Government of Punjab and another 2000 PLC
(C.S.) 867. The relevant paragraph is reproduced as under:--

"Consequently the petitioners are declared to be in service and the action of the Headmasters/Incharge
of the Schools stopping the petitioners from performance of their duties as PTC Teachers on the basis
of the above said impugned order, is declared to be without lawful authority. It is, however, clarified
that the department is at liberty to proceed against petitioners, if so desired, on individual basis under
the relevant law and under the Punjab Civil Servant (Efficiency and Discipline) Rules, 1975."

In view of above judgment, the respondents were absolved of the charges of bogus appointments. But later on
once again the services of respondents were terminated vide order, dated 3-8-2005, which order was
challenged before learned Lahore High Court, Lahore through Writ Petition No.16864 of 2005. The said writ
petition was allowed vide judgment, dated 11-12-2006 and the impugned order, was declared as illegal and
without lawful authority. Similarly, one of the teachers namely Mst. Naseem Akhtar assailed the order, dated
3-8-2005 before Punjab Service Tribunal, Lahore through Appeal No.903 of 2006 which was also -allowed
vide judgment, dated 4-9-2006. The said judgment was maintained by this Court in Civil Petition No.1960-L
of 2006 vide judgment, dated 2-11-2006. On 26-9-2007 once again the services of respondents were

terminated. Feeling aggrieved they filed above mentioned petitions before the learned Lahore High Court,
Lahore which were allowed vide impugned judgment as stated above.

3. It is mainly contended by learned A.A.-G. Punjab appearing on behalf of petitioners that the jurisdiction of
the learned High Court is barred under Article 212 of the Constitution of Islamic Republic of Pakistan, 1973
in matters involving determination of terms and conditions of civil servants. She further contended that the
appointments of the respondents were bogus and fake as they were never selected by the competent authority,

therefore the orders of dismissal passed by departmental authority were in accordance with law, which did
not call for any interference by this Court.

4. On the other hand, Mr. 8. M. Tayyub, learned Senior Advocate Supreme Court appearing on behalf of some
of the respondents supported the impugned judgment and contended that appointments of respondents had
taken place in accordance with rules and prescribed procedure. They submitted their applications in
pursuance of advertisement of the posts of PTC Teachers. They passed the required test and were appointed
by the competent authority. According to him, the respondents were in service for about 9-10 years and
during this period no objection was raised, and subsequently on vague allegations they were dismissed from
service. He further contended that cases of respondents were at par with Mst. Naseem Akhtar which was
decided by this Court in Civil Petition No. 1960-L of 2006 vide judgment, dated 2-11-2006.

5. We have considered the arguments of both the parties and have gone through the record and proceedings of
the case in minute particulars. The matter has already been decided by this Court in the case of Mst.
Naseem Akhtar (supra), and it has been held that the appointment orders of the respondents as PTC
Teachers were genuine. It was held by this Court in the case of Hameed Akhtar Niazi v. The- Secretary,
Establishment Division, Government of Pakistan and others 1996 SCMR 1185 that if a Tribunal or this
Court decides a point of law relating to the terms and conditions of a civil servant who litigated, and
there were other civil servants, who may not have taken any legal proceedings, in such a case, the
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® o other civil servants also, who may not be parties'to that litigation instead of compelling Them to

approach the Tribunal or any other legal forum. This view was reiterated by thlS Court in the case of Tara
Cl*fand and others v. Karachi Water and Sewerage Board, Karachi and others 2005 SCMR 499:and it was
held that according to Article 25 of the Constitution of Islamlc Republic of Pakistan, 1973 all citizens are

‘ equal before law and entitled to equal protection of law.

6. In this view of the matter, we are of the view that no ground for 1nterference in the impugned judgment
is made out. Accordingly, the petitions being devoid of force are dismissed and leave to appeal refused.

M.B.A./G-13/SC ' Petitions ‘dismisse

4/25/2022, 4::
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1996 S C M R 1185
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X

[Supreme Court of Pakistan]
Befft‘ore Ajmal Mian, Saiduzzaman Siddiqui and Mukhtar Ahmad Junejo, JJ
HAMEED AKHTAR NIAZI---Appellant

yersus

THE SECRETARY, ESTABLISHMENT DIVISION, GOVERNMENT OF
PAKISTAN and others---Respondents

Civil Appeal No.345 of 1987, decided on 24th April, 1996.

(On appeal from the judgment’ dated 11-12-1986 of the Federal Service Trlbunal Islamabad, passed in
Appeal No. 124(L) of 1980).

Per Ajmal Mian, J.; Saiduzzaman Siddiqui, J. agreeing---
(a) Civil Servants Act (LXXI of 1973)---

----S. 8(4)---Constitution oft Pakistan (1973), Art. 212(3)---Establishment Secretary's D.O. Letter No.2/4
/15-AV], dated 2-10-1975---Seniority---Merger of four occupational groups of civil servants---Leave to
appeal was granted to consider the questions as to whether the seniority list of 1979 was properly
prepared in accordance with law and what was the effect of the reliance from the Government side in the
Supreme Court in another appeal on the list of 1976; whether when preparing the list of 1979, S.:8(4) of
the Civil Servants Act, 1973 and other related provisions of law had been kept in view; whether. a civil
servant could be allowed to" count his seniority in a post from a date earlier than the one of his actual
regular continuous officiation in that post; if not whether the fact that the respondents in appeal belonged
to the different civil services of Pakistan would make any difference; whether one uniform principle of
seniority would apply to all members of the Secretariat Group or the officers joining the Group from
different sources/cadres would have to be treated differently; if so, whether such treatment with or
without the support of statutory rules or directions would not be in contravention of the relevant
provisions of Civil Servants Act, 1973 and in that context what was the effect of the abolition of C.S.P.
Cadre; whether the eligibility of civil servant for appointment to a selection post conferred any right of
seniority in that post and cadre without issuance of a formal promotion/appointment order in accordance
with the prescribed procedure and whether in that context a civil servant belonging to ex C.S.P. Cadre was
entitled to ' automatic promotion to the post of Deputy Secretary after he had completed eight years of
service but without the requirement of being actually selected/promoted or appointed; and what was the

effect of the Supreme Court judgment in Khizar Haider Malik ad others v Muhammad Rafiq Malik and
another 1987 SCMR 78 on the case.

(b) Civil Servants Act, (LXXI of 1973)—-

----Ss. 8 & 23---Seniority---Merger of C.S.P and P.S.P cadres and creation of APUG---Seniority of such
an officer, who was working in province or elsewhere, could not be distorted/disturbed to his detriment on
account of the merger of said groups and creation of APUG and junior of such civil servant could not be
made senior to him nor a junior to his junior could be made senior to him but this has to be done within
the framework of the rules of reorganization of services---If the case of any civil servant does not fall
within the ambit of said re-organisation rules, S. 23 of the Civil Servants Act, 1973 can be pressed into
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service by the President of Pakistan to obliviate the inequitable and unjust result arising out of the merger
of the two cadres: in respect of seniority of any of the civil servants.

. JUSSN
EYTACODE, 1989 Edn:, pp. 1014, 1096 arid 1097 ref.

(¢) Service Tribunals Act (XX of 1973)---

----S. 4--Constitution of Pakistan (1973), Art.212---Appeal to Service Tribunal or Supreme Court---
Effect---1f the Service Tribunal or Supreme Court decides a point of law relating to the terms of service of
a civil servant which.covers not only the case of civil servant who litigated, but also of -other- civil
servants, who may have not taken any legal proceedings, in such a case, the dictates and rule of good
governance demand that the benefit of such judgment by Service Tribunal/Supreme Court be extended-to

other civil servants, who may not be parties to the litigation instead of compelling them to approach tire
Service Tribunal or.any other-forum,

Per Mukhtac Ahmad Junejo, J.—

(d) Service Tribunals Act (LXX of 1973)---
----S. 4---Appeal to Service Tribunal, scope and extent.

M. Bilal, Senior Adyocate Supreme Court and Ejaz Muhammad Khan, Advocate-on-Record for
Appellant.

‘Raja Muhammad Bashxr Deputy Attorney-General-and Ch. Akhtar Ali, Advocate- on-Record for

Respondents.
Dates of hearing: 7th and 8th April, 1996.

JUDGMENT

AJMAL MIAN J.---This is an appeal with the leave of this Court égainst the judgment .dated

11-12-1986 passed by .the Federal Service Tribunal, Islamabad, hereinafter referred to as the Tribunal,
passed in Appeal No. 124(1)

of 1980, filed by the appellant, praying for the following reliefs:--

"16. In view of the above, the appellant (who was eventually promoted with effect from 28-8-1980)
humbly prays that this houourable Tribunal may kindly direct the respondent No. 1 to proceed in
accordance with law and to declare him to have been promoted before the ineligible and junior officers
promoted in August, 1979 and February and May, 1980. 1t is further prayed that full salary and all other
benefits may also kindly be. allowed to the appellant from the date on which he would. have :been

promoted if his name had been put up for .the con81dcrat10n of the C.S.B. according to his seniority. Cost
tray also gracmusly be allowed,"

dismissing the same for the reasons recorded in Appeal NO. I 16(R) of 1981, filed by one M. Ramizul
Hagq.

2. Leave to appeal was granted to consider inter alia the following questions:--

(a) Whether the seniority list-of 1979 was properly prepared in accordance with law and what is the effect
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. of the reliance from the Government side in the Supreme Court in another appeal on the list of 1976?

(b)]Whether when preparing the list of 1979, section 8(4) of the C1v1l Servants Act, 1973 and other
related provisions of law, have been kept in view?

(c) Whether a civil servant can be allowed to count his seniority in a post from a date earlier than the one
of his actual regular continuous officiation in that post; if not, whether the fact that the respondents
belonged to the defunct Civil Service of Pakistan will make any difference?

(d) Whether one uniform principle of seniority will apply to all members of the Secretariat Group or the
officers joining the Group from different source/cadres would have to be treated differently; if so, whether
such treatment whether with or without the support of statutory rules or.directions would not be in
contravention of the relevant provisions of the Civil Servants Act, 1973, and in this context what is that
effect of the abolition of the C.S.P. Cadre? and

(¢) Whether the eligibility of.a-civil servant for appointment to a selection post confers any right of
seniority in that post and cadre without issuance of a formal promotion/appointment order in accordance
with the prescribed procedure and whether in this context.a civil servant belonging to ex-C.S.P cadre is
entitled to automatic promotion to the post of Deputy Secretary after he completes eight years of service
but without the aforenoted requirement of being actually selected/promoted or appointed? and '

(f) What.is the effect on this. case of the judgment of this Court in Khizar Haider Malik and others v.
Muhammad Rafiq Malik and another 1987 SCMR 78.?

3. It may be observed that the order of granting leave was recalled on 10-2-1992, but upon review, the

same was set aside through an order dated 14-2-1994 and thereby the aforesaid leave granting order was
restored. :

4. The brief facts are that the appellant joined Pakistan Military Lands and Cantonments Service on the
basis of the results of competitive examination held in June, 1960, It is the case of the appellant: that in
1967, he proceeded to U.S.A. on study leave and obtained a Master's Degree in Public Administration
from the Maxwell School of Public Affairs and Citizenship, Syracuse University. It is also his case that in
June/July, 1972, the Planning Division recommended him for promotion to the post of Deputy Secretary
to the Government of Pakistan. It is his further case that pending approval of the Establishment Division,

Planning Division promoted. him as Deputy Secretary by an order dated 9-8-1972. The above order reads
as follows:-- .

"OFFICE ORDER

It has been decided that Mr.Hameed Akhtar. Niazi, PML & CS will look after the work of Deputy

Secretary (Administration) with immediate effect. He will be designated as Ofﬁcer on Special. Duty
(Administration),

Mr. Zafar Iqgbal is posted as Deputy Secretary, Programming."

It has also been averred by the appellant that he was promoted as Deputy Secretary on regular ba31s on
9-4-1973 and posted in the Establishment Division.

5. It seems that in August, 1973, C.S.P. and P.S.P. cadres were merged into All Pakistan Unified Grades,
hereinafter referred to as APUG. It further seems that after the aforesaid merger, four occupational. groups
were created, namely, Tribal Areas Group, District Management Group,, Secretariat Group and Police
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.of Deputy Secretaries i.e. of the Secretariat Group was prepared in accordance with the provision of
itlon 8(4) of the Civil Servants Act, 1973, hereinafter referred to as the Act, which provides that
niority in a post, service or cadre to which a civil servant is promoted shall take effect from the.date of
regular appointment to that post". According to the appellant, the above Gradation List was circulated in
June, 1976, wherein the appellant's name appeared at Serial No. 69. However, the appellant learnt in
August, 1979, that civil servants belonging to erstwhile Civil Service of Pakistan (C.S.P.), whose names
appeared much below the appellant in the aforesaid Gradation Lists of 1976, were being promoted to the
rank of Joint Secretary (Grade-20) and his name had not been put up for promotion to the General
Selection Board for consideration . He first made efforts to get redress from the department, but
eventually, he filed the aforementioned service appeal in the Tribunal, which way dismissed as stated

above. After that he filed a petition for leave to appeal in this Court, which was granted to consider the
above questions,

6. It may be pertinent to observe that in the above appeal, besides the Federation, 14 civil servants were
arrayed as respondents. It may further be observed that, in addition to the above respondents, 7 other civil
servants were impleaded pursuant to an application dated 4-1-1988. Dr. Sh. Aleem Mehmood was
impleaded as a respondent (respondent No. 23 in the present appeal) on his own application, whereas the
applications- of Muhammad Aslam and Tariq Junejo for being impleaded, remained pending till today:
However, they were heard. One, Malik Zahoor Akhtar, has also appeared though he had not filed any
application for getting himself impleaded in the aforesaid appeal.

7. Be that as it may, in support of the above appeal, Mr. M. Bilal, learned Sr. A.S.C. for the appellant, has
vehemently contended that after the merger of the two cadres, namely, C. S. P. and P. S. P, and creation of
APUQG, the Gradation List of the Deputy Secretaries prepared in 1976 could not have been disturbed and
that certain civil servants could not have been given seniority over the appellant from a date prior to their
regular appointments as the Deputy Secretaries in the above cadre. To reinforce the above submission,
reliance has been placed by him inter alia on section 8(4) of the Act and para. 8 of ESTACODE, 1989

Edition, under the caption "Secretariat Group" at Serial No. 19 1ncorporated on the authority of
0.M.No.2/2/75-ACR, dated 12-4-1976.

The aforementioned newly added respondent supports Mr. Bilal's contention.

On the other hand, Mr. Raja Muhammad Bashir, learned Deputy Attorney-General, has contended that
seniority inter se of the civil servants belonging to C.S.P. cadre obtaining prior to its merger could not
have been distorted to the detriment of any of the above civil servants and, therefore, if C.S.P. officers,
who were not actually posted as Deputy Secretaries but were deputed to various Provinces on account of
public exigencies, could not have been made junior to civil servants who were junior to them prior to the

merger of aforesaid two cadres and who were working as Deputy Secretaries and were senior inter alia to
the appellant.

8. It appears that the Tribunal proceeded on the premises as urged by learned Deputy Attorney-General. It

may be advantageous to reproduce: the relevant portion of the impugned judgment, which reads as
follows:-- :

"It appears that the question of seniority was not examined when persons not being Members of the
Service were appointed to APU J with the approval of the President vide Notification No.l/1/73-ARC,
dated 14-9-1973. Nevertheless, the seniority lists were prepared of the Deputy Secretaries and Joint
Secretaries, etc. and they included only those officers of the former C.S.P. who at the relevant time were
serving against these posts. At that time, the Rule for appointment of the Deputy Secretaries was that a
C.S.P. Officer who had completed 8§ years' service could be appointed as Deputy Secretary. No. doubt,
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9,
subsequently by Office Memo. No.3/7/74-AR 11, dated the 20th May, 1974, 12 years period wad
for Grade-19 and for horizontal movement of Grade-18 Officers to the post of Deputy Secretary vide
para. 3 of Office Memo. No. 2/2/75-ARC, dated 21-2-1975, but this deviation in the length of service is
iminaterial as far as C.S.P. Officers are concerned. Their names already existed as Members of C.S.P..and
subsequently of APUG. Their seniority was to be changed in accordance with some principle and not by
making any, rule affecting their vested right. All Rules made under the Civil Servants Act or the Civil
Servants Ordinance have to be construed with prospective operation and not with retrospective operation.
All those Rules which affect the former Officers of the C.S.P. have to be applied for the situations existing
after the enactment of the Civil Servants Ordinance, 1973, and the Rules made thereunder. The seniority
of the C.S.P. Officers in APUG could not, therefore, be distorted. Any seniority to which a Member of the
Cadre was entitled before the constitution of Secretariat Group, could not be affected by the provisions of
section 8(4) of the Civil Servants Act, 1973. In other words, the seniority of such, a person cannot be
destroyed by any subsequent change in the principles of seniority. By making a provision in the relevant
Officer Memorandum that seniority shall count from the date when an officer becomes Deputy Secretary
or is promoted to Grade-19, whichever is earlier, the distortion in the seniority of other Federal Services
was removed, but in case of C.S.P. Officers this formula could not work as there was no scale comparable
to Grade-19 (Junior Administrative Grade) and the C.S.P. Officers used to be promoted to the Joint
Secretary's- grade from Senior C.S.P. Scale which is comparable with Grade-18, and the post of Deputy
Secretary was never a promotion post in the cadre. Thus, in our opinion, if after the coming into force of
the Civil Servants Act, an officer of former C.S.P. who was senior to his colleagues working as Deputy
Secretary in-the Secretariat, but an officer who was working, in the Province or elsewhere would, when
brought to the Secretariat later, retain his seniority vis-a-vis his own colleagues. In other words, if an
officer of the former C.S.P. is appointed as Deputy Secretary in the Secretariat Sub-Group, within APUG,
he would count his seniority from the date he completes 8 years of service if any of his colleagues junior
to him had already been promoted. It is this principle, which the Establishment Division has applied and
we think that this is a proper course by which the distortion in the seniority can be removed."

9. In this regard, it may be pertinent to refer to page 1014 of the ESTACODE,, 1989 Edition, in which
under the caption "Reorganisation of APUG in to four Occupational Groups Seniority of members of the

Group" at Serial No. 17 has provided as under on the basis of Establishment Secretary's D.O. Letter
No.2/4/75-AV], dated 2-10-1975:--

"Sl. No. 17:

Kindly refer to Establishment Secretary's Circular D.O. Nos. 5/ 1/73ARC, dated the 7th September, 1973,
2/2/73-AVI, dated the 26th November, 1973, and 2/1/74-AVI, dated the 29th May, 1974, alongwith which
the combined seniority lists of officers of All-Pakistan Unified Grades in various grades were circulated.

2. In the meantime, the All-Pakistan Unified Grades has been organised into four Occupational Groups---
the Secretariat Group, the District Management Group, the Police Group and the Tribal Areas Group. The |
rules and procedures etc. governing the administration of each of these Groups have already been issued |
and sent to you vide the Establishment Division's Office Memoranda No.2/2/75-ARC, dated 21st |
February, 1975 (Secretariat Group) No.2/2/74-ARC, dated 23rd February, 1974 (District Management ‘
Group), No.3/2,/75-ARC, dated 31st May, 1975 (Police Group) and D.O. No. 1/6/73-ARC, dated 20th ‘

|

October, 1973 (Tribal Areas Group). Consequently the seniority lists have now been drawn up separately
in respect of each Group.

3. As already indicated, each group will henceforth be managed under the respective rules quoted above.
A member of a particular Group will be governed by prospects of promotion and advancement available
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within the Group. While entry into other Groups by horizontal movement is poss1ble with the a of
Central Selection Board, there will be no automatic mobility from one Group to the other. In other words,
officers shown in any particular Group will now belong to that Group once for all unless specifically
selccted and approved for movement to another Group.

4. You may now kindly inform the officers under your administrative control accordingly. Officers shown
in the Secretariat Group but belonging originally to some other Group may let this Division know finally
as to whether they would like to remain in the Secretariat Group or go back to their parent Group. Option
once exercised will- be final. Such option should reach us not later than 31st October, 1975. Failure to

exercise option by that date will be presumed to be an option for the Group where the name appears
presently.

5. In the meantime, these lists may be treated as provisional and in case there are any omissions or
discrepancies, these may please be communicated to us immediately for rectification."

10. Reference may also be made to paras. 3 and 8 of the ESTOCODE, 1989 Edition, at pages 1096 and
1097 thereof under the caption "Secretariat Group" at Serial No. 19 and which read as under:--

Para. 3 of the ESTACODE: 3. Deputy Secretary.--Appointment to the post of Deputy Secretary w111 be
made in accordance with the following methods: --

(i) By promotion of Grade-18 Officers of Office Management Group and the Secretanat Group on the
recommendations of the Central Selection Board.

(i) By horizontal movement from other Occupational Groups of Grade 19 Officers who have been
recommended by the Ministries/Divisions, Departments or Provincial Governments and have been found
fit by the Central Selection Board.

(ii1) By direct appointment or the recommendations of the Federal Public Service Commission of persons
possessing such qualifications and experience etc., as may be prescribed.

Para. 8 of the ESTACODE: 8. Deputy Secretary.--Seniority would be determined from the date of
continuous regular . officiation as Deputy Secretary, or in a post in Grade-19, whichever is earlier."

11. We may observe that in the present case, section 8(4) of the Act is relevant as it will be covered by the
rules framed for. regulating APUG. It is evident from afore-quoted para. 4 of ESTACODE, 1989 Edition,
at page 1014 that after the creation of Secretariat Group, the civil servants were given the option to opt
the above Group or any other Group by 31-10-1975. Whereas above quoted para. 3 of the ESTACODE at
page 1096 under the caption" Secretariat Group" at Serial No.19, indicates as to how the appointment to
the post of Deputy Secretary will be made i.e. by promotion of Grade-18 Officers by horizontal
movement and by direct appointment on the recommendation of the Federal Public Service Commission.

12. It may further be noticed that para. 8 of the above ESTACODE at page. 1097 provides that seniority
would be determined from the date of continuous regular officiation as Deputy Secretary or in a post in
Grade-19, whichever is earlier.

13. The Tribunal has not taken into consideration that above relevant provisions of the ESTACODE while
dilating upon the controversy in issue. It should have decided, whether the respondents had exercised the
options in terms of aforesaid para. 4 of the above ESTACODE at page 1014, by 31-10-1975 and whether
the seniority list was prepared as per aforequoted para. 8 of the ESTACODE, i.e. from the date of
continuous regular officiation as Deputy Secretary or in a post in Grade-19, whichever is eatlier.

T
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‘14 ‘There is no doubt that the seniority of an officer, who is working in a Province or elsewhere,

S

be distorted/disturbed to his detriment on account of the merger of above two cadres of C.S.P. and P.S. P
and creation of APUG.. His junior cannot be made senior to him nor a junior-to his junior can be made
senior to him. But, this is to be done within the framework of the rules of reorganisation as given in the
above ESTACODE. If the case of any civil servant does not fall within the ambit of the above rules,
section 23 of the Act can be pressed into service by the President to obliviate the inequitable. and unjust
result arising out of the above reorganisation in respect of seniority of any of the civil servants.

15. It was also contended by Mr. Raja Muhammad Bashir, learned Deputy Attorney-General, that since

that appellant has already been promoted to Grade-20, the above appeal has become in fructuous. -

However, this contention was refuted by Mr. Bilal and it was urged by him that the appellant is entitled to
get his seniority restored according to the rules.

16. In our view, it will be just and proper to remand the case to the Tribunal with the direction to re-
examine the above case after notice to the affected persons and to decide the same afresh in the light of
above observations. We may observe that if the Tribunal or this Court decides a point of law relating to
the terms of service of-a civil servant which covers not only the case of the civil servant who litigated, but
also of other civil servants, who may have not taken any legal proceedings; in such a case, the dictates of
justice and rule of good governance demand that the benefit of the above judgment be extended to other

civil servants, who may not be parties to the above litigation instead of compelling them to approach the
Tribunal or any other legal forum.

17. The above appeal stands disposed of in the above terms, with no order as to costs.

(Sd.)

Ajmal Mian, J.

(Sd.)

Saiduzzaman Siddiqui, J.

MUKHATAR AHMAD JUNEJO, J.--My learned brother Ajmal Mian, J. was kind enough.to send me
draft of the judgment proposed to be delivered by him in Civil Appeal No.345 of 1987 (Hameed.Akhtar
Niazi v. The Secretary, Establishment Division, Government of Pakistan etc.) With due 'respects to my
learned brother, I am unable to. agree with' him that this matter be remanded to the Federal Service
Tribunal with some directions including the direction to re decide the case.

The facts of the case have already been given by my learned brother and 't;hey.need not be reiterated. In
the context of the facts given in para.4 of the draft judgment, appellant Hameed Akhtar Niazi filed his

appeal before the Federal Service Tribunal under section 4 of the Service Tribunals Act with prayer in the
following words:--

"In view of the above the appellant who was eventually promoted with effect from 28-8-1980 humbly
prays that this Honourable Tribunal may kindly direct the respondent No.1 to proceed in accordance with

law and to declare him to have been promoted before the ineligible and junior officers promoted in

August, 1979 and February and May, 1980. It is further prayed that full salary and all other benefits may
also kindly be allowed to the appellant from the date on which he would have been promoted if his name

had been put up for the consideration of the C.B.S. according to his seniority. Cost may also graciously be
allowed. "

Perusal of the prayer shows that the appellant seeks his promotion from a date earlier than the dates of
promotion of certain officers termed by him to be ineligible and junior. According to section 4 of the
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Service Tribunals Act, a civil servant can invoke jurisdiction of the Tribunal in respect of any of |

and conditions of service. However, no appeal shall lie'to a Tribunal against an order or decistonof a
departmental authdrity determining the fitness or otherwise of a person’:to’ be appointed to or hold a
patticular post or to be promoted to a higher post or grade, vide clause (b) of the proviso. to section 4 of C
thé‘! said Act. By asking the Tribunal to direct his promotion on a date earlier than the promotion of
ineligible and junior officers, the appellant wanted the Tribunal to determine him to be fit for.promotion
and to determine the other officers to be ineligible for promotion by labelling them as ineligible. As
regards the claim for salary and monetary benefits, the same is again based on the presumptive promotion
of the appellant. Since the main relief of promotion cannot be given to the-appellant by the Tribunal, the
consequential relief can also not be given to him.

In my humble view appellant's appeal before the Federal Service Tribunal was not maintainable and it
required to be rejected. In my humble view this appeal merits dismissal.

69

: - Mukhtar Ahmad Junejo, J.
ORDER OF THE COURT : -

By majority judgment this appeal is allowed, .The case is remanded to.the. Tribunal in terms; of the
majority view. ’ : '

. . (Sd)

- o Ajmal Mian, J.
B (Sd.)

Saiduzzaman Siddiqui, J.

, © (8d)

Mukhtar Ahmad Junejo, J.

MB.A/H-251/S | - Appeal allowed
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. ¢BEFORE THE PESHAWAR HIGH COURT, PESHAWAR

Writ Petition No: 1676-P/2022
Mst.RehanaParveen .....ooovvvvneiiiinl, . e PETITIONER.

(g

Versus
Government of Khyber Pakhtunkhwa, through Secretary Fmance Peshawar &
Others. ... RESPONDENTS

(Para wise reply on behalf of Respondent' No.3)

Preliminary Objections:
1) That the Petitioner has no cause of action.
2) That the Petitioner has no locus stqndi.
3) That the Petitioner has not come to this Court with clean hands.
4) That the instant Petition is barred by Law/rules.
3) That under A;*ticle 212 of the Constitution of Islqmic Republic of Pakistan 1973, the Petitioner is

required to come through a right forum i.e. Services Tribunal KP.

ResgectfulAIy Sheweth:

1. Relates to record, however, liable to be proved by the Petitioner

2. That Respondent No. 3 is bound to follow the rules and instructions issued by the
Provincial Govt: of KP from time to time.Hence it is pertinent to mention here that as the
Petitioner was regularized w.e.f 01.07.2012 and her time period of regular service is less

than Ten years, she is not entitled for pension under the pension rules.

- 3. Correct to the extent that after to Promulgation of an Act of 2012, the Petitioner was
regularized w.e.f 01.07.2012 and after her regular service till the age of superannuation
i.e. 30.06.2019 (AN) according to the office order hereby No03541-45/DPIU/HANGU/PF ,
dated 01-07-2019 issued by DHO Hangu is less than Ten years. Hence she is not entitled

for pension under the rules.

4. Incorrect as mentioned in Para No. “3” above.

5. The action taken by DHO Hangu is correct and under the rules.

6. No Comments.

30 NOV 2022

Grounds:

I That respondent No. 3 is bound to follow the rules and instructions issued by the Provmctal Govt.

of KP from time to time and not violated any rule of Laws.

: : |
?\\_'—l'




VL
VIL

VIII

IX.

Incorrect as mentioned in Para No. 3 above

As meﬁtioned in Para No. »3” above.

As mentioned in Para No. ”3” above.

As mentioned in Para No. ”3” above.

As mentioned in Para No. ”I” above

Incorrect to the extent as mentioned in Para No. “3”
Retain to the Respondent No. 1, 4 & 5 and they are in the better position to redress the grievances
of the Petiﬁoner

No Comments.
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Certify that Mr. HaleemUllah Khan Assistant Accounts Officer
BPS-17 of this office is hereby authorized to submit Para wise
Comments/reply in the Honorable Peshawar High Court in Writ Petition
‘No0.1676-P/2022 in r/o MstRehanaParveen.

' isﬁ Account Officer ? ﬁT
o ﬁ%E%“Acmm\‘iS offet
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