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• 'The appeal of Mr. Fall IJllah resubmitted today by 

Mr. Atrasiab Khan Wazir Advocate. It is fixed Tor 
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The cippeal of Mr. Rafi Ullah Constable No. 7596 posted of Seraie Naurang PP Manjiwala 

Bannu Range Lakki Marwat received today i.e. on^07..03..2023 is incomplete on the following 

score which is returned to the co Counsel for the appellant for completion and resubmission 

within 15 days.

Annexure-C of the appeal is illegible which may be replaced by legible/better one.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR. i
I

APPEAL N0._S/3 /2023!
I

Mr. Rafi Ullah, Constable No.7596,
Posted at Seraie Naurang PP Manjiwala, Bdnnu Range, District lakki

APPELLANT.

Ii
I

Marwat
I

VERSUS
1- Additional l.G.P/ Commandant, Fronffer Reserve Police, Khyber 

Pakhtunkhwa, Peshawar.
2- Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
3- Superintendent of police, Frontier Reserve Police, District Bannu

I

%

RESPONDENTS. '
5I APPEAL UNDE SECTlON-4 OF THE KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL ACT, 1974, AGAINST THE IMPUGNED ORDER 

DATED 17.07.2018 OF THE RESPONDENTS WHEREBY THE 
APPELUNT HAS BEEN REINSTATED INTO SERVICE BUT TREATED 
TOTAL ABSENCE/OUT SERVICE PERIOD WITHOUT PAY AND 

AGAINST NO ACTION TAKEN ON THE DEPARTMENTAL APPEAL OF 

THE APPELLANT BY THE RESPONDENTS WITHIN THE STATUORY 
PERIOD.

I
I
I

I

I

I
I

PRAYER:
That on acceptance of this instant service appeal of the 
appellant the impugned order dated 17.07.2018 
kindly be set aside and the respondents may further please be 

directed to treat the total absence/out of service period with 

pay, with all back benefits. Any other remedy which this August 
Tribunal deems fit that may also be awarded in favor of the 
appellant.

R/SHEWETH:
ON FACTS:

I may veryI

I

II Brief facts of the Case Are As Oiven Below:
1-That the appellant is performing his duty in the police 

department as constable with zeal and zest.
I

i
2- That the appellant was dismissed service on the basis that he 

tailed to combat terrorist when attacked on their check post, 
against which the appellant and his colleagues moved to 
Khyber Pakhtunkhwa Service Tribunal in Service Appeal 
No.496/20i4, which was allowed vide single judgment dated 

16.04.2018 in favor of fhe appellant/colleagues in the following 

terms as reproduced below: “As Sequel to the above

fl

I

I

I

II
I
I:-
I



discussion, the appeal is accepted Jhe innpugned order dated 
06.01.2014 is set aside. The department is at iiberty to conduct 

de-novo enquiry within a period of 90 days after receipt of this 

judgment. The issue of back benefits shail be subject to the final 
outcome of the de-novo enquiry. The parties are left to bear 
their own costs. File be consigned to the record room.
(Copy of Judgment dated is attached as annexure

i

A.)

3- That after above judgment the appellant was reinstated into 

service by giving effect to the spirit of the judgment by the 

respondents for the purpose of the de-nove inquiry vide order 
dated 01,06.2018, thus the respondents conducted de-novo 
enquiry wherein no fault of the appellant is mentioned.
(Copy of Order dafed 01.06.2018 and de-novo enquiry is attached . as 
annexure

: ?

B.

4- That after conducting de novo inquiry the respondents issued 

impugned 17.07.2018 vyhereby appellant is reinstated into 
service but imposed , penalty of treating Total absence/out of 
service period as without pay.
(Copy of the Impugned order dated 17.07.2016 is attached as annexure

f

C.)

5- That the same deto-copy of impugned order mentioned 
above was also issued to the colleagues of the appellant by 
the respondents which they challenged in Khyber 
Pakhtunkhwa Service Tribunal and was allowed in their favor 
with ail back benefits vide judgment dated 26.07.2021.
(Copy of Judgment dated 26.07.2021 is attached as annexure

I

I

IIiI D.)
i-*

6-That the appellant being similarly placed employee feeling 

aggrieved from the impugned order dated 17.07.2018 
preferred departmental- appeal which . till date- not yet 
answered.

I1;

1
I
I

(Copy of the departmental appeal is
I attached as annexurei ON GROUNDS:

A-That the issuance of impugned order dated 17.07.20)8 by the 

respondents and not granting back benefit i.e treating total 
absence period with pay is against law, rules and nornris of 
natural justice, hence the impugned order dated 17.07.2018 is 
liable to be set aside.

fI
■ I

I

I
I T&

B- That the appellant has not been treated in accordance with 

law and thus respondents violated Article 4 and 2-5 of the 
constitution of Islamic Republic of Pakistan, 1973.

I
I
-SI

I
i

I
m



C-That the respondents acted in arbitrary and malafide manner 

by treating period of absence as without pay vide order dated 
] 7.07.2018.

D-That the action of the respondents is sheer autocracy by issuing 

the impugned order dated 17.07.2018 and is against the 
of natural justice.

norms

E- That the appellant fault is no where mentioned the de-no\o
enquiry when the terrorist ambushed the appellant and his 
colleagues even though he has been penalized, hence the 
impugned order dated 17.07.2018 is liable to be set a§ide.

F- That the absence of the appellant was not due to him but 
because of-the illegal and unlawful susperision & dismissal from 
service by the respondent;

G-That the appellant is the similarly placed employee and the ■ 
same benefits of judgment dated 26.07.2021 passed in favor of 
his colleagues who had the same issue involved in the same 
issue, be extended. ' . '

H-That it has been the consistent view of the superior courts if any 
law/fact is decided by the court then'its benefits is extended to 

I those who have are non litigants. ^

I- That the action of the respondents is against article 38(e) of the 

constitution of Islamic Republic of Pakistan, 1973.

J- That the appellant seeks permission to advance any other 
ground at the time of regular hearing.

It is therefore,, humbly prayed that appeal of the 
appellant may very kindly be accepted as prayed for.
Dated:

I
I

Through:
AFRASIAB K

NAZUREHMAN
ADVOCATES
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CERTIFICATE!
It is certified that no earlier service appeal has*b' 

appellant on the same issue. /
tied by the

t

ENT

Affidavit !i

i t

I, Rafi ullah S/O Sanna Ullah R/O Nar Raza Khan Adamzai^ Sari 
Naurang, Lakki Marwat, do hereby.solemnly affirm-and declare that the content 
of this appeal is true and correct to the best of my knowledge and belief and 

• I nothing has been concealed.from this August Court.
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before kpk sfrvice TRtRUMfl. prenf^nrhiT//

S.A No. 72014

lii

■ • • . Appellant

Versus

Additional I.G.P / Commandant, 

Reserve Police, KP, Peshawar., ■
Frontier -

2. Provincial Police Officer, KP,. Peshawar 

Superintendent- 3. of Police, FRP,

■ Bannu. ; . .
........... • Respondents

li

< - > O < = > ^ ^ ^ ^

APPEAL U/S 4 np 

against
SERVICE TRIBIiNAi ACT, 

KO. 1156-57/fVORDER
^TED 10.02.^nid^
DEPARTMENTAL APPFfll
DATED 06.01.701^----DISMISSING APPFI I amt

FROM SERVICE, WAS RFIFrTgp

RNQ.1 WHERERY
lAGAINST OB NO 13,

£OE_no_l^gal
REASON-s *

' ——>0<=r>c^>< —><^

Respectfully Shewe'^h;

1- That appellant was appointed a 

then he was
as Constable on 22.12.20i(} and since 

performing his official duties to the best of the ability and
to the entire satisfaction of the. superiors.

7 finally appellant posted at Pqlice Post, Sur Pul, situated in 
the .suburb of Sirai Naurang. On 04.11.2013, 10/12 

attacked the said .post at 23:15 hours 

took place between the mi

miscreants
and indiscriminate / fierce hring

and police officials. The miscreants
decamp away -from the spot by taking advantage 

bushes. After combat and
of the night and 

checking the place Sher Nawaz Constable 
•was lying injured in serious condition. He

ATPESTKEO .

was rushed to hospital for
tUivlu-j; l*i,

J ■ \ i c f ';
•iii lVi‘«
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f- ' ./r
treatment but.there Hie. succumbed to the injuries, (Copy of F.I.R as 

annex "A") /

3. That on ll;11.2013, appellant was served with Charge Sheet and

reason to him.statement of allegation without assigning any specific 

The charge sheet was replied-on 11.11.2013. (Copies as annex "B" &
"C") ■

.4. That perhaps inquiry in to the matter was Initiated 

but as is evident from the 

witness(s) was recorded in presence of appellant nor he

by the authority 

any
was afforded

. opportunity of cross examination what to. speak of providing 

opportunity of defence and personal hearing. All such requirements . 
, are mandatory in the law.

same, neither any statement of

him

5. That thereafter, appellant was served with final show cause notice 

which was replied by denying the allegations. (Copies 

"B")

That on 06.01,2014, appellant was dismissed from ser\/ice! (Copyas 

annex'T")

as'annex "D" &

6.

7. That on 17,01.2014,. appellant submitted representation before R. No. 

2 which was rejected on 10.02.2014. Copy of the order was 
dispatched to appellant through postal service which was received by

him on 10.04.2014. (Copy as.annex -'G''

HenceThis appeal, inter alia, on the following grounds:- '

GROUNDS;

That It was ana. admitted fact and also confirmed by the Inquiry Officer 
that on the eventful^ight, appellant was on duty at the post.

b. That legal procedure was not adhered to by the respondents as. no 

regular inquiry was. ever conducted nor appellant was afforded 
oppgrtunity of personal h.earing, cross examination, being mandatory.

c. That the enactment under which appellant was dealt with, was never 
specified in the charge sheet. Formal inquiry was made basis for the'

proceedings-which has no legal value in the eyes of law.

d. That neither any coverdice was ever. shown nor appellant was 
-negligent in performance of his official duties.A'i^STED

In combat with 10/12 

weapons, ' 2 police officials .
t

miscreants, loaded with sophisticated 

cannot prevent them from terrorist activities
K

t* / VI cjsrf-, 4 •,, 11 ► f»»,



r
e.. ' That from thee aforesaid stated legal point when.appellant 

assc^lated . With inquiry nor the sa:.e. was conducted 

mandate of ]aw nor'

was neither
as per the

any,statement, of any one was. recorded nor he
cross examination and self defence so the

pugned orders are then based on malafide and are-ab-initio void.

was given opportunity of

It is, therefore, i 
order dated 10.02.2014 

set aside and

such other relief
case. ’

most humbly prayed that on acceptance of appeal

aoonll r dated,06.01.2014 of R.No.3 be .
appellant be reinstated, i. service, with all- bacKbenehts, with;;

proper and just in circumstances of the

^ .

as may be deemed.

X.

. Appellant

r<i
Saad Ullah khan Marwat 

Arbab Saifui Kama!

Through
.Dated. .04.2014

t i)l- fure copi?Certified ir r)
Miss Rubina Naz^ 
Advocates.

h\
yl£ ft. .w 1

. Servit?j^^baTwar
lunal.tril

i #•'A./
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28.12:2017 /
Appellant in person and Addl: , along^th^^™.

Safeemllah, S.I and Javed Iqbal. Inspector for .
Arguments coiild not be heard due to incomplete bench. 
Adjoumed. To come up for arguments on 12.02.2018 before D.B.

12.02.2018 Clerk of the counsel for, appellant present. Mr. Muhammad 

Jan, DDA for the respondent present. Counsel for the appellant is 

hoi in attendance due to general strike of the bar, To come up for 

, arguments on 16.04.2018 before D.B.

i

Mcmb / hairman

Order

16.04.2018 Counsel for the appellant and Mr. Ziauliah, DDA alongwith Mr. • 
Javed Iqbal, Inspector and Mr. Safeeruliah, S.I for respondents present. 

Arguments heard and record perused.

This appeal is also accepted as per detailed judgment of today 

placed on file in comtected-service appeal No. 497/2014 titled "Imran
Khan-vs- Additional I.G.P/Commandant, Frontier Reserve Police, Khyber .

Pakhtunkhwa Peshawar and 2 others”. Parties'are left do bear their own , 
cost. File be consigned to the reqprd room..

A / -I

Amtounced: ■
16.04.2018-

.Af TilSTEO ^ (AFIMAD HASSAN) 
Member

t

(MUHAMMAD AMIN KHAN KUNDl)'ll■v . 'i
•S^i \ rt:..- 5 t -Member
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BEFORE. TI-TE KHYBER PAKHTUNKHWA SERVICE TRTRT TA1. PP.^K^WaI? "
.1

4I >fAppeal No. 497/2014
&■>'

—i Date of institution ■ ... 08.04.201,4 

■Date of Decision ... 16.04.2018
!

Imran Klian S/o Mosam Khan, R/o Muhslim Bagh, Sirai Naurang, Lakki Man\-at,
Ex.C. no. 6577, P.S, Sirai Naurang, Lakki Marwat.

(Appellant) -
VERSUS

. 1, Additional I.G,P/Commandant, Frontier Reserve Police. Khyber 
Pakhtunkliwa Peshawar and 2 others. (Respondents)

MR. ARBAB SAIFUL KAMAL,
Advocate • .

MR.ZIAULLAH, ' '
Deputy District Attoi'ney

MR. AHMAD HASSAN,
MR. MLIHAMMAD AMIN KHAN KUNDI .

For appellant.

For respondents

MEMB ER(Execut;i ye) 
MEMBERi'-Tudicial)

JUDGMENT

*AHMAD HASSAN. MEMBER -

Tliis judgment shall dispose of the instant service appeal as well as connected 

, ser\'ice appeal no. 495/2014 titled Abdul Qayyum, no. 496/2014 titled Rafi Ullah and 

549/2014 titled -Habibullah as similar question of law and facts are involved tlierein.'

no.

2. Argiiiuents of the .learned counsel for tlie parties heard and record perused ’

FACTS

The briet facts are that the appellant while posted at police post Stir Pul, 

miscreants attacked the post on 04.11.2013 at 23:15hrs and started indiscriminate 

tiring. As' a result of firing constable Slier Nawaz got injured but subsequently 

succumbed to injuries,and died. That disciplinary proceedings were initiated against

some

p
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him tor showing “cowardice” and upon conciusion
major penalty of dismissal from

service was. imposed on him vide impugned .order dated 06.01.2014.

departmental appeal 15.01.2014 which
He filed

was rejected on 10.02.2014, hence the instant
service appeal.

arguments

4. . Learned counsel for the appellant argued that Mihile posted at police post Sur

at 23;15hrs and started
Pul, some miscreants attacked the post on 04.11.2013 

indiscriminate firing. As a result of this firing Sher Nawaz got injured but 

succumbed to injuries and died. That disciplinary proceedings were initiated against

him tor, showi.ng “cowardice” and upon conclusion major penalty of dismissal Irom

service was imposed on him vide impugned order dated 06.01.2014.

■, argued tliat enquiry proceedings were not .conducted in the mode and 

^ ' prescribed in the Police Rules 1975. Though statements of some officials

I He tlirther

manner

I were

recorded during tile enquiry proceedings but they were not witness of the incident. 

Tlie appellant was the only eye, witness of the incident. In tlie absence of any solid

. evidence regarding cowardice showed by him', the -findings of the enquiry officer

carry no weight. He was injured and taken to hospital but the statement of doctor 

not recorded by the enquiry officer. Copy of enquiry was not annexed with thewas

final show cause notice served on the appellant, which is a serious deficiency and is 

a sufficient ground to vitiate the entire .enquiry proceedings. One Naqibullah 

involved m this case was awarded major penalty'of compulsory retirement, while

other accused Ismail was reinstated in service while Shuhada package was granted,

.to . constable Sher Nawaz. Reliance was-placed on 2000 SCMR 669 and 2002 

SCMR433. ^ . ..



2,c

(' * f i.-
■.... / On the Qtlier hand learned argued that the appellant showed 

away from the. police post and took shelter in. the house of Nisar Khan. The

cowardice, fled

miscreants took away rifles of both, the ofticials as such charge of showing, 

co.vvardice during tlie encounter with the terrorists , stood- proved. Enquiry

proceedings were conducted'in accordance w.ith the procedure laid down iin the
Police Rules 1975,

CONCLUSION

6. Scrutiny of enquiry report revealed that the enquiry officer recorded

statement of Murad Ali Khan, Inspector Investigation, Ghulam Muhammad, SHO 

aiid Mira Klian. ASI and Gul Muhammad, Reader. One thing is clear beyond doubt

n that in this case the appellant was the only ieye,witness of the incident, so in the 
\

absence of any other eye. witness what would be the evidentiai7 value of the 

statements of Police Officials recorded by the enquiry officer?. Moreover, no 

documentai7 evidence is available on record to substantiate whether these 

statements were recorded in front of tlie appellant and he was afforded an

opportunity of cross examination. Though show cause notice was served on the 

appellant but the copy of enquiry report, was not supplied to him which i 'IS a serious
7^

inegularity and is sufficient to vitiate the entire-enquiry proceedings in the light of 

numerous judgments of the superior courts. SimUarly the respondents have charged

the appellant that after occurrence of incident he took shelter in the house of Nisar 

Khan.but statement of Nisar Khan was not recordied. As confirmed by the
Vi

respondents that the appellant was injured and taken, to hospital hut katements of ■

doctors was not.recorded are creates doubts about the fairness of tlie 

proceedings. So far as .imposition of major penalty of compulsory retirement and 

exoneiation of Naqibullah and Muhammad Ismail is a sufficient to proof of the

. enquiry

A-1
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nwlfide and discriminator/ attitude of the respondents. As such Article-25 of the

Constitution of IsIamic.Republic of Pakistan 19'73 was violated .

As a sequel to the above discussion, the appeal is accepted. The impugned 

order dated Orf.01.2014 is set aside'lhe department is at liberty to conduct de 

enquiry within a period of 90 days after receipt of this judgment. The issue of back 

benefits shall be subject.to the final outcome of the de 

to bear their own costs. File be consigned to the record room.

7..

-novo

-novo enquiry. Parties are left

:ahmad HASSAN)
MEMBERr .

(MUHAMMAD AMIN KHAN KUNDI) 
. MEMBER

ANNOUNCRD
16.04.2018

t

^NEK- •
■ fSiUinlshw#ii,

DateofPre$en»?,h-n,n of 
I'f .’iT’bcr of ^
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f ------•'
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?

1^1
Nii;-.--
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«««—y^«iwi,iii>iiini.ii~ii>uigga3ggssa k

✓

r *



m f3

ORDER

pursuancee with directions of Inspecio!

Pe-sjiawar iss
■ General ofpolice Khyber Pakhtiink/iwa, 

I^06/1 egal dated : issued vide CPO letter No
u ^ ^ dated-22 05 2018

«.,<.K-, 0420,6, ,n Service Appeals No, 495 

hereby implemented.

Peshawar 

496 .8. 497720';
^^■'^onstablss Imran. Khan 

^ay/um .No. 6532 & Rafi Ullah No.

' ^etrby reinstated in

No. 6.577, /Abdel 

u, Rariye are -6407 of FRp/Bann

service subject to denovo enquiry.

1

(MAJiifDANT
i>( , "^^"u^GrVc Ponc0

/SI Legal, dated PeshavvS
---<^psr«tTtier-1 '.V:

h.TJ

^opy of above i 
' -pessary aclion /o fbe SP FRP B

annu Range, Bannu and

r'i ^

/

Scanned willi CamScanner
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'ViJ::>’'‘v5l$FKP/KPK^U-^„>-LCc>-vi|r01.06-20l8^Vr'6972/SI LeQa\,jjidy/i

)
> !

U CPO/KPK wi:> 22-05-2018-;?vy*-1736/Leaga!^ 11-05-201Si Legal 

by/Z-Si .Lt J:o>b'lijx 24-04-2018^yi^ a6iyST/r>^ 16-04-2018>yPyjvf do A

V 24,'/l/Vk JrV'a;Pjyil5 FRP/KPK -06-2018.Legal

u-i^-'zl06-06-2018^yr'243/rLC'yjyU'/2l/jyUf-^i^’i_Ulc^fy(wC^y:L/'--^U>-'05-06-2018-Jyj^

6407iJ^tyFC.6532f-j?iV^FC<6577cJ'/FC/FRPcJi>/^ 

■- L'ljjlf 19-06-2018-?y/-1212-13/rc^wj((J/'^J<O,yU/6407/FRP

' V “ '-^ Oofo 25-06-2018^yj^Bj.-l5 di/jr^A 21 -06-2011.6407/FRP iff ^0 

=.Dtr'J-iX££^Uirj')/3>(rL^6407/FRP -*^'£^0 

_ j -r- .:\j: ^hi dif'^' i- ^yjC: >Jd^-^ ut A' faV '-^ ^Jj.

jxJ>;j'"t^il04-11-20l3-?jy'*Ji:i^.;J>:yi:iJ>'. Jy.Lj/ i/ci-Liy?

_ - j'*A'y\^'f j--*

T**

i=_ y li tZl ^0- G J-^ 3 y I f y

;l

j- ^■- /f^irut*>iiv'-*f7^LaiX^4yXA.;»V

'J-

-•r

t

•f-c/k-*l-'’'J‘’-~

6407/FRP

y*ji-3/4J'yjU-b'SHOjLo£>biySHOc;U>/f'iL-.j:.-/

u,--' iuPO JuwCyyi^i/^^/c*

DiK^V* 140 vWit Ju6508/FRP//J^pi> JF^,

'U

I

-^Cl/fcU

-.y-,; >1/ j,-/x So>u.)^ ly: lyu \jy- SDPO Jy lilt yji/ }pi0r 'J592 ir
■Vi'

rt

y
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302-324-353/404/7 ATA PPCf^.?05-11-20l3-*Vr-

♦

iijU fysT-Zli^ y^/u~ c^lr* —)iyj0-;l^ SHO SHO 3U "^r

6yj^Cjrj-;L;'i4^>C'l^-^t'^*SHOuCi^k.»-'/L§<20-11-2013^vr'ji-U^fe(^^ >0^/720-11-2013
/

6577/FRP /j*JCi^

•> ^ yj J J •"7^.

c?iJACDlJs^7057-/jO<^DSP/FRP^>v ☆Jj'i/i X/I/;c^L;XycJ
-4' X c^k- ii//—iJ^1j^-/jL£l- Ji^y cJhF^—r•f-,i:/k- '-'7' k-^ c^lf*-'^ X

»Xy-^i;X/uXj''t6.'l£'‘'^jU'^jC'4.'Xt/'-:UDIKCtV'140/:'t:/yit6508/FRPiXl'(-/jF

- f-k*//^ ■'k X J':/ J y i

-/X/j^Xl^XX^yr^i/VfL'y'-Jl^DHQ/XyJC^JriU-

^'"U’DPO^I^X _^w-i^iJk^XtXX/jbUi^USHO^C-'jXi^^J'-^y-'25-01-2014^'*I'vjv

\fLXAX/y-uy^u>i£,

☆

rl

Jyjvjity-K^y ui^i^ * ijA^JL'* i j^s 

»/^ Ji XX4 di 6577/FRP c^l/J^OijX 4 jyi ;fy;/< 6577/FRPU‘

ipii .•c?';^?r.';

■ ’'■'ft-' BSaSS3»&S2EB»
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/ ^
6407/FRPiii^U '^i/c/'U-»^>'-^-k^SG^l^l6577/FRPL;!/Jf

^ 7l?” ^ V1 j TJ ^ t) ^ ^ U r^-. 1 Js^* ' j/y y: iJsj^ /j jl^ /JL u- ' i

»-ir ,

iL j: i I^ 0 ^ i- h ^ Lr.^i/Sn ji>r-1/1 Ji^ /T/tL cr-k(-

■jjj^y t̂j* u j:^i;0^4,i_ Jji (^6577/frpcj'/

'j^y ■

r

Ar'.

-j

6407/FRPii^i. J/C
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ORDER

The order shall dispose of 1he enquiry proceeding pending against constable 
Rafi ullah No.6407FRP as the official was changed for commission of the 
following misconduct.

He was enlisted in police department in the year 2010 and afterward during 
the course of his duties on the night between 4/5-11-2013 the terrorist 
ambushed police post shakha pull and opened indiscriminate firing upon 
constable sher nawaz sustained sever injuries and later expired in the hospital, 
while you became senseless. The accused/terrorist also took govt raifle No. 
26099229 along with tittled magazines containing 30 rounds of the same bore 
in the possession of noted official and case FIR No.592 dated 05.11.2013 u/s 
365-404 PPC/7ATA naurong cowardice.

That being negligent and casual attitude in performance of his duty badly 
failed fo cope fhe ferrorisf who ambushed fhe police officials who were on 
senfry dufy, which turned-into deafh of Constable Sher Nawaz No.6412 and 
great loss caused to the police department.

That after carrying out proper probe/enquiry into allegation leveled against 
him, he was dismissed from service vide this office OB No. 13. dated 
06.01.2014.

After dismissal from service he submitted an appeal for reinstatement in 
service before commandant FRP KPK Peshawar which was examined by the 
high ups, this appeal was rejected, vide commandant FRP KPK Peshawar 
order Endst no. 57/EC doted 10.02.2014

However he has been reinstated in service by the service Tribunal KPK 
Peshawar vide judgment dated 16.04.2018 for the purpose of de-novo 
enquiry proceedings followed by the inspector general of police KPK 
Peshawar vide his good office tetter No.1606/legal dated 22-05.2018 & 
No.1735/legal dated 22.05.2018 vide commandant FRP KPK Peshawar endst 
no 697 Legal dated 01.06.2018.

On the directions of the high ups fresh charge sheet No.1208-09 dated 
19.06.2018 issued which was properly served upon him on 21.06.2018 and 
service record along and all connected papers was handed over to enquiry 
officer FRP officer FRP Bannu range with directions to conduct de-novo 
enquiry under relevant law/rules.

Accused official replied to the charge sheet within stipulated period. A 
discreet enquiry was conducted and enquiry officer submitted his findings 
dated 16.07.2018 wherein it was described that the police post surk pul was 
surrounded by the bushes and trees also it seems unsafe and risky place for 
duty. Finally E.O suggested/recommended and deems appropriate the
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above lengthy absence/ interviewing period of the defaulter and the period 
may be counted without pay & re-instatement order of the honorable service 
tribunal may be stand confirmed, if agree.

The record was checked and examined thoroughly. Keeping pin view the 
undersigned. Being a competent authority has taken a lenient view, agree 
with the recommendations of the enquiry officer and pass order forthwith 
below mentioned i.e.

The total absence/out of service period of the above named official are 
treated/counted without pay.

The reinstatement order of above named official passed by the honorable 
service tribunal Khyber Pakhtunkhwa peshawar issued vide judgment dated 
16.04.2013 is hereby stand confirmed.

CS.No.302.

‘Dated 17.07.2018

Superintendent of Police FRP

Bannu
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BEFORE THE KHYBER PAKHTUNKHW^ \

V '

SERVICE TRIBUNAL 

Peshawar
•V:>.V i:■’-s

Os

IJiary Mp. if0A> / /2Q19In Re: Service Appeal No.

Dared

Imran Khan S/O Mosam Khan
R/0 Muslim Bagh. P/0 S.aria Nourang, Tehsii and District Lakki MahvaL

Appellant

Versus . i

1, Government of KhyberPakhtunkhwa
throu^ebief Secretary Department of Home and Tribal Affairs, 
Civil Secretariat, Peshawar

•i

Commandant Frontier Reserve Police (FRP),
Khyber Pakhtunkhwa, Peshawar,

3. The Superintendent of Police Frontier Reserve Police (FRP),
Baniiu, Khyber Pakhtunkhwa. ...

2.

.♦

Respondent^

Appeal under Section 4 of the Khybm
Service Tribunal Act, 1974 against 

nPDER DATED 26.12:2018. ONLYTO^niE 

EXTENT OF PRAYER 1. PASSED BY RESPONDENT mM,.
OPDEP DATED 17 07. 2018 PASSED BY RESPONDMI
'NaQ^ Vide nn m.m.. . whereby Departmental
Appeal aG'Nnetthe OpriEP dated 26.12.2018, OF THE
appej.T.ANTWASDISMISSED. ■ .

F

■ •

H. ■
Yc.,- a ^

■

!■

4
. %

Prayer: it is therefore, respectfully prayed that, on acceptance of
this appeal the Honourable Tribunal may kindly dhcct.attested

K)
•••' •■ K>i% ^

‘r, «■' ••
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before the KHYBER PAi^HTIIMifHWA cpdwti-cc TRTRllWAr
PESHAWAR.

'44?' '-i

s

%''V • -;-^
Service Appeal No. 66/2019 /„ ...( 'vi

/ eDate of Institution ... 09.01.2019 

Date of Decision

' -y-fr/A •'-
4

__...26.07.2021■I

F'
Imran Khan S/o Mosam Khan
R/o Muslim Bagh, P/0 Sana Nourang, Tehsil and District Lakki Marwat.

... (Appellant)
VERSUS

Government of. Khyber Pakhtunkhwa throug'h' Additional i. 
Secretary Department of Home and Trial Affairs, Civil Secretariat 
Peshawar and two others,

Chief

mA ?
m (Respondents)

mtel ;1 ' 1

Mr. MIAN AFRASIAB GUL KAKAKHEL, 
Advocate

MR. RIAZ AHMED PAINDAKHEL, 
Assistant Advocate General

For appellant.

For respondents.

MR. SALAH-UD-DIN
MR. ATIQ-UR-REHMAN WAZIR —

MEMBER (JUDICIAL) 
MEMBER (EXECUTIVE)

JUDGMENT:

SALAH-UD-DIN. MEMBER;- Through this single judgment, we 

intend to'dispose of the Instant service appeal as well as connected Service? '■

Appeal bearing No. 101/2019 titled "Abdul Qayum.Khan Versus Government 
of Khyber Pakhtunkhwa through. Additional Chief Secretary Department of 
Home and -Tribal Affairs, Civil Secretariat, Peshawar and two others",’ 
similar c^uestions of law and facts are involved in both the appeals.

as

!
Precise facts are that the appellants in both the appeals were serving 

as Constables and.were deputed on duty in Police Post Surkh Pull. Qn the 

, .^might failing between- 4/5-11-2013, the’ Police Post was attacked by. ' 
^ terrorists and . during' the ambush, cross firing took place, resulting in 

^causing death of Constable Sher Nawaz; that the accused decamped from 

■^..^the spot and also took away one official Rifle as well as one Kalashnikov. 
The incident resulted in initiation of disciplinary action against the appellants

2.

K t .

I *

s
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Hi f- bn the ground that they sjiowed cowardice. On conclusion of the inquiry, the 

. penalty of dismissal, from service, was imposed upon them, .however 

.preferring service appeal before this Tribunal, the appeal was.aliowed vide
I

judgment,dated 16'.04.2C)18 and it was directed that de-novo inquiry .be 

conducted against the' appellants within a. period of ninety days. On 

conclusion of demovo inquiry, the appellants were reinstated into service, 

however the total/out of service period of the appellants was treated as 

; leave without pay, vide separate orders dated 17.07.2018 'passed by the 

competent Authority. The said orders to the extent of treating the absence 

. period of the appellants as leave without pay. were -challenged by the 

appellants through filing of separate departmental appeals but the

M on

t

^ . same
were declined by Commandant FRP Khyber , Pakhtunkhwa Peshawar vide

separate orders dated 26.12.2018. The appellants have now approached 

thisTribunal through filing of the appeals for redressal of their grievance.&

Respondents were summoned, who contested the appeals by way of 
submitting joint reply.

't '

Learned counsef for the appellants has .contended that the appellants 

were not found guilty during the de.-novo inquiry, therefore,, upon their ^ 

■ reinstatement into service, they were entitled to all back benefits; that the 

absence from duty was not due-to any fault of the appellants, rather they 

were initially suspended and dismissed from service during the previous 

inquiry. He requested that the appeals may. be allowed and the' appellants 

may be granted all back benefits'. ^

3
I

r: / ^J 4..

f

5. On- the other hand, learned Assistant Advocate General for the 

respondents has contended that the competent Authority has already taken 

lenient view by reinstating the appellants into service; that it iS:Weli .settled 

that when there is no work, there is no' .pay, therefore, the competent 

Authority has rightly treated the absence period of the appellants as leave 

’ without pay.

We have heard .the arguments of learned counsel for the appellants as 

well as Jearned Assistant Advocate General for the respondents and have 

perused the record.

6.

>'*
^ ■

•y't. i 4 *

\ The only issue, which needs to-be-resolved is that as to whether the .
period, during which the appellants did not perform any duty, could legally 

®e considered as leave without pay, when the appellants, have not been
... I

found guilty during the de-novo inquiry. A perusal of the'fecord would show

JTiC
ST

Ifll• ”■
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3'. •% f-■4!};0- I • that in wake of the unfortunate incident, occurring on the night falling 

between 4/5-11-2013, disciplinary action was initiated against the 

. .appellants^ which resufted m their dismissal from service vide order dated 

06.01.2014, passed by the’competent Authority. The Service Appeal of the 

appellants was, however.accepted by the Service Tribunal vide judgment , 

: dated 16.04.2018 and it was ordered that de-dovo inquiry may be . 

I . conducted into the matter. During the de-novo inquiry, the appellants were 

not found guilty of any charges leveled against them. It is. thus clear that 

. the appellants remained absent from dut>/ on account of-their suspension 

and subsequent wrongful dismissal from service as a result of the previous 

‘ inquiry. The absence of the appellants from duty' was not due to anyi fault of 

the appellants, therefore, they shall be considered to have remained on 

duty during the period of their absence on account of their suspension and 

wrongful dismissal, as the appellants did not remained gainfully employed 

during the-period of their absence.

8,' In light .of the above discussiori; the appeal in hand as well as 

connected Service Appeal bearing No. 101/2019 are allowed as prayed and 

: the appellants are held entitled to all back benefits. Parties are left to bear, 

their own costs. File be consigned to record room.

#'..1•m
■ ■

4'”' 'V
i-4r
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I
0

I

ANNOUNCED
26.07.2021

(SALAH-UD-DTM) 
MEMBER (JUDICIAL)

Certiflert
(ATIQ-UR-REHMAN WAZIR) 

MEMBER (EXECUTIVE)
re copj
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VAKALATNAMA

BEFORE THE FEDERAL SERVICE TRIBUNAL ISLAMABAD
c-

OF 2023

0 (APPELLANT)
_(PLAINTIFF)
(PETITIONER)

I eOM

VERSUS

(\!j (RESPONDENT)
..(DEFENDANT)/ fiP

7 i •
* :

I/We
Do hereby ^[ipdiht and constitute, Afrasiab Khan Wazir, Advocate 
High Court, Peshawar to appear, plead, act, compromise, 
withdraw or refer to arbitration for me/us as my/our 
Counsel/Advocate in the above noted matter, without any liability for 
his default and with the authority to engage/appoint any other 
Advocate Counsel on my/our cost. I/we authorize the said Advocate 
to deposit, withdraw and receive on my/our behalf all sums and. 
amounts payable or deposited on my/our account in the above noted 
matter.

t

II|;
I
8

}

Dated. /' 12022'i !
i
I
I
I

’It
3

AFRASIAB[1CHAN WAZIR 
ADVOCATE HIGH COURT 

PESHAWAR

m
Pi f

i
li&I Office:

Room No.6 Ground Floor, Afridi Tower.
Government Colleoe Chowk^ Peshawar.
Cell No.0312-9888752

M
I
I
,s

I
I

.1

Ii

IiI
I
Ii ‘•..s

iiSi'


