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Date of order | Order or other proceedings with signature of judge

proceedings

FORM OF ORDER SHEET

Court of

Case No.- 513/2023,

08/03/2023

3

The appeal of Mr. Faft Ullah resubmitted today by
Mr.  Afrasiab Khan Wazir Advocate. It is fixed for
preliminary hearing before Single Bench at Peshawar

on__ . Parcha Peshi is given to appellant/counsel for the

date fixed.

By the Tdcr of Chdifmaﬁ .

2

REGISTRAR




‘Bannu Range Lakki Marwat receivéd today i.e. on:07.03.2023 is incomplete on the following »

The appeal of Mr. Rafi Ullah Constable No. 7596 posted of Seraie Naurang PP Manjiwala

score which is returned to the co Counsel for the appellant for completion and resubmission
within 15 days.

Annexure-C of the appeal is illegible which may be replaced by Iegible/i)etter one.

No __“{_,F 076____/ ST,

Dt e @ -9 /2023

REGISTRAR v

~ SERVICE TRIBUNAL
KHYBER P_AKHT:UNKHWA
"PESHAWAR.
iir. Afrisiab Khan Wazir Adv.

High Court at Peshawar.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

APPEAL NO._. l §/2023

Mr. Rafi Ullah, Constable No.7596,
Posted at Seraie Naurang PP Manjiwala, Bdnnu Range, Dls’mcf iokka
Marwat............ SN Cerreenerennes ceveneenenras ...APPELLANT.

VERSUS
1- Additional 1.G.P/ Commandant, Frontier Reserve Pohce Khyber
Pakhtunkhwa, Peshawar.
2- Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
3- Superintendent of police, Frontier Reserve Police, District Bannu

et seoe s sssensassessanesen RESPONDENTS,

APPEAL UNDE SECTION-4 OF THE. KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974, AGAINST THE IMPUGNED ORDER
DATED 17.07.2018 OF THE RESPONDENTS. WHEREBY THE
APPELLANT HAS BEEN REINSTATED INTO SERVICE BUT TREATED
TOTAL ABSENCE/OUT SERVICE PERIOD WITHOUT PAY AND
AGAINST NO ACTION TAKEN ON THE DEPARTMENTAL APPEAL OF

THE APPELLANT BY. THE RESPONDENTS WITHIN THE STATUORY
PERIOD. -

PRAYER:

That on acceptance of this instant service appeal of the
appellant the impugned order dated 17.07.2018 may very
kindly be set aside and the respondents may further please be
directed to treat the total absence/out of service period with
pay, with all back benefits. Any other remedy which this August

~ Tribunal deems fit that moy also be awarded in favor of the
appeliant.

R/SHEWETH:
ON FACTS: ' : -

Brief facts of the Case Are As Given‘Beiow: |

1- That the appellant is performing his duty in the police
depodment as constable with zeal and zest.

2- That the appellant was dismissed service on the basis that he
failed to combat terrorist when attacked on their check post,
against which the appellant and his colleagues moved ‘to
Khyber Pakhfunkhwa Service Trbunal in Service Appeal

No0.496/2014, which was allowed vide single judgment dated.

16.04.2018 in favor of the oppellanf/co!!eogues in ihe following
terms as reproduced below; “As Sequel 1o the above




discussion, the appeal is accepted The |mpugned order dated -

06.01.2014 is set aside. The department is at liberty to conduct

de-novo enquiry within a period of 90 days after receipt of this . -

judgment. The issue of back benefits shall be subject to the final

outcome of the de-novo enquiry. The parties are left to bear -

their own costs. File be consigned to the record room.
(Copy of ludgment dated is aﬂached as annexure..........couueueene eoteererarans WA

i

That after above judgmen’r the czppellctnt was reinstoied into

service by giving effect to the spirit of the judgment by the
respondents for the purpose of the de-nove inquiry vide order
dated 01.06.2018, thus the respondem‘s conducted de-novo

enquiry wherein no fault of the appellant is mentioned.

(Copy of Order dated 01 06 2018 and de-novo enquiry is aftached . as
I XU, 1o itteiiaraneannsaienannneeisssysereinsrsessansesssnsssnsnesasesessressnsssnsrsresnesarenes B.

That after conducting de novo inquiry the respondents issued |

impugned 17.07.2018 whereby appellant is reinstated into

service but imposed. penolty of treating Tofcﬂ absence/out of

service period as without pay.

© {Copy of the lmpugned order dated 17.07.2018 is aﬁached as annexure.....C.)

A-

That the same deto-copy of impugned order menﬁoned
above was also issued to the colleagues of the appeliant by
the respondents which they challenged in Khyber
Pakhtunkhwa Service Tribunal and was allowed in their favor

with all back benefits vide judgment dated 24.07.2021
(Copy of judgment dated 26.07.2021 is attached as annexure.................... D.).

That the appellant being similardy placed employee féeling
aggrieved from the impugned order dated. 17.07.2018
preferred departmental- appeal which . il dafe not yet
answered '

(Copy of the deparimental appeal is
aftdched as-annexure..............'.'..E )

ON GROUNDS:

That the issuance of impugned ordef dated 17. 07. 2018 by 1he

respondents and not granting back benefit i.e treating total
absence period with pay is against law, rules and norms of

natural justice, hence the nmpugned order dated 17.07.2018 is
liable to be set amde

v
That the appellant has not been treated in accordance with
law and thus respondents violated Article 4 and 25 of the
constitution of Islamic Republic of Pakistan, 1973




—

C-That the respondents acted in arbitrary ond'rnczloflde manner

by treating period of absence as without pay vrde order dated
17. 07 2018. '

the impugned order dated 17.07. 20]8 and is against the norms
of natural justice.

E- That ’rhe oppellont foul’r is No where mentioned the de- -NoV0
enquiry when the terrorist ambushed the c:ppellont and hIS
colleagues even though he has been penalized, hence the
impugned order dated 17.07.2018 is liable to be set aside '

F- That the absence of the appeilonf ‘was not due fo him but
because of-the illegal and unlawful suspenmon & dlsmlssol from
service by the respondenf

G-That the oppellonf is the sxmllorly placed emp!oyee ond the

his colleagues who had the same :ssue involved in the same
issue, be extended. : .

H-That it has been the consusfent view of the superior courts if Qny
" law/fact is decided by the court then its benef tsi is ex’rended to

those who hove are non litigants. -

I That the action of the respondents is against article 38(e) of the
~ constitution of islamic Republic of Pakistan, 1973.

J- That fhe'dppeilani seeks permission fo advance any other
ground at the fime of reguiar heoring,

" Through:

NAZUREHMAN -
~ ADVOCATES

D- Thof fhe action of ’rhe respondents is sheer autocracy by issuing

same benefits of judgment dated 26.07.2021 passed in favor of .

_ It is therefore, humbly proyed that appeal of fhe_'
 appellant may very kindly be c:ccepfed as prayed for.
Daied : : :



: cppe!iont on the same: issue:

CERTIFICATE:- ) -
It is certified that no eorher service oppeoi has b ted by the ~

‘Affidavit . -

_ I, Rafi ullah $/O Sanna Ullah R/O ‘Nar Raza Khan Adamzai, Sari -
Naurang, Lakki Marwat, do hereby solemnly offirm and declare that the content
of this appeal is true and correct to the best of my knowledge ond belief cnd

rnothing has been concealed from this Augus? Couﬁ




Rafi Ullah S/0’ Sanna’ Ullah, R/0 Nar'Raza
Khan Adamzal Sirai Naurang, Lakki Marwat,

Ex.C. No. 6407 P.S,. Slral ‘ Naurang,
- Lakki Marwat

.---.p.- ...............................

Versus

© 1.7 Additional 1.G.p / Commandant Frontier -
: . Reserve Polsce KP, Peshawar

-2 | Provmual Pollce QfF cer, KP,~ Peshaw__ar
o3 Superintendent  .of Police, FRP,

T R ... . Respondents -

-

®<=>¢$<=>®<—>®<~>®

APPEAL U/S 4 OF SERVICE TRIBUNAL UeT,
- AGAINST ORDER NO. 1156-57/EC
DATED 10.02.2014 " OF _R.NO.1 'WHEREBY
. DEPARTMENTAL APPEAL ‘AGAINST OB NO. 13,
'DATED _ 06.01.2014 DISMISSING _APPELLANT -

‘FROM SERVICE WAS REJECTED FOR _NO LEGAL -
REASON :

¢=>< >¢9< >¢§><“">¢i’< >¢3

_ Respectfuiiy bhewehh

That appellant was’ appomted as Constab!e on 22,12, 2010 ) and since

: then he was performlng his. ochuaI dutles to the best of the ab:llty and
to the entlre satlsfactlon of the. supernors

A

_ That ﬁnally appellant was posted at thce Post, Sur Pu! sn:uated in
the suburb of Sirai Naurang On 04.11. 2013 10/12 mascreants'
attacked the said- ‘post at 23:15 hours and mdsscnmmate / fierce firing
took place between the' miscreants and police ofF cials. The m:screants
decamp away from the spot by taklng advantage ‘of the night and

'.bushes After combat and checking the place ‘Sher Nawaz Constable

was iymg injured in serious cond:t:on He was rushed

to hospital for )

BN

’. .
Poesbiaw:.s




annex “A")

" That on. 11 11 2013 appellant was served with Charge Sheet and

statement of allegatton without assngmng any specat‘ Ic reason to him.

o \\Cn) '

o opportunuty of crass examinatlon what to. speak of prov:dlng hlmf

hlm on 10.04. 2014 (Copy as annex G & “H")

That perhaps mquury in to the matter was mltlated by the authorlty

i-but as ‘is ewdent from the same neither any. statement of any

Wltness(s) was recordecl in presence of appellant nor. he was afforded

That on 06 01 2014 appellant was dlsmlssed from ser\/|ce (Copy as
annex \\Fu) ‘ . .

dlspatched to appellant through postal service whlch was recelved by

l-_len'ce-this appeal, inter alia, on the fallowing grounds:-

"enouno&..~

Nl'

tdhunn’

El

That it was an admltted fact ancl also conFrmed by the Inqunry Offcer o
o that on the eventful mght appellant was on duty at’ the post.. |

‘treatment but there he succumbed to the injuries. (Copy of F.IR asA '

‘The charge sheet was replzed on 11:11, 2013 (Copies as annex “B” &

C opportunlty of defence and personal hearmg AII such requirements . -
- are mandatory in the law. ;

,That thereafter, appellant was served with final show cause notice = -

. which was replled by denylng the allegatlons (Coples as” annex “pe &
) \lEll) .

» . That on 17.01. 2014,. appellant submltted representatlon before R. No , |
2 which -was’ rejected. on 10.02, 2014 Copy of ‘the . order was

That Iegal procedure was not adhered to by the respondents as. no .

regular inqguiry was. ever conducted nor appellant was afforded

'opportunlty of personal hearlng, cross examlnatlon besng mandatory

That the enactment under which appellant was dealt W|th was never

SpEClﬁed |n the charge sheet Formal mqulry was made basis for the
< proceedlngs which has no Iegal value in the eyes of law,

. That neither any coverdtce was ever shown nor appellant was
.neglsgent in performance of hls official clutles In combat wrth 10/12

mlscreants loaded ‘with sophlstlcated weapons, 2 pollce ol’ﬁcnals

e CRNNOL prevent them from ) terrorist actuvstles R )




~

That from the a'féresaid stated Iédal_p_o
associated “with inquiry "nor the sam > wa

. A o
or order dated .06.01.2014 of R.No.3 be. -
ed-ir service with aj} back-benefits, with -

set aside and appellant be reinstat -
such- other relfef as may be dee;‘hédjlproper and Just in circumstances of the

case.’

)

B } ' Appellant - )
2 e
Saad Ullah Khan Marwat

Arbab Saiful Kamal g
RPN T

Miss Rubina Naz

Adv’o,cates‘ :




S Lh2sa220170 L ¢ ldi: {AG . alongwi “1}(1
o R o . ’ Safeerullah S I and Javed Iqbal Inspector for &qunderfwesent
' . Arguments could not be heard due to mcomplete “bench.

o . S Adjoumed To come up for arguments on 12. 02 2018 before D.B.

.-

o ‘ | 1-2.02._2018 ‘, o Clerk of the counscl for appcllant présent. Mr, Muhammad
D ' Jan, I)DA for the rcspondcnt present. Counsc% lor thc appellant is
not in atlcndance due to gcncral strike ol the bar. lo come up lm

. argumcnts on 16.04.2018 before D.B.

MombeZ , .. [ Thagman '

Order '_ o
16.04.2018

~ Counsel for- the appel]ant and Mr Zlaullah DDA alongwnth Mr: -
.o Javed Iqbal Inspector and Mr. Safeerullah S for res pondents present.
Aruumems heard and record perused : : ‘

f . o . ' '
: ] . ' ' This appea] is aJso accepted as_per detaxied ;udﬂment of today
I ) ' : .phced on file in connected service appeal No. 497/”014 titled “lmran
| . Khan-vs- Addltlonal ILG. P/Commandant Frontler Reserve Polxce Khyber :

Pakhtunkhwa Peshawar ‘and 2 othels” Pames are lett to bear their own .

L . o ’ cost ' File be conmgned fo the recgld room

Announced: -

16.04.2018 . .
TED - ' o . ~ (AHMAD HASSAN)
, . ) Member
- . //%'/%ﬂyy.ﬂwﬁf;%yt‘m o .
b - : (MUHAMMAD AMIN KHAN KUNDI) ‘ ‘
K .«:.\:\&‘.:Is f.rc.:f “'1 5 n\‘tl:‘::? g ’ b.‘_ ) ; » Melnbel . . -

Fn:su»mcﬂ'




, , _ - KPST
‘2 i v . . . e F‘@Sf-awdr D B
Ce BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL PESHA(WAR

Appeal No. 497/2014

" Date of I[lStltllthn' vee 08-04‘201,4.1
" Date of'Decisi.on e 16..04.2018

{mran Khan S/o Mosam Khan, R/o Muhshm Bagh 'Sll‘ai Naurang, Lakki Mam at,
. Ex.C.no. 6577 P S, Sirai Naurang, Lakkx Marwat.

(Appeliant) -
VE'RSUS L

: 1.. Additional I G.P/Commandant, Frontler Reserve i Police, = Khyber
Pal\htunl\hwa Peshawar and 2 others '

{Respondents)
M'R ARBAB SAIFUL KAMAL , . : . N
‘Advocate . , _ . ~--  Forappellant. -
MR. ZIAULLAH. S .
, 'Deputy District Attomey o . N Fér.respon.dent.s'
MR. AHMAD HASSAN, * . - MEMBER({Exccutive)
. .MR MUHAMMAD AMIN KHAN KUNDI == MEMBER{Judicial)
. JUDGMENT
AHMAD HASS-AN. MEMBER - - *

Tlns mdgment shall dsspose of the mstant service ‘appeal as well as L,omu.u«,d '
, servlce qppeal no. 495/2014 ntled Abdul Qayyum . 496/”014 tlt]ed R.atl Ulluh and. no.

‘ 349["014 titled Hablbullah as sum!ar question of law and tacts are involved thewn

2, Arguments of the Jearned counsel for the parties heard and record perused.
FACTS )
3. The brief tauts are that the appellam while posted at poln.e posi Sur Pui some

mx%re'mts 1ltacked the post on 04 ]l 7013 at 73 15hrs and staned lndlSLnl}llllalL
: hrmU As a xesult of ftiring (.onstable Sher Nawaz got mjured but ,uLscquently

succumde to injuries and died. That dl:,mpllnary proceedmgb were initiatad agamsp




' v‘ B

him for sh‘owing "

W

eowardJce and upon conclusxon rnajor penalty of d;smlssal frorn

service was, nnposed on hun Vlde 1mpugned order dated 06 01 ’?014 He filed

departmental appeal 15 01.2014 wluch was- re|ected on 10 02. 7014 hence the instant.

semce appeal.

ARGUMENTS . - . e
4'. Learned counsel for the appellant argued that whﬂe posted at polxce post Sur.
"l5ul,

. some - nnsCleants attacked the post on 04 Il 2013 at. 23: 15hrs and started

i

lndlscnmnnate firing. As a result of thxs ﬁrmg Sher Nawaz got 1n|ured but

succumbed to m]urles and dxed That dlsmpllnary proceedmgs were mttnated agamst A

Kim tor ShO\VlllQ cowardlce and upon conclusnon major penalty of dlsnnssal from L.

. serv:ce was nnposed on him v:de nnpugned order dated 06.01 20 14 He turther

- argued that enqun'y proceedmgs were not conducted in the mode and manner

L prescnbed n the Pohce Rules 1975 Though statements of some officials were

: 1ecorded dunng thie _enquiry proceedmgs but they were’ not witness of the 1nc1dent

The appellant was the only eye thness of the mcxdent In the absence ot any solid _l |
ev:dence regardmg cowardlce showed by hnn the ﬁndmgs of the enquiry ofﬁcer' :
'.cmry no wetght He was 1n]ured and taken to hospltal but the statement of doctor |
was not recorded by the enquu'y ofﬁcer Copy of enquu'y was not annexed ‘with the

hna] show ¢ cause nonce served on the appellant wlnch isa senous dcﬁczency and is -~

a suttlment ground to vmatc the ennre enqun'y proceedmgs One Naqtbullah‘l

. mvolved in this case was awarded ma|ol penalty’of compulsory retnement ‘while
,othel accused Ismall was remstated in serv1ce ‘while Shuhada package was granted -

.to constable Sher Nawaz Rehance was- placed on 7000 SCMR 669 and 2002
SCMR 433.




,mlscreants took away’ rifles of both the oﬁrcmls as such charge of showmcr. c

“cowardice dunng the encountel

' ';On: the other hand learned

areued that the appe]lant showed cowardrce ﬂed

away from the police post and took shelter in. the house of Nisar Khan. The

wrth the terrorrsts stood : proved Enquny

' proeeedmes were conducted in accordance with the procedure laid down in the' .

o Police Rules 1975.

and Mrra [\han ASI and Gul Muhammad Reader. One thing is cle

- documentary evrdence is available on record to substantlate whether thes

| S
QQNCLUSION:‘ ' |

Scrutmy of enquiry. report revealed that the enqurry ofhcer recorded

statement of Mmad Ali Klian, Inspector Invest]gatron Ghulam Muhammad SHO

ar beyond doubt

. that in this case the appellant was the only .eye w1tness of the mcmlent 80 in the '

absence ot any other eye wrtness what woulcl be the evrdentrary value of the

statements of Pohce Othctals recorded by. the enquu’y officer?. Moreover no

g€se

~'Astatemenis _were recorded in front of the appellant and he was afforded an

. opportumty ot Cross exammatlon Though show cause notice was served ol lhe, .

D

humcrous Judements of the superlor courts. Slmllarly the respondents have charged

appellant but the copy of enqmry report was not supplled to hlm ‘which is a serlous

vy eeulanty and is suttlclent to v1tnte the entire- enqun’y proceedmgs in the hght ot

_the appellant that aftel occurrence of mcrdem he took shelter in the house of Nrsar

-'Khan but statement ot ‘Nisar Khan was not 1ecorded As conhrmed by the

-respoodents that the appellant was m|ured and taken to hospttal hut statements of -

qdoctors was not recorded are creates doubts about the talrness of the enqurry

'proceedmgs So far as 1mp051t10n of major penalty ot compulsory rehrement and

- exonei ation of Naqlbullah and Muhammad Isma1l is a sufficient to proof of the .




malhde and dxscrlmmatory amtude of the respondents As such Art1cle-25 of the

Consntutxon of Islamxc Repubhc of Pakxstan 1973 was v;olated

7 As a sequel to the above dlSCUSSlOD the appeal is accepted The 1mpugned

order dated 04. 01 20 14 is set a31de The department IS at hberty to conduct de-novo

enqmry wﬂhm a perlod of 90 days after recetpt of this Judgment The i 1ssue of back

beneﬁts shall be subject to the ﬁnal outcome of the de-novo enqmry Pamea are left

to bear then' own costs Flle be consngned to the record rooni.

MEMBER

//M/z;? oﬂm/ M .

(MUHAMMADAMTNKHAN KUNDI) : : ‘; ; P
MEMBER .- ) ‘ -

ANNOUNCED

16.04.2018
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QRDER

. In pursuance w;th d:reruons of lnspecto‘ L:cnc:rcl oi
police l\hyber Pakhtunichwa, Peshawar .ssm—.d vide CPQ lett
- 1608/ 244l dated 11, 05.2018; & No..

it deus:on of. Khvber F’akhtunkhwa
dated. 16 04, 2018,

& Nog
Iruo/Legal dated 22, 0s. 2018,

chvzce Tnbunal Pesh
in Service Appeals No. -4g 3, 496 & 4Qr,
hereby mp!emented Ex-
Qayyum No. 6532 & Rafi
he=

FNVBT
2074 15
constables lmran Khan No. 0‘377 A

Ullah No. 8407 of FF’P/Bannu R
by reinstated in ser vice subject to de

hdbl S

aflqu are
novo enquiry.
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‘ R v lavs and £ sillkition -md wave of lermusm failed to combat e
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A ,,a uificial iepiee to tne unarge sheel within snpuiated penod Adlscreet enqu:ry
VT diede and Shguiry  otficer subnntted [HH fmdmgs dated 16-07-2018, wherem it was
dsed dilat Ine Police Pust Surkh Pud was ;urroureded by the bushes and trees, also it have

Sl s su 1S LcHSde‘ and naky piace for duty. ana%ly E.O suggested / n.wmn-ucnd;d

Fe e “pnal» the above Iength\ absence / mterwewmg period of the detaulter
v eiady e caanied 2 beated without pay 8 re-mslalement order of the Honorable Service

weindl tnd, LG siand (.umume 4.09f agrc.‘_. . C

||~. HENIUT PN c.necke' and exdmuwu mo:oughly Keepmg in view the Undelblgll(.d

RPN R VP TR 3] _mu.uuty hes taken a lenient wew agree with the recommendahons of lhe
cee s g pass order tc\mwmn velow .nenuoned Le. )

- C i ] awsence § Oul of service p‘.rnoa uf the above named*ofﬂcnal are 1rcated I
| . ’ o (sl d M..hcul pay.

1I.. .:.wrsl;ucment order of apove. nared official passed by the Honorable
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ORDER

The order sholl»dispose of the enquiry proceeding pending against constable
Rafi ullah No.6407FRP as the official was changed for commission of the
following misconduct.

He was enlisted in police department in the year 2010 and afterward during
the course of his duties on the night between 4/5-11-2013 the terrorist
ambushed police post shakha pull and opened indiscriminate  fiing upon
constable sher nawaz sustained sever injuries and later expired in the hospital,
while you became senseless. The accused/terrorist aiso took govt raifle No.
26099229 along with tittled magazines containing 30 rounds of the same bore
in the possession of noted official and case FIR No.592 dated 05.11.2013 u/s
365-404 PPC/7ATA naurang cowardice. '

That being negligent and casual attitude in performance of his duty badly
failed to cope the terrorist who ambushed the police officials who were on
sentry duty, which turned-into-death of Constable Sher Nawaz No.6412 and
great loss caused to the police department.

That after carrying out proper probe/enquiry into allegation leveled against
him, he was dismissed from service vide fthis office OB No.13. dated
06.01.2014, '

After dismissal from service he submitted an appeal for reinstatement in
service before commandant FRP KPK Peshawar which was examined by the

high ups, this appeal was rejected vide commandant FRP KPK Peshawar
order Endst no. 57/EC dated 10.02.2014

However he has been reinstated in service by the service Tribunal KPK
Peshawar vide judgment dated 16.04.2018 for the purpose of de-novo
enquiry proceedings followed by the inspector general of police KPK
Peshawar vide his good office letter No.1606/legal dated 22-05.2018 &
No.1735/legal dated 22.05.2018 vide commandant FRP KPK Peshawar endst
no 697 Legal dated 01.06.2018.

On the directions of the high ups fresh charge sheet No.1208-09 dated
19.06.2018 issued which was properly served upon him on 21.06.2018 and
service record along and all connected papers was handed over to enquiry

officer FRP officer FRP Bannu range with directions to conduct de-novo
enquiry under relevant law/rules.

Accused official replied to the charge sheet within stipulated period. A
discreet enquiry was conducted and enquiry officer submitted his findings
dated 16.07.2018 wherein it was described that the police post surk pul was
surrounded by the bushes and trees also it seems unsafe and risky place for

 duty. Finally E.O suggested/recommended and deems appropriate the

#
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- above lengthy absence/ interviewing périod of the defaulter and the period
may be counted without pay & re-instatement order of the honorable service
tfribunal may be stand confirmed, if agree.

- The record was checked and examined thoroughly. Keeping pin view the
undersigned. Being a competent authority has taken a lenient view, agree
with the recommendations of the enquiry officer and pass order forthwith
below mentioned i.e.

The total obsence/ouf of service period of the above named off|C|o| are
treated/counted without pay.

The reinstatement order of above named official passed by the honorable
service fribunal Khyber Pakhtunkhwa peshawar issued wde judgment dated
- 16.04.2013 is hereby stand confirmed.

CS.No.302.
‘Dated 17.07.2018

~

Superintendant of Police FRP

Bannu
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. Imran Khan S/0 Mosam Khan ‘ :
R/O Mushm Bagh, P/O Sana Nourang, Tehsﬂ and Dlstnct Lak.kl Marwar_

TR W e e ey L
: . s LA s A

BEFORE THE KHYBER PAKHTUNK_ o
SERVICE TRIBUNAL 3
e PESHAWAR :

' Co .. Khyhe

. o Sc.rv:‘es“r':.h;::hh;"m
‘ InRe ServmeAppealNo Z/ ' /2019 Dnrymo-Q.L |

Dnteaﬁ;ﬁﬂ—olﬁ T

. -

o Appellam

- Versus

' Gove ent of Khyber Pakhtunkhwa :
' Throug\%h.\ef Secretary Department of Home and Tnbal Ai‘fmrs N

: L C1v11 Seoretanat, Peshawar

K Commandant Front:er Rcserve Police (FRP), .
Khyber Pakhtunkhwa, Peshawar

| The Supermtendent of Pohce Frontler Rescrve Polm. (FRP),
Bannu, Khyber Pakhmnl&xwa. .

-

Respondents o

u. APPEAL UNDER SECTION 4 OF JHE KH'YBAR

C\\ “-,'?;;{\2\‘ PAKHTUNKEWA SERVICE TRIBUNAL ACT, 1974 AGAINST.
THE IMPUGNED ORDER DATED 26.12.2018. ONLY TO-THE

i‘i' Is
84
Fl ez
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N “‘7 ; ;’31
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ATTESTED
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[EXTENT .OF PRAYER 1, PASSED BY RESPONDENT N0.02, -~
ORDER DATED 17. 07. 2018 PASSED BY' RESPONDENT L

. 'No.03 VIDE OB N0.302,., WHEREBY DEPARTMENTAL .
APPEAL AGAINST' THE ORDER DATED 26. 12 201 8, OFTHE
-,.APPELLANT WAS DISMISSED | - -

Prayer It is therefore reSpectfully prayed 1.hat Ori acceptance of -
this appeal the Honourable Trnbunal may undly direct.
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. BEFORE THE KHYBER PAKE Tuuguwg SERVICES TRIBUNAL,

;,:uJV- N

EES A

B Ser'vic‘e" Appeal No,,66/2_019

Date of Institution - . 09.01.2019

Date of Decision . ... 26.07.2021

Imran Khan S/o Mosam Khan

R/o Muslim Bagh P/O Sarla Nouraru;, Tehsal and Dlstrlct Lakki Marwat.

L .(Appe!lan,t),
VERSUS o

-Government of . Khyber Pakhtunkhwa through Addit;onai Chref

Secrétary Department of Home and Trlal Affalrs Clwl Secretanat _
Peshawar and two others :

‘ (Respondents‘) '
- Mr. MIAN AFRASIAB GUL KAKAKHEL S o
Advocate . , .. === For appellant.
" MR. RIAZ AHMED PAINDAKHEL, e
-Assustant Advocate General - . --- . For respondents.
MR. SALAH-UD-DIN . - . - - MEMBER (JUDICIAL)
" MR. ATIQ‘~UR~REHMAN‘WA'ZIR - -MEMBER (EXECUTIVE)
JUDGMENT:
T -.SALA‘H‘-UD.DIN MEMBER:- Through thls smgie Judgment we

“intend to’ dlspose of the. mstant service appeal as we!l as. connected Servnce;:_ *

Appeal bearing No. 101/2019 titled “Abdul Qayum Khan Versus Government
of Khyber Pakhtunkhwa through Additional Chief Secretary Department of

Homie and Tribal Affalrs Civil Secretclrlat Peshawar and two others”," as

snm:lar questions of Iaw and facts are lnvolved in both the appeals

2.'_ Precnse facts are that the appellants in both the appeals were” servmg
as Constables and were deputed on duty in Police Post Surkh Pull. On the

mght failmg between 4/5-11- 2013, the - Police: Post was attacked by
terror;sts and . during the ambush cross firing took place, resultmg in

- .acausmg death of Constable Sher Nawaz, that the accused decamped from .
.;.J.the Spot and also took away one official Rifle as well as one Kalashnikov.
Lo The mc:dent resu%ted in Initiation of dlsuphnary actton agcunst the appellants ,

-~
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‘ on the ground that they showed cowardlce On COI’lClUSlOl‘l of the: mquu'y, the

penalty of dlsmlssal from service, was lmposed upon them, however on
‘_ ,preferrrng servuce appeal before thls Tnbunal the appeal was.allowed vrde
- }udgment dated 16 04 2018 and it was dII’E( ted’ that de-novo rnqulry be
conducted against the- appellants within " a . penod -of nlnety days. On
; o ‘ conclusion of de “NOVO" rnqurry, the appellants were relnstated lnto servuce,

however the total/out of service persod of the appellants was treated as |

"_"Ieave wrthout pay, vude separate orders dated 17.07.2018 passed by the

competent Authonty -The said orders to the extent of treatlng the absence

, 'perlod of the appellants as leave wrthout pay- were challenged by -the

"appellants through flllng of separate departrnental appeals but the same =

: were declined by Commandant FRP Khyber Pakhtunkhwa Peshawar vide -

© separate orders dated 26.12. 2018 The. appellants have Now approached
o this Trlbunal throUgh f‘llng of the appeals for redressal of their grlevance |

.. 3 : Respondents were summoned who contested the appeals by ‘way Of'
: submlttmg ]omt reply ‘ |

4. Learned counsel for the appellants has contended that the appellants
were not’ found gwlty durmg the de-novo inquiry, therefore, upon their: .

remstatement into servrce they were entltled to all back benefi ts that the

' absence from duty was not due to any fault of the appellants rather they'

were lmtlally suspended and dlsmlssed frorn servnce during . the prewous

' mqurry ‘He requested that the appeals rnay Be allowed and the appellants

may be granted all ‘back beneﬁts

.5; : On the other hand learned. As'si'stant Advocate éeneral for the -
respondents has ¢ontended that the cornpetent Authorlty has already taken

" lenient view by relnstatmg the appellants mto servuce, that lt is. well settled
" that when there is no work there is- no pay, therefore, ‘the competent

Authority has rlghtly treated the absence penod of . the appellants as leave
W|thout pay. '

6. We 'ha-ve heard t"h'e arguments of learned couns‘el"for the app'ellants asf '

- well as Iearned Ass:stant Advocate General for the respondents and have e

perused the record

: :;7 The only issue, Wthh needs to be. rec.olved is that as to whether the . -
-.-perlod durmg whlch the appellants dld not perform any duty. ~could legally .
’@e considered as leave without pay,- when the' appellants, have not been . -

found gunty durlng the de novo mquury A perusal of the record would show




that in wake - of the unfortunate mcident occurrinp' on 'the night favlling
: between 4/5-11- 2013 discspilnary action was snitiated against the
. .appellants, Wthh resu[ted in thelr dlsrnissal from semce vide order dated |
-} 06.01, 2014 passed by the cornpetent Authorlty The Service Appeal of the -
' appeliants was however . accepted by the Servn:e Tribunal v1de Judgment 4
:dated 16.04. 2018 and it was ordered that de novo inquiry may be |
* conducted into. the matter. Dunng the de-novo mqunry, the appellants were
not found guilty of any charges leveled aqainst them. It is. "thus clear that |
. the appellants remained absent from dutv on account of thelr suspens:on

and subsequent wrongful dlsmlssal from servuce as a result of the previous

mqunry The absence of the appellants from duty was not due to any.fault of
., the appellants, therefore they shall be considered to have remained on
duty during the perlod of their absence on account of their suspensxon and '
) | wrongful dismissal, as the appellants did not remalned gamfully employed
" . during the perlod of their absence.

| 8. In light .of the above discussaon, the appeai in hand as well as
"l _ connected Service Appeal beanng No 101/2019 are allowed as prayed and
‘the appellants are heid ent;tled to all back beneﬁts Partaec are left to bearf.
their own costs. File be consagned to record room.

L'ANNOQNCED
©26.07.2021

e

e

(SATAR-UD-DIN)
™M EM-BE_R (JUDICIAL)

(ATTIQ-UR-REHMAN WAZIR)
MEMBER (EXECUTIVE)
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| VAKALATNAMA

BEFORE THE FEDERAL SERVICE TRIBUNAL, ISLAMABAD

OF 2023 - -
. (APPELLANT) -
IP ()/ﬁ é///€ N (PLAINTIFF) -
(PETITIONER)
VERSUS

L

I/We p/ﬂ L(!/LO<

Do hereby édpcﬁnt and constitute, AfraSiab Khan Wazar, Advocate
'~ High Court, Peshawar to appear, plead, act, compromise,
withdraw or .refer to arbitration for mefus as my/our -
Counsel/Advocate in the above noted matter, without any, liability for -.
his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the said Advocate
to deposit, withdraw and receive on my/our behalf all sums and..
amounts payable or depOS|ted on my/our account in the above noted. _

N RESPONDENT
/ ,m/ 0 /r /Cﬁ (\7 ”7’4'”’ (R (EDgFEN%AN'g)

matter. _ }
Dated._ /- /2023 p
I
_ . AFRASIAB/KHAN WAZIR
,. _ ADVOCATE HIGH COURT
PESHAWAR
Office: .

Room No.6 Ground Floor, Afridi Tower,

‘Government College Chowk, Peshawar
- Cell No 0312-9888752 '




