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t BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal . /2023

Mr.^Gulzar
Ex-Subedar Major/Inspector, 
Bajaur Levy/Acting SDPO Khar, Annellaiit

VERSUS

1. The Deputy Inspector General of Police
at Saidu Sharif, Swat.

2. The District Police Officer/Commandant
Bajaur Levy Force

3.' The Regional Police Officer.
Malakand Division............. Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER 

PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974 AGAINST THE 

IMPUGNED ORDER DATED 21.11.2022 WHEREBY MAJOR PENALTY 

OF DISMISSAL FROM SERVICE WAS IMPOSED UPON THE 

APPELLANT AGAINST WHICH HE PREFERRED DEPARTMENTAL 

APPEAL TO RESPONDENT NO.l ON 28.11.2022 BUT THE SAME WAS 

NOT RESPONDED WITHIN THE STATUTORY PERIOD OF 90 DAYS.

PRAYER:

On acceptance of the, instant appeal, the impugned order dated 21.11.2022 

passed by Respondent No.2 may graciously be set aside and appellant may kindly 

be re-instated into service with effect from due date with all back benefits.

Respectfully Sheweth, ' •

Facts giving rise to the present appeal are as under:-

That appellant was a senior most officer of the Bajaur Levy Force and was 

pertorming his duties against the rank of Subedar Major/Inspector. It is 

pertinent to aver here that the appellant has never been proceeded against 

departmentally and rendered unblemished service to the Levy Force. "
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That an F.I.R No.51 (Annexi-A) dated 07.12.2021 U/S 302, 324, .427 & 

7ATA was chalked out by the Complainant namely Gul Badshah S/o Habib 

Muhammad against unlaiown culprits. It is averred that later on, Section- 

7ATA'was removed from the offences by-the ATC and 02 accused namely. 

Niamatullah S/o Habib.Badshah and Anwar Khan S/o Sultan Muhammad 

were also arrested. Upon 161 Cr.P.C statement (Annex>B) of accused 

Niamatullah S/o Habib Badshah, appellant was charged and consequently 

arrested. Later on, appellant applied for his Post-Arrest Bail before the 

competent Court of law, which was allowed on’^15.09.2022 (Annex:-C) and^ 

appellant accordingly furnished the attested copy of the judgment to the 

Respondent Department. - '

2.

That on the basis of alleged involvement in criminal case, appellant was 

- suspended from service and thereon his salary was also unlawfully stopped 

vide order dated 31.08.2022. It is submitted that in such circumstances, 

Department may suspend a civil servant but during suspension period he 

remains on the roll of the Department and is entitled for the remuneration 

- as if he had not been suspended from service.

4.' That later on, appellant was issued Charge Sheet and Statement of 

Allegations dated 27.09.2022 (Annex:~D) based on ill-founded allegations. 

Since the charges were baseless and ilhfounded, appellant submitted a 

detailed Reply on 04.10.2022 wherein he’ explained his

position and each and every aspect of the matter but the same was not taken 

into consideration.

That under the law,. Authorities were supposed to comply with the 

requirements as embodied in Rule-6 of the Khyber Pakhtunkiiwa Police 

Rules-1975 by conducting a regular inquiry, but at the back of the appellant 

a Fact Finding Inquiry, was conducted. The Committee Jumped to the wrong 

conclusion and'appellant was illegally found to be guilty of the charges and 

recommended for major punishment; It is further elucidated that the Fact 

Finding Inquiry Report was not provided to appellant rather-appellant 

moved an application under the Right to Information Act, but to no avail.

5.
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6. That Respondent Department without conducting a detail regular inquiry 

as envisaged in the-Khyber Pakhtunkhwa Police Rules, 1975, issued a Final 

Show Cause Notice dated 14.10.2022 {Annex:-¥) which too was instantly 

, replied on 20.\02^22 {Attnex\-G) but the very averments as incorporated 

in the same were, not taken into consideration and appellant was handed 

down the impugned office order dated 21.11.2022 (v4/i«ex:-H) whereby he 

was inflicted upon the major penalty of dismissal from service.

That appellant being aggrieved of the impugned order dated 21.11.2022, 

preferred Departmental Appeal under Rule-3 of the Khyber Pakhtunkhwa 

Appeal Rules, 1986 on 28.11.2022 {Annex:~\) but no response has;been. 

given thereto till date.

7.

8. That appellant^ being aggrieved of the impugned office order dated 

21.11.2022, files this appeal, inter-alia, on the following grounds:- i

Grounds:

A. That Respondents have not treated appellant in accordance with law,, rules 

and policy on subject and acted in violation of Article 4 .& lOA of the 

' Constitution ot Islamic Republic ot Pakistan, .1973 and the Authorities 

pnlawfully issued the impugned order dated 21.'11.2022, which is unjust, 

unfair and hence not sustainable in the eye of law. ^

That admktedly appellant was awarded major penalty on the basis of his

false ‘implication in case FIR No.Sl dated 08.12.2021 U/S
♦

j02,324,427,7ATA upon the 161 Cr.P.C Statement of co-accused 

Nematullah. It is further asserted that appellant was bailed out by the 

competent Court of law on 15.09.2022. It is further submitted that 

complainant having no enmity with appellant. Moreover, an identical 

matter has been decided by the.Hon'ble Peshawar High Court, Peshawar in 

Writ Petition No.1610/2017 vide Judgment dated 14.02.2018 (A«//ejc:-J) 

wherein it was held that under'Article-194 of C.S.R whenever a civil 

servant is charged in a criminal case the department was supposed to 

suspend him form service. The Article-194 C SR is reproduced herein 

below for ready reference:-

B.

“A government servant who has been charged for a criminal 
offence or debt and is committed to prison shall be considered 
under suspension from the date of his arrest. In case such a

as -
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Government Servant is not arrested is released on bail, the 
competent authority may suspend him, by specific order, if the 
charge against him is connected with his position as Government 
Servant or is likely to embarrass him in the discharge of his 
duties or involves moral turpitude, during suspension period the 
Government Servant fiiall be entitled to the subsistence grant as 
admissible under FR 53. ” .

And consequently- the Writ Petition was allowed on the following terms:-

'* fhus what has been discussed above, we allow this petition, 
set aside the dismissal order dated 30.09.2016 and restore his 
service with all back benefits. ” .

Likewise, this Hbn'ble Tribunal has also taken a similar view in Service 

Appeal titled '"Ismail .'.KS".. Police’’', therefore,' appellant is

also entitled to the similar relief vide judgment dated /'7-^^'I'-^f^Annex'.-
K).

C. That as a matter of fact, it is contended that .implication of the appellant in 

criminal case is upon tlie statement of well-known offender Niamatullah 

who had been arrested by the appellant in numerous criminal cases and 

. thereafter he became revengeful towards the appellant and then charged 

him in the criminal case.Tt is further elucidated that the said accused is still 

behind the bar while the appellant has been released oh bail by the 

competent court of law. Furthermore, the averments of the accused namely 

Niamatullah were not affirmed by the Levies officials. which clearly 

suggests the false implication of the appellant in the criminal- case.

D. That it is steadfast scheme of service law that whenever an accused is 

subjected to departmental proceedings, a charge is framed in the shape of 

Charge Sheet and Statement of Allegations. The basic aim of the same is to 

intorm the delinquent civil servant of the charges without any ambiguity 

and he has to be informed that what kind of. misconduct has been 

committed by him. The charges as inflected upon the appellant are very ' 

serious in. nature, therefore, the Authorities -were supposed , to clearly 

mention the charges without any doubt- because mentioning mere appellant 

implication in the criminal case does not exernpt the authority from his 

■ legal duties. Thus the charges are not covered under Ruie-3 of the Khyber 

Pakhtunl-diwa Police Ruies-1975 and thereon the impugned order are liable 

to be set aside. • '
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That the edifice of the departmental proceedings against the appellant is of 

the criminal case and admittedly he has been granted bail by the competent 

court of law. Now the question arises whether appellant could be aw.arded 

major punishment of^dismissal from service when he has not beer; awarded 

. imprisonment in the criminal case? It has been enunciated in Article-1OA of 

the Constitution of Islamic Republic of Pakistan that right to fair trial and 

due process is. a fundamental right, however, appellant has been inflected 

upon major punishment of dismissal from service without fair trial and due 

process, which is liable to be set aside. .

E.

That neither regular inquiry was conducted into the case in hand nor any 

documentary or oral evidence was recorded in presence of the appellant nor 
. was he provided opportunity of cross-examination. The entire actioh was 

taken at the back of the. appellant and thus he was condemned unheard. It is 

a settled law that where a major penalty is to be imposed then regular 

inquiry is necessary which has not been done in the case in hand. Even the 

copy of the second Enquiry Report was not provided to appellant, which 

was mandatory in law.

F.

G. That Article-lOA'of the Constitution of the Islamic Republic of Pakistan, 
1973 read with Section-16 of the Khyber Pakhtunlchwa Civil Servants Act, 
1973 provides for the right of fair trial as per prescribed law and Rules. 
Even the second Enquiry Report was not provided to. the appellant which 

was the mandatory requirement of law and also appellant w^as condemne'd 

unheard, thus the impugned orders are void, ab-initio as well as against the 

principle of natural justice.

H. That it is a settled law that mere registration of an F.I.R cannot be taken as 

a Gospel truth inas much as the allegations, have to be established in the 

competent court of law and until then the accused is presumed innocent; In 

this view of the matter C.S'.R 194 mandates that a civil servant who is 

charged for a criminal case and is arrested is to be deemed as suspended 

and until finally convicted by the competent court of law, mere on the basis 

of F.I.R he cannot be dismissed from service. The appellant has already 

been granted Bail by the competent Court and has not been convicted for 

the offence. In this view of the matter, the impugned order is highly 

, arbitrary inas much as the appellant was kicked out of service on the basis
\
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of unconfirmed and. unproved allegations.■ I

I. That no. opportunity of personal hearing was afforded to the appellant. 

neither by the competent authority, nor by the Enquiry Officer nor even by 

the appellate authority which are the mandatory requirements of law: 

Reliance is placed on 2003 SCMR 1126 which states that:- ■

^*where the civil servant was not afforded a chance of 
persona! hearing before passing of termination order, such 
order would be void ab-initio.”

Further reliance is placed on PLD 2008 SC 412 which states as under:-

“Natural Justice, principles of— Opportunity of hearing — * 
- Scope — order adverse to interest of a person cannot be 
passed without providing him an opportunity of hearing *— 
Departure from such rule may render such order illegal. ”

Thus appellant was condemned unheard as the action has been taken at the 

. back of the appellant which is against the principle of natural justice.

j. That appellant would like to offer some other grounds during the course of 

arguments. » ’

It is, therefore, humbly prayed that the instant appeal may graciously be 

accepted as prayed for above.
■ <

Any other relief as deemed appropriate in the circumstances of case not 
specifically asked for, rnay also be granted to appellant.

ppeAa
Through

Khaled^ahman,
Advocate,
Supreme Cou^t of Pakistan

&
Muhammad A
Advocate, HigyCourt

• &
Muhammad Ghazanfar Aii
Advocat^High Court

Dated: 703/2023
. f
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. /2023

.... AppellantGulzar

Versus

The DIG Police and others .Respondents

AFFIDAVIT

I, Mr. Gulzar, Ex-Subedar Major/Inspector, Bajaur Levy/Acting. SDPO Khar, do hereby 

solemnly affirm and declare on oath that the contents of this writ petition are true and 

correct to the best of my knowledge, and nothing has been concealed from this Hon’ble 

Court.
• /

Deponent
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LEGIBLE COPY

Implicated in the present case oh the statement of co-accused Niamat 
UUah recorded u/s 161 Cr.PC on 25.08.2022 after in unexplained delay of >
_& half months of the occurrence with the fact that no specific role has
been attributed to the accused/petitioxier Moreover, neither any blood 
stained earth no empties have been recovered either from the motorcar 
or spot no identification of the accused/petitioner has been made either 
from (he compialnani on driver of the motorcar More so the 
accused/petitioner has remained in police custody but he has not made 
any judicial confession nor any incriminating article is shown to be 
recovered from him or on his pointation. So, in the peculiar fact and 
circumstances case of the accused/petitioner falls within the ambit of 
further enquiry and as such is arguable for the purpose of bail, apart 
from the investigation has been completed and the accused/petitioner is 
no more required to the local police for further investigation. Therefore, 
in these circumstances no useful purpose would be served by keeping 

. the accused/petitioner behind the bar and as such the accused/petitioner 

is held entitled to the concession of bail.

Resultantly the instant regular bai petition i.e BA No.125/4 of 2022 
is accepted and the accused/petitioner admitted to bail subject to his 
furnishing bail bonds in the sum of Rs.2,00,000/- (Two Lac) with two 
sureties each in the like amount to the satisfaction of concerhed • 
Magistrate/MOD* The sureties must be local, reliable and resourceful.

Record shall be sent back to the quarters concerned, while file of 
this Court be consigned to the record room after completion and 
compilation.

Ahmad)
JUDGE, ATC-III SWAT 

AtTIMERGARA
ORDER ANNOUNCED

15.09.2022



CHARGE SHEET

1. I Abdus .Ssmad District Police Officer as competent authority hereby charge you " 
Subedar Major/lnspector Bajaur Levy/Acting SDP.O Khar of Bajaur Police as follow?

That you while posted as acting SDPO Khar remained in close contact with 
high profile’ criminals/hire killer wanted in case FIR No.51 dated 08.12.2021 u/s 

, 302/324/427/7ATA, 109/34-PPC PS CTD Kabal Swat before and after the murder of 
deceased Sub Inspector Said Gul and whereas, the report of preliminary enquiry 
conducted by the DSP(inv} Rahman Yousaf revealed that you were found Involved in 
the criminal case FIR No.51 dated 08.12:2021 u/s 302/324/427/7ATA, 109/34-PPC PS 
CTD Kabal Swat, hence, committed the following: .

i. You are guilty of misconduct. ,

ii. You are guilty of violation of duty.

iii. You are convicted of a criminal offence.
iv. You are guilty of omission and commission Under the law and rules.

i By reason of the above, you appear to be guilty of the above allegations under 

the Federal Levy Force (Amended) Service Rules 2013 RulelO (Schedule ii).
3. . You are therefore required to submit your written reply/defense within 07-days of the ' 

receipt of this charge sheet to the inquiry officer failing which shall be presumed'that 
you have no defense to put in'and that case ex-parte action shall be taken against you.

. 4. Intimate whether you desire to be heard in person.
5. The statement of allegation is enclosed.

/B.P dated J?7 /09/2022

^^ICT POLICE OFFICER/ 
ioMWlANDANT BAJAUR LEVIES.

-D



DiSCIPLINARY ACTION

1. lAbdusSamad, District Police Officer, Bajaur as competent authority of the opinion

Subedar Major/Inspector Bajaur Levy/Acting SDPO Khar has renderedthat you
yourself liable to be proceeded against you, as-you committed the following 

.acts/omission, within the meaning rule-10 schedule-l! (b),(d),{g} & (1) of Federal Lev^

Force (Annended) Service rules 2013.' '

STATEMENT QF ALIEGATION.

i. You are guilty of misconduct.
ii. you'are guilty of violation of duty.
iii. You are convicted of a criminal offence.
iv. You are guilty of omission and commission under the law and rules.

of inquiry against the said accused with reference to the above2, For the purpose
A^yhereby nominated as an

allegations,

inquiry officer under rules 06 of the rules ibid..

3. The enquiry officer shall, in accordance with the provisions of the ibid rules provide 

reasonable opportunity of hearing to the accused, record its findings and make, 

(07) days of the receipt of this order, recommendation as towithin seven
punishment or other appropriate action against the accused.

place fixed by the4. The accused shall join the proceeding, on the date, time an

. inquiry officer.-

gstWCXPOLlCE OFFICER/ 
MMA^ANT BAJAUR LEVIES.
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m To

The District Poiice Officer/ Levy commandant, 
Bajaur at Civil Colony Khar.

Subject: CHARGE SHFFT

Respected Sir,

Kindly refer to your letter No. 3397/B.P dated 27/09/2022,
wise leplies of the above mentioned subject.

1. Being an employee of the security force; I believe

I submit Para

on discipline and obey the
orders of my superiors in toto and never fined guilty of such charge of my 

2. As evident., from
career.

my service record, I performed 

satisfactions of my bosses. During the entire record,

as duty is the sacred responsibility of armed forces, I have never charged 

foi in violation of duty in the past.

my services to the best

never shown any negligence
of duties,

3. A person recruited to the post for control of crime will 

crime as it is against the mental approach and 

someone

never dare to .commit a

conscious. It is pertinent to note that 
consider himself to be evaluated to next higher post depends upon his 

personal perfonnance, capabilities and previous service record. Moreover, I

- - As assumed by some ill wishers, 
in a criminal activity may be a professional jealousy and not a

, moreover I have never been convicted by

believe on merit and seniority,within our ranks.

that I was involved i

lact for a heinous offence,
• any

competent court. •

4. Dear Sir, I will totally .deny, of this charge, as it is against, of service rules. The 

Standard of hte speaks.of a person living beyond his own 

I am the only b?ead winner
resources. ■ ' •

of my family and for my livelihood, the only source is 

my salary and benefits granted by the government. I have never been 

by high ups for any commissions or omission in this regard.
warned or directed

In the light of the above facts your good honor will sympathetically 

and may he exempted of the above charges for the future of my 

pleasure for me to be heard personally

consider my 

careen It y\>ill he
case

even on oath.
Coimnents to the charges against me are submitted please.

. tj(GULZilR)
Subidar Major/Inspeclor Bajaur Levy/ 

Acting SDPO Khar.
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' I ' ^«lirTITT~~1 OFFICE OF THE 

DISTRICT POLICE OFFICER 
BAJAUR AT KHAR.

Dated /v /10/2fl22.No. .?/..\~7/B.P

FIIMAl SHOW CAUSE IMOTICF.
Under Rule (14) KP Government Servants (Efficiency & Discipline) Rules 2011

1. Whereas you Subedar Major Gul Zar Khan while serving as the acting Sub 

Divisional Police Officer Khar.allegedly committed an act of gross misconduct 
and were proceeded against under rule 10 Schedule ll(b)(d)(g), and (i) of 
Federal Levy Force (Amended) Service Rules 2013 vide charge 
Sheet/statement of allegation No.'3397/B.P dated 27.09.2022 and Mr. 
Farman Ullah Khan SP Investigation Bajaur was appointed as Enquiry Officer 
to conduct proper departmental enquiry.

2. Whereas, the enquiry officer finalized enquiry proceedings given you full 

opportunities of defense and held you guilty of the charges leveled against 
you as per.charge sheet. -

3. And whereas the undersigned in his capacity as the authorized officer 

considering the findings of^enquiry officer has reached the conclusion that 
the charge/allegations contained in aforesaid charge sheet has

• ■ established.
4. Now therefore you accused Gul Zar Khan are called to show cause in written 

within seven days of the date of receipt of this notice as to why a penalty 

including major punishment provided in rules may not imposed upon you.

You are also required to indicate in your reply if you want to .be heard in 

person. ■ . ,

5. in case no reply is received within the specified period, it would be presumed' 
that you have no defense to offer or you have declined to offer the 

accept the charges and ex-parte action.shall be taken against you.

on

oeen

same.

District^6liceC0fficer/Commandant, 
Bajaur Levy Force. ,

Received by__ ^

. ^

' r
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1*0 //'■•* 7
The District Police Officer/ Levy commandant, 

, Bajaur at Civil Colony Khar.

final showcausk notipf 

Respected Sir,

N.

Kindly refer to your letter No. 3651/B.P dated 14/10/2022. I beg to submit
the following fe\y lines for you-sympathetic consideration.. ■

i. 1 always served with and spirit to the best of my capacity and'never providedzeal

any opportunity to my superior as per seivice record.
2. As lor as allegations are concerned, innocence may please be granted to the trial

bailout as prima fascia ho offence is made out against me.
3. I submit and say that being not involved in any criminal activity, being custodian

of iaw implementation.' '
4.. In case of

of court and was
A-
•y

major penalty, my carrier will certainly be ceased up and will face 

personal enmity, which may cause the tlii’eat and danger to all my family '
members, still say to deny the charges leveled against me

V '

Keeping in view the above facts, if npt exempted with your kind orders, Ir 

the right of personal hearing. '
eserve

With regards 
Yours obediently

- .
(gulzar/ ,

Sxibidar Major/Inspector Bajaur Levy/ 
Acting SDPO Khar.

\

/
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V.OFFICE OF THE 
, DISTRICT POLICE OFFICER/COMMANDANT ^ 

-BAJAUR LEVIES FORCE. 
^Ijxifiozz

I
No. /£.P Dated

OFFICE ORDER.
As per report of 5P investigation District Bajaur vide No, 783/PA/inv dated.31.08.2022 

■.endorsed therein .report of Oil; PS Khar that Subedar iVlajor/inspeetor Gulzar Kh 

, accused in case FIR No:. 51 dated 08.12.2021 under sections 302-324-427-7 ATA-109-34 PPC PS 

CTD Malakand Region.and intiniated that departmental proceedings may be initiated'.

_ Pursuance, to the above report; the delinquent-officer vyas placed under preliminary 

■""enquiry vide .order Ho. 3D64/B.P dated 01.09.2022 and DSP Investigation Rehan Yousaf was.

; ;.-/noniinated a officer \yho vide report dated 27.09.2022 submitted that the said offpr .

i§ found guilty of the charges and recommended for proper departmental enquiry.

Pursuance to the above SM/lnspector Gulzar Khan; was subjected to departmen'jaj 

action; suspended from his service and his salary was stopped vide order No.'303Q/B.P dated 

3a-.08.2022 ahcmrarge sheeted vide No. 3397/B.P dated-27.09.2022 wherein SP Investigation,

an was charged

. >'t:

Farrhan Uilah Khan of this district was nominated as enquiry officer.

He enquiry officer after through probe into the matter and after affording proper
J V

opportunity of personal hearing recommended Subedar MaJor/inspector/SDPO Khar (.Acting) 

Gulzar Khan for rhajdr punishment i.e. dismissal from service on the basis of available

j

record/evidencertherefore., he was issued with final, show cause notice vide No:. 3651/B.P

dated 14.10.2022 however did not defend his involvement in the said

Therefore, l.Abdus Samad, District Police Officer/Cornmandant Bajaur Levy Force in' 

eprcise of power vested, under section 9 ru!e-lG Schedule II & 111 of Federal Levies Force 

(Amended) Service Rules 2013 and Consequent upon recommendations of Enquiry Offiper 

aw/arded SubedTrlVlajorAnspector/Acting SDPO. Khar major penalt^f dismissal from serv|ce 

with immediate effect.

case.

if/l
s^dike^fficer/Commandant, 

Bajaur Levy Force. .
Distrr

Np.
■ I

: : • . .^£PV-fprwarded.to the:
. .1. -Reg^ Police-OffiTer, Malakand Division.

; ,2. bistrict.Accounts Officer, Bajaur.
. 3. SP Investigation, Bajaur.

■ ■ 4.. ■ Sub .Divisional Police Officer Nawagai.
5, Lines Officer, Police Lines Bajaur.

- ■ 6. Accountant/Pay Officer, District Police Office, Bajaur.
7. PersonneIXoncern.

; •. ^ 8. Service Book Clerk.

// f '
t
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IN THE PESHAWAR HIGH COURT PESHAWAR
/9
/fs 3

Writ Petition N =D

SaeeduUah Khan 
Ex-ConslabJe/SPO No.92/SPF 
S/o Shad Muhammad Khan.

' R/o Haji Khel, Maieney,
I’ehsil Topi, District Swabi..... Petitioner

Versus

i: The Deputy Inspector General of Police
Mardan Region, Mardan

2. The District Police Officer
District Swabi..................... .. Respondents

WRIT PETITION UNDER ARTICLE, 199 OF THE CONSTITUTION OF 

THE ISLAMIC REPUBLIC OF PAKISTAN, 1973.

Respectfully Sheweth,

Facts giving rise to the present writ petition are as under:-

That petitioner is the permanent resident of District Swabi. Vacancies of • 

Constables/SPOs were advertised on temporary/contract basis by Respondent, : 

No.2 way back in 2014 for which petitioner applied and undehvent the selection 

process successfully and on the recommendation of the Selection Committee, he 

was enlisted as Conslable/SPO and allotted Constabulary No.92/SPF vide order 
dated 14.07.2014 04«rtac:-A).

1.

2. That after his appointment, petitioner was satisfactorily performing his duties to 

the entire satisfaction of the high-ups and served as such till 30.09.2016 for a 
period of more than 02 years with unblemished service record.at his credit.

1/ 3. That petitioner was falsely implicated in case F.I.R. (Annex>B) No.487 dated 
16.07.2016 U/S 336/337A(iv) PPC, Police Station Topi, In pursuance of the F.I.R. 

petitwner was arrested. The bail petition of the petitioner was declined by the 

Lower Courts mainly on the basis of Medico-Legal Report (Annexi-C) wherein ‘ 

the injury was shown as Itlaf-iSalahyat-e-udu. On application of the petitioner, ;.

7 !

:V
WP-1620-2017-Saeedullah-VS-The-DiG-Mardan

\



2

the Medical Board was then constituted and as per the Report {Annex>D) of the ' 
Medical Board, the earlier Medico>Iegal report was found to be incorrect and 
false.'

That later on, petitioner applied {Annex>E) to this Hon'ble Court on 02.12.2016 
for Post Arrest Bail which was allowed vide order dated 23.01.2017 {Annex'.-F).. 
However, in the meanwhile vide impugned order dated 30.09.2016 {Annexi-G), 
peiiliorier was summarily dismissed from sen^ice by Respondent No.2 without , . 

■ fulfilling the legal requirements.

4.

5. That against the order ibid, petitioner filed a Representation {Annex'.AX) before 
Respondent No. I but the same has not yet been decided.

That petitioneri being aggrieved of the acts and actions of Respondents and the 
impugned order dated 30.09.2016 and having no other adequate and efficacious 
remedy, files this constitutional petition inter-alia on the following grounds:-

< 6.

Grounds:

A. • That Respondents have not treated petitioner in accordance with law, rules and 

policy on subject and acted in violation of Article 4 of the Constitution of Islamic 

Republic of Pakistan, 1973 and unlawfully issued the impugned order, which is 

^unjust, unfair arid hence not sustainable in the eye of law.

B. That the petitioner has served for more than 02 years with full dedication without 
any complaint whatsoever but was unlawfully dismissed from service on the basis 
of mere registration of the F.I.R. which is against the law because it is a settled 

legal principle that an accused person is presumed innocent unless convicted by 

the competent court of law. In this view of tlie matter the impugned order is 
highly arbitrary, without lawful authority, premature and therefore not sustainable . 
under the law.

C. . That no cpdal formalities as provided under the law were fulfilled before issuance 
of the impugned order which were mandatory before such order. No Show Cause - 

Notice has been issued to the petitioner nor he has been afforded an opportunity 
of hearing before issuing the impugned order arid thus petitioner has been 
condemned unheard which is against the principle of natural justice and thus 

impugned order js void ab-initio and liable to be struck down. '

■ /'

FILEt^DAY
\
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D. That it is a settled law that no major penalty can be imposed without holding a 

regular enquiry if any stigma is alleged against the,employee. In the case in hand 
the impugned order was issued in a hurried manner in utter disregard of the law 

which has occasioned serious miscarriage of justice;

That petitioner was falsely'and unlawfully involved in the criminal case 

alongwith his brother on the basis of family dispute. The object of involvement of 
the petitioner, was to deprive him of his livelihood. The Respondents were legally 

bound to have enquired into the correcmess or for that matter the falsity of the 
charge through a proper enqui^ but no such exercise was done which is the 
negation of legal guaranteed rights of the petitioner rendering the impugned order 
as nullity in the eye of law. . *

E.

r

, That the petitioner has also brought his grievances into the notice of Respondent 
No.l through a proper Representation but the same was neither positively 
considered nor responded which is also illegal and against Section>24A of the 
General Clauses Act, 1897.

F..

For the aforesaid reasons, it is.therefore, humbly prayed that oh acceptance of this 
writ petition, this Hon’ ble Court may graciously be pleased to declare the impugned order - 

dated 30.09.2016, as without lawful authority and hence of no legal effect and this august ' 

Court may further be pleased to set aside the same and direct the Respondents to act in 

the matter in accordance with law and to reinstate the petitioner into service w.e.f. 

30.09.2016 with all back benefits.

'!

/

Any other relief as deemed, appropriate in the circumstances of case not 
specifically asked for, may also be granted to petitioners.

Interim Relief;

By way of Interim Relief, the operation of the irnpugned order dated 30.09.2016 

may graciously be suspended till the final disposal of the instant writ petition

Fri.v y.:
!

etitioner
/Cl Through

Kikedfla
Advocate^'y'Z^ \.
Supreau Pakistm

Dated: 13/04/2017

WP-162(^20.17-Saeedullah-VS-The-DIG-Mardan
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CERTIFICATR

Certified on instruction Uiat petitioner(s) has/have not previously moved this 
Hon’ble Court under Article 199 of the Constitution of the Islamic Republic of Pakistan, 
1973 regarding present matter.

Khaled Rt 
/Wvocate,

List of Books

The Constitution of the Islamic Republic of Pakistan, 1973. 

Services Law.

/
1.

2.

VNOTE

T. Three spare copies of the Writ Petition are enclosed in a separate file cover. 

Memo ofaddresses is also attached.2.

Khaled-Ra
N^vocatg,

ST EDAT

filed

Deputy R.egtstT?J

\17
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IN THE PESHAWAR HIGH.'

W.P.No/ /2017. .

COURT PESHAWAR
' —

Saeedullah Khan Petitioner
Versus

■ The Govt, of KPK'and others .Respondents

Affidavit

I. Saeedullah Khan. ExrConstable/SPO N6.9^SPF, S/o Shad Muhammad Khan, 
l^p Haji Khel, Maieney, Tehsil Topi; District Swabi, do hereby solemnly affirm and 
declare on oath that the contents of this writ petition 

knowledge; and nothing has been concealed from this Hon’ble Court.
true and correct to the best of myare

(3^\ .
Deponent
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IN THE PESHAWAR HIGH COURT PESHAWAR

7201-7.W.P.NO.

PetitionerSaeedullah Khan
Versus

The Govt. 0 f KPK and others. Respondents

Addresses of Parties

Saeedullah Khan 
Ex-Constable/SPO No.92/SPF 
,S/o Shad Muhammad Khan. 
R/o Haji Khel, Maiehey»
Tehsil Topi, District Swabi.... Petitioner

Versus

The Deputy Inspector General of Police 
Mardan Region, Mardan

1.

2. The District Police Officer 
District Swabi............... ..... • Respondents

''v.

Petitioner
Througl

laled,
Advot
Suprei irt of Pu\ utn

Dated; 13/04/2017
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Judgment Sheet

m THE PESHAWAR HIGH COURT, 
PESHAWAR

'
Judicial department

JUDGMENT

Writ Petition No.l620-P-2017

Date of hearing.....14.02.2018

SaeeduUah Khan

■Vs
The Deputy Inspector General of Police, Mardan & another

Petitioner(s) by:

Respondents^ bv: ^

MUHAMMAD YOUNIS THAHEEM, Ji-

Petitioner has invoked the constitutional

jurisdiction of this Court under Article 199 of the

Constitution of Islamic Republic of Pakistan, 

1973 seeking following relief:-

“On .acceptance of this writ 
petition, this Hon'ble Court may 
graciously be* pleased to declare 
the impugned order dated 
30.09.2016, as without lawful 
authority and hence of no legal 
effect and this august Court may 
^rther be pleased to set aside 
the same and direct the 
respondents to act in the matter 
in accordance with law and to 
reinstate the petitioner Into

V.

ested
tourt
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service w.e./30.09.2016 with all 
back benefits.'*

2. Brief facts of the petition .are that \

1
petitioner was appointed as Constabie/SPO vide 

appointment order bearing endorsement OB

No.911 dated 14.07.2014 by District Police

Officer, Swabi and was allotted constabulary • <

N0.92/SPF (Special Police Force). After

appointment petitioner performed his duty to the 

satisfaction of his superior officer till 30.09.2006 

for more than 02 years. Thereafter according to 

the avermerits of petition he was implicated in 

criminal case vide FIR No.488 dated 16.07.2016

u/s 336/337 A(iv) PPG P.S Topi and in

pursuarice of said criminal case petitioner was 

arrested. Petitioner moved an application forvthe 

grant of bail but it was declined, thereafter on 

application of petitioner Medical Board was 

constituted to determine the nature of injury of 

injured complainant. According to the Medico­

legal Report of Board the earlier Medico-legal 

Report was found incorrect and petitioner was 

allowed bail by this Court vide order dated 

23.01.2017. As petitioner was implicated and
O
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, arrested. in the aforesaid crimirial case, so he

was dismissed from service vide dismissal order

bearing endorsement No.3354-57/PA dated 

30.09.2016. passed by the District Police Officer,

Swabi. The petitioner feeling aggrieved, from his 

. dismissal from service approached this Court for 

constitutional interference on the ground that his

service was dismissed in violation of law and has'.
- \

not been treated according to the law of the land.

3. Comments were called from

respondents among them respondents No.1 & 2 

submitted their comments and supported the

dismissal order dated 30.09:2016 with further

assertion that they have riot violated the

. provision of the constitution particularly Article 4 

& 25 of the Constitution of the Islamic Republic of 

Pakistan as petitioner was involved in criminal

case vide FIR No.487 of 2016 mentioned above, ' 

so he was dismissed from service according to 

Vy^ ' the Service Rules.

4. Arguments heard and record perused. 

According to the record it is admitted 

position that petitioner was appointed as

5.

•Ijaz*
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Constable bearing FC No;92 in Special Police 

Force, Swabi vide appointment order dated 

14.07.2014. It is further admitted position that, 

after the registration of aforementioned criminal 

case the services of petitioner as Constable in 

SPF, Swabi were dismissed vide impugned order 

dated 30.09.2016. the arguments of learned 

counsel for petitioner that mere allegations of 

commission of an offence and registration of FIR

against a person would not apso-facto declare 

him guilty and would be presumed to be innocent 

unless and until is convicted by competent Court 

of law and.the employee/civil servant can only be

suspended and could not be disrhissed from 

service. In this respect learned counsel-referred 

judgment of Hon’ble Suprenie Court of Pakistan 

titled as “Habib Bank Ltd Vs Ghulam Mustafa

Khairati” cited as 2Q07 PLC (C.S) 997 and - 

referred Civil Service Regulations (C.S.R)

Article 194. The Provisions of Article 194 of 

d.S.R is reproduced as below:-■V.
"A Government Servant who has 
been charged for a criminal offence 
or debt and Is committed to prison 
shall be considered as under 
suspension from the date of his

•Ijaz*
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arrest in case such a Government 
servant is not arrested or is 
released on bail, the competent 
authority may suspend hint, by 
specific order, if the charge against 
him is connected with his position 
as government Servant or is likely 
to embarrass him in the discharge 
of his duties or involves moral 
turpitude. During suspension 
period the Government Servant 
shall be entitled to the subsistence 
grant as admissible under F.R-53.

6. . According to the aforesaid article, if 

civil servant or employee has been charged for a 

criminal offence, he is considered under

suspension from the date of his . arrest and 

cannot be dismissed from service. So, deriving 

wisdom from the judgment of Hon'ble Supreme 

Court referred above and in the light of. above 

reproduced Article 194 of C.S;R. we hold that if 

. criminal case is . registered against the civil 

^ servant or employee the employer is suppose to 

suspend that civil seryant/employee instead 

dismissing him from his service/employment.

1 In the instant case the decision of

FIR/trial Is. pending and petitioner is on bail 

therefore, it was better and lawful for the 

employer to had suspended him till the decision

I

4
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of criminal case registered against him in view of

Article 194 of C.S.R and. above referred

judgment of Hon’ble Supreme Court, but the law 

has not been followed as under no law they can 

straightaway award penalty of dismissal from 

service and it can opiy be imposed unless and 

until delinquent is served with show cause notice 

, as well as after inquiry.

V

8. Thus what has been discussed above,

we allow this petition, set aside the dismissal

order dated 30.09.2016 and restore his serviceI

with all back benefits.

AnnouncQd
14.02.2018.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
i-’i

• Service Appeal No. 15181/2020
/,

Date of Institution ... , -’ • 09.11.2020

Date of Decision ... 17.01.2022

y

Mr. Ismail-Ex-LHC District Police Mardan.
. . (Appellant)

VERSUS

Inspector General of Police Khyber Pakhtunkhwa Peshawar and other’s.
(Respondents) i

. Taimur Ati Khan, 

. Advocate
i

For Appellant

Muhammad Rashc-cd, 
Deputy District Attorney nFor respondents

AHMAD SULTAN TAREEN
atiq-ur-rehmaniSazir

CHAIRMAN
MEMBER (EXECUTIVE)• • •

i'

JUDGMENT

ATIO-UR-REHMAN WAZIR MEMBER Brief facts or the

case are that the appellant while serving as Constable in Police Departrtierit was 

charged in FIR U/Ss 365/302/419/420/468/470/47IPPC & 15AA Dated 06-04-

2020. The appellant was arrested, by Ideal police and was confined in judicial ,, '

lockup. The appellant was also suspended from service and departmental
* •

proceedings conducted against him and ultimately the appellant, :while in'jail 

dismissed from service vide order dated 17-09-2020. The appellant was 'released 

on bail vide judgment dated 07-08-2020. Feeling aggrieved of his dismiss^ I, the 

appellant filed^departmental appeal, which was rejected,vide order dated 12-10- 

2020, hence the instant service appeal with prayers that, the impugned prders

■ ATI
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' ■

y/
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. dated 17-09-2020 and 1.2-10-2020 may be set aside and the appellant may be re­

instated in service with a i back benefits.

Learned counsel jfor the appelfant.has contended that the appellant^-'has 

not been treated in acco'rdance with law, rule and policy on subject and acted in 

violation of Article-4 of] the Constitution and unlavrfully issued the impugned 

order, which is unjust,, unfair and henCe not sustainable in the eye of law; I that 

the appellant was not directly involved in criminal case but he was charged] U/S 

164 Cr.Pc and that, too, with inordinate delay which by itself is the proof that the
I '

charge against the appellant is false and concocted and he was made a scapegoat 

on the basis of his family relations and because of the fact that he was serving in 

police department to damage his service career; that under police rules,.the
i ' ■ - |

respondents were required to issue charge sheet/statement of allegation, vyhich 
Tof law ilut they failed in utter disregard of set procedure and law,

the impugned orders are unlawful and hence not tenable; that mere
'' ■ ■ ' • !

, registration of FIR against the appellant cannot be taken as a Gospel truth in as

much as the allegation have to be established in the competent^court of lav\
I '

until then the accused jwould be presumed to be innocent; that in view 

matter CSR 194 mandates that-a civil servant who is charged for a criminaljcase 

and is arrested is to be deemed as suspended and until finally convicted bv the 

competent court of lavy, mere on the basis of FIR cannot be dismissed from 

service; that the appellant was granted'bail by . the competent court of law and - 

has. not yet been convicted for the offense, hence the impugned orders are highly

02.

are requirem'

tj

and

of this :

arbitrary in as much as the appellant was kicked out of service in the basis of 

unconfirmed .and unproved allegations; that neither any inquiry was conducted

into the case nor any documentary proof or oral evidence was recorded in

presence of the appellant nor he was afforded opportunity to cross-examine 

witnesses; that entife action was taken at the back of the appellant, thus the 

appellant was condemned unheard; that it is a well settled legal proposition that. '

such

■
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regular inquiry is must before imposition of major penalty of dismissal |from 

service; that Article-lOA of^the Constitution read with section-16 of Civil Sejvant
'•A j .

Act,.19-73 provides for light of fair trial and- that too as per prescribed lav\i and . 

rules for the determination of every civil right and obligation or any criminal 

charge against a person, thus the impugned orders are void ab initio as well as’

. against the. principle of natural justice; that no meaningful opportunity of 

personal hearing: was afforded to the appellant, which is mandatory requirement 

• of law, thus the appellant was condemned unheard, as the action has been taken 

at the back of the appelant, which is against the principle of natural justice; that 

the appellant served the department for 11 long years and during the period, do, 

■ has never been departnentally proceeded against, rather he has' been awarded 

with commendation certificates.

03. Learned Deputy District Attorney for the. respondent has contended that
- ^ i

the appellant was place! under suspension on account of registration of .FIr|u/Ss 

365/302/419/420/468/‘^70/471PPC &, 15AA Dated 06-04-2020; that the appellant 

proceeded against departmentally and was afforded "every opportunjty of 

defense; that the appellant was served with charge sheet/statement of allegations

as well as show cause notice; that during the course of inquiry, the appellant:
1

■ afforded full opportunjty of defense, but the appellant failed to prov^ his" ■ 

innocence; that after conclusion of the inquiry proceedings, the inquiry c|fficer

recommended the appellant, for award of rhajor punishment of dismissal'from
\

service, which does commensurate ,with gravity of the miscondurt of the 

appellant; that departmental appeal of the appellant 

, rejected being devoid of merit. . ■ .

was

was

considered but; waswas

04.. We have hearc learned counsel for the parties and have perused the

record.A'.V'jr-Ko ■
I .. J

05. Record reveals that the appellant was proceed against, while he 

behind the bars. The inquiry report to this,effect would reveal that it
'^^0' was

5 M
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regular inquiry^ as the inquiry officer admitted to the fact that the- officjal is. 

behind the bar, but is involved in a criminal case, hence he should be dismissed 

from service, hence it was a summery procedure without ascertaining facts and 

■ without adhering to the method prescribed in law. Allegation of his involvement in 

criminal case would need a bigger inquiry as it would involve strong evidences for 

proving his guilt, but tie respondents adopted easy way. The correct ccjjurse 

■ would, have been to suspend the appellant from service under section 16;:,9 of 

Police Rules, 1934, whici specifically provides for cases of the nature and to 

for the conclusion of the criminal case, but the respondents hastily initiated 

departmental proceedings against the appellants in absentia and dismissec him 

from service before conclusion of the criminal case. It is a settled law that

\ ■

wait

dismissal of civil servant from service due to pendency of criminal case against
■ • ' ' ■ i ■ , . '

him would be bad unless such official was found guilty by competent court, of law. ■

Contents' of would remain unsubstantiated ^allegations, and based oni the 

sapie; maximum penalty could not be imposed upon,a civil servant. Reliance is 

placed on P-U 2015 Tr.(Services) 197, PU 2015 Tr.C. (Services) 208 an^l PU 

2015 Tr.C. (Services) 152. , . -

•

06. Placed on record is charge sheet/statement of allegations dated 12-05-

2020 containing the charges of his involvement in criminal case with no spiecific 

charges, thus the'aut lorized officer failed to frame the proper charge and

communicate it to the appellant's alongwith statement of allegations explaining 

the charge and other relevant circumstances proposed to be taken into
consideration. Framing of charge and its communication alongwith statement of

allegations was not merely a formality but it was a mandatory pre-requisite, which

was to be followed. Rel ahce is placed on 2000 SCMR 1743. In addition, it is also
' .1

such charge sheet was actually served upon the appellantnot clear as to whether

or it was only eycwash.

/
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' «J • In absence of any solid proof, the inquiry officer only relied on his own 

wisdom. In a manner, the appellant was deprived of the right to defend his cause 

and which smacks malafide on part of the respondents. It is a cardinal principle of 

natural justice of universal application that no one should be condemned-unheard 

and where there was likelihood of any adverse. action against anyone, the 

principle of Audi Alteram Partem would:require to -be followed by providing the 

person concerned an' opportunity of being heard. The inquiry oTicer 

recommended the appellant merely upon his involvement in FIR.and with no solid

evidence against the appellant. Mere reliance on FIR and that too without-
,1

confronting the appellant with the same had no legal value and mere presumption 

does-not form basis for imposition of major penalty, which is not allowable under 

the law. . ' ■ ‘

07.-

08. In circumstances, the instant appeal is accepted., The impugned orders 

dated 17-09-2020 and 12-10-2020 are set aside and the appellant is re-ins:ated 

into service. The intervening , period is treated as leave of the kind due. The 

respondents still have an option under the provisions contained in Rule 16:2(|2) of 

Police Rules, 1934, if-decision in the criminal case, was found adverse. Parties‘are 

left to bear their own costs. File be consigned to record room.

ANNOUNCED
17.01.2022

OLTANTAkEEN), - 
CHAIRMAN

(ATIQ-UR.REHMAN WAZ 
MEMBER (E)
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WAKALAT NAMA•s -

/ 'I 4' .
U. ?V-''

1Y’ / ^IN THE COURT OF. V /

!>'(

__Appellanf(s)/.Petitioner(s)

VERSUS
/ / • - - • • f f(i4 > Y r Respondent(s)A

/.
I/We ___________________ _ do hereby appoint
Mr. Khaled Rchman, Advocate, Supreme Court, Mr. Muhammad 
Amin Ayub &. Muhammad Ghazanfar Ali, Advocates in the above 
mentioned case, to do all or any of the following acts, deeds and things.

,1. To appear, act and plead for me/us in the abOve mentioned case in 
this Court/Tribunal in which the same may be tried or heard and 
any other proceedings arising out of or connected therewith.

2.. To sign, verify and file or. withdraw all proceedings, petitions, 
appeals, affidavits, and applications for compromise or withdrawal 
or for submission to arbitration of the said case, or any other 
documents, as may be deemed necessary or advisable by them for 
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may 
, be or become due and payable 'to us during the course of 

proceedings. ' ' ■ .

AND hereby agree:-
That the Advocate(s) shall be entitled to withdraw from 
the prosecution of the-said case if the whole or any part 
of the agreed fee remains unpaid.

^ In witness whereof I/We have signed this ■ 'Wakalat Nama 
hereunder, the contents of which , have been read/explained to 

- me/us and liilly understood by me/us this _______ • ^

a.

. —ftAttested & Accep.tedj by
Signature of Executants' \

\
. \ ____

Khaled Rahman,
Advocate, ■ '
Supreme Courfp^akistan

&

Muhammad Amin Ayub
Advocate. High Ci>iirt

■ ■ ■ -

Muhammad^hazanfar Ali
Advocate,. Court

.&

4-B, Haroon Mansion 
Khyber Bazar, Peshawar 
Off: Tel: 091-2592458
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