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BEFORE THE HON^ABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR

12(2) CPC PETITION NO.

Secretary, Administration Department (Petitioner)

Versus

1. Mr. Khan Bahadar, Driver, Higher Education Department.

2. Secretary Higher Education Department............................... .(Respondents)

Application under Section 12(2), of Civil Procedure Code 1906., for setting aside
the judgment/order dated 31-05-2022 obtained by Respondent No. 1 on the basis
of fraud, mis-representation and concealment of facts from the Hon’ble Service
Tribunal Peshawar in Service Appeal No. 1011/2012

RESPECTFULLY SHEWETH:

The Petitioner presents their grievance as under:-

A. That since bifurcation of E&A Department in 2001, the posts of Driver, being 

centralized cadre posts, on the basis of relevant function enumerated under E&A 

Department in Schedule-II of the Rules of Business, 1985, is filled by initial 

recruitment through Departmental Selection Committee under the Chairmanship of 

Secretary Administration.

B. That Respondent No. 01 was appointed as Driver (BS-04) by the Respondent No. 02 

(Higher Education Department) (Annex-A) for which Respondent No.02 was not 

competent to appoint a Driver at the strength of Administration Department.

C. Hence, Respondent No. 02 (Higher Education Department) in compliance of 

directions of Administration Department, terminated Respondent No. 01 

16-08-2012 being not appointed according to the rules/regulation.

D. Thus the appointment order of the Respondent No. 01 (Mr. Khan Bahadar, Driver) 

was issued by incompetent Authority and it was void ab-initio hence, under the law, 

no vested right accrued. to the petitioner as a result of appointment passed by 

incompetent authority.

E. That the Respondent No.l (Mr. Khan Bahadar, Driver) was re-appointed as Driver in 

Govt. Girls College Hayatabad Peshawar on 04-12-2012 after his termination on 

16-08-2012 by Respondent No.02 (Higher Education Department) (Annex-B).

F. That Respondent No.l (Mr. Khan Bahadar, Driver) had filed an appeal prior to his re

appointment on 14-09-2012 in the Khyber Pakhtunkliwa Services Tribunal.

G. That the Hon’ble Service Tribunal vide judgment dated 31-05-2022 (Annex-C) 

allowed the appeal and directed the Respondent No.02 (Higher Education

on



3
Department) to re-instate the Respondent No. 01 (Mr. Khan Bahadar, Driver) in 

service with effect from 16-08-2012 with all back benefits.
£ il-

H. That Respondent No. Q1 (Mr. Khan Bahadar, Driver) got judgment in his favor on the 

, basis of fraud and concealment of material facts from the Hon’ble Service Tribunal.

I. That during the claimed period for re-instatement into service, he remained employed 

in Govt. Girls Degree College Hayatabad and received regular salaries and other 

benefits for the said period up-to date which is clear from his Service Book 

(Annex-D) which is a proof of his being in-service till date.

J. That the Respondent No. 01 deliberately concealed the actual fact from this Hon’ble 

Tribunal that the Respondent No.01 (Mr. Khan Bahadar, Driver) was re^-appointed 

and is still in-service drawing salaries and other benefits from Higher Education 

Department for the period which is mentioned in ibid Judgment of the Hon’ble 

Service Tribunal.

K. That the Petitioner (Secretary Administration) was not heard properly to explain the 

real position of the Respondent No.Ol that he is still in-service and his plea for re

instatement into service alongwith all back benefits is infructuous;and baseless rather 

misleading, fraudulent and illegal void ab-initio.

L. That if the Respondent No. 1 is re-instated into service in pursuance of the .Judgment 
of Service Tribunal, it would double appointment/employment of the of the

t i.{. V
Respondent No. 1 under the same Govf.'i^e. Government of Khyber Pakhtunkhwa.

mean

M. That if the judgment of Service Tribunal is implemented and the Respondent No. 1 

receives all back benefits, it would mean double remune'ratioiVsalaries for 

Respondent No. 1 for the same period of time.

N. Thus the order arrived at by the Hon’ble Tribunal merits dismissal and subsequent 

release of the salai*y of the Petitioner (Secretary Administration) which was attached 

on 06-02-2023.
Praver:-

In view of the above facts, it is, therefore, most respectfully requested that while 

allowing this petition, the Judgment dated 31-05-2022 may be set aside on the 

basis of concealment of facts from the Hon’ble Tribunal with heavy cost.

Secretary,
Administration Department.

(Petitioner)



kBEFORE THE HON’BLE KHYBER PAKHTTINKITWA SERVICE TRTRTTNAT
PESHAWAR

12(2) CPC PETITION NO.
IN S.A NO. 1011/2012

1. Chief Secretary, Khyber Pakhtunkhwa.
2. Secretary, Administration Department............................

VERSUS
Mr. Khan Bahadur, Driver, Higher Education Department. 

2. Secretary, Higher Education Department..............

.....Petitioners

1.

Respondents
j

AFFIDAVIT

k Majid Hannan Lodhi, Section Officer (Litigation) BPS-17, Judicial Wing, 
Establishment Department, Govt, of Khyber Pakhtunkhwa do hereby solemnly declare 

contents of the reply to Show-Cause
nothing has been concealed from this Hon’ble Tribunal.

that
correct to the best of my knowledge and record andare

DEPON^T

No. 13503-8092069-1

Contact No. 0333-6253335
V,
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Dated Peshawar the -1 October. 2011 ■' •-:

■ ORDER i
1r

imSPG/HE/iy^han Bahad.r/70Tr ; Under mle 10 Sub ru]e-2 of ,he N-WFP Civil '
Servants (Appomtment," Promotion, and .Tr^sfer) Rules.

•'a *

, . 1989, read with amendment
made v,de notification No. SOR.VI(E&aD)1,13/2005 dated 10-013-2005. Mr! Khaa
afi^2^£::i{0^r.Khan R/0 Village Gul Kltan P.O.Shodag. Dir.tritd ClwS^is 

hereby appointed as Driver (BS^04)-. (52001230-12100) against an exis.ing vacancy in ' 
Higher Education Department w.e.f 01-10-201 i on the follo wing tet

ini: & conditions.

He will get .pay at the minimum of BS-04 including usuai allowances as

PrwilnTFidVcTFT 7“'“ Co^tnbutoiy

^ He shall, produce a Medical Certificate of. fitness 1-om Medical '

vi. to join at his own expenses. ■ ■

^^^2i02) years under Rule 15(1) of •Civil Servant (Apporntment, Promotion &Traiisfer), Rules I?89. : ■

2., If he accepts the post on these conditions, he should report for duty to.'tl'v "
undersigned withinl4 days of the receipt of this order.

1.

11.

;

1|
I!

IV. •

V.

'5
i
IJ

t '

SECRETARY HIGHER EDUCATIONEnclst. No & Date even

A copy of the abo ve is forwarded for information to the :-

riFieO TO Eh TRUE copyi' Accountant General, Khyber PakhtunkliWa Peshav/ar.
" ' ' Depanmeni, Khyber ,•

PS to Secretary, Higher Education Department.
PA to DS (Admn), Higher Education-Deptt;

■ Bahadar S/0 Wazir.Khan, R/0 ViUage Gul KJian P 0
Shodag, District Charsadda. ■ . ‘ '
Accountant, Higher Education Depit: ' , .

.•V.. ••'s
3- * :

arid Kundi 4-

, ...vfP‘f'K>^l3n
5-

1
6-

rv
' .1^
■7^

MADf
SECTION OFFICER (Estt; S Ao'mnJ

: -y
• V.

u- ._ig
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Pv:?aWm MFlGEOFTinC PRINCIPAL GOVT; GTULS DEGREE COLLEGE HAYATABAD
s%w -' - te'.-. a'ESHAWAK).

OFFICE ORr>FRV'
v>

Dcpartmoiit Selection Gommittec, the undersigned is . 
P^’^/^sed to appoim Mr. Klinii IJaiuidar S/0 Wazir Khan Candidate against the vacant post in BPS-04 as 

5: Oliver (5200*230^12100) pulse usual allowances as admissible under the rules frbrh the date of taking
/ over charge on the terms ni'.d conditions mentioned below at OGCJ layalabad (Peshawar).

lEHMS & CONDITIONS.
Their appoinlniciu is purely on temporary basis, and as per Govt. Policey

2. 1 hey should produce health and age certificate from the Civil Surgeon Peshawar
3. Their Service arc liable to terminalioii on one month riotice from either side, in case of 

resignation without notice one pay sluill be forfeited to the Government.
4. 'No. pension benefits whatsoever Is allowed.

T hey shall be governed by such rules and regu|alions as framed from lime to time by the Govt.
6. Charge rcpoit should be submitted to all concerned.
7. No.G.P.fund contribution will be made; however they will contribute 10% of pay towards 

C.P.Fund.

'■P

5.

PRiNCIPAL
GOVT: GIRLS DEGREE COLLEGE 

HAYATABAD (PESHAWAR)

Endst.No. lApptis: i/lhLpate

Copy of the above is forwarded for information to the;-

-1. Accountant General Khyber Pakhtunkhwa Peshawar.
2. The Director of Higher Education Peshawar.
3. The Accountant local College.
4. the Class-IV concerned.

72012

;

'■e.i

1 i

I,I

^R^n^PAL
GOVT; GIRLS DEGREE COLLEGE 

HAYATABAD (PESHAWAR)

J
■;
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August,2012

oQ=>^

■^<aa23j2EtfS^^'
. - - Dated Peshav^s'' the 16

. *.
ORDER:- . „ u .,w,hi1 ■ ^ .' : ■WHEREAS;.^Mr/ Kh::(n Bahadur ;.' ■

vide order bearing-No. SOWnu/rr. ,

•••
,.|^ cnr^/HF/PF/Khan

was.
■ cbdal formalities

. , 01-I0r2011.
.'PaKhtunkhwa

whereas. - Adm against.said:post vide .Qrder No. .-

posted another subsequently advised this

- E&A(AD)4(04)/2010 date ^ .,,t_ht Wddr'of'Mr, Khan:'Bahadur

, Department to No.-E&A(ED)04(04)/20i0 dated
■ Driver to adjust the fresh incumbent.vide,

3117-2012-

f2.-' . tl!S
,1

!
• 1,

Chief Secretary, K.hyber
3: WHEREAS',, the

; Pakhtu.nkhwa Vide a note dated 7:8 201/
!

iuest.of-'thi.s
And WHERE*®' ^ «'

0,padn,an.was™dne..dn,Gni.,Secrd«-,.E->vE-R..•• 4.-
f ■'

■: .>!•

•' - -Vi:8-2012... .
in Higher Education

'
the competent .Authority ■ nriver

■.sewices.ofM'r Khan Bahadur as ..
;- 5 . in view of the above

i,. Department: hereby-terminates the

,116-8-2012

1 \
|j

^ SECRETARY TO. '
: " govt.ofkhyberpakhW

higher education DEPA.R 1.

w.e
HWA- 

ME.NT ■
S. ■•a!

Cnri^t No

A cop, of « I

, Official concerned.

.r

Khyber I

2-
^gTiriEO TO B2 Ti^UE-COP?!' ^

i Farid UHah Kundi
U Ad V 0 c a i t" *0 in' i’<o c.f! rd 
Isiipi'Cii'T-.- Cs 'ui .

T/;/•7- KiTl

.'Eofr :yAdrnn) ■

ZAP
^ ./?SECT10^FF''^^^.WVVA."'> - *

• -4'
'A

■L\ W
M

L • ;i'l
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. LEGIBLE COPY/

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESKWAR

InK

i;
fOj

Ir
•!:r. Service Appeal No. 1011/2012?•

I;'"'
S- ^ I':' BEFORE: . MRS. ROZINA REHMAN ... MEMBER G)

mI
I MISS. FAREEHA PAUL . : ... MEMBER E)I.
i

WI Khan Bahadur Ex-Driver Higher Education Department, Peshawar.k
(Appellant)I

5:
'

I:. ■ VERSUS
I
I i:

1. The Chief Secretary Govt, of Khyber Pakhtunkhwa, Peshawar.
2. The Secretary. Higher Education Govt, of Khyber Pakhtunkhwa 

Peshawar.'
3. The Secretary Administration Department of Govt, of Khyber

Pakhtunkhwa, Peshawar. • ,
4. Mr. Jan Bahadur Driver, Higher Education Department, Peshawar. ...

(Respondents)

3]

i/it:'-I- m|- m
*1' mi'.k

I-3

m 'W-''
. I Mr. Ashraf All Khattak 

Advocate
!■ ' For AppellantI-.

Mr. Muhammad Riaz Paindakhel 
Assit Advocate General - For respondents

h'
ii'

F;-
..3 Date of Institution 

Date of Hearing.... 
Date of Decision.....

...14.09.2012 ■
...31.06.2022
31.05.2022

w.

1$ r-

|>i TUDGEMENTW
.!
m•1 FAREEHA PAUL. MEMBER (Eh The service appeal in hand has been\

W-
A instituted under Section 4 of the Khyber Pakhtunkhwa Service Tribe Act, 1974,I; 5|-f.

h
n. against the impugned order dated 16.08.2012 whereby service of the appellant

h:

had been terminated'and order dated 10.09.2012 whereby his departmental-’-■I
, !r

appeal was rejected1
CPRhFiED.iC BE TRUE COPVJ

;■•- 3 ■/

( •'
■k

'r-'m
rsno ui'Clh Kundi ■ ■ 

; /'•dvocai0'^on-Rei:ord ■ 
Supre.T;;:.' C
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' •:•r

• # . - .................................................... ■ , r . . •

: ,'^.Bxi^fiacts:pftlie:ease7as;:^iyen in the-.memoran^^^i ' -.o.
regular , basis vide order ,•it. •

tl^e:;appeM;■yas:v£ippb^IltQ^i;.*iyp^(^^^

'by:-llighfei\:,^catioH;Sipartraent: lO^yber PaJditoniA^wa
• “V-.

. T ■

dM^d:- Q-l:.:ld.'2.Qik2
’•V . *

duty, and- staited .serving.^to'the best of-his, 

I. capabilities and no' complaint .was ever lodged :against him- during ms entire 

.sei vice period. Suddenly'his'services were terminaied by the'departnienr..vide 

order:dated 16.08.2012 on the ground that another'Driver, Mr. Jan Ed'.adun

I !-
C'-' Peshawar.’ He assumed his

c
i-

•t-

I|. had .been- appointed on tlie'; post of appellant' by the Administration- .

Go'yernmeiit of Khyber Pakhtunkhwa vide its order '.dated ■ 

12.07.2012. Aggrieved from the imputed tenriination order appeiiant.. .. 

preferred departmental appeal dated 28.08.201.2 but the, same was regretted 

vide letter-dated ip.09.20l2 on the-ground that termination order “had been 

directio'ii' of respondent 'No. 1, the -Chief ; Secrets.ry .b-hyber

I ■■
i: DepartmentH'f .
i'

V

d: . ii~L- ■
■ n ■I
iy

i:tf issued on.

'4' ■ PakhtLinldiwa. Hence the. instant swice appeal.

.(

1 3. oil notice who . subrnitted written-Kespondents were'put

the appeah.'Weihave he.ard the learned counsel for the a;-,pedant
-r
f ■' •

comm puts on?-
learned Assistant-Advocate General .and perused die

U™e.co„„s. to, *e

servedupon-theappellantMqra^^

I- as well as the;-

V

' I ^ 4.-

,r violation of Aiticte. 4 of-the1
: ^ -•*

‘ that he wasi
«■

t F- 'e..
f

h' erv-.r- j :jd

t
i *

■; •

'--awas asy _

'iv i•?.•.! i'-'" /
■ C ••

h. was.
'V,

. V'rr.

~

J-i
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'i

ft
2 Biief,facts of the case, as given in the memorandum of appeal, are that 

the appellant was appointed as driver (BPS-04) on regular basis vide 

order dated 01.10.2012 by Higher Education Department Khyber 

Pakhtunldiwa Peshawar. He assumed his duty and started serving to the 

best of his capabilities and no complaint was ever lodged against him 

during his entire service period. Suddenly his services were terminated 

by the department vide order dated 16.08.2012 on the ground that 

another Driver, Mr. Jan Bahadur, had been appointed on the post of 

appellant by the Administration Department Government of Khyber 

Pakhtunkhwa vide its order dated 12.07.2012. Aggrieved from the 

impugned termination order appellant preferred departmental appeal 

dated 28.08.2012 but the

I’-

A'*

m

:&■

r-
*

'■h'I i,

1^'-

1^.
same was regretted vide letter dated 10.09.2012 

on the ground that termination order had been issued on direction ofm-

respondent No. 1, the Chief Secretary IQiyber Pakhtunkhwa. Hence the 

instant service appeal.
t-

3. Respondents were put on notice who submitted written, replies/ 

comments on the appeal. We have heard the learned Counsel for the 

appellant as well as the learned Assistant Advocate General and perused 

the case file with connected documents in detail.

I
■f
i

■i
Iv:

1

4. Learned counsel for the appellant argued that respondents had in 

violation of Ai'ticle 4 of the Constitution of Islamic Republic of Pakistan 

and that he was appointed on regular basis and services of regular

wm.

employee could not be terminated without adhering to prescribed 

procedure. He further contended, that neither
mi
i a charge sheet and 

statement of allegation had served upon the appellant nor any inquiry 

had been conducted. The appellant was not given any opportunity of 

personal hearing, neither was any show

ll:
I Jft

■

)
I;

!If
It

CEHIii'itij T0.8E TRUE COpyl

^arid UPah TRjndi 
^'-vocate-on-Record

.'^uprG'713 Ccjri ftI ■ PaRfsiar}m

If

j|

I
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PLEASE SE&ITS 3. •
ii..v -.

:

V ='■ ■

cause'.notice'.'served .upbii'-iiirn,'I'iis .services had been tenninated ori tlimsy
ft*’- ■

' ^gmuhd^^that:since-resRbgd;^ 04^h^d^feii._£ippoihte^. on Sis post -of. ■ J
H -■
iii ■::c -V

■r
•^'Bppellant thevefoi-b his'sevvices stood cancelled. •

■■ ‘ ■■■':--■-■l: - ; ..V

The' learned-Assistant Advocate Oeneraf argued^'that seryices p^ ' 

appeliarit . were .terminated because Secretary; Administration department' haid .'

♦
r-: -

t .

. 5.;/ • 
■f

»r-
" 1

1^ appointed'26 dfiyers in'.Civil-Secretariat :yide order dated 12.0 .7.2012 under 

the powers vested in him vide section 4(3) of Appointihent/Prornotidri' and -

“Initial' '

:

• ^
'

■•Transfer' Rules -1989\of the .recruitment policy which - states,
;i‘ recruitment to'posts, in BPS-15 and belo.wnther.than the posts in the purview, 

of the Public Service Commission, inLall the d'epartments-.shall conlinu?^,to be-
f ■' ' . ' - ■ ■ ■■ ^ '' ' '

made ih accordance, with Rule- ID, - 11- and 12 .(Pait-III) . of the'Khyber 

Palditunlchwa. Civil Servants (Appointment, Promotion and Transi'er) Rules, 

1989, the,criteria’as laid'down in S&GAp.letter No.' SpRI(S&.G/'JD)4-l/75,.'

. dated 11.02.1987'.and tlie'zanaf allocation;-formula contained in S&pAD ' 

f ■ notification No:'SGS,iri(S&G^)3'-39/70 dated:02.10.1973 as amended from

time to-time.” ..Since appointment-of the appellant was neither in accordance- ' , ,

I
I

:■r 1

f

J;

m
n
i:

i\
i]
^ j

'with Section, 3 of (Appointment Promotion and-Transfer) Rules -nor. i;n 

accordance with re'cruitnie'nt policy therefore if was cancelled.
t .? ; 1
I.

;

6. After going through the entire record available before.'us and riesring the.

umehts put forth by the learned counsels it is. clear that appoinncent order- 

of the appellant.was issued by the. Govt, of Khyber PaldUunichuva Higher '

■ Education Department in the name of Secretmy Higher Education who, ih 

opinion, is afespohsible person and it not expected that he wo-.hd go against. 

the Appointment, Promotion arid Transfer Rules 1989.'-He issued-that order • , . ■ 

under Rule 10-and sub, rule 2.of APT rules which i-s yefy cjear^i'iat•initial ;-' ,

1

*• f

/
our

f

» I>

It-'

•i
. ;

‘'-1> k
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;3

BE cause notice served upon him. His services had been terminated on 

flimsy grounds that since respondent No. 04 had been appointed on the 

post of appellant therefore his services stood cancelled.

m
»■

f;

’IS

The learned Assistant Advocate General argued that services of the 

appellant were terminated because Secretary Administration department 

had appointed 26 drivers in Civil Secretariat vide order dated 12.07.2012 

under the powers vested in him vide section 4(3) of 

Appointment/Promotion and Transfer Rules 1989 of the recruitment 

policy which states, "Initial recruitment to posts in BPS-15 and below 

other than the posts in the purview of the Public Service Commission, in 

all the departments shall continue to be made in accordance with Rule 

10, 11 and 12 (Part-Ill) of the IChyber Pakhtunkhwa Civil Servants 

(Appointment, Promotion and Transfer) Rules, 1989, the criteria as laid 

down inS&GAD letter No. SORI(S&GAD)4-l/75, dated 11.02.1987 and the 

zonal allocation formula contained in S&GAD notification No. 

SOS.in(S&GAD)3-39/70 dated 02.10.1973 as amended from time to time." 

Since appointment of the appellant was neither in accordance with 

Section 3 of (Appointment Promotion and Transfer) Rules nor in 

accordance with recruitment policy therefore it was cancelled.

i''

.'i

j
.'I..r

a
m im

•11 E>- .1■»

V
WmiWi:-•I #

r

m
2i‘' ■

;
•;ws

P'!j\im

6. After going through the entire record available before us and hearing 

the arguments put forth by the learned counsels it is clear that 

appointment order of the appellant was issued by the Govt, of IChyber . 

Pakhtunkhwa Higher Education Department in the name of Secretary 

Higher Educatiori who, in our opinion, is a responsible person and it not 

expected that he would go against the Appointment, Promotion and 

Transfer Rules 1989. He issued that order under Rule 10 and sub rule 2 of 

APT rules which is very clear that initial

e.

Ah
IJ m-

I ;r

mmf-Ti
§■iliIE-

'WIt CERTIFIED TO GE TRUE CGFtl4

It
. Farid Uliah Kundi 

■ Advociiie-on-Record 
S(;pren-;o Cou/-; of PoddRfli11

I
I
I i;
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a-. • }.t fall within the purview/of C.opnrassiou shall 

Conuttittee afterivacancies are at;!veitised-. .

g^eliaiit indicatesi^hat his services.. ;

1973:and all the rules made theye-under

; r' ip ■- B

recruitraeht .to

fe raade l^-Departmeni^'

nevysp.apen-^Appoto

■ ■ ■ -1i

I

i.

bf ■ the. a
•n• «

• •r;
governed by Civil .Servants Act-1.■ij

were •; .
■1view i, was noted the. .h. ».ire .=.i«n taken »a, «ot ,nt

f ,eeotd„ee.with dt. I.w/tal«a ap,».l >« Land theteid.^; .(lowed and ; C

die i,npdgned .tdets ■d.t.d: I6:08.2012- and 10.09.2Dl,2 nn-e set aside.

1{i
1'- .

direbted-to reinstate the appellant in-service with effect fi-om ^ ,'l•1
.1- f- Respondents are 

16.08.2012 withnii back benefits, including his serviceice, salai7 and other-allied .1.

ii, 1?'.
t ■

. Consign.benefits. Parties ara left to bear their own costs'i ■
S'c. i .?

a hcrich. andi. court-in Peshawar and given under 
this 3V^ day.of May, 2022: _

our5 Pronounced in open 

seal of thejribunal
^ T.I ,;

on
’

%
% ■

I . < !

(FAREZHA PAUIi) 
. Member (E).

x0
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