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0‘1~..02'.;2023 Learned counsel for the pétitioner present. Mr. Umair Azam

Khan, Additional Advocate General t‘:or';the respondents present and
sought time for arguments on restoration application. Adjdumed. To

come up for arguments on restoration application on 06.02.2023

before the D.B.
v
- (FareehaPaul) _ (Salah-ud-Din)
Member (E) : Member (J)
06.02.2023 Learned counsel for the appellant present. Mr. Azam Umair

Khan, Addl. AG for the respoﬁde‘n“cs present.

wn@\“"a N.;E : Learned counsel for the appellant requested for adjournment
1A S - in order to further prepare the brief. Granted.. To come up for

arguments on restoration application on 14.03.2023 before the D.B.

| (FAREELAUI:) | (IQDREHMAN)

Member (E) : Member (J)
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14 Dec 2022~ Petitioner submitted - application for early
hearing which is allowed. This petition is fixed on -
CD . S .
lp&vi»@’_ 'f‘vwef 09.01.2023 instead of 28.02.2023. Parties be
. wf/vf J1e? informed accordingly.
%M\j‘w\wy o : “

“Registrar —

09.01.2023° Petitioner alongwith counsel present.
_ g p
L GED . : N T
pﬁ";{ Muhammad Adeel Butt learned Additional “Advocate
SY (PP : '
g‘a @Y General for respondents present. .

Former made a request for adjournment in order to
produce reported judgments, therefore, opportunity gl'antédL To

come up for arguments on restoration application on 01 .02.2023

before D.B.

L S
(Fareeha Pa

! (Rozina Rehman)
Member (E) Member (J)




D 10.08.2022

24.11.2022
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“Counsel for the appellant present. Mr. Kabar Ullah
Khattak, Additional AG alongwith Asghar Khan, Section

Officer for respondents present. .

Representative of

" respondent department

submitted written reply, which is placed on file. To come up
for further proceedings on 09.09.2022 before D.B.

75” 2y - Ii'; 22

Clerk of learned counsel
Muhammad Riaz Khan Paindakhel, Assistant-Advocate General "f()r

“the respondents present.

adjournment on the ground that learned counsel for the petitioner is
busy in the august Supreme Court of Pakistan. Adjourned. To come

up for arguments on restoration application on 01.12.2022 before the

D.B.

(Mian Muhammad)
Member (k)

(e Lo ;ws/f 5/0 ser lo he  case /% W“mm{

7° 28/2/ 23

(Fareeha Paul)
Member (E)

PrisPerr DB snat auustodn) fee case o oo

oL

or the petitioner present.

(Salah-Ud-Din)
Member (J)

Mr.

Clerk of learned counsel for the pefitioher requested tor
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o o :‘ '» N Form-A
‘ FORM OF ORDER SHEET
Court of, :
A Restoration Application No. | 318 /2022 . .
S.No. | Date of order Order or other proceedings with signature of judge

Proceedings

1 2 . ' 3

02.06.2022; The application for restoration of appeal No. 1381/2010
submitted today by Mr. Muhammad Zafar Tahirkheli Advocate-
may be entered in the relevant register and put up to the Court

kY * . . v

for proper order please.

REGISTRAR 5y {02

This restoration application is entrusted to Division Bench

at Peshawar to be put up there on 2p_ ob- 2222 Original file

% be requisitioned. Notices to the appeilant and his counsel be
also issued for the-date fixed. _ -

CHAIRMAN

Y
g

20" June, 2022 Counsel for the petitioner present. Mr. Kabirtllah™

.

Khattak, Addl: AG for respondents present.

| , , Respondents are directed through th¢ learned Addl:

AG to submit implementation report on or before the next

date. To come up for implementation report on 10.08.2022

before S.B.
"' (Kalim Arshad Khan)
‘ | “"Chairman




|, PS¢ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
g . PESHAWAR
C.M.NO.__.__ /2022
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Service Appeal No 1381 /2010

Ameer Muhammad Durrani " Versus Gowt. of KP.
INDEX

S No Partlculars ' | Dated - ~ Pages

1 Memo of- Pet|t|on & Affidavit | 1-2

2 Order - | 20-11-2018 3

3 Service Appeal No. 1381/2010 | _ 4-16

4 Order B 02-06-2021 17-18

5  CM126/2020 - : 19-20 |

6  Judgment 20-03-2022 : 21-26 .
73:; Wakalatnama ' | | 27 o
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 Peshawar, dated (Muhammad Zaf; Tah:rkheh) ,
1%t June-2022 ASC -
|
| s
1267,




. P BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
- PESHAWAR
S e \ N ' ZV ‘
(?ZM@(PWVDL/W AP N chyher Paliu e
lCr)]. M. NO. 12022 o t"bé |
. Piary NO-
Service Appeal No. 1381 / 2010 o ZML
Dated ==
Ameer Muhammad Durrani Versus Govt. of KP.

APPLICATION FOR THE RESTORATION OF SUBJECT APPEAL
DISMISSED FOR NON-PROSECUTION VIDE ORDER DATED
e AR 20-11-2018

RESPECTFULLY SHEWETH

1. That the above titled appeal was pending before the Hon’ble Tribunal along with
two other connected appeals No. 1606 / 2010 titled Balgiaz Khan vs Govt. and
1379 / 2010 titled ljaz Hussain Vs Gowt.

2. ' Thatthe present applicant along with two others Ejaz Hussain and Balgiaz Khan
were arrested by NAB, ref. No. 02 / 15 on 10-12-2014 and remained in lockup up
to 25-11-2014. _

3. That the cases of the appellant ad Balgiaz were dismissed and default on
20-11-2018, whereas the case of Ejaz Hussain service appeal No. 1378 / 2010
remained pending before the Hon'ble Tribunal. Balgiaz khan filed an application
for restoration through. CM No. 126 / 2020, which was accepted vide order dated
02-06-2021.

4, That the‘connected appeal No. 1606 / 2010 has been accepted vide judgment
I and order dated 29-03-2022 by this Hon’ble Tribunal, wherein the impugned
L order has been set aside and the case has been reminded to the department to
conduct de-novo Inquiry within a period of 60 days.

The applicant being similarly placed and positioned is entitled to similar
relief has allowed to Balgiaz Khan vide afore mentioned proceeding.

5. That in view of the dictum laid down by the august Supreme Court of Pakistan
1996 SCMR 1185, the applicant is also entitled to the same benefit, as allowed to
the others in.connected service appeals by this Hon’ble Tribunali.

6. That initially due to arrest and detention of applicant and later on due to his old-
age and ailment he was unable to approach this Hon'ble Tribunal within
statutory period of limitation. The absence was not intentional as the applicant
believed that his case is being pursued by his counsel along with other
connected service appeals. :
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In view of the above, it is therefore requested that by accepting this application,
the service appeal No. 1381/2010 may kindly be restored for its disposal in view of
judgment and order dated 29-03-2022 passed in service appeal No. 1606 / 2010.

F / '
~ ‘Applicant,
Through,
Peshawar, dated (Muhammad Zafar T?hirkheli)
01% June, 2022 : ASC

Affidavit

, |, Ameer: Muhammad Durrani s/o Khan Muhammad Durrani, the applicant, do
hereby state on oath that the contents of the above application are true and correct and

nothing has been withheld or concealed from this Hon’ble Court. .
k=
- eponent




» e /}th)/ Micknsicerf Pwiian’ 15 WUV

lumm to counsei fm thf. appc!iam and Mr., Zia’ ‘Ulhh Dcpulv BT
S

10.05.2018
'immu Attomey pmsent lumm to coumci tor the appul‘an& S_ggj§s' e

achoummcnt as semm counsef for - the appc]lant 1s not m dltenddnce

. F\dmumed To come up f01 'ngummts on 'f‘- it' 201 8 betfore P B

(Muhammad Amin Kundi) ~ - ) (Mulmiiad Hamid Mughal)
\/Iembel : o ' Membu '

‘i,fs.it-().2018- | Appellant in’ person and Mr. Zia: Ullah Iearned Deputy
‘ ‘ District Attorney. for the respondent present. Due to general strlke
_of the bar, the case s adjourned To come up on 20. 11 2018

before D.B. S
2 jMembcr :
20112018 Nemo for “appellant present. Mr. Kabirullah Khattak. -

Addl: AG Mr. zahid Ur Rehman, Inspector(Legal) for
respondents plesent The case was called several times todav
the last being at 3:10 pm, but none appealed oi behalt ot the

appellant D131mssed for none prosecution. Flle be consigned

- to the record room.

t

Chairtnan

- Amiouriced: . : - - - o
'L-,-‘h{f«?! ‘ 20.11.2018 : o :




BEFORE THE SERVICE TRIBUNAL KHYBER PUKHTUN A

!_(_HWA‘ PESHAWAR

Servnce Appeal No(gg( /2010

Amlr Muhammad Durram S/O Khan Muhammad Durranl

R/O- Nowshera Kalan Nowshera
- Ex- Sectlon Offrcer (Transport) Admlnlstratlon .

Departmeni_:-Cnvul-Secreta,rla.t,.Peshawar. ce .. .Appeliant

PR ’

A

z(///a

LEGAL REASON:

,yersus :

Secretary, ’Govt‘ of Khyber Pu'kht‘un .Khwa', Est'a_‘bllishmehht' "
,Department Peshawar - . ‘ B v
" Chief Minister, Govt. of Khyber Pukhtun Khwa, Peshawar |
through Chief Secretary, ‘Govt. of Khyber Pukhtun Khwa
Civil Secretarlat Peshawar )
Secretary, Govt -of Khyber Pukhtun Khwa Admlmstrataon ‘

| Department Peshawar AT, Ce e Respondents"

< >C=C>< == >¢(>< D=>O<=>

APPEAL AGAINST THE OFFICE ORDER N0 SO(E-

' II)(ED)3(719)/2007 DATED 18. 05 2010 OF .
RESPONDENT NO.1, WHEREBY PENALTY OF.
“‘DISMISSAL FROM SERVICE" AND “RECOVERY

"OF Rs126,16 435/-" WAS IMPOSED upon

APPELLANT OR OFFICE ORDER NO SOE-,.

. ,II(ED)3(719)/2007, DATED -2‘9.06.2010 OF
| RESPONDENT NO 2 WHEREBY DEPARTMENTAL ‘

' APPEAL OF APPELLANT WAS REJECTED FOR NO -

f‘(r‘ = r,"(u.k_‘;a'ﬂ;a

¥ 9'.,,“ e




Respectfully Sheweth

._'That appeilant was appolnted as Junlor ‘Clerk ‘in Civil -

: Secretarlat Peshawar on 19 01. 1973

That on the recommendatrons of Provmaal Seiection -

Board appellant was promoted from the post of:

; current charge basrs and posted as Sectlon Offlcer
(Transport) on 11 12 2007 ‘He was performlng hlS offlc:al

dutles to the best of his ablhtles and to the entlre'

A made agamst hnm in thls respect HIS servnce record spread

. services for the Iast thlrty erght years to the Departments '

That charge sheet was tSSUEd by respondent No 2 and not

| Supenntendent (BPS 16) to the post of Sectlon Officer on .

" satlsfactlon of hrs superrors and no complamt was never o

_over decades was neat and clean and rendered meritorious -

the IO contalnlng charges of vanous types In the_ |

g statement of allegatlon, an Enqurry Commlttee was

onstrtuted to probe rnto the allegatlons After the recelpt

statement of allegatlons be a!so consrdered as mtegral part'

respectlvely). -ﬂ

That serlous charges were Ieveled agalnst appel!ant in the-

" bound to probe rnto the charges as per the mandate of -

A

: of the charge sheet reply was submltted and demed the .

- .same wrth cogent reasons Reply to the charge sheet and "'

",of thls representatlon (Copres .as annex" “A” & “B"

: charge sheet ahd the Enqurry Commlttee was legally .

'!;tswn'

meryice ( Fiy ,,.,,.4

T Pemtgu e
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Ordlnance/ Law but the Commuttee drd not prosecute

- appel!ant in’ accordance W|th law and no statement of any_ .
- wntness was recorded in his presence nor he was afforded'

opportumty of ‘cross- examlnatlon

- 5. That the Enquiry Committee prepared self made report and

.’5ubmiltted.the- same to the authOr.ity for on‘ward'action._'l-

6. That on 11.05. 2010 appellant was served with’ show cause _

notlce relteratmg the charges of the charge sheet whuch, -

was replled by hlm on 17. 05 2010 (Coples as annex “C” &

3

“D" respectlvely)

7. That appellant was dlrected on 11.05. 2010 to come up. for. .'
| personal heanng in offlce of respondent No.2, alongwrth
o wntten reply to the show cause notlce on 18. 05 2010 at
. 09: 00 AM. Instead of competent authonty, personal‘ -
. heanng was conducted by PSO to respondent No 2. (a BPS-

17 Offlcer), whlch is agalnst the norms of the Ordmance
- 8. That .On 18 05, 2010 respond’ent N'o 1 issUed office . order~ .
 béaring No SO(E 11)&0/3(719)/2007 wherein penalty of

dlsmlssal from servrce and recovery of Rs 1 26 16 4_,5/-"7

.(wrthout provndlng breakup of the recovery amount) was

lmposed upon_appellant. (Copy.as annex “E")_.

. That bn 21.05. 201'0"appellant‘ subrnitte'd comprenensive

vdepartmental appeal by threshlng out all’ documentary

m.\m'.m' ffnkhfewdence but no heed was pald to the same by the -

NHervigeAriba




' authortty and then on 29 06 2/010 the same was rejected |

- by respondent No 2 wnthout support of any reason (Coples‘ '- .

A;of departmental appeal alongwrth annexures and re]ectron |

~

' order as annex “F” &“G" respectlveiy)

.'H,e'nce: this appeafl, i'nter ‘al‘i'a,‘_. on “the folioy\ring '

~_grounds;

GROUNDS

'A." That the rmpugned orders are agalnst Iaw facts and record

i

- on th,efollowrng reasons.,. .

: ‘a. That on 22. 01 2010 apoellant was served wnth’

. .charge sheet and statement of allegatrons and the'...-- ,
| _ proceedrngs of the enqmry were culmmated mto the‘
lmpugned order dated 18 05. 2010 i.e. for about four ,j- |

onths, whereas the Ordmance as weII as Para -2 of»'
:the statement of allegatlons duly srgned by the'-“.
~‘competent authorrty, strpulates | 25 days for | '
: completron of . enquury proceedmgs (Annexure I) _'
'Belng mandatory, no: one is legally allowed to:.
. devrate from 25 days Apart from thus, no reason for '

,extenswn of the enqurry proceedrngs by the h

Commlttee was Aever grven.

b. That as stated earller the Com'rni'ttee ‘did‘.'n“o_t“

; conduct the enqurry as per the mandate of Iaw It

NER

LV

.\m,kn@was mcumbent upon the Commlttee to record_




' B . That the impugned order is Iegally Irable to be set asnde on.

however no such evndence could be seen from the
whole. p‘roceedangs. On this score ~alone, . the

impugned action has no legal value..

.o T_hat‘?v as and when the in'cur,nbent"'is served. by the
final show ‘cause notice, it becdmes'rnandatory for
* the Committee/ 'Au.thOrity “to - provude all

' proceedlngs to’ the servant to. enable hlm to submlt

1

proceedlngs, as IS ev:dent from the notlce, was ever

actions to be null and v_ol'd. :

the followmg grounds

That in Para-2 of the show ‘CaUSe notice major

penalty of “Dlsmlssal from Servrce" was lmposed

statement(s) of w1tness(es) in presence of appellant -

comprehensuve representatlon- : but' no enqwry“"

‘supplled to -appellant. ‘Such lacuna vrtlat_es aII_ the -

' upon appellant (Annexure I11), whereas II‘I the order ‘

-No. SO(E INED- 3(719)/2007 dated 18 05. 2010 he o

has been awarded the penalty of “Drsmlssal from”

(Annexure-VI) No one shall be awarded wuth double

i punlshments for one and the same act as per Iaw

to a Jomt statement duly sngned by appellant and
. . TTESTEI) '

PYIRAPS u\.\f&& =

'Serwce | a_nd  recovery. of Rs 1,26,16 435/-'

"That the Enquiry Committee di.d' not giVe'any wéight |




' and request forJustlce

tw Ex Cashlers (Transport)- Cof - A-drn-ini:stra_tion'

- _Department (Annexure VII), whereinll"the' 'factual_
_pos:tlon was brought |nto the notlce of Enqu:ry.
Commlttee but no welght was grven, WhICh is- |

- ',anustlce-,and_.-based_on malafide mtentlon_.‘

) Tha't". in '-the' »above s»tatem‘ent,: it‘ :_;Qas cl.early |
"m'enti,on_ed that sorne of the"payments vyere made to .
.'ExjAdditional ) Sje'cr'eta"ry' (Admn), "'Adn.ii'nistration

’;--‘D'epartn1ent- directly or’t'hrough hIS P;A' (Syed'Irfan,'f

Shah), as the underSIgned was asked by |mmed|ate‘

) 'boss to arrange payments for the repalr and POLV | |
: charges for the vehlcles provnded to some- Polltlcal
bPersonnel Guests/ Offlcers of the Ch:ef Mlmsters ,‘
.‘Secretartat Khyber Pukhtun Khwa As Addltlonal"’-‘-
: Secretary s the next hrgher authorlty in the

' _Department after Admmastratlve Secretary, appellant
‘was bound to obey the orders of 1mmed|ate boss and .
dld not want to make any hurdles in runnlng of-_ :
-'-offlcral busmess However, the Enqurry Commnttee

nnstead of cons:derang the above—mentloned facts . :

dlrectly held respons:ble hlm for all thls sutuatlon by'_' |
| showmg the amount m the total amount of recoveryf
_' amountlng to Rs. 1, 26 16 435/- in_the order ssued

" by respondent No 1, Wthh |s hrghly condemnable

A TESTE'D .

e P rnhung“

.é'&?&.&ﬂi’l“d-’ Co




That the charge of mls approprlatnon/ embezzlement i

of auctlon money amountlng to Rs 72,07 742/- was '
"also leveled agamst the appellant m the charge sheet
.and statement of allegatlons lssued on 22 01.2010.
. 'In thlS regard a comprehenszve reply was subm:tted,
' ~Ato the Enqurry commlttee on 30, 01 2010 (Annexure—‘

II) whereln |t was mentloned that as per Rule 7(1) of

Treasury Rules Vol-I & II, the amount S0 generated'

" as revenue must wnthout undue delay, be pald in full
into a treasury or bank and shall not ‘be re- o

approprlated to meet departmental expendlture o

(Annexu re-VIII) ;-

A"Similarly, Para-26 under.heading “Ch-apt'er¥3 =
Revenue & Recetpts" of the GFR is also crystal clear

on’ :the subJect matter (Annexure -1X). he

"embezzlement/ mlsapproprlatlon of Government '

funds was brought |nto the notlce of the Enqurry

_ Commlttee, whlch was commltted by the DDO of that |
'perlod i.e. Mr. Shahrd Sohall Ex Sectlon Offrcer
(Transport), Admmlstratlon ".Department. _ On'j,
-‘promotlon as Deputy Secretary, he succeeded to

' post hlmself 'a_s' Deputy- Secretary (Admn),

dmlnlstratlon Department and remamed there for

about 4-5 months. Durmg his tenure as Sectlon

'Offacer (Transport) as well as Deputy Secretaryd_':"




(Admn) had not- deposited'-the amount. of auction, -

instead 'he and. |"1IS Cashler (Mr. Ejaz Hussaln):'.-
.handed over vouchers .of repalrs and POL to Mr.
Mustafa Kamal Cashrer, which was clear vnolat:on of |
the aforesasd Fmanc:ai Rules But the Commlttee
' even dld not bother to call hlm to explaln as why the
amount “of auctlon money was not deposuted m. t-he'

Government Treasury msp:te of clear-cut rules, but-

- the blunder and. |rregular|ty commltted by Mr. Shahtd

'Sohall Khan was put on .the shoulders of the,,v-
' " app‘el'lant and the~amount was added in the total of
'recovery agalnst hlm and the person who wolated
the aforesaid Treasury & Financial Rules commltted | h
embezzlement/ mis- approprlatlon of the amount:.
fetched through auctlon of 32" phase held on
“ '111 07. 2008 (desptte the fact that a huge amount»
was re!eased by the Flnance Department for runnlng \
. the official bus‘meSS‘ of -Transport -Sect:on,.’
Admunlstratlon Department),' was’ exempted from
'dlsc1plmary action by ‘the enqmry Comrmttee
| However, appetlant was made scapegoat rrght at the_
| .tlme when he reached at the age of superannuation
on- 19 05.2010. ThlS is merelywnjustlce and one-.
" sided disc1pI|nary actlon and vtolatlon of the sald,

AOrdmance, as no opportunlty was glven to him for

cross-examination of the wltness(es).o However,




~ undue favour was extended to Mr. Shahid Sohail, Ex-

Deputy . 'Secretary, | (Admn)/. Ex-Section - Officer . '-
'(TranspOrt)-arid.'l‘et him"fre'e, which is_against the.
judgments of superior courts that all shall be dealt

'.e:qu.ally and'fairly.

“That in the charge sheet one charge on’ account of
hlnng charges was also Ieveled agarnst appellant In
this regard it s submitted that due' to non-

avallabullty of vehlcles in’ good condrtlon wuth the

- Admanlstratlon Department vehlcles were hrred by :

o the Transport Sectlon on the dll'eCtIOl'l of Honourable X

Chref-- Minister, Khyber Pukhtun Khwa, conveye_d
- through | Ex-Addltronal | Secretary, '(-Adm.n), |
) Admmrstratlon Department as is evndent from his
note dated 13 05 2009 (Annexure X) The Ex--'_
'Addltlonal -Secretary (Admn), Admlnrstratlon‘

'Department posted Mr. Aman _Khan Hoti -a

‘.Caretaker-II in the Transport Sectlon, Admlnlstratlon

Department and assngned h|m duty of hrnng off

'.vehlcles for protocol dutles Mr. Aman Khan Hotr and

Mr. Khalid Pervaiz, . Assnstant Caretaker (Transport) o

were authoriZed by-Ex-AddiltlonaI .Secretary (Admn). '

- to prepare and process the bllls on account of hiring

'.'charges As far as payment of the hurmg charges is

concerned, m‘ this 'regard it submrtted that it was




A

vi.

"responsibility of the Adm'inistr'atiOn 'Section ~of. o

VAdmlnistratlon Department to send the bllls to A.G

Office for pre audlt as expendlture on account of
harlng charges are met out from the head of Account

“01 General Pubhc Service, OlS-GeneralSemces,

051- Personal ' ServiCes, A051501~Establishment-

: Servrces General Administration,:_ -PR-4017-

Establlshment Department AO-'3919-Payment'-to

others for Servrces Rendered” (Annexure XI), wh:ch

‘ 'relates to Admanlstration Sectlon of Admlnlstratlon

Department This’ fact can -also be: conflrmed from

the note of Ex-Deputy ;Secret_ary (Admn) of

Admtnistration 'Department v(copy'_t..enclosed at

Annexure-XII‘) Thus'the charge -on account of hiring ~
charges, as mentloned |n the charge sheet was

total!y mcorrect and based -on blased and malaflde _ )

mtentlon As such, the amount of hmng charges

~ added to the’ total amount of reco_very is incorrect -

’

and malafide and the question of recovery. on

account of hiring charges does not arise in this case.

AThat according ‘to Khyber _Pukhtun Khwa Removal

from Service Ord.inance',v '2000, ‘the' pension- rules"‘
| shall not be disturbed in a'ny rnanne_r- and kept intact
,m the Ordlnance promulgated by.a chtator ruled for-

many. years on Islamrc Republrc of Pakrstan to crush :

"E hi!lf by
NN “( nnl '
£ it vy ma
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viii.

" That the impugned order has not been signed by the

. competent authority, so has_no'legal value.

. .the Government 'servants through- it and to make

tthem Jobless whach is totally contrast-with the E&D
:_Rules and agamst the spmt of JUSthe The said
) Ordlnance' has “been ' revoked by the Natlonal

‘ As'sembly ofIIslamic Republic of Pakistan, through a’

Blll but the same is Stl" in vogue m the Provunce of

Khyber Pukhtun Khwa Appellant expect that the

A Democratic Government of Khyber Pukhtun Khwa . -

woul_d' waive of the major penalty of “Drlsmylssa-l frqm‘

Service” and recovery of Rs.1,26,-1,6,435'/- and do

~ justice to the low paid and poor.vGovernment_

servants.

That the charge sheet dated 119.01.2010 issued to

‘appella‘-nt’ by the authority' was on the basis 'of_‘ o

minutes of DAC meeting held on- 18", ~19“~h and 22nd -

December, 2009 regardlng Advance Paras on the

'accounts of Transport Sectlon-, Admlnlstratlon e

Department (Annexure XIII) However, as per Para-

'2(G) of Government of Khyber Pukhtun ‘Khwa,

Finance- Department‘ Ietter No. SO(A/Cs)/FD/l-A

—

6/1997, dated’ 17. '1-2 1997, the Department -
- ,
concerned should complete actlon on the decusnon of

the DAC as qUIckly as possnble well before the PAC_




. xi.

meeting  (Annexure-XIV). ‘As such PAC s the

competent forim _for initiation "disciplinary

- proceedmgs, |f any, against the offlcers/ offucrals on

" the bas:s of Audlt Paras But it IS astonishing’ to pomt B
out, that the competent authorlty |mposed the maJor -

: penalty/ recovery in millions without fulfilling the

requirements of Audit Pa.ras.. |

"That the competent authonty has not ever prowded

: breakup of amount of Rs 1,26, 16 435/- from which

the appellant would be able to ascertam the Head of -

account of expendlture and defend it properly

.Th'at no’ benefit of 38 ye'ars rendered "se'r'vice was
«ever extended to appellant as appellant was due for-

: retlrement on the very next day

‘ Th'at' -the impugned orders dated 18.'05'.;201(_3 o'r'
_ 2_9.06.2_010'are based on malafide and therefo_re," are
" improper, unjust,farbi:trary, discriminatory, '»with_out

| lawful au-thor'ityf,and of no legal effect.

' .That the appellate order lS not based on legal footlng ‘as -

the same was reJected wnthout the 5upport of any reason

The Apex Supreme Court of Paklstan in plethora of the.

Judgments has. held that order of reJectlon of appeal shall ‘

.' be supported by cogent reason, whlle in the reJectlon order

. dated 29 06. 2010 only word “re]ect” is used




. That appellant has ponnted out not only to the Enquury

Commltted but also to the appellate authonty that some

<

‘.other officers/ official save ‘sole ,I'eSDOI"lSlbllltl.eS‘ m-.the

subject matter for hiring of vehicles to the dignities of the

Chief Executive and - deposit auction’ money in the -

Government"'l'reasury ‘but both the authorities (Enduiry

.Committee & Ap‘pellate Auth‘ority) split oi/er,and did not

take any ‘notice on their b_ehalf, so all were not equally and -

H

fairly dealt within the subject matter, thus discriminated.

It iS, therefore, most _humbly 'praYed. that:' on

' acceptance of thls appeal, order dated 18.05. 2010' of'

respondent No 1 or 29. 06 2010 of respondent No 2 be set

. aside and appellant be re- mstated in service wnth aIl back '

" benéfits smce 18.05.2010, Wlth' such other rellef as may be.

: 4

deemed appropriate.

»Through

Saadullah Khan Marwat L

Dated: 19.07.2010 - B Advocate,

cp[/“cé
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Appellant in person present

Muhammad Adeel Butt learned Additfonal Advocate

General for offi cua! respondents present

Appeal No. 1606/2010 titled Balquaz Khan Vs, The

Gove_rnment was ‘dismissed - in" .default and the present

" appli'catio‘n has been ﬂled for restoration- of said appeal. it

has been brouigAh't in 'kn‘owledge of the Bench that another
Appeal No.1379/2010 titled Ijaz Hussain Vs. Es:ablishment -

" Department involving similar question of facts and law is -

pending before this Tribunal. The _dictates of justice

‘demand “that applicant/appellant should be given. -

opportunity to argue his appeal on-merits alongwith the

‘connected appeal as mentioned before, therefore, the
- Appeal No.1606/2010 is restored. It be properly registered

and this application stands consigned to the record room,

‘copy whereof be placed on onglnal file. To come up for

arguments in the man Servuce Appeal No 1379/2010 on
14 07.2021 before D. B.

e =

(Rozm; ehman) : -~ Chairman
Member (J)




Court of

Form~A
FORM OF ORDER SHEET

Appeal’s Restoratlon Apphcatlon No D/é /2020

S.No

Date  of
order l
Proceedings

Order or other proceedmgs with 5|gnature of ;udge

2

I .

03.09.2020

7.10.2020

The appllcatlon for restoratlon of appeal No. 1606/2010
submitted by Mr Saadullah Khan Marwat Advocate may - be
entered in the relevant reg:ster and put up to the Court for
proper order please ‘

2T i
REGISTRAR

This restoration application is entrusted to D. Bench to be

put up there on 2/([7"){?2@ N

\

CHAIRMAN

Petitioner  in person _ and Addl. AG for the
respondents present

The Bar is observmg general strike, therefore the
matter is adjourned to 31 12, 2020 for further proceedlngs

before the D.B.

%Aéqj'ur-Rehm'an Wazir)

Member

’

Chairman




S A- No 1606/2010

'Balqiaz'Khan." _ versus.' Govt of KP & Othprs
QF _THE SUBJIECT

-APPLICATION FOR RESTORATION
THIS HONORABL_E_

APPEAL DI:MI
_.’————_'_- ..Kh\ig >0 joss il llh .
L. VIDE ORDER DATED 2 Survice Tribvo

TRIBUNA

Respectfully Sheweth,
1. That the subject Appeal
App

agal
pphcant from service aton

along Wlth two other conneCted

eals- were . pending dtsposal before this hon'ble Tvtbunal

der dated 12-07-201

g with other coHeagues

nst ‘the . impugned OF 0 dismissing

in the - meanwhne apphcant along wnth two_ others

namely Amir Muhammad Durrani and
n the case in hand on 10 ~12-2014.

2. That
, appellants
e arrested by the NAB i

Tjaz Hussain

wer
mng in the non b\e '\noun’ai which

ut aue to the
ault despite

e appellant

he sa!d case was run

3. Thatt
g for arguments b

as fixed for: 20 11-201

edmgs in NAB the sam
es o

roceedings.

proce e was dlsmlssed in def
the fact that six other ‘cas

also fixed for further p

f the Counsel of th
-were (Copies attacned)
¢t enquired about the case and it

i¢ appeals

e first ime that the sal

0 11-2018.

n 01-0'9~2020', applican
o the knowledge,for th
missed in default on 2

4. That o
came

were dis

s of the wew that the said

posal till the nnai disposal
L379/10

sal before_

5. That Codn‘se\ for the a:pplica'nt, wa

bed with are pending dis
connectﬂd appeal NC.

titl pending aispo!

txedvcfer 01 10-2
ﬂre cgm

appeals club
of the case in NAB as simi\ar
n vs Govt & Others is s

e Tnbunal which 15 - f 070 for

Ijaz Hussai

the hon bl

arguments.
| K; ‘




That appllcant was in
on 25-1
the knowled

‘ _dis‘missed on 2

1t is, therefor

be accepted as pra

decide it on .mer,it wit

bated 02-09-2020

AFFIDAVIT

. 1, Balqiaz Khan,
declare that contents of AP

my knowledge and behef

1 2018 and after enqunry 0
ge of the apphcant th
0-11- 2018

e, most humbly requested
yed for after restormg th

0- 12- 2014 and was mledqeu

Jail'since 1
n 01-09- /_OZO it came D

at the -ap.peal has bean

that the aD[_HLaI;(:(, :
e same and O

h-the connected appeal NO. 1379/ 0.

a i-
e ey

Applicant

-
s..._o-‘ "

A, .
2 @
4 ; ,'&

,/ -.1\_-:

Saadutlah Khah Marwat

Through

Advocate |

Apphcant do h eby solemnly afhrm and

correct to tl‘e. pest of

plication are tru and

s.,_._n.

0 'mG Co\\\

& ;&Eﬁm
Ao/
Gl
-/?fj;




-~ Advocate.

YBE

Bl e

PESHAWAR. -

© Service Appeal No. 1606/2010
Date-of Institution ..'17.08.2010
" Date of Decision. - .. 29.03.2022.

Balgiaz Khan S/O Falak Sher, R/O Marghazar Colony, Swati
Pattock, Peshawar. Ex-Assistant, Administration Department, Civil

Secretariat Peshawar. : .
o - ... (Appellant)

VERSUS

Secretary, Governrrient of _Khybef Pakht_u
Department, Pes,h,awar‘and another. ‘ o _
‘ - L : -(R_esp_ondepts)

MR. ARBAB: SAIF-UL-KAMAL, a o _
_ : = For a-ppeilant.

MR. MUHAMMAD ADEEL BUTT,
Additional Advocate General

1

X . f’ .
--- - For respondents.

MR. SALAH-UD-DIN. . .. MEMBER (JUDICIAL)
MR, ROZINA REHMAN ™ 'MEMBER (JUDICIAL)

JUDGMENT:
‘SALAH'-'UD:--DIN. MEMBER:-" Brief facts givli_ng'. rise to
filing of the instan‘t service apbeai 'are'that the appellant.

while posted as Cashier, Machinery and Equiprnent in the.
Khyber

e .Administrétion Depa"rt—m'ent, : Go.\}érnment of
v/, . pakhtunkhwa, was procéeded. againét,.under the Khyber
pakhtunkhwa Removal from Service (Special~ Powers)

Ordinance, 2000 on 'the‘.chargeé fnentione_d as below:-

i, " You prepared and en-cashed false bills on fictitious

. vouchers for payment to firms which did not exist and

for repairs, of official vehicles, which were never carried

ervice Tribuawes
Poeshawar

nkhwa, fEsta_blishment—

1 . H
FrRTukhw o




““You drew én a'i-hount of Rs. 38,82,705/.- as Cashier and

" embezzled the same. by fabricating record of payments

"ty fictitious firms namely Inayat Auto Workshop, New

 Peshawar; .

i

iv.

" You prepared én'd-initfated'for pa')'/ment"false‘fepair bills

amounting to Rs. 33,65,299/- in favour of M/S Mercedes
Auto Workshop, University. Road, M/S Inayat Auto

Workshop, Tehkal Road and M/S New Toyota Workshop

~ Bara Road, peshawar; and - | _.
‘You Facilitated drawal and payment of Rs. 1,695,172/

¥
. . i

- Toyota Auto Wofkéh_op,jand MerCedez Auto Workshop,

from- public exchequer, in June 2009, for purported.

payment to M/S Sajid Enterprises, 3 Floor, Aaly Plazza,

Fazal-e-Haq Road, Blue Area, Islamabad on account of
providing twenty T-Prado for seven days in Shandur

Pestival 2008 @ of Rs. 9,500/- day and their POL

Charges of Rs. 4,73,374/- despite the fact that you
knew that the bill was inflated against the actual

- payment of Rs. 5,31,000/-.

Fshawar

on conclusion of the inquiry, the appellant was -

awarded penalty "of dismissal from service and recovery of

Rs. 1.895 Million vide order dated 121" July 2010 passed by
the competent Authority.. The departmental appeal .of the

_' abpel’lant was ‘also rejécted by thé appellate Authority vide
" order dated 10_.08.2010,' hence the instant, service appeal.

2. Notices were issued to the respondents, who

‘submitted their ‘comments, wherein they refuted the

- assertions made by the appellant in his appeal.

3. . Learned counsel for the_'appellant has argued that
the -allegations agé'inst the appeliant are totally false,
fabricated and misieading,‘ which Wére not at all proved

during'the inquify; that all the transactions were "'being‘

carr'iedbgut by the- predecessor of the app‘ellant ahd the

~ appellant has been falsely roped in the mattér; that the
inquiry proceedings were conducted in utter violation of the .

relevant law and the abpellan.t was not at all providéd any

oppo.rt'!un'it\'/' to cross-examine the witnesses as ‘well as
co-accused examine'd.durin'g the inquiry;f that the appellant

position "to prope’rly»‘ defend h-imsélf; that‘ the appellate

INER was not provided copy of complete inquiry report, which’
'ak!_ltukhwn : ) ’

cevite Totimed has caused prejudice to the appellant as he was not in a



- .major penalt
‘been exonerated by the appellate Authoruty v1de Notlflcatlon »

rejecting the -
uch the same

. Authorlty has ‘not glven any reasons for
' departrnental appeal of the appellant and as S
‘ as a non- speaklng order, Wthh is not manntamable in view
of Sectlon 24-A Of General Clauses Act, that Syed Trfan
| 'Shah,' \the th.en'Personal Assnstant to Addltlonal Secretary

(Admn) Adminis‘tratlon Department was also . awarded

A of dismissal from service, however he has

dated 9 July 2012. In the last he requested that the.

_,_nmpugned orders may be set-asade and the appellant may

be remstated m servrce W|th all back penefits. -

4. Conversely learned Addlttonal Advocate General for .

the respondents: has contended that a regular mquury was

'conducted against the appellant by complqu the

mandatory provrsnons of Khyber Pakhtunkhwa Removal from -
Service (Specual powers) Ordmance, ZOOOL that _the
appellant was provnded ample opportumty of defending

hlmself however he was. unable to put forward any plausible -

'reason in his defense; that flnal show -cause notice was

issued to the appellant and he was also provided findings of
the inqurry that opportunlty of personal hearing was also
provrded to the appellant by the competent Authonty, that
the appellant in conmvance with the then Section Offlcer

Transport as well as other ofﬂcnals had embezzled huge

| amount and the charges agalnst him stood proved in a

regular mqwry conducted in the matter that the appellant -
has also been convncted by ]udge Accountablllty Court-11
Peshawar and hlS convuctlon was upheld up to august
Supreme Court of pakistan. In the last he requested that the |
lmpugned orders may be kept i,ntact and the appea: in hand -

may be dlsmlssed wnth cost

5. " Arguments have already been heard“and record

- A perusal of the record would show that disciplinary:

f= ]
action was taken agamst the appellant under Khyber

Pakhtunkhwa Khyber Pakhtunkhwa Removal from Servnce



(Specnal Powers) Ordlnance,

: cross examlne the wutnesses produce

anngwnth the comments submitte

‘ Non supply of copy of the inquiry report to the appe

2000. In view of para-1 (c) of
Sectlon -5 of the said Ordlnance, the mquury commlttee was

bound to have provnded opportumt
d agamst him in the

mqunry The appellant has specnflcally alleged in his appeal
that neither the witnesses’ were examined in his presence

- nor opportunlty of cross- examlnatlon of the witnesses was.

prov;ded to him but even then the responclents dld not

bother tO " refute the aforementloned assertlon of the

ellant by way of submlttlng statements of the wrtnesses
d by the respondents

appe

Moreover the burden to prove the allegatlons agamst the

appellant was lying upon the shoulders of-the respondents,

however nothing is avallable on the reco
show that the appellant has not been- confronte:
mcnmmatlng material during the course O

recorded by the inquiry officer.: Slmllarly, it is evudent from

perusal- of the show- -cause notice that the appellant was
prowded only copy . of the finding of the inquiry committee.

Competent Authorlty was requnred to have provuded copy of

complete mqurry report to the appellant s
to properly defend himself.. August Supreme Court of

Paklstan in its Judgment reported as PLD 1981 SC-176 has,

graciously held that rules devoid of prowsnon of final show

cause notice along with- inquiry report were not valid rules.
lant has

caused mlscarnage of ]UStICe as in such a situation, ‘the
appellant was not in a position. to properly defencl hlmself in

respect of the allegatlons leveled agalnst h|m

y to the appellant to

rd, - which could
:l with the

f evidence

o as to enable him '

7. Accordmg to the Judgment dated 25. 1-3 2017 passed .

by Judge ACCOUﬂtabﬂltV Couit-11 Peshawar, the appellant
has been held Isable to have embezzled an amount of

Rs. 13 06, 518/- but on the other hand the competent

Authority vide lmpugned order dated 12%" July 2010, has

ordered recovery of an amount of Rs. 1. 895 Million from the

appellant ‘In view -of matenal dents in the inquiry




o ‘ .\{"" 7w
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‘proceedmgs,

5

con'dLicting_of de-novo inquiry in the matter

- has became mevutable -

s allowed by settlng -aside the impUQn

8. ‘In view of the above dlscusswn, the .a"pp'eal in hand
ed orders and the

appel!ant is reinstated in service for the. purpose of de- novo
inquiry wuth the dlrectuon to the respondents ‘to conduct
de-novo |an|ry strictly ln accordance with the reIevant law
within a period of ‘60 days of receipt of . copy of thns

-judgment. Needless to mention that the appellant shall be

associated with the mqunry proceedlngs and fa:r opportunlty~

"be prowded to him to defend himself. The issue of back -

benefits shall be sub]ect to outcome of de novo mqunry

- Parties are left to bear their own costs.  File be cons:gned to

the record room..

A -
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o
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ANNOUNCED - o S~
59.03.2022 . . )
| ~ (SALAH-UD-DIN)
'MEMBER (JUDICIAL)
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RVICE TRIBUNAL K YBFRP
A PESHAWAR '

- Service,AppeaI N_o._[_‘é&g /2010 . -

Balqlaz Khan S/0 Falak Sher
R/O Marghazar! Colony, Swati pattock, Peshawar.‘

EX- Assnstant Admmlstratlon Department

thl Secretanat Peshawar. . . . - - - e e e

~.Versps

1. Secretary‘ Government of . Khyber_ ‘Pukhtun Khwa,

B Establishment Department, ‘peshawar.
5. Chief Secretary, Government of Khyber pukhtun Khwa Civil
Secretariat, Peshawar ............... ‘. . Respondents
_<=>®<=©=>©< =@= >©< =>
‘APPEAL AGAINST OFFICE ORDER NO.SOE-
IV(E&AD)2(321)/98 DATED 12.07. 2010 OF

RESPONDENT NO 1, WHEREBY APPELLANT WAS

( s
ol 5ISMISSED FROM SERVICE AND RECOVERY OF
' [ /g /b RS.1.895MILLION WAS ALSO IMPOSED BY HIM
FOR NO LEGAL REASON. |

<=>@<=P= >¢i><—-¢i> ><3'~'>< =>

EETELE
>
. F wabriiv

1. That appellant was appomted Jumor Cler< in the year 198q
and was promoted to the post of SGHIOI Clerk in the year '

\‘\% He was further promoted to the post: of Assistant in

the year ‘\?\S_% _He was performmg his duties in the

Administration  Department. s Acsistant when  On
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

PEIAEERLTAY
U

C.M No. 318/2022 in Service Appeal No. 1381/2010

Ameer Muhammad DUITANL. ... . ouiie ettt ccn e e ae e e e Appellant
Versus
Govt. of Khyber Pakhtunkhwa & Others.............c...ccoeeiin. [P P Respondents
PARAWISE REPLY ON BEHALF OF RESPONDENTS
INDEX
S.# Description of Documents Annex/Flag | Pages

1. |CM 2-3
2. | Authority Letter 4
3. | Affidavit 5

Deponent




. 9"  BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL. PESHAWAR

C.M. No. 318/2022 _in S.A, No.1381/2010

Mr. Ameer Muhammad Durrani (Ex-PMS BS-17).cccoiii, e, (Appellant)

s Versus
L. Secretary to Govt of Khyber Pakhtunkhwa, Establishment Department, Peshawar.
2. Chief Secretary, Govt of Khyber Pakhtunkhwa, Peshawar.
.......... (Respondents)
PARAWISE REPLY ON BEHALF OF RESPONDENTS

Respectfully Sheweth,
1. Need no comments.
2. Subject to proof before the honourable Tribunal.
3. Correct to the extent that the honourable Tribunal in utter disregard of valid and legal

objections of the Respondents and also in contravention of Section-9 of Khyber
Pakhtunkhwa Service Tribunal Act 1974 restored the Service Appeals of Mr. Balgias
Khan and Ijaz Hussain, which were badly hit by “The Limitation Act, 1908”. As laid
down in the said Act, for readmission of an appeal dismissed for want of prosecution,
“restoration application” is required to be filed within thirty days (30) of the dismissal
of the appeal, with sufficient cause/justification,

4, Correct to the extent that the honourable Tribunal has partially allowed the appeal of Mr.
Balgias Khan with direction to the respondents to conduct de-novo inquiry in the matter
within a period of 60 sixty days. However, it is worth pointing that the appellant is not
similarly placed with Mr. Balgias Khan as appeals of both the appellants have different facts
and merits; worked in different capacities and penalties, commensurate to their respective
inefficiency, misconduct and negligence in conduct of official business, were imposed upon
as per their-involvement in their capacity and grade. Thus relief granted to Mr. Balgias
Khan cannot be extended to the appellant who deliberately held back from pursuing his case
for years in the Tribunal owing to the merit of the case and waited for the outcome of the
appeals of Mr. Balgias Khan and Ijaz Hussain and has now approached to the Tribunal for
relief on the analogy of the afore-named appellants.

. 5. As explained in preceding paras that every case has its own facts and merits and in view of
the same the fate of the case is decided/ determined. Likewise, the appeal of the appellant
will be decided separately as per facts and merits of its own after the decision on the fate of
restoration application. Hence the appeal of the appellant is not a connected appeal with that
of Mr. Balgias Khan and therefore, he is not entitled for relief in view of the dictum laid
down by the Supreme Court of Pakistan 1998 SCMR 1185, | '

6. As has been admitted by the appellant and explained in para-03 above, the appellant has not
approached the honourable Tribunal within the statuary period of limitation. He has relied
on the flimsy grounds like old age wherein law provides for alternative in the form of Power
of Attorney and that he was under delusion that his counsel was pursuing his appeal
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—-=y .  alongwith other connected service appeals. Moreover, he has taken the plea that he was
' ",«,‘ . under arrest by NAB. in ref.No02/15 but without clarifying as for how long and providing
’ Q\ R any proof to substantiate his claim. ‘
1
1\
p
‘}\ It is, therefore, most humbly prayed that on acceptance of this written Reply, the ’

instant Restoration Application being not within the statuary period of limitation/devoid of merit,

may very graciously be regretted/ dismissed with costs.

Chief Se{eCy-L A Secretary, stablis\lllent

Khyber Pakhtunkhwa Department
Respondent No.2 Respondent No.1




GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT & ADMINISTRATION DEPARTMENT

AUTHORITHY LETTER

Mr. Sultan Shah, Superintendent Litigation Section-I,
Establishment Department, Government of Khyber; Pakhtunkhwa
is'hereby authorized to submit Reply before the Service Tribunal,
Khyber Pakhtunkhwa Peshawar, in connection with C.M No.
318/2022 in S.A No. 1381/2010 titled as Mr. Ameef3§iMuhmmad

Durrani Versus Govt. of Khyber Pakhtunkhwa on behalf of

Respondents.

. -
/
hief Se¢retary,

Khyber Pakhtunkhwa Department
(Respondent No.02) (Respondent No.01)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

C.M No. 318/2022 in Service Appeal No. 1381/201b

Ameer Muhammad Durrani.............ooooiiiiiii e e Appellant

Govt. of Khyber Pakhtunkhwa & Others................ocoiiiiiiiiii e, Respondents

PARAWISE REPLY ON BEHALF OF RESPONDEI:SJTS

AFFIDAVIT

I Sultan Shah Superintendent (Litigation) Establishment Department do hereby
solemnly declare that contents of the Reply are correct to the best of my knowledge and record and

nothing has been concealed from this Honourable Tribunal.

- Deponent

1¥af”Shah)
Supérintendent (Lit)
E & A Department
2 Sy, CNIC.17301-1286739-5




