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‘referred or_derAdated 11.11.2019:-

1.

Counsel for the appeliant present.

At the outset learned counsel referred to copy of order dated 11.11.2019"

passed in Appeal No. 1452/2019 and requested for dlsposai of :nstant appeal also
in terms of the order. \ \ S \

“ 3
A
NoL

It shall be useful for the purpose to reproduce hereunder the contents of

" earned counsel referred to the judgment passed by learned
Federal Service Tribunal in Appeal No. 1888(R)CS/2016 which was

- handed down on 03.12.2018. Through the said judgment the issue

of payment of Conveyance Altowance to a civil servant during

- summer and winter vacations was held to be within his entitlement

"~ and the deduction already made -from him was to be reimbursed.
- Simjlar reference was made to the judgment by Honourable

3.
number of petitioners in Writ Petition No.3162:P/2019 and other connected
matters decided by the Hon’ble Peshawar High Court. Under the ‘principie'of

_No 1452. Disposed of similarly. File be con5|gned to the rec

Peshawar High Court passed on 01.10.2019 in the case of
ppe//ant

Learned counse/ when confrom‘ed W/L‘/? the proposition that the
- Issue, in essence, was dilated upon by the Federal Service Tribunal
“and, more. particularly, by. the Honourable Peshawar High Court in
‘the case of appellant  stated that in case the respondents are
reqwrea’ to execute the judgment of Peshawar High Court, the
appe//ant will have no cavil about disposal of /nstant appedl.

The record suggesz‘s that while hana’/ng down ]ua’gment in the
Wirit Petition preferred by the appeliant, the Honourable High Court
not only expounded the definition of "Pay"” as well as '"Salary” but
also entitlement of a civil servant for the Conveyance Allowance
auring the period of vacations. It is important to note that the
respondents were represented before the High Court during the

proceedings.

In view of the above noted facts and circumstances and in order
to protect the appellant from a fresh round of litigation which may
protract over-a formidable period, the appeal in hand is disposed of
with observation that the judgment of Honourable Peshawar High
Court passedkin Writ Petitions including W.P No. 3162-P/2019 shall.
be honoured and implemented by the respondents within shortest. .
possible time. The appellant shall, however, be at liberty to seek
remedy in accordance with law in case his grievance is not
redressed by the respondents within a reasonable time.n

As a disgruntled, the appellant appears- to be bEaced similar to a

con5|stency, it would, therefore, be appropriate to drspose of the appeal in
hand in accordance with the order dated 11.11, 2019 passed in Service Appeal

ANNOUNCED
06.07.2020




L. a;;;(;:QUArt:lef.: tieiess

e E L T

Form- A

_.FORM Q-E:-ORDJ.-:R'SHEET. .

Case No.

4 e i

Ad i ey
fon ot Jea Toowb NI A
7L q ; /2020 ;. e Aaanile

. b
e e

Date of order
L Proceedings .

o oy FTUE R Y ¢ [y
LD, WETH RS FIIN I 3 ‘ oo LT
o Ty s, e, T - i 2. ] SaEqr o1, e
1 pARS ENe LT PR N S SRR - !._'3~‘,.‘ : Pt M
. L i
Y

26.{

D3.2020

704.03.2020° |

'The present appeal subm
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|tted today by Mr Muhammad

‘;4. IR

Cleendd

Daud Khan Barku Advocate may be entered in the institution

s

register and put up to the Learned Member for proper order,

please.

#quveit This case is entrusted to S. Bench for preliminary

' hearmg to be put up there on, 26 03 2020 SO

MEMBER

m.

the same as before S.B.

eade

Due to public hofiday on account of COVID-19, the {
adjourned to 06.07.2020 for the same. To come ug

L)

Case
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The appeal of MrM’@)éM"“ ) a2 *SpST GPS 1o, Urmar Miana Peshawar received today i.e.
on 25.02.2020 is incomplete on the following score which is returned to the counsel for the

'
’e

appellant for completion and.restibmission within 15 days.. ... .. ...

.+ 1- Memorandum of appeal may be got signed by the. appellant
+2-¢' Annexures of the appeal'may bé attésted. R
. 3- Index of the appeal is not according to'the documents whlch may be prepared

according to the Khyber Pakhtunkhwa Service Tribunal rules 1974.

- Approved file cover is not used.
Seven more coples/sets of the appeal anng with annexures i.e. complete in all

respect ma\} also be submltted with the“e.lppeal
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,
V PESHAWAR

Appeal No. 12 977/2020

Niaz Muhammad Vs Education Department

‘ INDEX
SNo| Descrlptlon of Docu[pents SE 3 ﬁ;;% ‘*‘ Ps gesf
1. Memo of appeal ' :
2. | Notification _ A S
3. | Pay Slips B-C 6-7
4 Departmental appeal _ D ' 8
5. | Judgment of the High Court E 9-15
6. | Service Tribunal judgment F 16-17
7. | Vakalat Nama 18
Appellant

Through

_ ‘ Mohammad Daud Khan Bérki
Dated: __/ /2020 Advocate High Codrt, Peshawar

Cell: 0300-5985044

Note: ‘
Spare copies will be submitted after the admission of the case.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. /2 9 f 12020 g1 puginisn

revice Treibwnal

Mr. Niaz Muhammad, P.S.T. (BPS-12) . N..._-B_Z@_ -
Govt. Primary School Qazi Abad, Urmar Miana, Peshawar 7 ¥ 2/267 4
1aced -

AnresesengEara RN NsanRRaanans brerenssenanns resesnsnns R APPELLANT

1- The Government of Khyber Pakhtunkhwa through Chief Secretary,
Khyber Pakhtunkhwa, Peshawar.

2- The Secretary (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
3- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.
4.- The Accountant General, Khyber Pakhtunkhwa, Peshawar. |
5- The Director of (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.

....... e nssnsssscaasns s RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
ACTION OF THE RESPONDENTS BY ILLEGALLY AND
UNLAWFULLY DEDUCTING THE CONVEYANCE ALLOWANCE
OF THE APPELLANT DURING WINTER & SUMMER
VACATIONS AND AGAINST NO ACTiON TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE

STATUTORY PERIOD OF NINETY DAYS.
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PRAYER

W
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That on acceptance of this appeal the respondents may
kindly be directed not to make deduction of conveyance:
allowance during vacations period (Summer & Winter
Vacations) and make the payment of all outstanding amount
of Conveyance allowance which have been deducted
previously with all back benefits. Any other remedy which
this august Tribunal deems fit that may also be awarded in
favor of the appellant.
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R/SHEWETH:
ON FACTS:

1- That the appellants are serving in the Elementary & Secondary
Education Department quite efficiently and up to the entire
satisfaction of their superiors.

2- That the Conveyance Allowance is admissible to all the Civil Servants
and to this effect a Notification No. FD (PRC)1-1/2011 dated
14.07.2011 was issued. That later on vide revised Notification dated
20.12.2012 whereby the conveyance allowance for employees
working in BPS 1 to 15 were enhance/revised while employees from
BPS- 16 to 19 have been treated under the previous Notification by
not enhancing their conveyance allowance. Copy of the Notification
dated 20.12.2012 are attached as anNEXUre....cvrereurecsarrecrnsenrss . A.

3-That appellants were receiving the conveyance allowances as
admissible under the law and rules but the respondents without any
valid and justifiable reasons stopped/deducted the payment of
conveyance allowance under the wrong and illegal pretext that the
same is not allowed for the leave period. Copies of the Salary Slips of
working/serving month and vacations (deduction period) are
attached as annexure..cussssssaressasss R crersrnrsananas «B & C.

4- That appellant feeling aggrieved from the action of the respondents
regarding deduction of conveyance allowance in vacations
period/months filed Departmental appeal but no reply has been
received so far. That feeling aggrieved the appellants along with his
other colleagues filed Writ Petition No. 3162-P/2019 before the
Peshawar High Court, Peshawar which was disposed of vide
judgment dated 01.10.2019 with the directions to approach the
proper forum i.e. Service Tribunal. Copies of the Departmental appeal
& judgment is attached as annexure.......seee. Crerreraenssannnnse «.D & E.

5- That some of colleagues of the appellants approached to this august
Tribunal in different service appeal which was allowed by this august
Tribunal vide its judgment dated 11.11.2019. Copy of the judgment is
attached as annexure....... rerarsererasasenrnrnrnEnrans S, . 8

6- That where after the appellant waited for the statutory period of
ninety days but no reply has been received from the respondents.
That appellant feeling aggrieved and having no other remedy filed
the instant service appeal on the following grounds amongst the
others.

GROUNDS:

A- That the action and inaction of the respondents regarding deduction
of conveyance allowance for vacations period/months is illegal,
against the law, facts, norms of natural justice.



.

»

B- That the appellants have not been treated by the respondent
Department in accordance with law and rules on the subject noted
above and as such the respondents violated Article 4 and 25 of the

- constitution of Islamic Republic of Pakistan 1973.

C- That the action of the respondents is without any legal authority,
discriminatory and in clear violation of fundamental rights duly
conferred by the Constitution and is liable to be declared as null and
void.

D- That there is clear difference between leave and vacation as leave is
applied by the Civil Servant in light Government Servant Revised
Leave Rules, 1981 while the vacations are always announced by the
Government, therefore under the law and Rules the appellant fully
entitled for the grant of conveyance allowance during vacations
period.

E- That the Government Servants Revised Leave Rules, 1981 clearly
explain that the civil servants who avail the vacations are allowed
only one.Jeave in a month whereas, the other civil servants may avail
04 days leave.in a calendar months and the same are credited to his
account and in this way he may avail 48 days earned leave with full
pay, whereas the Government servants to avail vacation such as
appellant is allowed one day leave in a month and twelve (12) days
in a year and earned leave for twelve days in a year are credited to
his account and there is no question of deduction of conveyance
allowance for vacation period, the respondents while making the
deduction of conveyance allowance lost sight of this legal aspects
and illegally and without any authority started the recovery and
deduction of conveyance allowance from appellant.

F- That as the act of the respondents is illegal, unconstitutional, without
any legal authority and not only discriminatory but is also the result
of malafide on the part of respondents.

G- That appellant has the vested right of equal treatment before law
and the act of the respondents to deprive the petitioners from the
conveyance/allowance is unconstitutional and clear violation of
fundamental rights.

H- That according to Government Servants Revised leave Rules, 1981
vacations are holidays and not leave of any kind, therefore, the
deduction of conveyance allowance in vacations is against the law
and rules.

I- That according to Article 38 (e) of the Constitution of Islamic
Republic of Pakistan, 1973 the state is bound to reduce disparity in
the income and earning of individuals including persons in the
services of the federation, therefore in light of the said Article the




7‘( | appellant fully entitle for the grant of conveyance allowance durmg
- vacations.

J- That the petltloners seeks permission of this Honorable Court to ralse
‘any other grounds available at the time of arguments. :

It is therefore, most humbly prayed that the appeal of the
- appellant may be accepted as prayed for.

APPELLANT

THROUGH: 0"\

MOHAMMAD DAUD KHAN BARKI
ADVOCATE HIGH COURT, PESHAWAR.
- Mobile No. 0300-5985044
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'\‘ . ' | , Dist. Govt. NWFP-Provincial

r

| {

K N District Accounts Office Peshawar Dist. _ \&
{ 3 Monthly Salary Statement (December-2019) Y\‘“Cy/ :

oy
Persona lgmrmauon of Mr NIAZ MUHAMMAD d/w/s of NATK. MUHAMMAD
Persenucl Number: 00371329 CNIC: 1730109596169 ' NTN: _
Datc of Birth: 25.01.1974 Entry into Govt. Service: 15.01.2007 Length of Service: 12 Years 11 Months 018 Days

t.mployment Category: Vocational Temporary-

Designation: PRIMARY SCHOOL TEACHER 80642235-DISTRICT GOVERNMENT KHYBE

DDO Code: PW6568-District Peshawar

Payroll Scction: 003 GPF Scction: 001 ' Cash Center: 44 '

GPF A/C No: 371329 Interest Applied: Yes GPF Balance: 270,890.00

Vendor Number: - ' ‘ .

Pay and Allowances: Pay scale: BPS For - 2017 Pay Scale Type: Civil© BPS: 12 Pay Stage: 11
Wage type Amount ] Wage type - Amount

0001 |Basic Pay . 23,880.00 1000 | House Rent Allowance ©1,961.00

1210 | Convey Allowance 2005 2,856.00 1300 |Medical Allowance 1,500.00

2148 | 15% Adhoc Relief All-2013 - __500.00 2199 | Adhoc Relief Allow @10% ~340.00

2211 { Adhoc Relief All 2016 10% ~1,754.00 2224 | Adhoc Relief All 2017 10% ' 2,388.00

2247 [ Adhoc Relief All 2018 10% 2,388.00 2264 | Adhoc Relief All 2019°10% ~2,388.00

Deductions - General

Wage type - ‘ Amount Wage type -Amount
3012 | GPF Subscription -2,220.00 3501 |Benevolent Fund  ~ -600.00

|
3990 | Emp.Edu. Fund KPK -125.00 4004 |R. Benefits & Death Comp: ' ©-600.00 i
i

Deductions - Loans and Advances

! l.oan l Description Principal amount Deduction ] Balance i

Deductions - Income Tax
Payable: 0.00 Recovered till DEC-2019: 0.00 Exempted: 0.00 Recoverable: 0.00

‘Gross Pay (Rs.): 39,955.00 Deductions: (Rs.): -3,545.00 Net Pay: (Rs.): 36,410.00

Payce Name: NIAZ MUHAMMAD
Account Namber: 0010000551450019
Bank Details: ALLIED BANK LIMITED, 250307 G.T. Rd. Peshawar City. G. T Rd. Peshawar City., Peshawar

L.eaves: Opcening Balance: Availed: Farncd: Balance:

Permanent Address: .
Ciy: ? Domicile: - ‘Housing Status: No Official
Temp. Address: .

City: Email: niaz.m432 | @gmail.com




Personnel Number:; 00371329
Date of Birth: 25.01.1974

CNIC: 1730109596169

¥mploymemt Category: Vocational Temporary
Designation: PRIMARY SCHOOL TEACHER

HDG Cade: PW6568-District Peshawar

GPF Section: 001
Interest Applicd: Yes

Pavroll Scction: 003
GPE A Mot 371329

Vereor Mumber;

“Pay scile: BPS For - 2017

- S " Dist. Govt. NWFP-Provincial
’ District Aceounts Office Peshawar Dist.
Monthly Salary Statement (July-2049)

Entry into Govt. Service: 15.01.2007

Persemal Information of Mr NIAZ MUHAMMAD d/w/s of NATK MUHAMMAD

NTN:

’ 30642235-DISTRICT GOVERNMENT KHYBE

Cash Center: 44

GPF Balance: 228.999.00

Pay Scale Type: Civil  BPS: 12 Pay Stagc: 10

Length of Service: 12 Yeurs 06 Months 018 Days

‘ Wafzc type ) . Amount Wage type ' Amount
000) | Basic Pav 22.920.00 1600 | House Rent Allowance 1,961.00
1300 | Medical Allowance : ©1,500.00 2148 115% Adhoc Relief All-2013 : 500.00
2199 | Adhoc Relief Allow @ 10% ' 340.00 2211 | Adhoc Relief All 2016 10% 1,754.00
2274 | Adhoc Relief Al 2017 10% 2,292.00 2247 | Adhoc Relief-All 2018 10% 1 2.292.00
! 2264 1 Adhoc Relict Al 2019 10% 2,292.00 T .00
Doeduniions - General
{ _ Wage lype Amount . Wage tvpe Amount
3012 E(‘}!,'!" Subseripiton - Rs2220 -2,220.00 3501 | Benevolent [Fund -600.00 .
i‘ 3990 | Emp.tidu. Fund KPK. - -125.00 4G94 | R. Benefits & Death Comp: -1,052.00
Usinuetions - Loans and Ad.vml(:cs
! !Ie';lm I - - Dcscriplie‘n Principal amount J_:)L‘dl—lcti()il B i  Balance
Deductions - Facome Tax: ' - .
Payable: 0.06 Recovered till JUL-2019: 0.00 . Exempted: 0.00 Recoverable: 0.00
Crosk Yay (Re): 35,851.00

Deductions: (Rs.):

. ayee Name: NIAZ MUTTAMMAD .
_Aceoun Number: 0010000551450019 :

-3,¢97.00 Net Pay: (Rs.): 31,854.00

Bank Details: ALLIED BANK LIMITED, 250307 G.T. Rd. Peshawar City. G.T. Rd. Peshawar City., Peshawar

feaves: Opcning Balance: Avaited:

Earned: Balance:

Perimanent Address:
- Ciiye P Domicile: -
Temp. Aduress:

: No Official

City: Ematl: niaz.m432 [@gmail.com
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The Secretary, (E&SE) Department,
Khyber Pakhtunkhwa, Peshawar.

Subject: DEPARTMENTAL APPEAL AGAINST THE IMPUGNED
ACTION _OF_THE _CONCERNED _AUTHORITY _BY
ILLEGALLY _AND UNLAWFULLY DEDUCTING THE
CONVEYANCE __ ALLOWANCE _DURING _WINTER _ &
SUMMER VACATIONS |

Respected Sir,

With due respect it is stated that I am the employee of your good self
Department and is serving as SPET (BP-16) quite efficiency and up to the entire
satisfaction of the superiors. It is stated for kind information that Conveyance
Allowance is admissible to all the civil servants and to this effect a Notification
No. FD (PRC) 1-1/2011 dated 14.07.2011 was issued. Later on vide revised
Notification dated 20.12.2012 whereby the conveyance allowance for employees
working in BPS 1 to 15 were enhance/revised while employees from BPS-16 to 19
have been treated under the previous Notification by not enhancing their
conveyance allowance. Respected Sir, I was receiving the conveyance allowance
as admissible under the law and rules but the concerned authority without any valid
and justifiable reasons stopped/deducted the payment of conveyance allowance
under the wrong and illegal pretext that the same is not allowed for the leave
period. One of the employee of Education Department in Islamabad filed service
appeal No.1888 (R) CS/2016 before the Federal Service Tribunal, Islamabad
regarding conveyance allowance which was accepted by the Honorable Service
Tribunal vide its judgment dated 03.12.2018. That I also the similar employee of
_ Education Department and under the principle of consistency I am also entitled for
the same treatment meted out in the above mentioned service appeal but the
concerned authority is not willing to issue/grant the same conveyance allowance
which is granting to other employees. Copy attached. I am feeling aggrieved from
the action of the concerned authority regarding deduction of conveyance allowance

in vacations period/months preferred this Departmental appeal before your good
self. '

It is therefore, most humbly prayed that on acceptance of this
Departmental appeal the concerned authority may very kindly be directed
the conveyance allowance may not be deducted from my monthly salary
during the winter & summer vacations.

Dated: 04.09.2019 m
7?\‘{ ,ozrv/()bediently

Nidz Muhanimad, P.S.T.
GPS Qazi Abad, Urmar Miana, Peshawar
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IN THE PESHAWAR BIGEH COURT. PES: w ;e:a: .
J’UDI CIAL DEPA RTMENT. /
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Writ Petition No. 3162- P/2019 Akh»ar Hussnir a‘zm

others..vs..Govt of Khyber ak}mmk'“ 78

JUDGMENT - \’
Date of hearing
. Petxtloncr(s) by ’\/Ir Noor Mohammad Khattak Advoc

Mr. Mujahid AhKhan AAG; for respondcnts

EREEK

ROOH-UL-AMIN KHAN, J:  Through s common

Judgment we, proposed to decided the instant as well as the -

connected ‘writ pw,tmons as all havmg invoived conmon~.

(3

question of law and facts, t.hc pamculars of which are given

below,

i. WP No. 3162-P/2019 titled Akhtar Hussain -
etc..vs..Government of Khyber Pakhtunkhwa tE}L'Oliéh
Chief Secretary, Peshawar and 4 others.

WP ‘\Io 3064—P/2019 titled Habeeb Ullah etc.. Vs

Govermnment of Khyber Pakhmnxchwa through Chief

Secretary, Peshawar and 7 others.

WP No. 3084-P/2019 titled Sikandar Khan etc...Vs..
Government of Khyber Pakhtunkhwa lhrough Chief

Secretary, PeshaWar and 4 others.

iv. WP No. 3178-P/2019 titled Abdur Rehman efc.. Vs..
Govemnment of Khyber Pakhtunkhwa through Chlef
Secretary, Peshawar and 4 OthCI‘b

- : L was?ﬁ‘

. - g “//’/ED%
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1X.

Government of Khyber Pakhtunkhwa Lhrougn
Secretary, Peshawar and 4 others.

‘ Secretary Peshawar and 7 others.

| S vii.,

-Secretary Peshawar and 4 others

™

;
1

WP No. .3233 P/2019 titled Amijid Al ete.
Government of Khybcr Pakhtunkhwa through

Secretary, Peshawar and 4 others.

WP No. 3283:P/2019 tied Gul Saced etc. .V

WP No. 3287-P/2019 titled Syed Israr Shah ctc.. ¥/
Government of Khyber Pakhtunkhwa through

-

WP No. 3288-P/2019 titled Firdous Khanetc.. Vs,
Government of Khyber Pakhtunkhwa through Chief

Secretary, Peshawar and 4 others.

WP No. 3353-P/2019 titled Hafiz Inam Ur Rehman

.etc...Vs Government of. Khyber Palq*mnldlwa

through Chzef Secretary Peshawar and 6 others.

WP No. 3366-P/2019 titled Jehanzeb Khan etc Vs.-,

il

Government of Khyber Pakhtunkhwa throu Q,hA hief

H
i

(

WP No. 3390-P/2019 titled ‘Haji Rehman etc.. V..
Government of Khyber Pa‘htunkhwa through C‘uef
Secretary, Peshawar and 2 others.

WP No. 3520-P/2019 titled Mohammad K.hal
etc...Vs.. Government of Khyber. Pad\htun} hwa
through Chief Secretary, Peshawar and 4 other |

EWDATINE R

yﬁ%ar High Court
v . -




AN

R - xiii. WP No. 3567-P/2019 titled Husnur Rehiman eto...Vs.
Goi/e'rx_lrnent of Khyber Pakhtunkhwa through Chief

Secretary, Peshawar and 3 others.

xiv. WP No.’3667-P/2019 titled Mé.qsad Hayat etg..;’Vé..
-~ ' Government of Khyber Pakhtunkhwa through Chief

Secretary, Peshawar and 4 others,

xv. WP No. 3939.P/2019 titled Syed ¥hurshid Shah
| ~ etc...Vs. Government of - Khyber Pa‘:dutur&h@a_

;o : - through Chief Secretary, Peshawar and 5 others.
xvi. WP No..4072-P/2019 titled Subhan dllah etc...Vs.

Govemment of Khyber Pakhtunkhwa T.hrough Chlef
Secretary Peshawar and 6 others. = . S

| , B xvii. ‘WP No. 4758-P/2019 titled Sohrab Havat etc... V.,
' Government of Khyber Pakhtunkhwa through (Jll'ief

Secretary, Peshawar and 4 others. ) e

2. As per averments of the writ petition, the
petitioners . dre  serving in the Elementary & Secondary

Education Department on their respective pOS'[:';;.AOn 14.’7:2011

the Government of _K}ﬁyberA Pakhtunkhwa en Hance:l the '

conve_:yahée’fallbwance to all the Civil Servants i.c. from BPS-I .
to 15, incIuding the petitioners, which was subscquently revised
7/ ' ‘

‘?J vide another notification: dated 20.12.2012 and L, was ﬁlrt‘n_er_

- enhanced. But the respondents without any valid and Ju"mza’b &

reasons stopped:/ deducted the payment of conveyance Rl

//mesp -

//_

/*Snawa H:ghCourt @




- allowance which is part and parcel of pay. Srmlar contrcversy

came before this Court in Writ Petition No. 3509-P/2014 txtled' i

s

howan‘ce under thc wrong and illegal preten inat the seme 18
1 ! ‘
not allowed for the leave pcriod. ' ’

3. In essence, the grievance the petitioners is that
they were receiving the conveyance allowance under the
r'xotiﬁcation's mentioned above, which was stopped without any

_|ust1ﬁable reason.

4. Since the matter pertain to grani of ¢ conveyance .

(Hafiz \rohammad Ilyas etc..vs. Govcmmmt of :xnyber

J

Pakhtunkhwa), wherein the pay and salary were d ' éd in the -

following manner. el

7. ~ To reéolve the controversy as td :
whether payment of allowances to a civil servaﬁt -
fall$ in chapter-2 of Khyber Pakhtunkhwa-Ciyiiq_lu.
Servants Act, 1973 ie. terms and conditions 3f C
serv1c¢., itis necessary to rcproduce the deﬁnmon of : ,‘
“pay” prowded in section Z(e) ‘of the” Khybcr :
Pakhtunkhwa Civil Servants Act, 1973 which r;gds; :

as under:

“ 2. (e)—"“Pay” means the amount drawn
monthly by a civil servant as pay, and includes -
specia)' pay, personal pay and any other © |
z.mo!umenfv ‘dc’clared by the - prescribed .

" authority to be paid.”’ (cmphama provided). . "
| The word “emolument” used 1n the aoowe;:i;q 3
quoted definition clause of the Civil Servants Act, .
1973, according o its dictionary meaning, denotes
Wages ‘and benefits .received as corﬁ énsatidn forﬁi
| | TESTED
(:z,yaalrﬁ:\égréourt

| ej’/‘w




holding an;office or having employment. The word |
emolumenf iis basically derived;‘from the L;atiff( word
emolumentum. It originally meant “the sum[ paid to
‘a miller for grinding a éustdmef wheat”. Today, the
term exists mostly as a bit of archaic Iega.lesé, bt it
. ﬁ_light be . within the route of expression i.e.
. “grinding -out a ﬁving”.,fF.rom ‘the above it is
manifest that emoluments arc essentially the
benefits that one gets from the working of being
employed. Emolument . is tﬁe profit  {rom
employment “and is  compensation in rewm of
services, hence the emoluments are part and parcel
of pay. Section 17 being part of chapter-2 i.e. terms
and conditions of service of a civil servant provides -
- that, a civil servant appo,inted to’a post shall be

entitled, in accordance with rules, to the pay

: | sanctioned for the post. Likewise, Rule 5(21) of "§ -
(FR/SR) provide, the definition of pay which means i

the amount drawn monthly by a government servant

as ;

(1) the pay, ot;ler than sf)ecial pay or pay grauted Iin
view of his personal qualification, which has been
sanctioned for the post'héld by him .substantively or
in an officiating capacity, or to which he i entitled :
by reason of his position’in a cadre, and (1) |
overseas pay, technical pay, special pay and
personal pay and

(ili) any other _cmplumcnfs which may be

J

spécially classed as pay by the gchrnor genéral.

' The legislature in its wisdom has wisely
used the word “pay” iristead of salary in definition
clause and _section 17 of Khyber Pakhnmkfxwa,Ciﬁl

Servants Act, 1973, The word ‘pay’ connotes

ESTED

L5080 1-‘},_,5:2./




payment of . Wages inc udmg emolument in broader

Spectrum whlle the saiary 1s used for arnonnt'that

3
5

one receives m retum for work and ' or service
provided, whzch 1s pald periodically i.e: nver a
specified interval of time such as weekly or most
‘commonly monthly The term “salary’ has bee
“dealt with at page-553 of Corpus Juris Secundem
Vol. 77 as under' ‘

“Salag . The word, “Salary” is defined has
rneanmg fixed compensation regularly paid by the
year, quarter, month or. week ﬁxed compensation
for regular work, or for. ‘continuous services ¢ver a
period of time; periodical compensation for services;
compensation for services rendered; per annum
compensation mean in official and in some other
situation, or station; legal compensation.

Salary is also defined as meaning  stipulated
periodical recompense; ‘or consideration pzid, or
stipulated to be paid to a person on regular interval

for scrvices usually a fixed sum to be paid by the

ear or half year, quarter; reward or conmderavon
paid or agreed to be paid to a person on a regular
intervals by the year, month or week for services;
reward of ﬁxed or recompense for services rendered
or performed; reward or compensation of services
repidered or performed. |

“From the above rﬁentioned definition it is manifest
that the ° salary of a civil servant is a fixed amount
regularly paid as compensatlon to the empioyee,
whereas the pay means an amount received by a

civil  servant. including other emoluments ie.

allowances.”




o R}

s. Besides, certain other- petitions  filed by the

1l

Teachers /cmployees of the 'samc'department s_ervitjg ﬁ'om":.
other comers of the province which were; decided by-
Abbottabad Bench of this Court, wherem it was held fhat the
: c‘onveyance allowance bemg part of pay fall in terms and

conditions of civil servant and it can adequately be claimed

through-an appe'ai by adopting the prescﬁbed procedure under

the Khyber Pakhtunkhwa Civil Servants Act, 1974, -
6. - For the reasons givcn hereinabove, tie petitioners
are civil servants and thelr clalm falls in terms and condltlons

of service enumerated in Chapter—z of the Khyber Pakhtunkhwa

'.‘-

N Civil Servants Act, 1973, wherein the jurisdiction of this Court ° ‘ ‘

S

is expressly barred by Article 212 of the Constitution of [slamic 1
Republic of Pakistan, 1973. Resultantly, this and théic‘émwcc‘twd-:
writ petition mentloned above stand dlSInISSvd eiig not' =

mamtamabie However the petitioners are liberty to appmach

the proper forum if so desire. o

- . Announced on; - ~ -
’ I” of October, 2019
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Mr. Magsad Hayat, SCT (BPS-16), -
- GHS Masho Gagar, Peshawar ‘

PESHAWAR

APPEALNO../H T /2019

1- The Government of Khyber Pakhlunkhwa through Chief Secre ry, .-
Khyber Pakhtunkhwa, Peshawar.

2- The Secretary (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar. o

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar. N
5- The Director (E&SE) Department, Khyber Pakhtunkhwa, Peshawar. -

........................ e, . RESPONDENTS .

OF THE APPELLANT DURING ~WINTER & _SUMMER
VACATIONS AND AGAINST NO ACTION TAKEN 'ON THE

DEPARTMENTAL APPEAL " OF APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS. ‘

PRAYER:

e v"-“’~'ff;v'“‘<-"-‘/33’previous!y with all back benefits. Any other remedy whicH
)& . this august Tribunal deems fit that m y also be awarded in

FUEBRSSAT favor of the a ellant. :
SR (9 app ' q"‘Q’
| R/SHEWETH: *9“”& o
CN _FACTS: Cﬁ@f

o

&
1

o

;r;
K4

> \?’3’;&

1- That the appellant is\\/sterving in 't elementary and secondary

education department as Certified Teacher (BPS-15) quite efficiency

and up to the entire satisfaction of the superiors.

2- That the Conveyance Allowance is admissible to all the civil servants

and to this effect a Notification No. FD (PRC) 1-1/2011 dated

14.07.2011 was issued. That later lon vide revised Notification dated
20.12,2012 whereby the conveyance allowance for employecs -

That on acceptance of this appeal the respondehfs Ar'nay_"'
Kindly be directed not to make deduction of conveyance

4 ey e e e ey,
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Counsel for the appeflant present.

Learned counsel ref"rred to the Judgment passed by learned'Fe'deral

R)CS/2016 which was handed down
;urgmom the

Service Tribunal in Appear No 1888(
on 03.12.2018. Nu'ouqh the said

Conveyance Allowanze o 3 Civil serv

vacations was held to b within h

issue of payment of
ant durrng summer and wrnter

Is entitlement and the deduct;on already

be reimbursed. Similar reference was made to 't‘he
Judgment by Honourabfe Pesh

awar ngh Court passed on 01. 10 2019 in
the case of appnnant

Learned counsel, when ~confronted with the- proposrtlon ‘that the

, IN essence, was dilated upon by the Federal
more particularly, by the Hono

iIssue Servrce Trrbunal and

urable Peshawar ngh Court

in the case of
appellant, stateﬂ that in case the respondents are required to execute the

ver High Court, the &ppell
disposal of instan tappeal..

judgment of Peshay ant will have no cavrl about

’ The record suggests that while handin

g down judgment in the ert
v ' Petition preferred b

y the appellant; the Honourable High C
expounded the definition of "Pa

of a civil se

ourt not oniy'-

ay as weil' as “Salary” but also entrtlement

rvant for the Conveyance Allowance during’ the perrod of ~
vacations. It is rmportant to note that the res

pondents were represented
before the High Court during the '

proceedzngs

in view of the above noted facee and <ircumstances and in order to
!

protect the appeilant from a fresh round of. litigation whi

period, the appeal in hand
observatron that the udgment of Honourable Pesha

cH may protract
is disposed of with
war Hrgh Court pas sed
/2019 shail be honoured and
within  shortest possrble time. The

over a formidable'

in Wrrt Petitions inciug ding W.P No. 3162-p
implemented - by the ress ondenta

appellant shal, however, be at

rber*y to seek remedy in accordance wrth

“law in case his'grievanc'-\ is not redresseo b

y the respondents wrthrn a-
Feasonable. time.

Chaf-f}h n 2
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