BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 737/2019

" Date of institution ... 17.05.2019

) Failé Subhan, Chowkidar, Government Primary Schoo_l Bar Mula Said

District Bajaur.

VERSUS

‘G'overhm:ént‘ of Khyber Pakhtuﬁkhwa through Secretary Elementary &

Secondary Education Department, Civil Secretariat, Peshawar and

‘others.

' ORDER
26.05.2021

Appellant-:'aiongwith Mr. K_émran Khan Afridi, Advocate, present.
Mr. Kabirullah Khattak, Additional Advocate General for the

respondents present.

o

‘The appellant submitted an application for withdrawal and his-

" statement also recorded, wherein he stated that as his grievance has

~bee_r'1 redressed, therefore, he wants to withdraw the instant appeal.

The appellant was identified by his counsel.

In view of the above, the appeal in hand stands dismissed as

withdrawn. File beeonsigned to the record room.

o
(MIAN MUHAMMAD) ~ (SALAH-UD-DIN)

. MEMBER (EXECUTIVE) ‘ MEMBER (JUDICIAL)

ANNOUNCED

26.05.2021

p .
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Office Rakhgan Tehsil Salar Zai District Bajur Agency
"~ On.oath:-

"_\"‘ Fazle Subhan S/0 Syed Muhammad Jan R/O Mulla Syed Barky Post

stated that I am appellant in Service Appéal be.ar‘ing No.

- 737/2019 titled “Fazle Subhan Versus Government of Khyber Pakhtunkhwa

Athrou'gh Secretary Elementary & Secondary Educatién Department, Civil

'Secr'etariat, Peshawar and others”. My grievance has been redressed,

therefore, 1 wanf to withdraw the instant appeal, therefore, that the same

'may be dismissed as withdrawn. Withdrawall application is Ex-P-A while

phiotocopy of my CNIC No. 21106-5440496-5 is st Ex-P-8.

RO& AC

- 26.05.2021

Identified

g

ran. han Afridi

(Counsel for the Appellant)

(MIAN MUHAMMAD)
MEMBER (EXECUTIVE)

ol

(SALAH-UD-DIN)
MEMBER (JUDICIAL)




15.02.2021

Muhammad Zaman, brother of appeliant and Syed Asif
-.'Masood DDA for the respondents present.
Former states that learned counsel for the appellant is

| ‘engaged today before courts at Judicial Complex Hayatabad

o therefore, requests for adjournment.Adjourned to 25.05.2021

25.05.2021

for hearlng before the D.B.

_‘.\

(Mian Muhamm&d) | Chairman
Member(E) ' '

- Mr. Kamran Khan Afridi, for the appellantgpresent. Mr.
Muhammad Adeel Butt, Additional Advocate General for the
respondents present.

Former submitted an appiication for 'adjourn;ment on the -

. ground that matter has been resolved/patched up . between the '

- parties, however the appellant could not appear before the court

- compromise; 0

today due to official duty, therefore, the appeal may be
adjourned for a short date. Adjourned. To come up for
ise arguments before D.B on 26.05.2021.

L 3
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(MIAN MUHAMMAG] (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)

—




09.07.2020

09.09.2020

b

* Appellant with counsel present.

Mr. Kabir Ullah Khattak learned Additional Advocate

General for the respondents present.

Nemo for the respondents.

Last chance had been given to the respondents but

today none present. Another last chance is given because

th'e,. date was adjourned on a Reader’s note. Fresh notice

be issued to respondents for written reply, for 09.09.2020

~ before S.B. o o Q

Member (J)

-Cbunsel for the appellant and Mr. Behrarhand ADEO for

respondents No. 1, 2 and 3 alongwith Addl. AG fof the

respondents present.

-Respondents have not furnished reply/comments despite

’ Iaét opportunity. The matter is, therefore, posted to D.B for
= - arguments on 24.11.2020.

24.11.2020

| x .
Chairm

Brother of appellant and Zara Tajwar, DDA for the

respondents present.

- Former states that learned counsel for the appellant is

-engaged before the Honourable High Cburt today.
Adjournment is, therefore, sought. Adjourned to

Member




29;01.2(_)20 ~ None present on behalf of appellant. Written reply r";;)t‘s'ut-)mitted.
Fawad Afzal Assistant (fepr'esentative of reSpondent No.2) ab,‘sent.
- Respondents as well as absent representative of the reSpondent No.2
be put to notice for | re};l)}.r Adjourn. To come up':, for ,_Wr"itten‘ -
reply/comments on 05.03.2020 before S.B. Appellant be also put' to .

w1

Member

notice for the date fixed.

i
%

A .
’ 05;03.2020' _ Counsel for the appellant preSent. ‘Addl, _ AG
' alongwith Javed -Yousaf,' ATO for respondents no. 4
present and requested for adjourn'ment, Fres_h notice be
issued to'respbndeh'is n_o.»l to 3. To come up for written

_reply/comments on 14.04.2020 by way of last ch;

. Member
14.04.2020 - Due to public holiday on account of COVID-19, the case

is adjourned to 09.07.2020 for the same. To come up for

R%der

the same as before S.B.




05.09.2019

Counsel for the appellant preéent.

Contends that the appellant was put in confinement by the
Secunty Forces on 22. 09.2015. He was released by the “order
passed by Honourable High Court on 14.11.2018 and rejoined his

“duty. Despite, his monthly salary is not released by _the'

e |’= SN /1?‘
AN

bv&b‘ -«.a v
M{W‘\

05.11.2019

respondents. It was further stated that no order of rémoval.of '

appellant from service was ever passed by the respondents.

'
i The appeal is admitted for regular hearmg in view of
avallable record and arguments of learned counsel subject to all |
just exceptions. - The appellant is directed to deposit security and
process fee within 10 days. Thereafter, n‘otice‘s be issued to the
respondénts. To come- up for written reply/comments on

05.11.2019 before S.B.

Counsel for the appellant and Addl. A for the
respondents present. o Chairman ‘

Learned AAG seeks time to contact the respondents‘and
furnish the reply/comments. Adjourned to (13.12.2019 on which
date the requisite reply/comments shall positively be submitted.

f
{
Chairman

17.12.2019 Junior to counsel for the appellant, Addl. AG  for

respondents present. .-

Learned AAG seeks time to contact the respondents
and furnish the requisite reply/comments.. Adjourned to
29.01.2020 on which date reply/comments shall bositiv‘e[y
be submitted.

Chairma
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Form- A

FORM OF ORDER SHEET -
Court of
Case No.- : ' 7.37/2019
S.No. | Date of order Order or other proceedings witﬁ signature of judge
proceedings

1| 2 3

The appeal of Mr. Fazle Subhan resubmitted today by Mr. ‘Wali

1- 17/06/2019 L
: Khan Afridi Advocate may be entered in the Institution Register and put |
up to the Worthy Chairman for proper order please.
| REGISTRAR17/4 |1
: This case is entrusted to S. Bench for preliminary hearing to be
\ 2| 2qlee)

put up there on (2/67 ’ [9

CHAIRMAN

A 12.07.2(5i9 Clerk to counsel for the appellant present and seeks
adjournment on the ground that learned counsel for the
appellant is not available. Adjourn. To come up for

preliminary hearing on 05.09.2019 before S.B.

O\

Member




o This is an appea! filed by Mr. Fazle Subhan today on 17/05/2019 ag:ainst nonpayment of
monthly salary against which he preferred/made departmental ai)peal/ representation on
28.02.2019 the period of ninety d‘ays is not yet lapsed as per -section 4 of the Khyber
Pakhtunkhwa Service Tribunal Act 1974, which is premature as laid dovyn in an authority
reported as 2005-SCMR-890. _

As such the instant ap'peal is returned in original to the appellant/Counsel. The appellant
would be at liberty to resubmit fresh appeal after maturity of cause of action and also removing

the following deficiency.

I- Copy of appomtment order is not attached with the appeal which may be placed on it.
2- .Copy of. 1mpugned order is not attached with the appeal which may be placed on it.

No._9 20 IST, _ o : -

Dt. 4o ~5- /2019 o _ —
o - ‘ Y“REGISTRAR .
SERVICE TRIBUNAL
. ' KHYBER PAKHTUNKHWA
’ : PESHAWAR,

Mr'. Wali Khan Afridi Adv. Pésh.

R&Pe@&/{ LB, Mz,ao(
ol W/CW“ O"S :

-7 L/L&
“L®@UA@W’SM




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.,
, ' PESHAWAR

Service Appeal No._ 3”7‘ /0f2019
~ Fazle Subhan, Chowkidar . Appeﬂant
VERSUS
: GOverhment of Khyber Pakhtunkhwa :
through Secretary (E&SE) Peshawar and others. .. ... Respondents
INDEX
S.No| - Description of documents Annexures | Pages |
I S-ervicAe Appeal ‘ |14
2. | Affidavit . | : | 0-5
3. | Copy of appointment order dated 23.12.2000 ‘A’ 0-6
4. | Copy of the order dated 14.1 1.2018 passed in ‘B’ 7-17

Writ Petition No. 3804-P of 2018

5. | Copy of the applicationsof the appellant N ‘C

0. Vakalat Nama

. Appellant
Through: ' o
- Wt
ali Khan Afridi)

Advocate,
Supreme Court of Pakistan
Cell # 0300-5977695

And

(Kamran.Khan Afridi)
' ' Advocate High Court,
Dated:/.06.2019 , 1-C, Haroon Mansion
- Khyber Bazar Peshawar
Cell # 0300-5848545




)

‘ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

v 'PESHAWAR
. . ‘ ) | , ﬂ&hvbflr E’a]:h \;‘G‘:jﬂﬂ
| Service Appeal No._ /.37 /of2019 ~ Serviee ™™ |
" o ’ ' E;ial'y No’fﬁ‘
~ Fazle Subhan, Chowkidar, . M /9
4 ‘Government Primary School ' I Dated K
* ° Bar Mula Said District Bajaur... ... Appellant -
‘VERSUS
. ‘Government of Khyber Pakhtunkhwa |
through Secretary Elementary and
Secondary Education Department,
Civil Secretariat Peshawar. A
2 | . Dlrector Elementary and Secondary
Education Department G.T. Road
.Peshawar
3. District Education Officer (Male) -
~ District Bajaur at Khar.
4. District Accounts Officer ) f .
' District Bajaur at Khar. ... - -~ ... Respondents
o - APPEAL UNDER SECTION 4 OF KHYBER
S / PAKHTUNKHWA SERVICE TRIBUNAL ACT
Fitedtall y 1974 FOR ORDER AND DIRECTION TO THE
lq \’]1{’ RESPONDENTS TO RELEASE THE MONTHLY
egnstrar
SALARY OF THE APPELLANT ALONGWITH
ir ARREARS WITH- HOLD FROM FEBRUARY
E1 2016 TILL DATE.
-——-—-‘gzé’ -
. g -
2 Respectfully Sheweth:

§
: §' - Brief facts giving rise to the instant Service Appeal are as under-

i




>

‘That the appellant was app‘ointed as Chowkidar on 23.12.2000 in the

D e

respondent department and ﬁosted at Government Primary School Bar

M'ula Said District Bajauf; (Copy of Appointment order dated

©23.12.2000 is attached as annexure ‘A%).

.' That since his éprinfrnent the appellant has performed his duties

honestly, devotedly, punctually, to the best of his abilities and to the

entire satisfaction of his superiors and has never given any chance of

- complaint.

That on 22.09.2015 the appellant, for no fault at his part, was arrested

by the Law Enforcing Agencies and remained in their custody and.for

his release the appellant filed a Writ Petition bearing No. 3804-P of |

2018 in the Honourable Peshawar High Court Peshawar, which was
decided on 14.11.2018 and on the basis of which the appellant was
released from their custody. (Copy of the order dated 14.11.2018 is

attached as annexure ‘B’).

That after his release the appellant joined his duty and is regularly

performing his duties in the respondent department, but it came to light

that without any legal justification the monthly salary of the appellant

was with-hold sirice February 2016 till date.

That thereafter the appellant submitted a Departmental Appeal to the

respondent No.3 (the District Education Officer (Male) District Bajaur

- at Khar) and requested for his needful (to release the monthly salary of

the appellant) but no heed was given to the request of the appellant.

(Cepy of the applicationsof the appellant is attached as annexure ‘C).




10.

. ll |

That the treatment of the respondent met to the appellant is against law,

procedure, highly illegal and without lawful authority and is not tenable

inthe eye of law.

~ That. w1th-hold1ng the - monthly salary of the appellant w1th0ut any
3 proper order 1s illegal rather it was verbal order whrch is not legally

‘ Justrﬁed.

- That salary of the appellant has been stopped which is whimsical and

based on malafide intention and is for ulterior motive.

That the monthly salary of the appellant is stopped w1th0ut holding any

- rrnpartral Inquiry, Show . Cause Notice, Final Show Cause N0t1ce

Charge Sheet, Statement of Allegation, without giving him opportunity

of being heard, therefore, the action whereby the monthly salary of the

appellant was stopped, is liable to be set aside.

That the appellant was not. treated in accordance with law rather
-diseriminated which is against Article 4 ;and 25 (Fundamental Rights) == -
~ of the Constitution of Islarnic Republrc of Pakistan 1973, therefore,

| liable to l)e struck down.

That the appellant craves permission of this Honourable Tribunal to
advance any other grounds at the time of arguments and to submit any

other documents in support of the instant Servrce Appeal

It 18, therefore humbly prayed that on acceptance of this Service

Appeal thls Honourable Tribunal may be pleased to declare the 1mpugned

R



l/} .

o action of the respondents as illegal,; without lawful authority and of no legal

<o
S

effect and to pass an order and direct the respondents to release the monthly

salary of the appellant with-hold from February 2016 alongwith‘ arrears till

date

Any other relief though not specifically -asked for to which the

appellant is found entitled in the circumstances of the case may also be

granted to the appellant.

Appellant
Through -
(Wali Khan Afridi)
Advocate,

Supreme Court of Pakistan
Cell # 0300-5977695:
And -

(Kamran Khan Afridi)

Advocate High Court,

Datedy #062019 4 1-C, Haroon Mansion
Khyber Bazar Peshawar

Cell # 0300-5848545
CERTIFICATE . ,

Certlﬁed that as per instructions of my client, no such Serv1ce ‘Appeal

on behalf of the appellant has earlier beén filed in this Honourable Service

W‘W
dvocate

- : . Trlbunal on the subject matter.

v
B e \-‘.‘; 2




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, -
4 PESHAWAR

INRE
Service Appeal No. . /0f2019

Fazle Subhan, Chowkidar . ... / Appellant

VERSUS

Govemment of Khyber Pakhtunkhwa :
through Secretary (E&SE) Peshawar and others.. Respondents

AFFIDAVIT

I, Fazle Subhan son of Said Muhammad Jan, Chowkidar Government
Prlmary School Bar Mula Said Dlstrlct ‘Bajaur, do hereby solemnly affirm
and declare that the contents of the accompanying Serv1ce Appeal are true
and correct to the best of my knowledge and behef andsne h1{1g has been

concealed from this Honourable Tribunal.

Deponent 4

IDENTIFIED BY

by e

ali Khan Afridi)
Advocate, Peshawar

r)’
PO
WL

R




¢ OFFfCE OF THE AGENCY EDUCATION OFFICER BAJAUR AGENCY AT KHAR

with psual allowancés as admisible under the-rﬁles from the daté“pf~h§s

QS.M&AEO(%)Concerned._ 3
“'-0€, Accountant of the local (Ffices
o7. ‘Candidate Concerneds T‘“ o : |
. Ag n'L"Edu;Officer,
o ' :ﬁzﬁajaur~égeﬂcy.~

B i

APEOTUTHENT, o '
~ ¥r,Fazal Subhan 5/o Saia Mehmood Jan of tialasaid Bajaur
is hereby appointédﬁagéinst vaeant B/Chowkidar Post at GovtjPrimary

Sehool ialasaid Bajaur Ageﬁcybin basic pay scalé No;I %,1245435§1770_{

taking over charge in the interest of public service vice Ahmad Jan”

Class~IV retired from service. o
T Terus/Corditions. . L
[ SN 4;j1;wCharge?reportsishsuld be. submitted in

duplicate to -this office.

.2, The appointuent of the candidate is
being madé purely on termporary basis fi
and is liable to termination at any- . Busd
time with out- assigning any reason.in
case he wisheS resign his services. the
would give:one menth prior notice or
to fopffeit one month pay in lieu the-
reof.g” o . K L

.3, No TA/DA .is allowed,

4, He should" not take over charge of the
- - post if he in below 18.years or above
¥ 4,5 years of age. L

5. He éhéuld,prodﬁceihiS»health_aﬂdaagé;t
B : . certificate-from Agency.s“rgQQniCbpggg
. \ sidered as Canf_‘.elled. T "
) Agency Edu;Officer, .

fnSajaur-Agency,

Endst;No; b 3G 7-4oJ-npoti; Dated Knar the_ 9.5 /2. /2000,

Copy to thes- e ) E :
01. Political Agent Dajaur w/r to his No31 0047 /5C.Dated 23/1 2/2000.
02. Director of Equcation FaTA ,Peghavar, w ' :
03. Agency Accounts Officer pPajaure.

0L, Agency Surgeon Bajaure.

7?‘ EZI;.. ) ” '_
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Fazle Subhan son of Said Muhammad Jan- (Dctenu)
resident of Bar Mola Said Raghgan Pashat

Tehsil Salarzai District Bajaur (The then Bajaur Agency) -~
- through Muhammad Zaman (Special Attorney) son of .
Said Muhammad Jan (real brother of Detenu). .. ... Petitioner
- VERSUS

1. ~The Sfaté, through
Advocate General Khyber Pakhtunkhwa, -
Peshawar, '

2. Assistant Commissioner Khar

District Bajaur (The Then Assistant
Political Agent Khar Bajaur Agency).

‘3. - "Commandant Bajaur Scouts/F.C‘.I.U:

Through Inspector General Frontier Corps,
Qilla Balahisar Peshawar. .. ... ... = Respondents

~ WRIT PETITION UNDER ARTICLE 199
OF THE CONSTITUTION OF ISLAMIC A
REPUBLIC OF PAKISTAN, 1973,

TESIE

Respectfully Sheweth:
Brief facts giving rise to the instant writ petition arg as under:-

1. That as per available record the detenw/petitioner was arrested and
mterrogated by the security agencies on suspicious of his involvement
in Anti-State activities under the provision of Action in Aid of Civil
Power Regulaﬁon 2011 and ultimately handed over to respondent
No.2 Assistant Comrnissioner Khar Digtrict Bajaur (the then Assistant
Political Agent Khar Bajaur Agency) with the recommendation to
award punishment of 14 yeaJ:s Rigorous Imprisonment to the

petitioner being involved in Anti-State-activities.

wp3804 2018 Fazle subhan vs state full 15 . Ny

C

~.

28 NOV 2018
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That the trial Court i.e. Assistant Commiséioner Khar District Bajaur

2

(the then Assistant Political Agent Khar Bajaur Agency), complying
with the recommendation of the security agencies passed an order
dated 10.11.2017 convicted and sentenced the detenu/petitioner to

undergo 14 years Rigorous Imprisonment.

3. That thereafter the detenw/petitioner filed an appeal before thc
Commissionex F.C.R Malakand Division at Saidu Sharif, Swat which
was partially allowed by setting aside the order and judgment of the

- trial Court dated 10.11.2017, remanded case back to the trial Court
with the direction to refer the case to the proper council of elders,
frame issues and direct the council of elders 10 re-examine the record
thoroughly and proceed with fhe case as per Section 11 and 40-A of
the FCR (amended 2011). “However, the accused/ petitioner will
remain in jail till the final decision of the case” vide his order dated
15.03.2018, impugned- herein. (Copy of the impugned order and
judgment dated 15.03.2018 of the Appellate Court i.e. Commissioner

F.C.R Malakand Division is attached as annexure ‘A’).

4.  That aggrieved with the said impugned orders and judgments of both

the lower Courts and having no other adequate and efficacious remedy

avaﬂablc to the detenw/petitioner but to invoke the constitutional

jurisdiction of this Honourable Court for the redressal of_ his
gnwances (to acquit hlIl‘!) on the followmg grounds amongst the

a. Thaf the impugned orders and judgments of both the lower

Courts are against 1aw, facts and evidence brought on record:

b. That the learned trial Court i.e. Assistant Commissioner Khar

" District Bajaur (the then Assistant Political» Agent Khar Bajaur

wp3804 2018 Fazle subhan vs state full 15 pags



d.

P wopd
e

- -

Agency) has not proceeded with the case in accordance with

law prevailing in the area at that time ic. FCR 1901, thus

violated the mandatory provision of law.

That thfi ordcr-band jltldgment of the Appe]late__ Court 1.e.
Comumissioner FCR Malakand Division is not in accordance
with law because the Appellate Court remanded case béclc and
ordered to proceed with law ie. (FCR) which is mot in

existence, thus the order and judgment is without lawful

-authority, therefore, liable to be struck down.

That the learned Appellate Cowrt i.e. commissioner FCR
Malakand Division remanded case back to ihe trial Court vide
his impugned order. dated 15.03.2018 and also passed an order
for keeping the petitioner in custody till the final decision of the
case, thus the Appellate Court has illegali-y directed the lower
Cc;urt to proceed with the law (FCR) which is not in existence
anymore, therefore, the in-lpugned order and judgment of the

learned Appellate Court is without jurisdiction, without lawful

authority, void abinitio and is liable to be set aside. WJ/@% .

That under Article 10-A of the Constilutioﬁ of Islamic Repub]igTIES
of Pakistan 1973, every citizen shall be entitled to a fair trial
and due process, while in case of the detenu/petitioner no fair
trial has ever been conducted, hence on this sc;orc too the orders

and judgments, impugned herein, are against the letter and spirit

wp3804 2018 Fazle subhan vs state TulF15 pags
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of the constitution, thefefore, both the judgments and orders are

not sustainable in the eye of law, rather to be struck down.

f. That the petitioner has not been treated in accordance with law
rather discriminated apainst which is in violation of Article 4

and 25 of the Constitution.

g. That the order and judgment of the Appellate Court, impugned
herein, is also in utter violation of law and natural justice on the
ground that how much long the detenu/petitioner will remain in
custody as there 15 1o law exist at a11 and the Provincial

Government is yet to legislate.

h. That nothing has been brought on record which support the
prosecution version that the detenu/petitioner was involved in
; ‘ any Anti-State activities rather the detenu/petitioner has been

condemned unheard which is against the principle of natural -

Jjustice.

i. That the detenu/petitioher craves permission of this Honourable

Court to advance any -other ground/argument in support of the - 7

instant writ petition at the time of arguments. ' “E‘g‘ B

It is, therefore, humbly prayed that on acceptancce of this writ petition

~ this Honourable Court may be pleased to set aside the impugned orders and
judgments of both the lower Courts ie. Assistant Commissioner Khar
District Bajaur (the then Assistant Political Agent Khar Bajaur Agency)
dated 10.11.2017 and that of the Appellate Court i.e. Commissioner F.C.R.
Malakand Division at Saidu Sharif, Swat dated 15.03.2018, being illegal,
without jurisdiction, without lawful authority , void abinitio and ineffective
upon the rights of the detcnu/pcﬁtibner and the detenu/petitioner may please

be acquitted from the charges levelled against him and he be sct at liberty.

wp3804 2018 Fazle subhan vs stat€ full 15 pags
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’ \ | Any other relief though not specifically asked for to which the

petitioner is found entitled in the circumstances of the case may also be

granted to the detenu/petitioner.

PRAYER FOR INTERIM RELIEF: .

please be enlarged on bail subject to the final result of the ins

tant writ
petition. |

Petitioner
Through: e oy Ml ey
%{han /{ﬁ'idi)
~ Advocate,
Supreme Court of Pakistan -
Cell # 0300-5977693,

Yoz HlAios
(Kanmran Khan Afiidi) -
Advocate High Court,
1-C, Haroon Mansion
Khyber Bazar Peshawar

- Cell # 0300-5848545
And

/’#.‘5” 28 autn
(t1assan Nisar)
Advocate

High Court, Peshawar
Cell # 0314-9214909

Dated:?7£07.2018

‘CERTIFICATE;

) Certified that as per instructions of my client, no such Writ Petition on
- behalf of the deteni/petitioner has earlier been filed in this Honourable
Court on the subject matter. ‘ G2z &,

Advocate

'é/ddlaq
BOOKS OF LAW:

L. Constitution of Islamic Republic of
Pakistan, 1973.

2. Actionin Aid of Civil Power Regulation 2011, W o

L Colaceontingoneey - ATTESTE

L2

. It is further prayed that as an Interim Relief the detenuw/petitioner may

wp3804 2018 Fazle subhan vs st™e full 15 pags
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]UDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT L .
, A

WP No. 3804-P/2018 (2}3
Fat 51 FS

azle Subhan Ol 5 /-
Vs . o,;:’\. L & / <

The State through the Advecate \\,5%. o /;‘:!*

General KPK and others. \“:f‘ - /r‘j/

Date of hearing 14.11.2018 T

Petitior:xer"{by) Gl e ”//w&’/'-ﬂdt/aczz:.
Respondent (by) @a/& Naere2 Qle on AL W

JUDGMENT

MUSARRAT HILALL 7.- Same order as in connected

WP No. 3760—?(’2018 titled “Rizwan Ullah .Vs. The

. State through the Advocate General KPK and others”.

R Y

Announced
14.11.2018

(DB) Hon'ble Mr. Justice Ikramullah Xhan
Hon'ble Justice Musarrat Hilali CERTIFIED TO

Naor Shah, PS

EAAMINER
Peshawar Hiagh Court. Peshawar
Authoriscd Undor Asticto 8.7 of *
Tho QGantuen-e-Shahadat Order 1984

28 NOV 2018
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JUDGMENT SHEET Az
PESHAWAR HIGH COURT, pEsnAWA;z/ 3
JUDICIAL DEPARTMENT _f«f?/

WP No. 3804~P/2018 \LL
Fazle Subhan
Vs o .
w2 W
The State through the Advocate . [

General KPK and others.

Date of hearing__- 14.11.2018
Petitioner (by) é(/(f(/ ’ e _am 13/4'1'6// Adve cave :
Respondent (by) K% Naese?d Wle_om Mw W

JUDGMENT

MUSARRAT HILALL 7.- Same order as in connected
WP No. 3760-P/2018 titled “Rizwan Ullah .Vs. '!"hc

State through the Advocate General KPK and others”,

P
\. MTESHZT?

14.11.2018

(DB) Hon'ble Mr. Justice Tkramuilah Khan
Hon'ble Justice Musarvat Hilali

Noor Shah, PS \

CERTIFIED TO BE TRUE COPY
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JUDGMENT SHEET _
PESHAWAR HIGH COURT, PESHAWAR
. JUDICIAL DEPARTMENT

WP No. 3760-P/2018

Rizwan Ullah
o . Vs .
The State through the Advocate
General KPK and others.

Date of hearing 14.11.2018

" Petitioner (by) 2748 Whleon ﬂj/mf'a( / 'ﬂa’afa(xﬁc
Respondent (by) W NeaeerR 2 (20 o W/Q?g

JUDGMENT

MUSARRAT HILALIL 1- Through this single judgment;
‘we propose to dccic‘le WP No. 3804-P/2018 (Fazle
Subhan .Vs. The Sta;e tﬁroug,h the Ac.ivocat-e General,
KPK and others), zés both the petitions have common

questions of law and facts, involved therein. W( ﬁm ~
S ' NTTESTED

2. ~ Petitioners in both the petitions have sought

similar prayer for setting aside the impughed orders of

both the lower Courts i.e. Assistant Commissioner Khar,

ATTESTED

.@@ms%é’éﬁé‘%‘iﬂcqum
28 NOV 2018
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District Bajaur and that of Commissioner FCR,

Malakand Divisi.on at Saidu Sharif Swat.

3, Heard. In the instant case, the petitioners
were arrested by Security agencies and on completion of .
interrogation, they were handed. over to the Political'
Administration_ with the recommendations that accused,
Rizwan‘ Ullah, be awarded punishment of 14 years
:rigorous imprivsonment and- the accused, Fazle Subhan,
be a\a;'arded Zi years rigorous imprisonment. On appeal.
the Commissioner, FCR set aside the ordcr' dated
- 13.10.2017 of APA, Kh;r, Bajur Agency (passed in casc
of accused Rizwanullah) and that of order- dated
13.01.2018 (passed in case of accused Fazle Subhﬁn) and
{ remanded back both the cases to APA/ADM Khar,

Bajaur Agency for referring the same to a proper council

of elders, who shall reexamine and decide thé cases of

accused as per Section 11 and Section 40A FCR after %ﬂé«g@‘w\
| ~ ATTESTE

framing proper issues.

Cad




a. Article 247 of the Const&utién of Islamic
Republic of Pakistz;n, 1973 barred the application of
Provincial and .Feder;al laws to the tribai areas has been
abolished froﬁi the Constitution througﬁ Act No.
Xxx_vu of 2018. lThe. FCR was replaced by FATA
Interim Governance Regulations, 20-18 and a procedure
for the trial was provided under the said ‘Regulation,

however, the same has also been set aside by the apex

Court. Currently rcgular Courts have since not been

funciioning in the er§twhi!e tribal areas and it is not
certain as to how much time the government would
require to establish regular Couits in that area, therefore,
in such a situation, the accused-petitionérs .carmot be kept
behind the bars.for an unlimited period. Thus, pctitionérs
are admitted to bail till. the establishment of regular
Courts, provided each one of them furnishes bail bonds

in the sum of Rs. 500000/- (Rupees Five Lacs only) with

two sureties each in the like amount to the satisfaction of )
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learned Sessions Judge, Peshawar. The sureties shall be

reliable and men of means.

JUDGE
\ ( :
N Au¥a )
jUDGE

Announced
14.11.2018
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. BEFORE THE LEARNED KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

In Re C.M No. /2021
InS.A No. 3732019

Fazale Subhan VERSUS. EDO (M), Bajaur etc

f-eF

Y/, ASNowmment
|  APPLICATION FOR PARIY-HEARING

—2f05/2

Respectfully Sheweth,

‘1. That the captioned case is pending adjudicatilon before this Hon’ble

Court and is fixed for 25-05-2021.

2. That in the instant appeal appellant is busy in their official duty and

cannot appear before this Hon’ble Tribunal.

3. That as the matter has been patched-up/ resolved between the.
parties, therefore the appellant requested for early fixation their

appeal before This Hon’ble Tribunal.

It is, therefore, most humbly prayed that on acceptance of the
instant application, the captioned case may very graciously be fixed for

tomorrow for their personal attendance.

Dated: 25/05/2021 ‘
Petit.ione;/ﬁf’/? W ‘

amran Khan Afridi '

Advocate High Court
Peshawar
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.- BEFORE THE LEARNED KHYBER PAKHTUNKHWA SERVICE *

TRIBUNAL PESHAWAR
Inre: |
 SANo."73 7 /217
Fazle Subhan ............Vs.............EDO (M), Bajaur etc

APPLICATION FOR WITHDRAWAL OF _ o
TITLED APPEAL WITH PERMISSIONTO . /2 A
FILE FRESH ONE IF NEEDED ~ -

 Respectfully Sheweth;

1. That the above titled appeal is pending adjudication '
' before this hon'ble Tribunal and is fixed for today
i.e. 25.08.2021, - SRR

2. That as the matter has been patched-up between the -
parties, therefore, appellant is now no more
interested in further prosecution of the case, hence
wants to withdrawal his appeal.

It is, {herefore,. prayed that on acceptance of ‘this
-application, the appellant be allowed to withdraw his
appeal with permission to file fresh one if needed.

~ Appellant’
- Through ' | i ol
. , amran Khan di

_ . Advocate, Peshawar
AFFIDAVIT

. I, Fazle Subhan S/o0 Said Muhammad Jan R/o Mola Said,
- . District Bajaur (Appellant)',‘ do hereby affirm and declare on
oath that the contents of the accompanying Application are
true and correct to the best of my knowledge and belief and
nothing has been concealed from this Hon'ble Court. '
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