+ 27.07.2020.

shall, however, be atliberty to seek
remedy in accordance with law in case
his grievance is not redressed by the
-respondents within a reasonable time.

6. - Therefore, in the circumstances we are left with no option

- but to follow the consistent Avi_eyv of the Hon'ble Peshawar High

Court, . Pes_hawar and the ‘Hon’ble Chairman of the august

‘Services Tribunal and other august fbrum_s and carinot form an

opinion other than as enunciated in the dictum of the august

forum.

. &
7. S:nce it has been I.’leld- outrightly that conveyance
allowance allowed to the civil servants of vacatlons departments |
is integral part of their. pay and it cannot be severed from other
emoluments to which they are held -entitled therefore, deduction
and consequently withholding of chveyance, allowance during
the course of summer and winter vacations is an action/act in

violation of the law and rules on the 'subject which is not

permissible therefore, in order to save the appellant from such

dilemma and predicament respondents are directed not to

deduct conveyance allowance from the pay of the appellant

'durmg the penod of summer and winter, vacatlons and also give

.it effect in the light of the ]udgment of Hon'ble ‘Peshawar hlgh‘,

Court in. Writ Petitions lncludlng W.P No 3162-P/2019 at the
earliest and smultaneously the‘ap_pe!lant can nevertheless, seek
remedy in case his grievance is not redressed by respondents
within a reasonable period of time. File be consigned\ the
record room.

ANNOUNCED '

(MUHAMMAD"
MEMBER (JUDICIAL)




Chapter II of the Khyber Pakhtunkhwa -Civil Servants Act, 1973.,

Learned counsel for the -appellant has placed reliance on an

unreported judgment of the Hon'ble Sindh Services Tribunal -

Karachi dated 23.12.2015 ‘whereby deduction of cdnveyance
_ allowance during the course of summer vacations, has been held
in contravention of rule 747 _(clau‘se?a), it ‘vx-/as held that
vacations counts as duty, that the appellant and all the civil
servants serving in vacations d'epartments are aI!‘owed to receive
the conveyance allowance durmg summer and winter vacations,
as vacations are holidays and not a leave of any kind and the
conveyance allowance during the vacations was not allowed to

be deducted from the pay of the officials.

5.. At the very outset it is pertinent to make reference to the

‘Judgment of this august. Services Tribunal dated 11.11.2019

passed by the Hon’ble Chalrman Khyber Pakhtunkhwa Services

Tribunal, in Appeal bearing .No. 1452/2019 titled Maqsad Hayat
Versus Government of KPK wherein order has been made to the
followmg effect ‘

The record suggests that while handmg
down judgment in the Writ Petition
preferred by the appellant, the
Honourable  High . Court not only
expounded the definition of “"Pay” as well
as "Salary” but also entitlement of a civil

.. servant for the Conveyance Allowance -
‘during the period of vacations. It is ‘-
~ important to- note that the respondents
.. were représented before the High Court ..
‘during the proceedings. .
- In view of the above noted facts and
.. circumstances and in order to protect the
appellant from fresh round of litigation
which may protract over a formidable
period, the appeal in hand is disposed. of _ . .
with observation that the judgment of
Honourable Peshawar High Court passed = -*
. in Writ Petitions including W.P No. 3162- -
P/2019 shall be honoured and
simplemented by the respondents within
shortest possible time. The appellant

-'-\L"Sﬁ




"
-

27.07.2020 Mr. Munfat Ali Yousafzai, Advocate for the appellant is
present. D¢ AR
2. My this single order is\goin‘g to dispose of the instant

a:ppeal bearing No. 1619 of 2020 Captioned Mirza Khan Versus
 Government of Khyber Pakhtunkhwa through Chief Secretary,
Khyber Pakhtunkhwa, Peshawar and four other respondents. '

3. Through the instant appeal submitted under Section-4 of
fhe Services Tribunal Act, 1974, the actions of the respondents
by' withholding the conveyance allowance and its deduction from
appeliant dl._iring the course of winter and summer vacations
'_H_I:iave beeh‘c"hallenged. It was stated that adverse actions/orders ;

of deduction of conveyance allowance were called in question in

BRI ik iate S

departmental appeal within the stipulated period of time but no
action was taken. It has been prayed that the respondents may
kindly be directed not to deduct the conveyance allowance
durir:a vacation period irrespective of the fact whether it were
éummer or winter vacations and make the payment of all
outstanding amount of conveyance allowance which has been

deducted previously with all back benefits.

4, Learned counsel for the appellant invited the attention of
this Single Bench to the judgment dated 1% October 2019 passed
by the Hon’ble Peshawar High Court, Peshawar vide Writ Petition
é'(l;aring No. 3162-P/2019 Akhtar Hussain and 60 others versus
Government .of Khyber Pakhtunkhwa, while dilating upon the
~ issue it has been held in categorical terms that pay means the
amount drawn monthly by a civil servant as pay, and include
s’becial pay, personal pay and any other emoluments declared by

the prescribed authority to be paid. It was also held that

P s T TN

conveyance allowance is the part and parcel of pay. The

petitioners agitating the matter in the august High Court were
y

stated to be civil servants and their claims were held falling

within the terms and conditions of service enumerated in




| & Form- A
- _ ‘ . | :
FORM OF ORDER SHEET
Court of 7 |
Case No. 7/‘7 / 57 . /2020
S.No. | Date of order Order or other proceeding;with signature of judge or Magistrate
Proceedings ' ' -
_ 1 2 3
1 11.03.2020 The present apbeal submitted today by Mr. Munfat Ali
Yousafzai Advocate, may be entered in the institution register
and put up to the Learned Member for ptoper order please.
REGISTRAR o
- This case is entrusted to S. Bench for preliminary
2 |§-08~=2© hearing to be put up there on 08.04.2020.
';
| MEMBER
08.04.2020 Due to COVID-19, the case is adjourned. To come

for the same on 27.07.2020 before S.B.




$Erore THE Kivaer PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
 APPEAL NO. / é /7 /2020, |

. MR MIRZA KHAN VS EDUCATION DEPTT:
INDEX ' Ry -
S.NO. | DOCUMENTS ' ANNEXURE . _PAGE-
1. Memo of appeal - Cerrarens el 13,
2. Notification : A L4,
3. Pay slips ' B&C | | 5.
4. Departmental appeal D N Y 2 :
5. Judgment E 8-14. .
6. service Tribunal judgment F , 15-16. - v
7. Vakalathama [ C 170
THROUGH: T L
MUNFAT ALI YOUSAFZAI R
ADVOCATE - o '
CELL NO 03‘44~92133,67 .
_ . . |
Note:
Sir,
Spare copies will be submitted
After submission of the case.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Khyber Pakh unkhwa
~ appEALNO._/6/ q 2020 \fr,vm__'mfun:-
- | Diary No. / ’
Mr.MIRZA KHAN CT(BPS-15), T /AL-
GMS SHAH MANSOOR DIST SWABL. -om-ed.u.}_’ﬁ_',/z_@%
Ceeeessreseresanreees e rreene e re s anenennnnas reenns APPELLANT |
- VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

The Secretary (EQSE) Department, Khyber Pakhtunkhwa Peshawar:

The Secretary Finance Department, Khyber Pakhtunkhwa Peshawar

The Accountant General, Khyber Pakhtunkhwa, Peshawar. :

The Director of (E&SE) Department, Khyber Pakhtunkhwa, Peshawar
.................................................. RESPONDENTS :

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED ACTION
OF THE RESPONDENTS BY ILLEGALLY AND UNLAWFULLY
DEDUCTING THE CONVEYANCE ALLOWANCE OF THE APPELLANT
DURING WINTER & SUMMER VACATIONS AND . AGAINST NO .
ACTION TAKEN ON THE DEPARTMENTAL APPEAL OF THE
APPELLANT WITHIN THE STATUTORY PERIOD OF NINETY DAYS
PRAYER:

That on acceptance of this appeal the respondents may kmdly be
directed not to make deduction of conveyance allowance during
vacations period (Summer & Winter Vacations) and make the
payment of all outstanding amount of Conveyance allowance
which have been deducted previously with all back benefits. Any
other remedy which this august Tribunal deems flt that may also
be awarded in favor of the appellant.

e o o o

R/SHEWETH:
ON FACTS:

» That the appellant is serving in the Elementary & Secondary Educatlon ,
F%lea o (‘aDepartment a CT(BPS-15) quite effi cuently and up to ‘the entire
: LY A¥tisfaction of their superiors. :
: @(_’,ﬂw That the Conveyance Allowance is admissible to all the Civil Servants and .
CBISLrary, this effect a Notification No. FD (PRC)1-1/2011 dated 14.07.2011 was .
/] ] j 20, issued. That later on vide revised Notification dated 20.12.2012 whereby
the conveyance allowance for employees working in. BPS 1 to 15 were
enhance/revised while employees from
BPS- 16 to 19 have been treated under the prewous Notlf‘ cat|on by not .
enhancing their conveyance allowance. Copy of the Notifcatlon dated»_"‘ o
20.12.2012 are attached as aNNEXUr€..uusrsssssrnnsasseensrnsanne A. -

o That appellant was receiving the conveyance allowances as admnssnble
under the law and rules but the respondents without ‘any valid and
justifiable reasons stopped/deducted the payment of conveyance
allowance under the wrong and illegal pretext that the same is not allowed
for the leave period. Copies of the Salary Slips of working/serving month
and vacations (deduction period) . are . attached - as
ANNEXUIE.rrassrrrennas Cereemmsrrrresesrrsssserassrenas ..B&C. L




That appellant feeling aggrieved from the action- of the respondents”:_'-'-."‘ o

regarding deduction of conveyance allowance in vacations period/months = .
filed Departmental appeal but no reply has been received so-far.- That = =

feeling aggrieved the appellant along with his other: colleagues filed Writ "~ - - -
Petition No. 3162-P/2019 before the Peshawar High Court, “Peshawar : -

~ which was disposed of vide judgment dated 01.10.2019 with the directions-

to approach the proper forum i.e. Service Tribunal, ‘Copies- of the S

Departmental appeal & judgment . ‘is: attached
dNNEeXUICesssunnnnnasnnnssssnnsss sEsusnsunen D & E -

That some of coIIeagues of the appellant approached to thlS augustf’"
Tribunal in different service appeal which was ‘allowed -by ' this august
Tribunal vide its judgment dated 11.11.2019. Copy of the ]udgment |s".?v_‘ ST

attached as annexure lllllllllll assanssnun  SEEEBIEFOGRE 'llllll.ll'llll.lll_.ll__l‘Illl‘lylllEl feer N

~ That where after the appellant waited for the statdtorv. 'period;of.ninety,f -

days but no reply has been received from the respondents. That appellan't_
feeling aggrieved and having no other remedy fi Ied the lnstant servuce.
appeal on the following grounds amongst the others. . SR

GROUNDS:

That the action and inaction of the respondents regardmg deductaon of-; fif.f-"'::‘
conveyance. allowance for vacations perlod/months is |Ilegal agalnst the‘_ SRRERY

law, facts, norms of natural ]ustlce

That the appellant have not been treated by the respondent Depa'rtnﬁfent’ in ; .
accordance with law and rules on the subject noted above and as such.the - -
_ respondents violated Article 4-.and 25 of the: constltutlon of Islamrc e

Republic of Pakistan 1973.

That the actlon of the respondents is wuth'out-any legal 'adt'h:onty,

discriminatory and in clear violation of fundamental rights’ duly conferred' o

by the Constitution and is liable to be declared as nuIl and vo:d

That there is clear difference between Ieave and vacat:on as Ieave it it
applied by the Civil Servant in light Government Servant Rewsed Leave"é_f-':?f.,»-'.%' ;
Rules, 1981 while the vacations are always announced by the Government SR
therefore under the law and Rules the appellant fully entitled for the grant R

~ of conveyance allowance during vacations period.

That the Government Servants Revised Leave Rules 1981 ‘clea'-rly ':e'xp|éi,‘{.:'f{"

that the civil servants who avail the vacations are allowed- only-one leave
in a month whereas, the other civil servants may-avail 04 days Ieave in a.

calendar months and the same are credited to his account and in this way A
he may avail 48 days earned leave with full pay, whereas the Government. T
servants to avail vacation such as appellant is allowed one: day leave in-a R
month and twelve (12) days in a year and earned leave for twelve days.in - B

a year are credited to his account and there is no question of deduction of ~© -+
conveyance allowance for vacation period, the respondents while making "~ .~ .
the deduction of conveyance allowance lost sight.of this legal aspectsand . .
“illegally and without any authority started the recovery and deductaon of-.' Ce

conveyance allowance from appellant




That as the act of the respondents is illegal, uncanstitutional without ariy L
legal authority and not only discriminatory but is also the result of malaf de-
on the part of respondents.

That appellant has the vested right of equal treatment before law and the -
act of the respondents to. deprive the petitioners from™ the
conveyance/allowance is unconstitutional and - clea,r.‘.‘v_lo‘latlon cof -
fundamental rights. ' I )

That according to Government Servants Revised leave - Rules, 1981 o
vacations are holidays and not leave of any kind, therefore, the deduction.
of conveyance allowance in vacations is against the law and rules.

That according to Article 38 (e) of the Constitution of Islamic Republic: of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services -of the federation,
therefore in light of the said Article the appellant fully entltle for the grant ‘
of conveyance allowance during vacations. . , .

That the petitioners seeks permission of this Honorable Court to ranse any .
other grounds available at the time of arguments. S

It is therefore, most humbly prayed that the appeal of the appellant s

may be accepted as prayed for.

%Mm
MIRZA KHAN =

THROUGH:
MUNFAT ALI YOUSAFZAI
ADVOCATE .

@ |
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BETTER COPY PAGE-5 B {\\ H -~ 1'/ P
GOVERNMENT OF KHYBER PAKHTUNKHWA

FINANCE DEPARTMENT
(REGUALTION WING)

NO FD/SO(SR-II)/S?DOIz .
Dated Peshawar the -20; 17 2017

- From

The Secretary to Govt: of Khyber Pakhtunkhwa. ' B ‘ L
Finance Department, Peshawar. ' '

- To:. : SR
' 1. All-administrative Secrétaries to Govt: of Khyber PaichtunLhwa o
2. The Senior Member, Board of Revenue, Khyber Pakhtunkhwa.
- 3. The Secretary to Governor, Khyber Pakhhmkhwa
4. The Secretary to Chief Minister, Khyber Pakhtunkhwa.
5. The Secretary, Provincial Assembly, Khyber Pakhtunkhwa.
" 6. All Heads of attached Departments in Khyber Pakhtunkhwa. o
7. All District Coordination Officers of Khyber Pakhtunkhwa.
8. All Political Agents/District &. Sessmn Judge in' Khyber Pakhtunkhwa
9. The Registrar Peshawar High Court, Peshiawar.
10. The Chairman Public Service Commission, Khyber Pakhtunl\hwa
11. The Chairman, Service Tribunal, Khyber Pakhtunkhwa. .
- Subject: . REVISION IN THE RATE OF CONVEYANCE ALLOWANCE FOR THE

CIVIL_ EMPLOYEES OF TH]Z KHYBER PAKHTUNIGHWA PROVTNC TAL
' GOVERNMENT BPS-1-19 .

Dear Sir, : - :

" The Government of Khyber Pakhmnkhwa has been pleased to enhanccm 152 the
rate of Conveyance Allowance admissible to all the Provincial Civil Servants Govt of Kh
Pakhtunkhwa (working .in BPS-1 to BPS- 15) wef from lS September, 2012 at the fol

rates. However, the conveyance allowance for emplovees in BPS-16 to] BPS-19 will
changed. . : Co -

wher -
[Gw g

remain un-

S. No BPS " | Existing: Rate PM) Revised Rfate (rmM) =
1. [ 1-4 : Rs.1,500/- . Rs. 1,700/-
2. 5-10 Rs. 1,500/- ; .| Rs. 1,840/~
3. 11-15 | Rs. 2,000/~ " | Rs. 2,720
4, _16‘-19 R Rs. 5;000/= S e Rs. 5,000/
2. Conveyance Ailowance at the above rates per month shall be adm1551b1e to those BPS 17

18 and 19 ofﬁcers who have not been sanctloned official vehicle.

BN it B

' Niprat gl
; : . Lin ey
,YourFalthfully R ?.»' I
" : . o " [N 'L'/ .' .-‘. r“}
' v T s e T
: L go b e
(Sahibzada Saeed Ahmad) WSS TR

Qe

: e ' Secretary Finance 3, ; " %&
Endst No. FD/SO(SR -ID)8- 52/2017 Dated Peshawar the 20" Decembef, 2017 g\‘%z:

,_«.'
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. £ "
Dist. Govt. NWFP-Provincial & S
District Accounts Office Sawabi '}5 .
o N Monthly Salary Statément (December-2019)
o I / 5 ‘*"*\““"
Personal informaﬁou of My MIRZA KHAN d/w/s (;f MUHAMMAD RASAN
Personnel Number: 00231006 CNIC: 13064005930 NTN: 0 ‘
Date of Birth: 25.06.1965 » Entry into Govt. Service; 20.12.1990 ’ Length of Service: 29 Years 00 Months 013 Days |
Employment Category: Active Permanent
Designation: CERTIFICATED TEACHER - 80004540-DISTRICT GOVERNMENT KHYBE
DDO Code: SU6032-DEO Male (Govt. Middle Schools), Swabi
Payroll Section: 003 GPF Section: 001 Cash Center: 06
GPF A/C No: Interest Applied: Yes GPF Balance: ) 514,623.00
Vendor Number: - o - —— — o i :
Pay and Allowances: - ' Pay scale BPS For 2017 Pay Scale Type: Civil BPS: 15 © Pay Stage: 22
Wage type Amount Wage type Amount
0001 |Basic Pay - 45.380.00 1000 | House Rent Allowance 2,349.00
1210 | Convey Allowance 2005 2.856.00 1300 | Medical Allowance 1,500.00
2148 115% Adhoc Relief All-2013 950.00 2199 | Adhoc Relief Allow @10% 637.00
2211 § Adhoc Relief All 2016 10% 3,255.00 2224 | Adhoc Relief All 2017 10% - 4,538.00
2247 | Adhoc Relief All 2018 10% 4.538.00 2264 | Adhoc Relief All 2019 10% 4,538.00
Deductions - General
] Wage type Amount Wage type Amomnt
3015 GP‘E Subscription -2,890.00 3501 | Benevolent Fund ~600.00
3609 [Income Tax -813,00 3990 | Emp.Edu. Fund KPK ~125.00
4004 |R. Benefits & Death Comp: -600.00 ' ~0.00
Ded'uctions - Loans and Advances
Loan Description Principal amount Deduction Balance
6505 GPF Loan Principal Instal 279,000.00 -10,000.00 189,000.00
Deductions - Income Tax
Payable: 11,606.70 Recovered till DEC-2019; 3,832.00 Exempted: 2900.96 Recoverable: 4,873.74
Gross Pay (Rs.): - 70,541.00 Deductions: (Rs.): -15,028,00 Net Pay: (Rs.): 55,513.00
Payee Name: MIRZA KHAN
Account Number: 1466-9
Bank Details: NATIONAL BANK OF PAKISTAN, 231313 KUNDA BRANCH KUNDA BRANCH, SWABI
Leaves: Openmg Balance: Availed: Earned: Balance:
Permanent Address: ZAIDA SWABI .
City: SWABL : Domicile: NW - Khyber Pakhtunkhwa Housing Status: No Official
Temp. Address: ’
City; Email: mirzakhanctzeda@gmail.com

System generated document in aceordance with APPM 4.6.12.9 (SERVICES/27.12.20i 9 17:07: 14/}, ] ) ‘
* A1 canounts are in Pak Rupees ' -

* Errors & omissions excepled




‘ ' S T
S Dist. Govt. NWFP-Provincial : &7 =)
’ District Accounts Office Sawabi
Monthly Salary Statement (Juty-2019) < E

Personal Information of Mr MIRZA KHAN d/w/s of MUHAMMAD RASAN
Personnel Number: 00231006 CNIC: 13064005930 ' NTN: 0
Date of Birth: 25.06.1965 Entry into Govt. Service: 20.12.1990 Length of Service: 28 Years 07 Months 013 Days
Employment Category: Active Permanent
Designation: CERTIFICATED TEACHER 80004540-DISTRICT GOVERNMENT KHYBE
DDO Code: SU6032-DEO Male (Govt. Middte Schools), Swabi
Payroll Section: 003 GPF Section: 001 ash Center: 06 _ _
GPF A/C No: Intereést Applied: Yes GPF Balance: 401,843.00
Vendor Number; - : :
Pay and Allowances: Pay scale: BPS For - 2017 Pay Scale Type: Ciyi] BPS: 15 Pay Stage: 21
, ‘Wage type Amount Wage type Amount
0001 {Basic Pay C 44.050.00 1000 | House Rent Allowance 2,349.00
1300 | Medical Allowance 1,500.00 2148 115% Adhoc Relief Al1-2013 950.00
2199 | Adhoc Relief Allow @10% - 637.00 2211 | Adhoc Relief All 2016 10% 3,255.00
2224 | Adhoc Relief All 2017 10% 4,405.00 2247 | Adhoc Relief All 2018 10% 4,405.00
2264 | Adhoc Relief All 2019 10% 4,405.00 : 0.00
Deductions - General
Wage type . Amount Wage type Amount
3015 { GPF Subscription - Rs2890 -2,890.00 3501 |Benevolent Fund - -600.00
3609 {Income Tax . -479.00 3990 | Emp.Edu. Fund KPK -125.00 |
4004 | R. Benefits & Death Comp: L -1,052:00 0.00 1
Deductions - Loans and Advances
Loan Description Principal amount Deduction - Balance
6505 GPF Loan Principal Instal 279,000.00 -10,000.00 239,000.00
Deductions - Income Tax - -
Payable: 9,573.55 Recovered till JUL-2019: 479.00 Exempted: 3829.07 Recoverable: - 5,265.48
Gross Pay (Rs.): 65,956.00 Deductions: (Rs.): -15,146,00 Net Pay: (Rs.): 50,810.00
Payee Name: MIRZA KHAN
Account Number; 1466-9 -
Bank Details: NATIONAL BANK OF PAKISTAN, 231313 KUNDA BRANCH KUNDA BRANCH, SWABI
Leaves: Opening Balance: . Availed: Earned: Balance:
Permanent Address: ZAIDA SWABI
City: SWABI Doricile: NW - Khyber Pakhtunkhwa Housing Status: No Official
Temp. Address: -
City: _ : Email: mirzakhanctzeda@gmail.com

Systemn generated document in accordance with APPM 4.6.12.9 (SERVICES/27.07.2019/16:31:36/v1. 1 )
* All amounts are.in Pak Rupees

* Ervors & omissions excepted




The Director, (E&SE) Department, T

Khyber Pakhtunkhwa, Peshawar. '
. Subject: DEPARTMENTAL APPEAL AGAINST THE IMPUGNED ACTION .OF THE
' CONCERNED AUTHORITY BY ILLEGALLY AND UNLAWFULLY DEDUCTING' -
THE __CONVEYANCE ALLOWANCE DURING . WINTER & SUMMER
VACATIONS

. Respected Sir,

With due respect it is stated that | am the employee of your good self '
Department and is serving as CT(BP-15) quite efficiency and up to the entire satisfaétion
of the superiors. It is stated for kind. information that Conveyance AIIowance is
admissible to all the civil servants and to this effect a Notification No. FD.(PRC) 1-1/2011
dated 14.07.2011 was issued. Later on vide revised Notification dated -20.12.2012 -
whereby the conveyance allowance for employees working in BPS 1 to 15 were |
enhance/revised whife employees from BPS-16 to 19 have been- treated under the
previous Notification by not enhancing their conveyance allowance. Respected Sir, | was
receiving the conveyance allowance as admissible under the law, and rules but the
concerned authority without any valid and justifiable reasons stopped/de;:lu'cted the
payment of conveyance allowance under the wrong and illegal pretext that the same is
not allowed for the leave period. One of the employee of Education .Department in
Islamabad filed service appeal No.1888 (R) CS/2016 before the Fede‘ra.l‘Ser'vice Tribunal, -
Islamabad regarding conveyance allowance which was accepted by the Honorable"“

Service Tribunal vide its judgment dated 03.12.2018. That | also the s:mllar employee of +

Education Department and under the principle of consistency | am also entst!ed for the
" same treatment meted out in the above mentioned service appeal but the concerned

authority is not willing to issue/grant the same conveyance allowance whlch is grantlng

to other employees. Copy attached. | am feeling aggrieved from the_actlon of the -
concerned authority regarding deduction of conveyance allowa'rice; in vacations
period/months preferred this Departmental appeal before your good seif. = .~

It is therefore, most humbly prayed that. on acc_e'pt‘ahc'e “of this o
Departmental appeal the concerned authority may very kindly be directed the - -

conveyance allowance may not be deducted from my monthly salary during the..
winter & summer vacations. .

Dated: 23/11/2019
bediently

MIRZA
GMS SHAH MANSOOR DISTT SWABI
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Writ Petmon No 3162 P/201) AJJiltBl” Hussal‘ :- \ 4
others..vs.. uOVt of. Khyber Pakhtunkh.’ vay B ;
j&DGMENT ;
Date of hearing. .. ... L oLic 10, 2019,..‘.' ...... . fv |
Petitioner(s) byMr Noor Mohalmmad ihatta}k /;xldg{ ' :
“Mr. Mujahid Ali Khan, AAG, for resp'ondénts. .
' ROOH-UL-AMIN KHAN,_J-- Through thisl 'co'mn'lo'ri ;, " . o

judgment we, proposed to decided the instant as.well’ as the

SN

connectéd writ petmons as all navmg involved-"¢comimon, . . .

‘4
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question of Iaw and facts the ;pamculars of whjch are gjven o .
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i WP No. 3162-P/2019 titled -Akhtar Hussain -
etc..vs. Govemment of Khyber Pak.htunkhwa th:ough
Chief Secretary, Peshawar and 4 others. '

: ‘1 WP -No.' 3064-P/2019 titled 'Habeeb Ullah etc...Vs..
Government of Khyber Pakhtunkhwa through Chlef

Secretary, Peshawar and 7 others _ A "f: - SR

iiil. WP No. 3084-P/2019 tutled Slkandar Khan etc. . Vs SRR " A
f,‘r/ Government of I\hyber Pakhtunkhwa through ChJef
ﬁ g Secretary Peshawar and 4 others. ' '

. e

P
.

v, WT’ No 3178-P/2019 titled Abdur Rehman ctc Vs
Govemmcnt of Khyber Pakhtunkhwa through Cmef

Secretarv Peshawar and 4 othcrs
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Vi,

Vii.

Viii.

Xii.

WP No.’ 3233 D/2019 mlcd Ampd Ah etc Vs
Government of Khyber Pakhturikhwa through ChJef .'i ~r.

Secretary, Pesnc.war and 4 ot.hers

WP No. 3283-P/2019 titled Gul Saeed etc.. Vs |
Govemment of Khyber Pakhtunkhwa th_rOUgh Cmef

Secretary, Peshawar and4o‘hers s Fp
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WP No. 3287-P/2019 titled. Syed Israr Shah etc.:-V

. Government of Khyber Pakhtunkhwa through Chlef

Secretary Peshawar and 7 others

\

- WP No. 3288-?/2019 titled Flrdous I\hanetc Vs ; ‘
~ Government of Khyber Pakhtunkhwa throu,,h Chlef |

Secretary, Peshawar and f‘& others
* . I : .

WP No. 3353- P/2019 title¢ Hafiz Inam Ur Rehman L
©.Vs.. Goverm:nent of Khyber Pakhtunkhwa
through ChlefSecretary Peqnawa: and 6 others AL

© WP No. 3366 P/7019 titted Jehanzeb Khan etc.. Vs

Government of K.lwber ‘Pakhtunkhwa through Chlef
Secretary, Peshawar and 4 others "
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WP No. 3390-P/2019 titled Ha_j] Rehman etc .. Vs.. B “ '

Government of Khyber Pakhtunkhwa th.rough Chnef
Secretary, Peshawar and 2 others '

WP ‘No. 3520-P/2019 titled Mohammad Khahd .
etc... Vs.. Govemrnent of Khyber Pak.htunkhwa .

J‘!NER -
rngh Court

-

.. e am




0 E . ) — ye ‘
X - ’
\ g - — - /:( ]

xi. WP No 3567 P/2019 titled Husnur Rchman etc. . Vs

Government, of \hyber 'Pakhtunkhwa through Cl'uef ' ’/._7

Secretary Peshawar and 3- others oL ;_;'; S

xiv. WP No. 3667-P/2019 titled- Maqsad ‘Hayat etc.:.Vs..
. Government of Khyber Pakhtunkhwa' through Chief-
Secretary, Peshawar and 4 others.
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xv. © WP No. 3939-P/2019 titled Syed K‘hurshjd'Shah |
c...Vs.. Government of Khyber Pakhtunkhwa
through Chief Secretary, Peshawar and 5 others..

xvi. WP No. 4072-P/2019 titled Subhan Ullah etc...Vs..
Government of Khyber Pakhtunkhwa through Chief -

Secretary, Peshawar and 6 others.

xvii. WP No 4758‘ P/2019 titled Sohrab Hayat etc.. Vs .
Govemment of 'Khyber- ‘Pakhturikhwa' through Chlef.;-i
Secreta:_'y Peshawar and 4 others.

-
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2 As per “averménts | of the writ pefmon 'the P

¥

_ petitioners are servmg in the Elementary & Secondary."

Education Department on their respective posts. On 14.7.20 1.1 L .
the Govemment of Khyber Pakhtunkhwa enhanced the L

conveyance allowance to all the Civil Servants i.e. frorn BPS 1 o

* - to 15, including the petitioners, which was subsequently Fewsed:.

e

.vide - another notLﬁcatlon dated 20.12.2012 and was’ further:

enhanced. But the respondems w1thout any vahd and _]uStlﬁablf. , .
N

f convey ance Eei

reasons stopped / deducted the payment O
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allowance under the wrong. and 1llegal pretext that the same lS?"’ o

not allowed for the }eaxe penod

3
’

." K

3. In essen_ce, the grievance the petitioners, is that.
thev were recewmg the conveyance allowance undcr thc‘,_ '
. notifjcatlons mentloned above which was stopped w1thout any

" justifiable reason. |

4.

. allowance which is part and parcel of pay. Similar ‘contfove'rsy' “
came before this Court'in Writ Petition No. 3509-P/2014 titled -
. (Hafiz Mohammad Hyas etc..vs..Government of Khybef :

Pakhtunkhwa), wherein the payi and salary were deﬁned ifi the ‘

following manner

“7. To ‘resolve ti:he ..controversy ~-as .:to.
whether payment of a]lowanees to a civil servant
" falls in chapter-2 of Khybee .Pakhumkhwe Civil |
Servants -Act, 1973 ie. terms and conditions of
service, it is necessary tor reproducc the dcﬁnmon of
“pay” provided in ‘section 2(e) of the Khyber
Pakhtunkhwa Civi] Servants Act, 1973 Wh]Ch reads
as under:

' 2. (¢)—"Pay" means the. amount drawn = .

monthly be a civil s‘ervan,ri :d,g pay, and- tnc{udes L B

special pay, personal pezy and any. other’

' emolun":enfs. declared éfJ‘ the prescribe&’_ -
authority to be paid.” (emphasis pfovided).

The ‘word “emolument” used in the above

quoted deﬁrution clause of the (.,1v1[ Servants ‘Act,

1973, according to its dictionary meaning, denotes

wages and benefits received as compensation for
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Since the matter pertain to grant of -conveyance




might be within the route of expresswp e

holding an office or bavmg emp!oyment The word |

emolument is bastcally denved from the Latm word. '

.emolumcnmm It ongmally meant “the i sum pald to

a millet for grinding a customer wheat”. Today the
term exists mostly as a blt of archaic ]egalese but it
“grinding out a living”. From ‘the above it
- manifest that emoluments  are cssentlally the
benefits that one gets from the workmg of bem-g
employed. Emolument is the profit from

employment and is compensation. in return of

services, hence the emoluments are part and parcel
of pay. Section 17 being part of chapter-2 i.e. terms - |
and condmons of service of a civil servant prowdes.f
that, a cwxl servant appomted 40 a post shall be :

entitled, in accordang;e' wytt;l -_,.rules,‘ to , the.. pay '

‘sanctioned for the posuaLikéwj.se, Ru}e;9(2f); of
(FR/SR) provide, the definition of pay which means

the amount drawn monthly by a government servant

as ; . S

(i) the pay, other than special pay or pay granted in

- view of his personal qualification; which has been.-

sanctioned for the post held by him substantively or

-in an officiating capamty, or to which hé is entitled

by reason of his pOS]thH ina cadro and iy -

overseas pay, tf;chmcal pay,. special - pay rand;
: 1 _

- personal pay and | P b

i

‘/ (i) any othcr? emoluments * which may be -

speciaily élassed a's pay by the governor general.

The legislature in its wisdom has wisely . .- ..

used the word “pdy” instead of salary in definition

clause and sectionf 17 of Khyber Pakbtunkhwa Civil = -+

‘ .
Servants Act, 1973. The word ‘pay’ connotes
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payment of wages mcludmg emolurnent in broader
spectrum - whlle the salary 1s used for amount that _'
- One receives in returmn for wor and or. serv’rce

provided, whrch is. paid penodlca.lly Le. over a

specified interval of time such as weekly or most o

commonly rnontth The term “saJary’ has been '
dealt with at page-553 of Corpus Juris Secundern"

Vol. 77 as under - _ . i
- Z8alary”. - The word “Sajarv is defined hz;s
meaning. fixed compensation regularly ‘paid - by the -

year, quarter, month or week; fixed compensatlon

‘for regular work, or for contmuous services over a

period of time; penodlcal compensation for services; ' i

compensation for services rendered per a.rmurn
. compensation mean in off'cnal and in sorne other |
situation, or station; legal compensatlon _

Salary is also defined as. meaning stipulated
periodical recompense' or conéiderati-on pald,r or
stipulated to be paJd to a person on regular intérval | .
for services usually a fixed sum to be paid by the
year or half year, quarter; reward or oonsrderatron

- paid’or agreed to be paid to a, -person on-a regular
intervals by the year, month or week for services;
reward of ﬁxed or recompense: for servrces rendered
or performed reward or compensation of servnees
rendered or performed |

From the above mentioned deﬂnmon it is mamfes(

that the salary” of a civil servant is a.fixed amount

regularly paid as compensation to the employee,
whereas the pay means an amount received by a
civil ‘servant " including other 'emoluments ie.

allowances.” :

PO
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Abbottabad Bench of this Court wherem 1t was held that the

the Khyber Pakhtunkhwa Civil Servants Act, 1974. . | CL

6. For the reasons given hereinabove, the petitioners

5. ' BCSldes certam other petitions filed by the

Tcache:s /cmployees of the samefdepartment servmg from- ... . .\ SR

other corners of t.hc provmce whxcb were. dec1ded by .

3 3

1

conveyance allowance being pafc of pay fall in tenns and SRR i

’

conditions of civil servant and it f:an adequ’ately bet.c]aimed.f . . v

through an appeal by adopting the prescribed procedure under

3
I

are civil servan.tov and their claim. falls in terms and conditions ) ‘ i '
of service enumerated in Chapter-2 of tbe Khyber Pakhmnkhw; s - . ;
Civil Servant_s Act, 1973 wherein the jUﬂSdlCthll of thJstCourt | ]
1S cxpressly baned by Article 212 of the Constitution of Isla:mc "- - ,' e

Republic of Pakistan, 1973. Resultantly, this and.the connected S

writ petition mcnuoned above stand dlSlIllSSSd being not_- '

o N
maintainable. Howeve’r, the pen_tloners are hberty,.to appr_gachi " '
the proper forum, if so desire. - o
Announced on; L ” ; L Lo
17 of October, 2019 = RIS A SO
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R chm THE KHYBER PAKHTUNKHWA' SERVI{CE’ “FRIBUN L
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?APliEliL NG.. HS‘;L, /2019: \\:&y [i‘% f

Mr, Maqsad Hayat, SCT (BPS %), - T %Hllo/%
GHS Masho Gagar,; Peshawar.. ... ST e..APPEl.LAN'l'

VKRSU“

- The. Government of Khyber Pdkhtunkhwa through Chlef Secretary,? e
:\hyber Pakhtunkhwa, Peshawar. -
'2- The Secretary (E&SE) Department,- -Khyber Pakhtunkhwa Peshawar

3 The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar

.. 4-The Accountant General, Khyber Pakhtunkhwa, Peshawar.. .
- 5 ll‘le D:rertor (E&SE) Department Khyber Pakhtunkhwa Peshawar.

e R IR M LI terrenans RESDONDENTS

AF‘PEN UDNER SECTION -4 OF 'IHE KHYBER PAKHTUNKHWA

' SERVICE TRIBUNAL ACT, 1974 AGAINST. THE IMPUGNED: -
ACTION OF THE RESPONDENTS _BY JLLEGALLY AND
 UNLAWFULLY . DEDUCTING THE CONVEYANCE ALLOWANCE @ , '
‘OF__THE. . APPELLANT _DURING ~WINTER 8 SUM’MER :
VACATIONS AND- AGAINST:- NO. ACTION: TAKEN ON 'THE -
. DEPARTMENTAL . APPEAL. OF APPELLANT WITHIN THE;“ .
STATUTORY DERIOD OF NTNE:TY DAYS. RS

PﬁfﬁlYER ' ,
That on acceo’cance of this appeal the respondents may
l<mdly be directed not 1o make deduction,; ‘of conve,fance
allowance during: vacations : period - (Summer & Winter. .
Vara’clons) and make the payment of-all outstanding amount
1 : of Conveyance’ allowance which. have been deducted
e die-A2Y previously | ‘with "all back bieneﬁts Any other remedy which A
&2 .. .,",k« this august Tribunat deems fit that may also be.ja,wa, ded)in" .

e e

HMegistva¥ fiyor of the appellant ? S S 5D

| R/ShE\NETH S - e PR *
owFACTS. i s

. {.:. o TR
E T Thybiet ey b
..JF’.-) i, b l\’ﬁ' .

.- Se

DS 1- That the app°l'ant is serving in- the elementary an@}ecsecendary .
& . education department as Certified- Teacher (BPS- 15) qwte efﬁaency T
“z - andup tothe entxre satlsfactnon of the supenors e .

2- That the Conveyance Allowance is- admnssable to, all the ClVlI servants o
. and to. this effect a- Notlﬁcann "NO. - FD (PRC) i- 1/2011 .dated ", .

- _’t, © 14.07:2011 Was issued. . “That later ion; vide, revnsecl Notsﬁcﬂt'cn dated . [ |
= .20. 12 ?012 wherebv the conveyance _allc or e ployée!s
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Learntd counsel .ererred to: the Judgment passed by Iearned Federal
.Semce Tr:bunal m Apneal No 1888(R)CS/2016 whlch was handed downv -
T on 03.12, 2018. Through tht- sard Judgment the |ssue of payment of
.-Conveyance Aflowan to.c u\nl cervant durrng summer and wrnter:.:";
' ":.vacatlons was eld to be- w:tnrn his entrtlement and the deductron already
‘nade from’ nrm ‘was to be rermbursed Similar reference was made to the C

X Judgment by Hondurable Peshawar Hrgh Court passed on. 01. 10 2019 in.

) the case of ‘appellant.

Learned counsel when confronted with the proposrtron that ‘the ..

lssue in essence, was drlated upon by the Federal Sérvrce Trrbunal and

more partrculoriy, by ‘the Honourable Peshawar High- Court in the c se of :’
apoellant state"l that in case:tha respondents are. requi red to execute thef S

.Judgrne..t.or Feshawa Hruh \.ourt the appe!iant wrl! have “no’ cavrl about

"t ¥ "'."."" 'l.‘

t b _'v' L , _'.‘ )t -..a_ o oo

’,.‘,‘.',.‘ -.,“.,

. The record suggests that wh:ie handrng down ]udgrnent m ther ert,
H'._‘PEUUOH preferred by the appellant the Honourab!e Hrgh Court inot 'onlyj.,' '
PXDOU”C’Ed the- definition of "Pa\/ as well as “Salary but” also entrtlement =
:'of 3 civil. ser\rant for the (‘onveyance Allowance dunng the penocl of -

 vacations. It is rmportant to note that the respondents were represented;

before the High Court ourmg the proceedmgs.

In wew of the cDUVe notcd facts and cin umstanceC and in o der to T

protert the appel!ant Fom a fresh round of lrugatron wh:ch may orot"act- .

over 3 Forrnrdabie perrod the appeal in"hand. is, dasposed ‘of:.-with

".observatron that Lhenudgment of Honourabte Peshawar High Court passed_-,
in Writ Petrt.ons including W.P - No. 3182- P/201° shall be honoured ‘and
" implemented by tne respondents w-thrn shortest possrble tlme The .

appel'ant shall, hcwever, be at. .rber‘y to seek rernedy |n accordance wrth

3 "aw in:'case: his gr-evanco is not redresseo by the respondents wrthrn a

ANNOUNCED,'
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VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL, PESHAWAR
OF 2020 -
(APPELLANT) -
MIRZA KHAN - (PLAINTIFF) -
 (PETITIONER) . -
VERSUS e |
(RESPONDENT) S
Education Department (DEFENDANT)

I/We MIRZA KHAN P
Do hereby appoint and constitute MUNFAT ALI YOUSAFZAI Advocate, -

Peshawar to appear, plead, act, compromise, withdraw or refer to arbitration -

for me/us as my/our Counsel/Advocate in the above -noted matter, wlthout any:
liability for his default and with the authority to engage/appoint -any other
Advocate Counsel on my/our cost. I/we authorize the said Advocate to deposit,

withdraw and receive on my/our behalf all sums and amounts payable or - .

dep05|ted on my/our account in the above noted matter. .

CLIENT

Dated. / /2020

ACCEPTED = -
MUNFAT ALI YOUSAFZAT
~ .ADVOCATE '




