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@  BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR 5
o Service Appeal No. 711/2019 | R

Date of Institution ... 30.05.2019

Date of Decision- .. ~ 26.01.2022 R

| Nadar Khan S/o Fawas Khan, Ex-C.T (BPS-15), R/o Vill Jano. P.O & Tehsil Khwaza
Khela District Swat.. ‘ .. (Appellant)

VERSUS

Goyernmentbf,'K_hyber Pakhtunkhwa through Secrefary Elementary & Secondary ,
Education, Peshawar and others. L (Respondents) - 5

Ansar Ullah Khan : :
Advocate - ' For Appellant

- -

Muhammad Adeel Butt, | .
Additional Advocate General For respondents

AHMAD SULTAN TAREEN CHAIRMAN
ATIQ-UR-REHMAN WAZIR ~ 'MEMBER (EXECUTIVE)

JUDGMENT
ATIQ-UR-REHMAN WAZIR MEMBER (E):- Brief facts of the case are

thaf the appellant was appointed as PTC Teacher on 24.-09-1987 and was-

promoted as CT on 01-04-1990. The ébpellant availed 365 days leave without pay

with effect from 01-10;2014 to 30-09-2015 sanctioned vide order dated 01-10-

2014. Upon return from leave, the appellant reportec_l arrival on 19-11-2015, but

the appellant was removed from service vide order dated 01-12-2015. The - -1-‘:{,
appéllant filed departmental appeal followed by Service Appeal No 212/2016,

which was decided vide judgment dated 18-12-2017 with direction to the
respondents to conduct de-novo inqui'ry.“ The appellant ﬁléd execution petition, |

which was disposed of vide judgmgnt dated 17-01-2019, as the respondents

produced the impugned order dated 04-05-2018 and informed that a result of de-




novo proceedings, the appellant was awarded with minor puhishment of treating

his absence and intervening period as without pay and one annual increment was

stopped without cumulative effect._ Feeling aggrieved, the appellant filed

depértmental appeal dated 11-02-2019, which was not responded, hence the
instant service appeal with prayérs'that thé impugned orders dated 04-05-2018
communicatedAto the appellant vide order dated 17-01;2019 may be set aside
and the appellant may be allowed a_II financial back benefits with effect frc_im the
date of his removal dated 01-10-2015 till 20-02-2018. |

02. A Learned counsel for the appgllant has contended that thé impugned order:
being ultra vires of the law and r_ules, discriminatory, arbitrary, malaﬁd_e and
without lawful authority is liable to be set aside; that the appeiiant was initially re-
instated in service on acceptance of his service appeal, which was notified vide
order dated 21-02-2ﬁ18; that de-novo inquiry was conducted and the inquiry
officer recommended in favor of the appellant’ but the respondents,_reaéted
otherwise; that the impugned order is arbitrary, discriminatory, aQain'st the

principle of ity, law, justice and propriety calling for interference by this

able tribunal.

03. Learned Additionai Advocate General for the respondents has contended

that the appellant was serving abroad and someone on his behalf has submitted

~application for extra-ordinary leave without pay, which was granted mistakenly,

as the appellant was absent from duty since 2012; that when the matter of
service abroad came into the notice of the authorities, notiée of his absent was
taken; that even after expiry of his leave, the appellant remained absent from
duty, hence a showcause notice was served upon the appellant, -despite the
appellant did not join his duty, hence he was removed from service; that upon
judgment of this tribunal, a de-novo inquiry was conducted and upon
recommendation of the inquiry officer, the appellant was re-instated in servic"e'but

was awarded. with minor punishment of treating his absence as well as
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“intervening period as without pay and 'wa's_ awarded with -minor punishment of

stoppage of an increment W|thout cumulative effect.

04. We have heard learned counsel for the parties- and have perused the

record.

05. Record reveals that the appellant was granted extra-ordinary. féavé
without pay for one year with effect from 01-10-2014 to 30-09-2015 sanctioned
vide order dated 01-10-2014. The appellant after availing the leave reported his
arrival but he was not adjusted, rather was proceeded on the charges of absence ‘
and was dismissed from service dated 01-12-2015. Upon interference of this
tribunal, de-novo inquiry was conducted and the appellant was re-instated déted '
04-05-2018, but was awarded with minor punishments. Placed on record- is
inquiry report, which in fact is a fact finding inquiry as the inquiry officer further
recommended to the respondents to ascertain his stay abroad and if his sta;y
abroad was confirmed, then minor penélty of stoppage of increment may be
imposed upon him, but the respondents without ascertaining such fact, imposed
minor penalty of stoppage of inérement, which however was illegal, as no penalty

can be imposed merely on assumption, which requires solid proof.

06. In view of the foregoing discussion, we are inclined to partially accept the
appeal. The impugned order dated 04-05-2018 is set aside to the extent of minor
penaity of stoppage of annual-increment. Parties are left to bear their own costs.

Fite be consigned to record room.

ANNOUNCED
26.01.2022

: (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN MEMBER (E)




26.01.202 ~ Learned counsel for the appellant present. Mr. Muharﬁmad Adeel

Butt, Additional Advocate General for respondent present. ArgUmenfs'

heard and record perused.

| -. - Vide -our detailed judgment of today, separately piacéd on file, we
: Va.re inclined to partially accept the appeal. The impugned or&er dated 04-
05-2018 is set aside to the extent of minor penalty of stoppage of annual
increm_ent. Parties are left to bear the-ir'own cosfs. File be consigned to

record room.

ANNOUNCED
26.01.2022

D SULTAN TAREEN) | . (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN | MEMBER (E)




25.01.2022 Appellant in person present. Mr. Muhammad ‘Adeel -
Butt, Addl. AG for respondents present. -~ e
Arguments he'a:rd; To coi_ne.up for Qrder before thef‘:; L
D.Bon 26.01.2022 ~ ‘ S

(Atig-Ur-Rehman Wazir) ‘Chairman -
Member (E) ' L S
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. 31.12.2020 - - . Due to summer vacation, case is adjourned to
: 12.04.2021 for the same as before.

/Iﬁaer

12.04.2021 Due to demise of the Worthy Chairman, the Tribunal is
non-functional, therefore, case is adjourned to

26.07.2021 for the same as before.

eader

26.07.2021 Junior to counsel for appellant present.

Muhammad Adeel Butt learned Additional Advocate General
alongwith Muhammad Siddique Litigation Officer for respondents
present.

Former made a request for adjournment as senior counsel is not
available today. Request is accorded. To come up for arguments on
15.12.2021 before D.B.

%@Rehman) ‘ %&aﬂ/

Member (J)

(o~
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10’.03;2020 Appellant in person present.. Mr. Usman Ghani learned

’ District Attorney alongwith Zahidullah DEO for the respondents
present. Appellant requested for adjournment on the ground
that his counsél IS not available today. Adjourn. To come up for
arguments on. 13.05.2020 before D.B.

Member Member
13.05.2020 Due to public holidays on account of Covid-19, the case
~ is adjourned. To come up for the same on 17.08.2020 before

. D.B.

der
17.08.2020 Due to summer vacations, the case is adjourned to

19.10.2020 for the same. g ;

Reader
19.10.2020 Junior to counsel for the appellant and Addl. AG

alongwith Abdul Wali, Superintendent for the respondents
present.

The Bar is observing general strike today, therefore,
the métter i urnec?%l.lZ.ZOZO for hearing before the

D.B.

N

(Mian Muhammad) Chairman
Member

e
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29.10.2019 Appellant in person prc,scnl Mr Kabir Ullah Khatte{k._
| learned Additional Advopate' : Ge‘nelz’a]. for ,respondlehtsl'_
present. At this stage, notices be issued to rcspbndenfs No.‘-l',
2 & 3 for written reply/cdmmeqtsl Adjourn. To come up _fozr‘
" written reply/comments on behalf of respondents No.1 to 3 -

on 19.11.2019 before S.B.
e

or

Member = .

19.11.2019 Appellant in person and Addl. AG alongwith Zahidullah,
‘ DEOQ for respondents No. 1.to 3 present and seeks further time to

furnish the requisite reply. Nemo for respondent No. 4..

\ o Fresh notice be issued to respondent No. 4. To come up
for written reply/comments on 03.01.2020 as last chance.

} ‘ : . Chairman

. 03.01.2020 Counsel for the appellént and Addl. AG alongwith
‘ Zahidullah, DEO for the respondents present.
' Representative of the respondents has furnished : : \

parawise comments on behalf of respondents No.1, 2 & . - ‘

3. Placed on record. The appeal is assigned to D.B for ‘
arguments on 10.03.2020. The appellant may furnish
rejoinder, within one month, if so advised. ' ‘

Ch,air#




06.09.2019

Petitioner alongwith counsel present.

Instant application is with the prayer for restoration of
Appeal No. 711/2019 dismissed for non-prdsecution on.
07.08.2019. It is provided in the application that the' petifioner
could ndt reaCh in time from District‘Sv_vat due -to _heavy trafﬁc
while his Ieérned counsel was engaged before the Hénourable'
High Court in number of cases.

The application has been preferred on 09.08.2019
while the grounds noted therein warrant ,favouréble '

consideration. The application- is therefore, allbwed' on

payment of cost of Rs. 1000/-. The appeal shall be restored to -
~its original number and shall come up- _f_or' written

02.10.2019

' reply/commengs of the respondents on 02.10.2019. R'equisite '

notices be issued to the respondents for the date fixeg

- Chairme\n ‘

Counsel for the appellant present. Addl: AG
alongwith.MAr. Hussain Ahmad, Litigation Officer for
respondénts present. |

Learned counsel for the a’ppellant,"requ‘ests .f'or
adjoqrnment as the cost could not be deposited dué té
non-availability of the ap-pelllant. The r'eprésentatiye of

- respondent no. 4 has submitted pa_r,aﬁwise reply wherein
he request_s‘ for exemption of respondent 60.4 from
submission . of a Areply. To come upv for Af\urth'er

proceedings on 29.10.2019 before S.B.




Court of

“Form-A

FORM OF ORDER SHEET

- Appeal’s Restoration Application No. 304/2019

S.No. Date of | Order or other'proceedings with signature of judge
order ' -
Proceedings
2 ' 3
09.08.2019 The application for restoration of appeal 'No.711/2'019
submitted by Mr. Anwarullah Advocate, may be entered in the
“relevant register and put up to the Court for proper order
I . :
please ~
~. & 7 REGISTRAR —
This restoration application is entrusted to S. Bench to be

19)08)4

put up there on 6 6[&2(&

CHAIRMA

» s




711/2019

07.08.2019

Nerho for appellant.

It is already past 2.00 P.M and the case has béen called

several times. Despite, no one is in attendance on behalf of
the appellant. ‘ |

Dismissed for non-prosecution. File be consigned to
record room. ‘

- Announced:

07.08.2019

et
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Appelia~t Deposited

03.07.2019

Security & Process Feg »

)

Tevgmir _ende s o T -
Bl S n o

Counsel for the appellant Nadar Khan present. Prelimin’!ry'

arguments heard. It was contended by learned counsel for the appellant that

the appellant is serving as Certified Teacher in Education Department. He |

was imposed major penalty of removal from service on the allegation of
absence. The appellant filed service appeal which was partially accepted
vide judgment dated 18.12.2017, the impugned order was set-aside and the
appellant was reinstated in service with the direction to the respondent-
department to conduct de-novo inquiry in the mode and manner prescribed

by law. It was further contended that again de-novo inquiry was conducted

- and the-appellant was imposed penalty of withholding of increment etc vide

order dated 04.05.2018. It was further contended that the same was
communicated  to the : appellant on 17.01.2019. The “appellant filed
departmental appeal on 11.02.2019 which was not responded hence, the
present service appeal. It was further contended that neither de-novo inquiry
was conducted in accordance with law nor it was conducted as per direction
of the judgment of this Tribunal therefore, the impugned order is illegal and

liable to be set-aside.

The contentions raised by the learned counsel for the appellant need
consideration.. The appeal is admitted for regular hearing. The appellant is
directed to déposit security and process fee within 10 days, thereafter;

notice be issued to the respondents for written reply/commenfs for
07.08.2019 before S.B. |

(Muhammad Amin Khan Kundi)
Member

2 22 Susreaepey

XN



- Form- A
FORM OF ORDER SHEET *
Court of !
Case No.- - 711/2019
S.No. | Date of order Order or other proceedings with signature of judge

proceedings

1 2 ~ “ 3

The appeal of Mr. Nadir Khan presented today by Mr. Muhammad

1- 30/05/2019
Zafar Tahirkheli Advocate may be entered in the Institution Register and
) put up to the Worthy Chairman for proper ordgr please A
¢
REGISTRAR “V Ba\&"\ \
: This case is entrusted to S. Bench for preliminary hearing to be o
put up there on X4 107}1 5}
CHAIRMAN o
= ' ‘
|
|
|




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Appeal No. 2 l / /2019 _

Nada_r Khan _

PESHAWAR

VERSUS -

INDEX

Sécretary Education etc

S No Partlculars

A'nn_ex.ure .Pagés'
1 Memoof Appeal ' | 14
2 Order dated 04-05-2018 “A” 5
'3 Execution petition | “B” 6
4 Departmental_App_eal I 04 7
5  Service appeal - “p” 8-11
- 6 Order dated 21-02-2018 . 12
7 Inquiry Report “F” 13-14
8 Vakalatnama 15
Vg
Peshawar, dated (Muhammad Zafa Tahi_fkheli)

gj -May, 2019

Advocate

Jllah Khan)

Advocate



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
Service Appeal No. ‘ ZZZ /2019
: . K’h-:y"‘-"" Pakhtukhwg
. Serviee Tribunal .
‘Nadar Khan s/o Fawas Khan, Biary No. 52’6
Ex-C.T. (BPS-15), > 1
t/o Vill Jano, P.O & Tehsil Khwaza Khela, pateaD P/ O 20/ )/
| District Swat o I ppellant
| VERSUS

1. Government of Khyber Pakhtunkhwa
through Secretary Elementary & Secondary
Education, Peshawar. '

2. Director Elementary and Secondary
Education (Male), Government of Khyber Pakhtunkhwa,
Peshawar

3. District Education Officer (Male), Kohistan

4. Distfict Education Officer (Male), Swat ... Respondents

Service Appeal U/S 4 of NWFP Service Tribunal Act, 1974, against
the impugned order dated 04-05-2018, (Communicated to the
appellant vide order dated 17-01-2019 in petition No. 63/2018 in S.A
No 212/2016) wherein the departmental appeal of the appellant
dated 11-02-2019 has not been decided till the statutory period of

limitation” .
(Copies annexed “A”“B”& “C”)

PRAYER IN APPEAL

a. By accepting this appeal and setting aside the irhpugned order
dated 04-05-2018 (communicated to the appellant vide order dated
17-01-2019 in petition No. 63/2018 in S.A No. 212/2016), wherein

F}?ed}&@'day 03 different penalties were imposed upon the appellant.
Registrar b. Directing the respondents to allow all financial back
= fieonseus

benefits/consequential benefits to the appellant w.e.f date of his
removal 01-10-2015 till 20-02-2018.

c. And other relief deemed appropriate may also be allowed.

--------------------------

RESPECTFULLY SHEWETH

1. The Appellant was initially appointed ‘as PTC Teacher (BPS-07) on
24-09-1987. The appellant was promoted as CT (BPS-09) on 01-04-1990.

2. That an Extra Ordinary Leave of 365 days without pay w.e.f 01-10-2014 to
30-09-2015 was sanctioned by the competent authority vide sanction order dated
01-10-2014. That the appellant on completion of his sanctioned leave, submitted
his arrival report on 19-11-2015, to which he was informed that his services
would be adjusted later on.
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That on 02-12-2015, on his inquiry, the office of DEO (Male) Kohistan informed .
the appellant that he has been removed from service vide impugned order dated
01-12-2015.

That the appellant submitted his departmental representation followed by service
appeal No. 212/2016 which was accepted vide judgment dated 18-12-2017.

“The Hon’ble Tribunal however observed that the department is at-
liberty to conduct de-novo inquiry in the mode and manner prescribed by
law within a period of 03 months from the date of receipt of the judgment.”
(Annex “D") '

The appellant filed implementation petition No. 63/2018, wherein he was
informed through Hon'ble Tribunal on 17-01-2019 that an adverse order dated
04-05-2018 imposing minor penalty on four counts has been passed against him.
(Anne'x “B”) o

The execution petition was disposed of vide order dated 17-01-2019. The
appellant preferred a departmental appeal dated 11-02-2019 against the
impugned order dated 04-05-2018, which has not been replied till the statutory

- period of limitation. (Annex “C”)

Feeling aggrieved and finding no other remedy, the appellant has been
constrained to approach the Hon'ble Service Tribunal for the redress of his
grievance inter alia on the following;

GROUNDS:

. The impugne_d“ action being ultra-vires of the law and the rules, discriminatory,.
arbitrary, malafide and without lawful authority is liable to be set right by the Hon'ble
Service Tribunal.

. That the appellant was initially reinstated in service on acceptance of his service
appeal No. 212/2016, which was notified vide order dated 21-02-2018 conditionally
for the purpose of de-novo inquiry. (Copy annexed “E”)

. The de-novo inquiry was conducted by the department, wherein Mr. Muhammad
Naseem, Principal BPS-19 GHSS Behali Mansehra was . appointed as Inquiry
Officer, who submitted his Inquiry Report dated- 15-03-2018 with the
recommendations as under:

Recommendations’:

1. The Hon’ble Service Tribunal Peshawar order to reinstate the
concerned teacher in service may be implemented in letter and
spirit.

2. The teacher concerned may be treated on earned leave for the
intervening period i.e, from the date he had been removed
from service till he had been reinstated into the services.



>
3. Mr. Nadir Khan illegal abroad stay w.e.f. 27-09-2012 to 13-11-
2015, requires documentary proof: in this regard the
competent authority may approach the concerned federal
agency in writing to get authentic information. If it proves that
he had stayed abroad without NOC/Ex-Pak leave minor
punishment of increment stoppage may be imposed on him

under Khyber Pakhtunkhwa Civil Servants (EfflClency &
DISCIpllne) Rules 2011.

4. The period w.e.f 27-09-2012 to September 2014 he bhad

‘received pay during his illegal stay abroad, if it proves, may be

treated as extra-ordinary leave and recovery of pay may be
made in monthly installments from his.regular pay.

department passed the impugned order dated 04-05-2018, while imposing the
penaltles mentioned below:

1. The absent period wef 27-09-2012 to 30-09-2014 (733 days) is treated
' as extra ordinary leave without pay and DDO is hereby directed to
recover the pay of absent period from his regular pay.
2. And intervening period wef 01-10-2015 to 20-02-2018 (874 days) is
~ treated as extra ordinary leave without pay.
3. One annual increment is hereby stopped without accumulative
effect.

e. The Inquiry Officer has frankly conceded in para 2 (iii) that Nadar Khan CT was not
provided sufficient opportunity to defend himself as no codal formalities and laid
down procedure prescribed in KP Civil Servant E&D Rules 2011.

In such circumstances imposing pehalties mentioned in the impugned order
dated 04-05-2018, are absolutely illegal, unlawful and liable to be set aside by this

Hon’ble Tribuinal. N !

f. In addition to above, the 10 categorically stated that there is no proof on record
regarding the appellant's stay abroad wef 27-09-2012 to 30-09-2014. If such
allegation is proved then the minor punishment of stoppage of increments may be
imposed upon him. :

The department without honoring the directions of the learned O, imposed

the penalty upon the appellant arbitrarily, which is illegal and void ab initio.

g. That the 10 recommended that the intervening period between the date of
‘appellant’s removal till his reinstatement may be treated as earned leave.

The respondent department however deviated from such recommendations
and treated the same as extra ordinary leave without pay, which is Ilable to be set .

|

|

’ (Copy annexed “F”)
d. While acting on the recommendations of the Inquiry Committee, the respondent
right by this Hon'ble Tribunal.

|

|

|

h. That the |mpugned order dated 04-05-2018, communicated on.17-01-2019 is thus
arbitrary, discriminatory, against the principles of equity, law, justice and propriety,
calling for interference by the Hon'ble Tribunal. : h_



In view of the above it is most humbly requested that;

a. By accepting this appeal the impugned order dated 04-05-2018
(communicated to the appellant. vide order dated 17-01-2019 in;
‘petition No. 63/2018.in"S.A No. 212/2016), wherein 03 different -
penalties were imposed upon the appellant, may kindly be set aside
while allowing the appellant the benefits of continuous service.

b. And the respondents may be dirécted to éllow all financial back
benefits/consequential benefits to the appellant w.e.f date of-his
removal 01-10-2015 till 20-02-2018. '

c. And other relief deemed appropriaté may also be' allowed.

Appellant

Through,

?

Peshawar, dated : (Muhamma Zafgltfahirkhelni)
Zfz May, 2019 . - "Advocate

(Ans-"\r Ullah Khan)
, Advocate
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OFFICE OF THE DISTRICT EDUCATION OFFICER (Vi) KOHISTAN

OFFICE ORDER | Z

Whereas Mr. Nadar Khan EX CT GMS Bela Rustum Khail Tehsil Pattan District Kohistan
submitted his service, appeal No0.212/2016 Dated 03/11/2016 before honorable service tribunal
Khyber Pakhtunkhwa Peshawar. The Honorable service tribunal Peshawar accepted his appeal,
the appellant was Re-instated into service in the case was returned to department for denovo
proceeding/inquiry in accordance with the rules as per judgment announced on
- 18/12/2017. - :

' ‘Whereas the Department submitted the case to law Department for getting opinion for
filling CPLA.

Whereas the meeting of the scrutiny Committee was held on 07/02/2018 in the office of
Secretary Law department. It was decided with consensus by the scrutiny committee that the
subject case was not fit for CPLA and the department was advised to conduct denovo enquiry
against the appellant vide No. So (Lit/LD/ 9-5(12) E&SED /2018/11904-07/ W.E Dated
12/02/2018.

: Whereas worthy Director appointed Mr, Muhammad Naseem Principal BPS-19 GHSS
Behali Mansehra as inquiry officer for denovo inquiry vide. No. 1263/F.No.34/KC/Denovo
inquiry dated 08/02/2018. Inquiry officer submitted his report with the recommendation that

_the concerned teacher may be re-instated in to service as per judgment of Honorable Service
Tribunal, the teacher concerned may be treated on earned leave for the intervening period i.e
from the date he had been removed from service till he had been re-instated into the service. If
he abroad without NOC/Ex-Pakistan leaves minor punishment of increment stoppage may be
imposed on him and period w.e.f 27/092012 to 30/092014, he had received pay during his
illegal stay abroad may be treated as extra ordinary leave without pay and recovery of pay may
be made in monthly installments from his regular pay.

In view of the above facts, Mr. Nadar Khan EX CT GMS Bela Rustum Khail Tehsil Pattan
is hereby Re- Instated into service at GMS Khour Khandia against vacant post of CT on his own
pay and grade in the light of judgment of Honorable Service Tribunal w,e,f 21/02/2018, after
impose the following minor penalties as recommended by inquiry officer vide.No. 67 dated
015/03/2018. ,

- The absent period wef 27/09/2012 to 30/09/2014 (733-days) is treated as extra ordinary
leave without pay and DDO is hereby détrécted to recover the pay of absent period

from his regular pay. o

. An®intervening period w.e.f 01/10/2015 to 20/02/2018 (874-days) is treated as extra
rdinary leave without pay. :
- One annual increment 2018 is hereby stop%ithout accumulative effect.
Note:
1. No TA/DA is AHowed
2. Charge Report should be submitted to all concerned.

District Education Officer
Male) Kohistan

Endstt: No. Ziﬂ ﬁf ’Q 43 DEO (M) KH Dated Dassu the 8 & /_a {72018
Copy of the above is forwarded to the :
1. Director Elementary & Secondary Education Khyber Pakhtunkhwa Peshaw;
2. Registrar Khyber Pakhtunkhwa service tribunal Peshawar
3. Advocate General Khyber Pakhtunkhwa Peshawar.
4. Deputy Commissioner Kohistan
5. Deputy District Fducation Officer (M)kohistan.
6. District Accounts Officer, kohistan
7. ADEQ (litigation) local office
8. PA to District Education Officer Male Kohistan.
9. Official concerned

el o
~ District Education Ojficer
Y }Maleﬁ Kéhistan

Iy



B ANNEXURE 5
N BEFORE THE SERVICE TRIBUNAL, KHYBER PAKHTUNKHWA

PESHAWAR _ '

06/03[w/g

’etmon No. (Z“) /2018
||‘\ - -
Service Appeal No 212712016

’ “» AR
Nadar Khan s/o Fawas Khan, '
Ex-C.T. (BPS-15),
rio Vill Jano, P.O & Tehsil Khwaza Kiela, B 3
District Swat e - Petitioner

VERSUS

A R Government of Khyber Pakhtunkhwa _ }
I through Secretary Elementary & Secondary , ,
Education, Peshawar. . . . ; :;;

Director Elémentary and Secondary

A vt ome

\ - Education (Male), Government of Khyber Fakhtunkhwa, !
v Peshawar ;
: ‘ t
3. - District Eclucation Officer (Maig) Kohistan : . }

' e Respondents !
::::.'::::: J{

\ PETITION FOR IMPLIMENTATION OF DECISION DATED 13-08-2015 !

17.1.2019 Pctltlonm alongwith coumel and Addl. AG for the

l

|

i

_ respondents present. _ {

? ,g § Learned counsel for the petitioner states that in pursuance ’
\{lf (‘; % to judgment under implementation passed on 18.12.2017 the %
‘\l s’ ('i petitioner was reinstated into service against whom denovo :‘
_4 : cnquify was concluded on 15.03.2018. There-after, an ;
\Q adverse order imposing minor penalty on four counts was

@ 4: passed against the appellant on 04.05.201¢. It was also stated
| ‘ that the passing of order dated 04.05.2018 came to the ,
s ;;. knowledge of petitioner today when learned AAG provided | ':

\\?\ copy thereof at the bar. The petitioner w'ould,‘ therefore,

‘QJ pursue-his remedy under the law against the said order which

3\ provided fresh cause of action in his favour. Consequent!y’ a

Q request for consignment of instant appeal is made.

; In view of the fore-noted developments instant execution

. proceedings are consigned to record room. The same may be

} restored upon application of petitioner in case any part of

\\ relief granted to him on 18.12.2017 remained unsatisfied.
.\ :
\\\
o ' Chairma; .
/




- T AMEXURE—A”

APPEAL BEFORE WOERTHY DIRECTOR ELEMENTARY AND SECONDARY EDUCATION KHYBER
PAKHTOONKHWA PESHAWAR FOR ALLOWING PAYMENT OF SALARY FOR THE INTERVENING PERIOD
FROM 1/10/2015 TO 20/2/2018(874 DAYS) INSTEAD OF EXTRA ORDINARY LEAVE WITHOUT PAY AS
ORDERED BY DEO KOHISRTAN ORDER NO. 4096-4103/0EO(M) KH DATED 4/5/2018. IN THE LIGHT OF

DIRECT!VES OF HONORABLE SERVICE TRIBUNAL K.P. DATED 17/1/2019.

It is humbly prayed that in the light of Judgment of honorable Khyber
pakhtoonkhwa Service Tribunal arrived on 18/12/2017 (copy attach as annexure-l) de-novo enquiry was
conducted against me by the Enquiry Officer appointed by the authority. On completion of enquiry the
Enquiry Officer it his recommendations recommended the intervening period i.e. 1/10/2015 to
20/2/2018 to be treated as £arned teave as is evident from the contents inserted at SNo.2 of de-novo
enquiry {copy attaché as annexure 1)]

The enquiry was sent to Authority for his final decision, which beside imposition
of other penalties treated the intervening period as extra ordinary leave without pay. The decision of
the authority is not only contrary to recommendation of de-novo enquiry officer, but also again?t" the
decision of Service Tribunal. In case there is no leave in my credit, then the same may be granted against
leave not due strictly in accordance to the provision of leave rules 1981 and do not put me in financial
Burdon.

It is therefore requested to kindly consider my request on humanitarian ground
and allowed the intervening period referred as earned leave on full pay and release my salary to the
above period enabling me to avail financial relief and feed my family members. For your this act of
_ kindness | shall be pray for your long long life and prosperity of the home please.

Obediently Yours

{Nadar Khan)
CT. GMS Khorwar Kandia Kohistan

{Now GHS Jano District Swat.
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
CAMP COURT ABBOTTABAD. '

SERVICE APPEAL NO. 212/2016

Date of institution ... 03.11.2016
Date of judgment ... 18.12.2017

Nadar Khan S/o Fawas Khan,
Ex-C.T (BPS-15),
R/o Village Jano, P.O & Tehsil Khawaza Khela,
District Swat. '
(Appellant)

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Elementary & Secondary
Education, Peshawar. S , :
2. Director Elementary and Secondary Education (Male), Government of Khyber
- Pakhtunkhwa, Peshawar.
. District Education Officer (Male) Kohistan. :
» (Respondents)

TRIBUNAL ACT, 1974, FOR MODIFICATION OF ORDER DATEDP
24.02.2016  WHEREBY THE DEPARTMENTAL APPEAL OF THE
APPELLANT DATED 15.12.2015 WAS PARTIALLY ACCEPTED AND
MAJOR PENALTY OF REMOVAL FROM SERVICE WAS CONVERTED
INTO COMPULSORY RETIREMENT. ‘

Mr. Ansar Ullah Khan, Advocate. o o . For appellant.
Mr. Muhammad Bilal, Deputy District Attorney .. For respondents.

Mr. MUHAMMAD AMIN KHAN KUNDI ‘ MEMBER (JUDICIAL)
MR. GUL ZEB KHAN _ ... MEMBER (EXECUTIVE)

-

" JUDGMENT

MUHAMMAD AMIN KHAN KUNDI, MEMBER: - - Appellant  with

counsel present. Mr. Muhammad ‘Bilal, Deputy District Attorney alongwith Mr.
Muhammad Alam; ADO for the respondents also present. Arghmegts*heard

record perused.

SERVICE APPEAL UNDER SECTION-4 OF THE N.W.F.P_SERVICE - e :
AR
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T Peshawar
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2. Brief facts’ of the present appeal are that the appellant was: servmg in
i ' 'Edueation Department and during service he subrmtted application for extra

ordinary-leave to the competent authorrtv the- competent authority accepted the
application of extra ordinary leave to the appellant W1th effect from 01.10.2014 to
30.09.2015 (365 days) vide order dated 01.10 2014. Later on after expiry of the

aforesaid extra ordinary leave when the appellant submrtted arrival report on-

19 ll 2015 show cause notice was issued to hirrr by the competent authority on the
allegatron of (a) wilful absence from duty since 24. 09 2010 to date (b) that he
travelled abroad Saudi Arabia on 27.09.2012 and stay there up to 13.1L 2015
“without any NOC or Departmental perrmssron/Ex-Pakrstan leave (c) that he got the
salary for period mcritiorred above and (d) concealing the facts, and after issuing of
show-cause notice the appellant was removed from. service with effect from ‘ t_
13. 08 2014 with recovery of salaries tor the period with -effect from October 2(l 1210

\August 2014 (23 months) vide order dated 01. 12.2015,' The appellant also t'xled

departmental appeal on 15 12.2015 however, the same was partially accepted .and |

the penalty of removal from service was converted into major penalty of compulsory

retirement and the amount of salary smce October 2012 to August 2014 (23 months)

was ordered to be recovered from the appellant and be deposited in the Government

Treasory vide order dated 24.02.2016 and thereafter the appellant filed the present :

service appeal on 09.03.2016. - |

3. Leamed counsel for the appellant contended that the appellant Awas serving

in Education Department. It was further contended that during service the appellant

subirritted -apphcatron for extra ordinary leave which was sanctioned by the

competent- authority and he was granted extra ordinary leave ‘with effect from

contended that after expiry of. extra ordinary leave when the appellant submitted

;\x.’
g
s
1__,91
Xi

pemss]
i allegatrons and ultimately he was removed from service by the competent authority -

oz

;}01 10 2014 to 30.09 2015 (363 days) vide order dated 01 10.2014. 1t was further-
bz
]

arrival report on 19.11.2015 he was issued a final show cause notrce on the aforesaid

w1th retrospectlve dated i.e with effect from 31.08.2014 with recovery of salaries




’ ¥ J _ t;rom October 2012 to August 201.4 (23 months). It was further contended that the -
impugned . order of removal from service being retrospective is ille;gal‘and void
' | therefore, the impugned order is liable to be set-aside on this score alone. It was
o further contended that the appellant was 1ssued show-cause notice on the allegations
allegedly occurred prior to hlS sanction of leave wrth effect from 01.10.2014 to
30.09.2015 by the competent authority, therefore, it was contended that the alleged

allegation clearly indicate that the same was the result of malafide and personal

grudges. It was further contended that neither charge sheet. was framed nor statement
of allegation was served upon the appellant for any proper inquiry was conducted,
therefore, the impugned order is 1llegal and liable to be set-aside. '

4. On the other hand, the learned Deputy District Attomey for the

respondents opposed the contention of learned counsel for the appellant and.

contended that the appellant was granted extra ordinary leave with effect from
(\ 01.10. 2014 to 30.09.2015. It was further contended that the appellant did not attend
_& the duty in time: It was further contended that a final show-cause notice was issued

“n PO the appellant and after issuance of show cause notice the competent authority has

AN

N

&} rightly passed the impugned order and prayed for dismissal of appeal.

N

\ 5. Perusal of the record reveals that the appellant was serving in Education

Department and during service he - applied for extra ordinary leave through
application’ which was accepted by the competent authority and-the appellant was

granted extra ordinary leave with effect from 01 10.2014 to 30 09.2015 (365 days)

v1de order dated 01.10. 2014. The record further reveals that when the appellant

submitted amval report on 19.11.2015 he was served with show-cause notice on the

allegatrons menti

e - impugned order of. removal from service of the appellant has been passed by the .

e

} competent authority retrospectwely ie 31.08.2014 therefore, the 1mpugned order is

void ab-initio. In this regard reliance is made 10 1985 SCMR-1178. Furthermore,

neither charge sheet was framed against the appellant nor statement of allegation

roper inquiry was conducted but the appetiant

|
| ' “was served on the appellant nor a p

N e sarans e e,

ioned in the show~cause notice. The record further reveals that the’



was removed from service by the competent authority retrospectively on the .
allegatlons which was allegcdly occurred before grantmg extra ordmary leavé to the

appellant by the competent authorxty Moreover neither opportumty of personal

hearing was afforded nor opportumty of defence was provided to the appellant

wh1ch ‘has rendered the impugned order 1llegal and llable to be set-aside. Therefore
we accept the present appeal and reinstate the appellant in service. However the '

respondent-department is at liberty to conduct de-novo inquiry in the mode and-

manner prescribed by law within a period of three months from the date of teceipt of
this judgment. In case the de-novo inqﬁiry is conducted the issue of back benefits of
intervéning period will be decided subject to the outcome of de-novo inquiry. Parties

are left to bear their own costs. File be consigned to the record room. -

ANNOUNCED

18.12.2017 . / : Ny
| - %/M/m e AP
(MUAAMMAD AMIN KHAN KUNDI)
MEMBER (JUDICIAL)

J ‘ " CAMP COURT ABBOTTABAD

(GUL ZEBKHAN)
MEMBER (EXECUTIVE)
CAMP COURT ABBOTTABAD
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AN/‘EIEX frf?f

- -OFFICE OF THE DISTRICT EDUCATION OFFICER (M) KOHISTAN

:OFHCEORDERE

Whereas Mr. Nadar Khan EX CT GMS Bela Rustum Khail Tehsul
Pattan DlSlFICt Kohistan submitted his service, appeal No. 212/2016 Dated
03/11/2016 before honorable : service tribunal Khyber Pakhtunkhwa Peshawar
Thc Honorable service tribunal Peshawar accepted his appeal, the appellant was
" Re-instated into service in the case was returned to department for denovo
.proccedlng/lnqmry in accordance W|th the rules as per;udgment announced on

'+ 18/12/2017. | . o

‘Whereas the department subm:tted the case to law department
for gettmg opmron for filling CPLA.

-Whereas the meeting of the scrutiny committee was held on
07/02/2018 in the office of Secretary Law department. It was decided with
consensus by the scrutiny committee that the subject case was not - fit for CPLA
and the department was advised to condutt denovo enquiry against the appellant
Avndc No. So (LIt/LD/ 9 5(12) E&SED /2018/11904 07/ W.E Dated 12/02/2018

: In view of the above facts, Mr Nadar Khan EX CT GMS Bela Rustum

: Khail Tehsil Pattan.is hereby Re- instated into service conditionally for the purpose
of denovo inquiry as per drrect:on of Honorable service tribunal Khyber

~ “Pakhtunkhwa at GMS Khowr Kandla agamst vacant post as CT on his own pay and.
grade wrth immediate effect. '
Note: .

1. No TA/DA is Aliowed

2. Charge Report sﬁoulci be éubmitted to all c'orncerned.

District ducdtibn' Officer
(Male) Kohtstan

}:ndstt No. (Zg 2 Q-{—DEO (M) KH Dated Dussu theﬂ[ /& /2018

Copy of the-above rsforwarded to the :
: Director Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar
) Registrar Khyber Pakhtunkhwa serwcc tribunal Peshawar -
Advocate General Khyber Pakhtunkhwa -Peshawar.
4. Deputy C ommrss:oner Kohistan
5. Deputy District Education Officer {M}kohrstan
District Accounts Offtcer, kohistan.
g ADEO {litigation) local office :
. 8. PA to District Fducation Offrcer Male Kohrstan ' /?/
s Offrcml concemed :

Q\l;bi.‘stric_ Ed?;cégzg/ . fficer
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OF FICF OF THE PRINCIPAL GHSS BAHALI MANSEHRA

To, o
The District Edﬁcﬁﬁo‘n Officér Male,

iw

ANNEXURE ;

€

NO 67 Dated:15.03.2018

Mﬂg&d@%«

A Kohlstan
HOONOURABLE SERVICES TRIBUNA.L KPK PESHAWAR
Reference DOE Male Kohlstan NO 1296/DEO (M)Kh dated the 21/02/2018

SUBJL‘CT DENOVO INOUIRY IN RIO MR NADIR KHAN ,CT{ GMS ORRERED BY
S |
The undersngned has visited the DEO male Kohistan and conducted the subject inquiry
] [ ek

I
. on"March 09; 2018. The inquiry report is submltled as under:
v o S Fmdmgs of the i mqulry ;
-1. Mr. Nadir Khan’s reply B : ‘
He replies to the questlonnalre that he was on carned leave w.e.f 15/03/2014
16 14/07/2014 Vide NO, 12058 dated 06/03/2014 anid 1/10/2014 to 30/09/2015

he was on extra ordinary leave vide order NO: 1130-32 dated 1/10/2014; for
the remammg period from 27/09/2012 to 30/09/2015 he claims that he

" performed-his dutyi in the sphool
He says that he could not report back to his duty in time because his mother
was admitted in Ziauddin Hospltal Karachi. = _ .
He says that he had not recenved show cause notice issued on 13/10/2015 by

- i

i
the department henceno reply. ;

required for " the - perlod from 27/09/2012 to 13/11/15 which according to
official claim he spent in Saudi Arabia. (ANNEXUREI )

' SEREIR ~i.v.. . He denies that he had travelled abroad hénce no NOC and Ex- Pakistan leave
2. Official Record Exammatlon and Interview of Mr.. Abdussalam ADO (Estab:)

As per oEﬁcxal record Mr. Nadlr Khan remamed absent from duty we.f

.
1.

‘Secondary Kohistan
27.09.2012 to 13.11 20]5 and he had recelved his salary w.e.f 2709.2012 to
September, 2014; he stayed i in Sauds Arabla w.e.£27.09.2012 to%¥3.11.2015.
He travel]ed to Saudl Arabia by ﬂlght NO: SV-793 from Peshawar airport on

.27.09. 2012 and returned back through flight NO: SV 724 on 13.11.2015 at
Islamabad airport ;as per verba] statement of Mr. Abdussalam ADO(Estab:)

ii. .
Secondary Kohistan this information’ of his abroad travel and return journey .

and stay in Saudi Arabia has been obtamed by telephonic contact with some
officer of FIA and no documentary proof had been provided to the inquiry

Y




™

iil.

iv.
granted earned leave and extra-ordinary leave by the competent authority had
- " not been’ taken .into consideration; this period cannot legally be treated as
) ‘ absentperiod. . . .. . e o _ . :
Vi The removal from service. from retrospective date, i.e., from 31.08.2014 had
" been declared . illegal by - the - ‘Honourable ~ Service = Tribunal .
Peshawar.(ANNEXURE 2 AND 3)
Recommendations
1. The Honourab'le.Sérﬁc'e Ti'ibi_ma_l ]'?eshaWar order to reinstate the concerned

®
o v

9V

9

+ officer in-this regard as the samé-was not available in the office of DEO(M)
" . Kohistan. . . ‘ o

. Mr. Na‘dir,Kh‘zin,‘ CT, has not beén provided sufficient opportunity to defend
himself as- no. codal formalities and laid down procedure in Khyber
Pakhtunkhwa Civil Servants. (Efficiency and Discipline) Rules 2011 for
proceeding _a"gziirist any civil servant had been followed which led to the
decision of Honourable Service Tribunal Peshawar to set aside the impugned
order and reinstate the concerned teacher in service. : '

while removing from service the concerned teacher the period he had been

teacher in service may be impleménted in letter and spirit.

The teacher concerned may .Bc:tréate_d on M leave for the intervening
period, i.e., from the date he had been removed from service till he had been
reinstated into the service. S _ ,,_.)d/"\ﬂlf

Mr. Nadir Khan lllegal abroad stay, w.e.f 27. 09.2'912 to 13.11.2015, requires

documentary proof; in this régard the cpmpeten;t authority may approach

“the concerned federal agency in writing to get authentic information. If it

proves that he had stayed abroad without NOC/ex-Pakistan leave minor

* punishment of increment stoppage may be imposed on him under Khyber

- Pakhtunkhwa ,Ciyil,Servénts (Efﬁcienéy and Discipline) Rules 2011.

The perio'd w.t'a.f_ 27.09.2012 to September, 2014 he had received pay during

his illegal stay abroad, if it proves"l,' may be treated as extra-ordingry leave
and recoifery'i)f pay may be made in monthly installments from his regular
pay- ‘ o v

March 13, 2018

nquiry Officer
Principal
‘GHSS Bahali Mansehra

\,
7@2\ wrpy




«  VAKALATNAMA

In the Court of Khyber Pakhtunkhwa Service Tribunal, Peshawar

Service Appéal No. of 2018

Petitioner -
Plaintiff
Applicant
Appeltant
Complainant

Nadar Khan - - Decr’ee-Holder

VERSUS

Respondent
Defendant
Opponent
Accused

GOVt. Of KP etC -_ _. . . Judgment-Debtor

|/ We Nadar Khan the above noted ___Appellant do hereby appointed and constitute,
Muhammad Zafar Tahirkheli & Ansar Ullah Khan Advocates High Court, to appear, plead, act,

compromise, withdraw or refer to arbitration for me / us as my / our counsels / advocates in the above
noted matter, withoUt any liability for his default and with the authority to engage any other Advocate /
Counsel at my / our cost.

The Client / Litigant will ensure his présence before the Court on each and' every date of hearing and
the counsel would not be résponsible if the case is proceeded ex-parte or is dismissed in default of
éppearance. All cost awarded in favour shall be the right of Counsel or his nominee, and if awarded

against shall be payable by me/us.

| / We authorize the said Advocates to withdraw and receive on my / our behalf all sums and amounts

payable or deposited on my / our account in the above noted matter.

Client

Vi
R

_ M. Zafar Tahir
Dated_ 29/ 05 /2019 [t ’
Attested & Accgpted {Advocates)
, b
Office ATIQ LAW ASSOCIATES, g ,Z,,\"]
87, Al-Falah Street, Besides State Life Building, ~ 2815

Peshawar Cantt, Phone: 091-5279529 An$ar Ullah Khan
E-mail ; zafartk.advocate@gmail.com -
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'l L BEFORE THE HONORABLE REGISTRAR KHYBAER PAKHTUN KHWA SERVICE
| TRIBUNAL PESHAWAR

Nadal Khan S/O Fawas khan, Ex-C.T. (BPS-15), R/O village Jano, P.O & Tehsil Khwaza khella

3

1.

Ly, e Ald
N

S.A.No: 711/2019

SUBgECT: Parawise reply of the Appeal on behalf of the respondent No.4

Reséeqted Sir,

That The Appellant transferred to District Swat vide Endst No. 7915~
18/F.No. 1’0'33 Vol:1V/Tyansfer CT/DM(M)General dated Peshawar the 11/09/2018,
hence the 1 W e Respondent No.4 is‘irrelevant at this stage.

That Respondent No.4 (District Education Officer male, Swat) has no record of the

instant case of the Appellant.
That The reply of Respondent No.3 (District Education Officer male, Kohistan) will be
more appropriate.

Thefefore, it is requested that the Respondent No.4 may please be exempted from submission of
reply.

G

<

DISTRICT EBUCATION OFFICER (M)
SWAT AT GULKADA

. S

. ! 5. o
e i SRR

BT R e



OITICE OF THE DIREC] TOR LLEMENTARY AND SE’(’:QNDARY
EDULAT]ON KI [YBLR PAK_HTUNI&HWA PESHA WAR. / - -
1 ICEORDER. .. . | | o - 'i_'
. - M. N’ldzu Khan C"l (BPS IS)GMS K.1101 Kandla Dlsmct Kohlshn
is helcby uan:.ferled ageunst tho post of CT(BPS 15) at GI—IS Jano Distry ct owat on hlS own pay
_and BPS 111 the mtelest of pubhc selv1ce w1th eflect ﬁom the date of takip g over charge
' Notc-" ' _ : SR ‘
1 Cna1 ge report: 1ou1d be submltte to alb concemed. "._"f"
- 2 No FA/DA ef sallowed-.x. . : - b
. ' 3 lStlICt Educatlon Officer (M) concel ned 15 d'ilecte cl to cl !eck R
o his ougmal setvice:documents before making paynhent of salary. g
S 4 His- Semouty w1ll be deteumned at the bottom of tl £ sen{outy hst ;
; B ' undel ‘the. rules ' ST g
. q{-g/.lz? R
’ Endst No ,,7 L JF No, 1035/Vo IV/TIansfcl Cl/DM(M)General Dated Peshawal thcu/f/ZOlS -
L .V "’{ e . L opy of tho aboYe 1s fo1wa1ded for mformatlon 'lnd necessmy actton tothe:- o o
. L. ";stmct Educatlon Ofdccr (M) Kohlslan & Swat B
. .2.. Disttict: Accounts Ofﬁcel Kohlstan & Swat :
B Teacherconcerned.” S
4./_1§..-'Maslelhle i . e T , T
TS PAA to Ducctm Elementary a.nd Secoudal\y Educauon local ice. : S
ST _ V_,f;’l , ’ Lo
et Dep tme.ctor((s.)' /12) '
. T ;.' " ﬂlemenlaryoc%econdaly “dfcatio - -
" ‘ F é(hyber Pa khtunLhwa Peshawau : 0
| ‘ ‘ e
- \rnv[ ”ltrh i hﬂﬂL ' ’
. [,;‘\Nﬂ l)lqtt Sgwat e
DM
e
o - ;go ) o




DIRLCT()RAIE OF I LLLMENTARY AND SECONDARY

LDUCA'I 1ON KHYBER PAKHTUNKHWA. ’7
No.\ /I\No 1035/\/’01 VI/ Transfer
; - : - abe/DM/CT(M) General.
- - : Dalec Peshawar the 9 \y_/2018.
"To, e : v ,

lhe District Education Officer (M)
Swat.

=

VERIFICA'I‘ION or TRANSFER ORDER.

.‘}"
.t

1 am directed to refer to yom lelter No. -1397 ddted 27. IO 201 8 omr the subject noted

'1]101111 you that the transfer 01der of. M., Nc..ddl Khan CF (BPS IS)GMS Khor Kandia.
District Kolnstan to GHS Hano District. Swat vide Endst: No 7915 18 dated 11.09.2018 has been

above and ,l

- checked and found correct,

\_. '.

o - _ - H—er"‘[' uector ,//57 -
K o ) \ o Elementary & Second’uy Ed:
. _ : _ (}( /yb01 Pakhtunkhwa Peshawar. .

&/ iy <.




BEFK FORE THE HOVORABLE REGISTRAR KHYBAER PAKHTUN KHWA SERVI( [

" TRIBUNAL PESHAWAR

hc!lzl

Nadar Khan S/O Fawas khan Ex-C.T. (BPS-15]. R/O \fllld"e Jano. P O & Tehsil Kinvaza K

H

S.A.No: 71 l./2019

Parawise reply of the Appeal on beh'aifof the vespondent Mo.4

SUBJECT:

Respected Sir,

I That The Appellant ransferred to District Swat vide. Endsi No. 7915
rFDM(M) General dated Peshavar 1he ] i 1092018,

18/F No. 10%“)1!/0/ v/ Transfer C1
hence the i 1ef"(§f Respondent No.4 is irrelevant at this stage:
2. That Respondent No.4 (District Education Officer mq]e Swat) has no record ol the

~ instant case of the Appellant.
- That The reply of Responden N

! mmore appropriate.

b 3 (District l:ducatlon Oﬂnel male. I\Ohlstam \\'111 l

-G

Therelore, it is requested that the Respondent No.4 may please be exempted {rom submission of

reply.

A
 DisTRICT EHUCATION OFFICER (M)
" SWAT AT GULKADA
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. DIRECTORATI‘ OF T FLEMERTARY AND SECONDARY
EDUCATION KHYBER PAHTUNKHWA. | /

No \9 /I\No 1035/Vol: VI Transfer
o ‘ o asu/DM/CT(M) General.
T LRI Dated l-’esbawar the ;_1_9,& .A\F\‘_/ZOIS.

tw

: h(, District l*du«,allon Officer (M)
Swat, : , .

VERIFICATION OF TRANSFER ORDER.

x

l\."lelﬁb‘:v- _, ; - : :
' I(‘J 2018 on-the subject noted

'I; aim directed to refer to yuun leuel No 4.)97 dated 2

JbO\ ¢ nud lo mfmm you that the transfer order-of Mr. Nadcu Khan CTY BPS-lS‘)Cl\;{q‘ Khor Kandia

L)xslmct I\ghlshn to GHS I—Iano District, %\mt vide Endst No 7915-18 dalecl 11.09.2018 has been

 checked and found coirect. - ' e . /\ ' \ ' =
. . N B ‘ . : . , ()/:L()__. .. éf’_ f) // / .
. . {“«—DE“}—W Duec.to: l“/ 1 &’

~ Elenientary & Su,ondmy Edul
I(Lybel Pakhtunkhwa l’e&hqwal

///,;, o

-
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* BEFORE THE KHYBER PAKHTUNKHWA SERVICE
B TRIBUNAL PESHAWAR
APPEAL NO. 711/2019
i Nédfr Khan ........ P A SO +-++ Appellant
VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Elementary
Secondary Education Peshawar

2. Director Elementary & Secondary Education KPK Peshawar
3. District Education Officer (Male) Kohistan

Respondents

- PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENT NO.1,2 &3

INDEX

S# | Particulars of documents Annexure | Pages

41 Comménts along with affidavit

A

12 | Copy of the reinstatement order

G‘AS’ 6

District(Bducation Officer,
(Male) Kohistan
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
' TRIBUNAL PESHAWAR

'APPEAL NO. 711/2019

Nadir Khan .....ccooveeennen. rereeraas e veveees Appellant

VERSUS

* 1. Government of Khyber Pakhtunkhwa through Secretary Elementary
~ Secondary Education Peshawar -

~ 2. Director Elementary & Secondary Education KPK Peshawar
- 3. District Education Officer (Male) Kohistan’

Respondents

PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENT NO. 1.2 & 3.

" RespectfullySheweth:

" 1. That the appellant did not come to this Honorable Court with clean hands.

-2, That the appellant has got no cause of action / locus standi to file the
instant appeal.

s, That the appellant is estopped to sue through his own conduct.

4 _That the present appeal is not maintainable due to non—}omder and
: mls-Jomder of necessary parties.

‘- 5. That_ the appellant has concealed the material facts from this Honorable
Tribunal, hence -appeal is liable to be dismissed without any further
proceeding. '

o ,V6. That the appellant has already been reinstated into Service in compliance
-~ with the court judgment vide order Endstt: N0.4095-4103 dated 04-05-2018;
“hence appeal is liable to be dismissed.

7. That the appeal is time bared hence not maintainable and lible to be
dlsm1ssed ‘ ’

-
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Factual Objections:

1. Para No.l of the appeal is pertain to appellant service record. Hence no

.comments.

. Reply of Para No.2 of appeal is that appellant was not present in Pakistan

someone filed application on behalf of the respondent for EOL. Further

~ stated that the appellant was remained absent since 2012, but due to mistake

and misguided by the appellant his absent period was sanctioned wrongly,
and hie EOL without pay vt'ith effect from 01-10-2014 to 30-09-2015
(365 days) was sanctioned due to mistake and cancelling facts of the
appellant but later on when this matter comes into the notice of the

competent authorlty then on account of his long absence period, he had not

| adjusted on his application. Appellant applied for the EOL w.e.f 01-10-20]4

to 30-09-2015, which was sanctioned st that time but after the completion of

EOL the appellant remained absent and did not submit any arrival report.

- The appellant was reported absent by school staff, field staff and local

community from his school duties since September 2012.

- Para No.3 of the appeal is correct to the extent that the appellant did not

perform his duties since. September 2012. The appellant remained out of the
country with effect from 27-09-2012 to 13-11-2015 and therefore a show
cause notice ‘was served to the appellant vide this office Endstt: No. 12207
dated 13-10-2015 but the appellant neither joined school duty nor submitted
any convincing reply. A chance of personal hearing was given to- the
appellant the appellant appeared before the competent authority for personal
hearmg on 18-19/11/2015 but could not defend himself.

. Reply of Para No.4 of the appeal is that after passing the Honorable Tribunal

judgment respondent constituted the de-novo inquiry in compliance with
Tribunal order dated 18-12-2017.

5. Reply of Para No. § is that appellant was reinstated vide letter No. 4095-4103

dated 04- 05-2018,which has presented before his Honorable Tribunal in

~ Execution Petltlon No. 63/2018 due to which execution was dlsposed off 17-
01 2019 ‘ A




,J . 6. Para No. 6 is incorrect hence denied. Appellant is not aggrieved person,
' ~ appellant has already -been re-instated in service and treated as per rules and

law. The instance service appeal may be dismissed on the following grounds.
GROUNDS

~a. Para No “a” of the ground is incorrect strongly denied that the appellant has

been treated in accordance with law. Further stated that after the Judgment

dated 18-12-2017, respondent act in accordance with the order of Honorable
Tribunal and conduct De-novo inquiry. Inquiry officer submitted their

- emendations to reinstate- the appellant vide Notification No. 4095-4103

dated 04-05-2018. On the recommendation of inquiry report his intervening

| period w.e.f 01-10-2015 to 20-02-2018 (874 days) is treated as extra

Ordinary leave without pay. Appellant was treated as per rules and law.

| b. Para No. “b” of the ground is correct to the extent that appellant was
| resisted on his service for the purpose of de-novo inquiry. Respondent
conduct i 1nqu1ry on the recommendations of the i inquiry Notification is lssued

- with conditions. Appellant has treated as per rules and law.

- .. Reply of Para No. “c” of the ground is that appellant is treated as per rules

and law in accordance with the recommendation of the inquiry report.

.‘ d. Para No. “d” of the ground is incorrect appellant was treated as per rules and

law. The act of the respondent in accordance with law.

-‘ €. Para No. “¢” of the ground is incorrect and strongly denied that the act of the
,respondent Is as per rules and law and the appellant is treated as per rules
and law. The opportunity of personal hearing has also provided to the

" appellant but he could not defend his case. After that removal from service

order was issued Wthh is in accordance with rules.

g | -f. Reply of Para No. “f* of the ground is that the reply of appellant willful
" absence has been brought in the notice of this Honorable Tribunal in

respondents reply in main appeal.



' h.

Para No “g” of the ground is incotrect. Detail réply has already been given in above.
Appéllant was treated as per rules and law.

Pala No “h” of the ground is 1ncorrect Detail reply has been glven in above paras
Appellant was treated as per rules and Iaw

In view of the‘above made submissions, this Honorable Tribunal may very

- graciously be requested to d15m1ss the 1nstant appeal in favor of the respondents in the -
interest of equuy and justice. Lo

SECRETARY _
Government of Khyber Pakhtunkhwa
Elementary & Sccondqry Education Deptt:

~Peshawar. :
(Respondent No.3)

(Respo dent No. 2)

tducation Officer,

(MalejNKohistan

- {Respondent No.1)

o etpar gl o e

L



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
' PESHAWAR

APPEAL NO. 711/2019

Nadir Khan

Appellant’

VERSUS

p-_n

. Government of Khyber Pakhtunkhwa throu

gh Secretary Elementary |
Secondary Education Peshawar "

l\) .

DJrector Elementary & Secondary Education KPK Peshawar

;LJJ< '

Dlstrrct Educa‘uon Officer (Male) K0h1stan

| Respondents

| AFFIDAVIT

I Mr Zahid Ullah Khan DEO (Male) Kohistan do hereby solemnly affirm
~ and declare that the contents of Para wise reply in the above titled Case are true
“and correct to the best of my knowledge and belief, and that nothmg,

material
has been suppressed from this Honorable court.

ponent



~ 2. Charge Report should be submitted to all concerned.

¥ OFFICE OF THE DISTRICT EDUCATION OFFICER (M) KOHISTAN

. OFFICE ORDER

Whereas Mr. Nadar Khan EX CT GMS Bela Rustum Khail Tehsil Pattan District Kohistan
submitted his service, appeal N0.212/2016 Dated 03/11/2016 before honorable service tribunal
Khyber Pakhtunkhwa Peshawar. The Honorable service tribunal Peshawar accepted his appeal,
the appellant was Re-instated into service in the casé was returned to department for denovo
proceeding/inquiry in accordance with the rules as per judgment announced on

‘ 18/12/2017.

Whereas the Department submitted the case to law Department for getting opinion for

filling CPLA.

Whereas the meeting of the scrutiny Committee was held on 07/02/2018 in the office of
Secretary Law department. It was decided with consensus by the scrutiny committee that the
subject case was not fit for CPLA and the department was advised to conduct denovo enquiry
against the appellant vide No. So (Lit/LD/ 9-5(12) E&SED /2018/11904-07/ W.E Dated
12/02/2018.

Whereas worthy Director appointed Mr, Muhammad Naseem Principal BPS-19 GHSS

. Beheh Mansehra as inquiry officer for denovo inquiry vide. No. 1263/F.No.34/KC/Denovo

inquiry dated 08/02/2018. Inquiry officer submitted his report with the recommendation that
the concerned teacher may be re-instated in to service as per judgment of Honorable Service
Tribunal, the teacher concerned may be treated on earned leave for the intervening period i.e

- from the date he had been removed from service till he had been re-instated into the service. If

he abroad without NOC/Ex-Pakistan leaves minor punishment of increment stoppage may be

imposed on him and period w.e.f 27/092012 to 30/092014, he had received pay during his

itaaal ctay shroad may he treated as extra ordinery leave without pav and recovary of pay may
e made in monthiy installments.from his regutar pay.

In view of the above facts, Mr. Nadar Khan EX CT GMS Bela Rustum Khail Tehsil Pattan
is hereby Re- Instated into service at GMS Khour Khandia against vacant post of CT on his own

-pay and grade in the light of judgment of Honorable Service Tribunal w,e,f 21/02/2018, after

impose the following minor penalties as recommended by inquiry officer vide.No. 67 dated
015/03/2018.
1. The absent period wef 27/09/2012 to 30/09/2014 (733-days) is treated as extra ordinary
leave without pay and DDO'is hereby detracted to recover the pay of absent period
. from his regular pay.
2. And intervening period w.e.f 01/10/2015 to 20/02/2018 (874-days) is treated as 5 extra
ordinary leave without pay.
3. One annual increment 2018 is hereby stop without accumulative effect.
Note:
1. No TA/DA is Allowed

District Educ icer
Male) Kohistan

Endstt: No. 41’ 95 Lﬂ v3 DEO (M) KH Dated Dassu the ) & /a5 /2018

Copy of the above is forwarded to the
1. Director Elementary & Secondary Education ithyber Pakhtunkhwa Peshawar . G)
Registrar Khyber Pakhturkhwa service tribunal Peshawar
Advocate General Khyber “akhtunkhwa Peshawar.
Deputy Commissioner Kohistan
. Deputy District Education Ufficer (M}kehistan.
District Accounts Officer, kohistan
ADEQ (litigation) local office
8. PA to District Education Officer Male Kohistan. ’ %

9, Official concerned .
: - , f/ District Education Officer
: (Muale! Kohistan
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KHYBER PAKHTUNKWA
SERVICE TRIBUNAL, PESHAWAR

No. 4-5 L/ /ST

. Datea: ! ‘S "%" 12022

To

The District Education Officer Male,
Government of Khyber Pakhtunkhwa,
Kohistan.

- Subject: JIJ.DGI'VIEN'FIN.APPEAK NO. 711/2019 MR. NADIR KHAN.

All  communications
addressed to the Registrar KPK Sesvice
Tribunal and not any ofticial by name.

should  be

.} Ph:- 091-9212281

Fax:- 091-9213262

- lam directed to forward herewith a certified copy of Judgement dated
26. 01 2022 passed by this Trabunal on the above subject for compllance please.

Encl: As above

REGlST.—_—_RAR e
KHYBER PAKHTUNKHWA
~ SERVICE TRIBUNAL

PESHAWAR




