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‘ Appcllant
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I. Inspector General of Police (IGP/PPO) Khybel Pakhlunkhwa A -

Police Line Peshawar.
Deputy Inspector General, chlon I, Mardan.
- District Police Officer, Swabi. -

. Mr. Arbabd Shafiullah, DSP Rd}dr's»vabl S
A . Respondents

LGV [\.)

JUDGMENT

' MUHAMMAD HAMID MUGHAL, MEMBER: - Learned |

counsel for the appellant and Learned Additional Advocate Gen’er’af
for the respondents present

2. 'The appellant has ﬁled the prescnl service dppeal u/s 4 of the

i Khybm Pakhtunkhwa Service Tubunal Act, 1974 agamst thc ordm

dated 30.06. 2014 whereby he was awcuded pumshmem/ordcr of

. discharge"from service and against .the order dated 24.‘06.2015

‘ whereby the departmental appeal of the a‘pp‘ellant for reinstateljhent

in service was filed belng badly t1me balred

3. FIR 307 dated 10 06. 2014 u/s: 376 PPC P S (Jhall Ilarlpw
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was chalked out against the appellant on the allegati(;n that he

committed rape:of the complainant. Consequently the departmental |

action was initiated against the appellant and vide impugned order |

dated 30.06.2014 the appellant was awarded .punishmenﬂofdef of |

| discharge from; service. After earning acquittal in the above
'mg:ﬁtio_n‘ed criminal case the appellant filed depar-tméhtal,appeal for

| reinstatement  in  service - which = departmental —appeal - was

rejected/filed being badly time barred.
4. 'Learned‘.coun.sel for the appellant a-rgued‘that upor'l the |-

registration of criminal case against the appelian't,'he' went bé_hir-id

| the bars, and the départmental proce'edir‘lgs"_wc'-:‘r'é cdnd@ctéd .zit' thc‘{
‘ bac.lg éf the 'app;ellan_t, while herwas-in lb'ckup. 'I’heﬁ' appellah{ was
not "tréated in éc'cordancé with law. That ‘neither‘theA _char‘ge shcc,t
waé served ﬁpoh the appeiiant nor t"he'- s’tatémen-t_ of cpmplginaﬁf w-a-s'

| recorded in the presence of appellant nor he was afforded

opportunity to cross-examine her.

5. As against that learned Additional Advocate General arguéd

| that the-appellant committed heinous ctime but earned hi:s-acq'uittal

| on the basis of compromise/concessional statement. That the inquiry

officer recorded statement of appellant as well as comﬁlainant'and
found the aﬁpellaﬁt guil:ty,‘ henée the impugnéd, ‘orders: are noi open
to any 'éxception. |

6. Argulncﬁts heard. Fi.l'e perused.

7. The discharge order of .‘ éppellant.' was issued . after

- dcp‘artmvental inquiry against him.  Admittedly during  the




: deﬁa&mentai acti’én agéi'nst the- appeliénf he ‘wa-s iﬁ the l(;ck‘_u'p'. T.he
record does not‘spggeslt- 'fha_t any charge she_ef W;is served upon' the |
N ap:pe'llant. Learned '-P;dc_litiona]A Ad'V(')ga't;: Gen’eréi couldnot _rebﬁt the
| ar g@maﬁt of the l,ear—nled coﬁ'nsel for fhe_épéCIlaht thét 'thé‘_-statél'ﬁent
of 001nplaiﬁant Wé.S ﬁof recbrded in the presén‘cé of 1he '.appc‘alllani "
and he was also not afforded any loiaportur.lity to cro'slsfexalniné ..the
col'mp]‘ainan't.v Con_seﬁﬁe_ntly the ‘impilgned' d‘is-c_harée.or-de-r" 1s not i
tenable in tfle eyeé of law | |

8. Asa séqilei ‘-to“ab(;vé'th-is‘ 'Tl;ibuh.él- i cor_lstr.ai-ned‘ to selamdc |
the impugned orders. The responderit de;)-artfrlent--is directeci:.‘to <
“conduct de-novo inquify against the _élppellam, by préviding him

| ()ppormnity of defense in accordance with law/rules, within a'péi‘i‘od

| of three (03) months of the receipt of this-'judgment.'_ The issue of | . -

.| reinstatement of appellant shall be ‘subject to the final outcome of
de-novo inquiry. The present appeal is decided in the 'aboyé Ater‘ms-.
Parties are left to bear ‘their own costs. File be consigned to the

record room after its completion.

ANNOUNCED -
05.04.2018
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NS

(AIMAD HASSAN) - (MUHAMMAD HAMID MUGHAL) |
MEMBER -~ MEMBER -
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o 27.11.2017 i Cierk to counsel for the appellant and Addl: AG alongwith -

Mr. Fazal 'Subhan, H.C for respondents present. Due to general
strike of the Bar arguments could not be heard. Adjourned. To
come up for arguinents on 06.02.2018 before D.B.

iﬁnber

06.2.2018 Clerk of the counsel for appellant and Mr. Kabirullah
Khattak, Additional AG for the respondents present. Clerk of the
counsel for appeliant seeks adjournment. Granted. To come up for

arguments on 05.04.2018 before D.B.

Y o

- Member

05.04.2018 Learned counsel for the appellant present. Learned
‘ Additional Advocate General for the respondents present. Vide
separate judgment of today placed on. file, this Tribunal is
constrained to set aside the impugned. orders. The respondent

department is directed to conduct de-novo inquiry against the -

appcllant, by providing him opportunity of defense in accordance

with law/rules, within a period of three (03) months of the receipt of -

this judgment. The issue of reinstatement of appellant shall be
subject to the final outcome of de-novo inquiry. The present appeal

is decided in' the above terms. Parties are left to bear their own

costs. File be consigned to the record room after its completion.
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HMAD HASSAN) (MUHAMMAD HAMID MUGHAL)
MEMBER - | | MEMBER
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- 09.12.2016

19.04.2017

- 07.08.2017

None present for the appellant. Mr. Faz] ¢ Subhan, HC :‘
alongwith Mr. Ziaullah, GP for respondcnts present Notices
be issued to the appellant and his counsel. Tof come up for.

rejomder and arguments on /4 Z/ / 2

(MUHAMMAD AAMIR NAZIR)

Q' | MEMBER
\\ AL N .

(ASHFAQUEYAJ)
MEMBER =

Junior to senior counsel for the appellant present. Mr. Fazle

Subhan, Head Constable alongwith Mr. Ziaullah, Government Pleader for

the respondents also present.'- Junior to senilo'r counsel for the .appellant

requested for adjournment on the ground that senior counsel for the
appellant is not available. Adjf)u:med. To come up for rejoinder and
arguments on 07.08.2017 before D.B. .

A ik

%

(AHMAD'HASSAN) ~ (MUHAMMAD AMIN KHAN KUNDI) -

- MEMBER Ny MEMBER

Junior counsel for the appellant preée'nt. Mr. Fazle Subhan,

Head Constable'alongw'ith Mr. Ziaullah, Deputy Divstrict'Attorne'y.i ]

for the respondents present. Junior counsel 'for.the appellant
seeks adjournment on the ground that senior counsel for. the
appellant is not available today. Adjourned. To come up for
rejoinder and arguments on 27.11.2017 before D.B.
. ) N ’ - \ . f .

2 - -
(Muhammad Amin Khan Kundi) (Muhammad Hamid Mughal)

Member (J) Member ()} !




14.03.2016 Appellant with counsel and Mr. Muhammad Ghani, Sl
alongwith Assig;ént AG for respoﬁdents present. W.ritten‘reply by
- .“ ) ,;\A.résga,_r‘ldents jsuomittedfcopy w.hereof 'handéd 6v'er to Ie'arhéd

‘ A- Assi;s‘tant AG. To comé 'qp for rejoi;nder and arguments on 29.4.2016

beforeD.B. |

, o ~ MHMIBER

29.04.2016 , Junior to counsel for the appellant and Addl: AG for

resiaondents present. Junior to counsel for the appellant requested
i , :

for adjournment. To come up for rejoinder and arguments on e

11.08.2016.

"
Member '
11.08.2016 t Agent tolcounsel for the appellant and Mr. Muhammad S

! ~ :
|Ghani, SI al!ongwilh Additional AG for respondents present.

Rejoinder ndt submitted and requested for further time to file

i . i ‘
rejoinder. Request accepted. To come up for rejeinder and

- 0}_.,,

' Member
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limits of Mardan Division as such the same is to be heard at Peshawar,

Counsel for the appellant pi'esént. Learned counsel for the
appellant argued that the éppellant was 'se'rving as Constable
when involved in a case vide FIR No. 207 dated 10.6.2014
registered under section 376 PPC at PS Ghazi Haripur and was
confined to judicial lock up and that durihg trial he was
departmentally proceéde-d -against and dismissed from service
vide impugned order dated 30.6.2014. That the appellant was
“acquitted of the charges on 20.4.2015 where-after he preferred

departmental appeal on 15.5.2015 which was rejected on

24.6.2015 which came into the notice of appellant on 16.8.2015
where-after the instant service appeal wasfiled on 17.8.2015.
That no departmental inquiry was conducted in the
prescribed manner and appellant not given any opportunity of
. {’“ A
hearing.
- A . .
Points urged need consideration. Admit. Subject to
deposit of security and prbcess fee. within 10 days, notices be
issued to the respondents for written reply/comments for

17.11.2015 before S.B at Camp Court A/Abad as the matter

pertains to the territorial limits of Hazara Division.

Appellant in person present. The appeal pertains o the territorial

et notices be issued for 14.01.2016 before S.13 at Peshawar,”

Cha#fman - ...

L .

Camp Court /\/'\bad ” N
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- 4! Form-A
_FOR_L:[ OF ORDER SHEET
Court of o
Case No. :.: o 922/2015
S.No. | Date of order Order or pt_l.%,er proceedings with'signature of judge or Magistrate
Proceedings : :
1 2 3
3
) 17.08.2015 The appeal of Mr. Farhanullah Adil presented today by
Mr. Shaﬁi);ir Hussain Gigyani Advocate may be entered in the
Institutioﬁﬁregi;ster and put up to the Worthy Chairman for
!
PrORET e or L \ ¥
A = 2y
s L REGISTRAR ~
2 SN ~f - \)- Bﬁs “case”is e'rit'r't;xét'ed to S. Bench for preliminary

! -« ' i“ i et TR — _
hearing to be put up thereon 628 \r
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.2 BEFORE THE KHYBER PAKHTUNKHWA SERVICE

ﬁ-_ﬁ—____

. TRIBUNAL PESHAWAR

,,S,’ervice Appeal No: 022 /2015

‘Farhan Adil

Ve I'S-l;lS

'IGP KPK & Others
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A Wakalatnama

Dated: 17-08-2015

Hussain Gigyani
oo Advocate
‘Office# 206, 2nd Floor, City Gate Tower/
. Opposite City No.1 School, G. " Roas
- 0300-8912921,0333-9152592"
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PAGE NO _Q-

$ BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, _PESHAWAR |

Service Appeal N‘O:GJZ_Z/ 2015 85.% . F Provings
quico Trib
Biary No_ﬁﬁ

Farhan Adil Belt No: 1203, District Police Swabi mw@;};ﬁ;@b .

R/O Yar Hussain Tehsil Razzar Swabi-==--======cz=cczemmue-. Appellant

VGI‘SUS

1. Inspector General Pdlice (IGP/PPO) Khyber Pakhtunkhwa
Police line Peshawar.

2. Deputy Inspector General, Region -1, Mardan.
3. District Police Officer, Swabi

4. Mr. Arbaba Shfiullah, DSP, Razzar Swabl--------------.---Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA SERVICE o
TRIBUNAL ACT, 1974 AGAINST THE ORDER DATED
30/06/2014 OF THE DISTRICT POLICE OFFICER, SWABL
WHEREIN THE APPELLANT WAS DISCHARGE FROM THE
SERVICE AND ORDER DATED 24/06/2015 . OF THE
DEPUTY INSPECTOR GENERAL, REGION -I. MARDAN.
WHEREIN APPEAL OF THE APPELLANT WAS DISMISSED- |

19)8))

PRAYER-IN-APPEAL:

By accepting this app'eal, both the impugned orders of the

Respondents may graciously be set-aside and the appellant may
“kindly be re-instated in service with all back benefits alongwith

grant of any other remedy deemed fit by this Hon’ble Bench.

Respéctiveiy Sheweth:

Facts leading the institution of the instant appéal are;




| ?RIEF FACTS: PAGE NO @*“

a) That the appellant was appointed as a constable on

03.07.2012and was performing his duty accordance with Rules,

‘Regulations, procedure and law of land, and to the best

satisfaction of his superiors in Swabi, after completion of his
training.

b) That the appellant was charged in a criminal case registered vide

c)

F.LR No 207 dated 10.06.2014 U/S 376 PPC at Police Station
Ghazi, District Haripur at the instance of complainant namely, Mst.
Aneesha. Copy of F.LR is annexed-“A”.

That the appellant after getting the information of the said
groundless charge, on 14.06.2014 volunteer his arrest to the
District Police Officer, Swabi (Respondent No.3) for treatment
according to law, and was later on sent for trial before the learned
Additional Session Judge, Ghazi, Haripur.

d) That apropos to the registration of the subject FIR No. 207, during

~his confinement, he appellant was served with a Final Show Cause

notice in central Jail Haripur, issued by the District Police Officer
(Respondent No.3), the bedrock of the said final show cause -
notice was the said F.L.R No. 207. Copy of Final show cause notice

‘is annexed-“B”.

That appellant after receiving the final show cause notice, made a
gentle and supplicating reply, and made request the authorities
(Respondent No.3) to postpone the proceeding, till the fate of the

- case and release of the appellant, being the said matter was

sub-judice before the learned competent Court of law, Copy of
reply is annexed-“C”. '

‘That the District Police Officer (Respondent No.3), without

considering the reply of the appellant and without waiting fate of
the trial which was pending adjudication before the learned
competent Court of law, discharged the appellant from the service
vide order dated 30/06/2015 which was served upon the
appellant at Central Jail Haripur, copy of which is annexed-“D”.
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g) That during the trial of the appellant before Additional Sessmn

Judge, Ghazi, Haripur, the said complainant of the case appeared
as PW-2 and recorded her ev1dence on 30/03/2015 copy of
which is annexed-“E".

h) That thereafter the 'appellant moved an application for his

-acquittal U/S 265-k Cr.P.C, whereupon he was acquitted from all

the charges leveled against him by the complainant, vide order &

judgment dated 20/04 /2015, copy of which is annexed-“F”.

That after acquittal from the learned trial Court, the appellant
moved an appeal to the Deputy Inspector General of Police,
Mardan Region, Mardan but the authority, without considering
the facts & circumstances of the case and without consulting the
Rules, Regulations, law & Procedure on the subject issue, thrown
the matter into trash. Copy of appeal and order thereon are
annexed-“G” & “H” respectively. ~

Now, the appellant, being aggrieved of the illegal, un-
procedural, beyond the rules & regulation act of the Respondents
and of both the impugned orders, begs to seek indulgence f this
Hon’ble forum for re-instatement in service with all back benefits
inter-alia on the following grounds.

GROUNDS:

- 1. That act, action and both the impugned orders illegal, Without

justification, without lawful authority and in utter disregards of

law, procedure, rule and regulations, hence, untenable.

2. That the appeliant has neither been served with any charge sheet,

summary of allegation.ﬁor Show Cause Notice, rather, he has been
surprised and confronted only with the Final Show Cause Notice,
which too; was served upon him at Central Jail, Haripur as

* admitted by Respondent No.3 in the impugned discharge order.
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3. That despite of having the knowledge by the Respondents
regarding the detention of the appellant in Central Jail Haripur,
astonishingly neither has he been apprised of the constitution of
any inquiry committee nor the inquiry officer (Respondent No. 4)
has bothered to visit the jail for recording plea of the appellant

which all alone enough to crumble the whole act & action of the
.respondents to ground.

4. That he was also deprived by the authority/Respondents from his
valuable right of hearing in -person, confrontation with the
allegation, with the so-called inquiry report and cross-
examination, rather, all the proceedings have been conducted
ex-party, which is in utter disregards to the principles of justice

and clear provisions of the Constitution espec1ally Article 10-A
which says that;

10-A. Right to fair trial:-

For the determination of his civil rights and ubllgatmns or in any criminal charge |
against him a person shall be entitled to a fair trial and due process.

>

5. That the entire act, action and the impugned orders were passed

against the principle of natural justice as the appellant has been

discharged from service without providing him any opportunity
of hearing, which is a clear violation of Principal of Natural Justice
and Maxim, “No one should be condemn unheard”.

. That due to his detention in the judicial lock-up, the appellant was
neither aware of initiation of any inquiry against him, nor he ‘was
in position to join the same to defend his cause and explain his
position, hence, the law does not compel one to do which cannot

possibly be done as the law immune a person, exercising in
impossible work.

(Interpretation of Statutes by N.S.Bindra 4t Edition, P-102)

7. That the Respondents were all aware of the fact that the
appellant’s trial is sub-judice before the learned competent Court
of law but without waiting the fate of the trial they discharged the
appellant from service which is abuse of the process of law and
-mockery with the learned trial Courts.
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8. That act and action of the Respondents is against the golden

principal of criminal dispensation of justice that and accused |
person is to be presumed as 1nnocent until & unless proved guilty
by the Court of law.

9, That the entire enquiry proceedings against the appellant were

- 10.

11.

conducted under Khyber Pakhtunkhwa Police Rules 1975 and the
powers conferred upon the Competent Authority (DPO/SSP/SP)
for inflicting departmental punishment against a constable under
Rules 4 (supra) are as under;

(a) Minor Punishments. ,
‘ (i} Confinement of Constable and Head Constable for 15 days to Quarter Guards.,
(i) Censure.
(iii) Forfeiture of approved service up to two years.
(iv) Withholding of promotion up to one year.
(v) Stoppage of increment for a period not exceeding three years with or without
cumulative effect. :
(vi) Fine up to Rs.15000/- as per schedule -|

(b} Major Punishments.
(i) Reduction in rank/pay.
(i) Compulsory retirement.
(iii) -‘Removal from service.
(iv) Dismissal from service.

That the appellant as been discharged from service, which is

nowhere provided in Rule-4 (supra) and discharge of the appellant
under Rules 21, Chapter 12 of Police Rules 1934 is against the
law; procedure, rules, regulation and natural justice belng
discriminatory and unjustifiable in nature.

That be that as it may, at presént the Disciplinary Rules applicabie
on police department is The Khyber Pakhtunkhwa Police Rules,

| 1974, amended up to 2014, and as per section 14 of the Rules

12.
- section 6 of the General Clauses Act, 1897 any repeal law has no

(supra) any other disciplinary rules have been repealed as its reads

“that;

14, Repeal:- Any disciplinary Rules applicable to Police Dfticers to whom these rules
apply are hereby repealed but the repeal thereof shall not affect any action taken or
anything done or suffered there under.

That as provided in Article 264 of the Constitution, 1973 and

legal effect as its reads that;



. |
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AGE NO._ Og t |
N 264 Effect of repeal of laws:- P S -

Where.a law is repealed, or is degmed to have been repealed, by, under, or by virtue of the

Constitution, the repeal shall not, except as otherwise provided in the Constitution,—

(a) revive anything not in force or existing at the time at which the repeal takes effect;

(b) affect the previous operation of the law ar anything duly done or suffered under the law;

(c) aftect any right. privilege. obligation or liability acquired, accrued or incurred under the
faw;

(d) affect any penalty. forfeiture or punishment incurred in respect of any offence committed
~ against the law; or :
(e) affect any investigation. legal praceeding or remedy in respect of any such right,
privilege, obligation, liability, penalty, forfeiture or punishment:
and any such investigation, legal proceeding or remedy may be instituted, continued or
enforced, and any such penalty, forfeiture or punishment may be imposed, as if the law
had not been repealed. :

6. Effect of repeal - :

Where this Act, or any (Central Act) or Regulation made after the commencement of this
Act. repeals any enactment hitherto made or hereafter to be made, then, unless a
different intention appears, the repeal shall not- Revive anything not in farce or existing at
the time at which the repeal takes effect, or Mfect the previous operation of any
enactment sa repealed or anything duly done or suffered thereunder. or Affect any right,
privilege, obligation or liability acquired, accrued or incurrent under any enactment so
repealed, or Affect any penalty, forfeiture or punishment incurred in respect of any
offence committed against any enactment sa repealed, or Affect any investigation, legal
proceeding or remedy in respect of any such right, privilege, obligation. liability, penalty,
forfeiture or punishment as aforesaid. . '

13. That the edifice of penalty inflicted upon the appellant nowhere
stand in legal parlance being reflecting the colour of “the
doctrine of pick and choose”.

14. That under Police Rules 1975 a self-explanatory procedure for
(inflicting of penalty is architected, hence, it exclude the
~application of any other procedure and penalty for wrong doer

and ““The express mention of one thing implies the exclusion

of another” will squarely applies. _
(Interpretation of Statutes by N.S.Bindra 4t Edition, P-108)

I3.  That the Khyber Pakhtunkhwa Police Rules, 1975 was legislated
in pursuance of section 7 of The Police Act, 1861, hence, the
present charge/show cause against the appellant does not, in any
stretch of imagination, fall within the definition of police under
Khyber Pakhtunkhwa police rules, 1975. Section 7 {supra) reads as

under; '

7. Appaintment, dismissal, etc, of inferior officers .
subject to such rules as the Provincial Government may from time to time make under
this act, the Inspector General, Additional Inspector General, Deputy Inspector
General, Assistant Inspector General and District superintendents of police, may, at
any time dismiss, compulsary retire, suspend, or reduce either in Rank or within time-
scale any police dfficer of the subardinate ranks whom they shall think remiss or
negligent in the discharge of his duty, or unfit for the same;
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May award any one or more of the following punishments to any police officer of the
subordinate ranks who shall discharge his duty in careless or negligent manner, o
who by any act of his own shall render himself unfit for the discharge thereof:

a) Fine to any amount not exceeding one month's pay;

b) Confinement to quarters for a term not exceeding 15 days. with or without

punishment, drill, extra quard, fatigue or other duty;

c) Deprivation of good-conduct pay:

d) Removal from any office of distinction or special emolument:

e) Stoppage of increments.

16. That the present show cause notice does not fall within the
definition of “misconduct”, hence, the appellant’s discharge is
not sustainable in legal parlance. The “misconduct” has been
defined in Rule 2(iii) of the Khyber Pakhtunkhwa police Rules,
1975 that;

Rule 2(iii) :- “Misconduct” means conduct prejudicial to good arder of discipline in
the police force or contrary to the government servant (condict) rules or unbecoming
of a police officer and a gentleman, any commission or omission which vialates any of
the provisions of law and rules regulating the function and duty of police officer to
bring or attempt to bring political or other outside influences directly or indirectly to
bear on the gavernment or any government officer in respect of any matter relating
to the appointment, promotion, transfer, punishment, retirement or other candition of
service of a police officer.

I7. That Rule of Conduct applicable on the employees of Police
department is Khyber Pakhtunkhwa government servants
(conduct) Rules, 1987 which has been specified in Rule 4 A,
in the words that;

Rule 4 A: No Bovernment servant shall......

a) Accept or obtain or agree to accept or attempt to obtain from any persan for himself
or for any other person, any gratification (other than legal remuneration) as a mative
or reward such as is mentioned in section 161 of the Pakistan penal code; Or
b) Do or forbear to do any official act or show or forbear to show, in the exercise of his
official function, favour or disfavar to any person or render or attempt to render any
service ar disservice to any persan, in violation or contravention of any provision of
any law for the time being enforce, or of rules made under article 19, or 139 of the
constitution of Pakistan or Khyber Pakhtunkhwa civil servant Act, 1973 or any other
law for the time being enforce including the Khyber Pakhiunkhwa government rules of
business 1385 in a manner which may appear to facilitates acceptance or obtaining
or agreeing to accept or attempting to obtain from any person for himself or for any
other persan any gratification whatsoever, other than legal remuneration as a mative
or reward; or
c} Accept or obtain or agree to accept or attempt to obtain for himself or for any other
person any valuable thing without consideration or for a consideration which he
knows to be inadequate from any person he knows to have been, or to be likely to be.
concerned in any proceeding or business transacted or about ta be transacted by
him, or having any connection with the official function of himself ar any of _
qovernment servant to whom he is subordinate, or from any person whom he knows v
to be interested in or related to the person so concerned: or
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d) Misappropriate, drshunestly or fraudulantly or otherwise convert for his Own use or
’,ﬁ\

use of other person-any property’ entfusted to him or under his control as a
government-servant or willfully allow any other person to do so; or

e) Obtain by corrupt. dishonest impraper or illegal means. or seek for himself or for any

- other person any property. valuable thing, pecuniary advantage or undue favour; or

1) Possess directly or through his dependents or benamidars, any moveable or
immavable property or pecuniary resources, disproportionate to his known sources
of income which he cannot reasonably account for.

g) Shall attend such function and meetings in which Islamic moral values are not
regarded or which are in violation of such values fike functioh of music-and dancmg :

by women etc.]

18.,'That the appellant was vexed twice one in a Court of law and
another departmental for a single alleged wrong, which was
barred by Article 13 of Constitution of Pakistan, 1973, Section 26
of the General Clauses Act; 1897 and section 403 Cr.P.C. Wthh |
says that;

13. Pratection against dnuhle pumshment and self incrimination:-
No person— '
(a) shall be prosecuted or punished for the same offence more than once; or
(b) shall, when accused uf an offence. be compelled to be a witness against hlmself

2B. Pravisians as to offences punishable under two or more enactments:-

Where ‘an act or omission constitutes an offence under two or more enactments,
then the offender shall be liable to be prosecuted and punished under either or any of -
those enactments, but shall not be liable to be punished twice for the same offence.

403. Person once convicted or acquitted not to be tried for same offence :

(1) A person who has once been tried by a Court of Competent Jurisdiction for an
offence and convicted or acquitted of such offence shall whiles such canviction or
acquittal remains in force, not liable to be tried again for the same offence, nor on
the same facts for any ather offence for which a different charge from the one made
against him might have been .made under Section 238, or for which he might have
been convicted under Section 237.

. 19. That as provided in the Fundamental Rules, (FR-54) any civil

servant after his acquittal would be entitled for all benefits -and

- even his period of suspension, abscondence and d,éténtion to be
treated as spent on duty, as it says that; '

FR. 54:- |n case where suspension of Government Servant is held to have been
unjustifiable or not wholly justifiable or he is re-instated after being dismissed,
removed from service or suspended, the revising or appellate authority may- grant
him the follawing pay and allowances for the period uf absence:-

. (a) If the Government Servant is honorably acquutted he may b given the full
' pay to which he would have been entitled but for his dismissal, remaval or
suspension. The period of absence in such cases is treated as spent on
duty. For this purpose FR-54 should be treated as absolute and
unconditional and na question should be raised as to whether there was a
post or not against which he could be adjusted for the perind of his absence
or he had no fonger any lien or any other Government Servant was
appuointed substantively in |’IIS place
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20. That appellant, as in view of land and ratio decidendi of the

Hon’ble Apex Court on the subject issue, is entitled for re
instatement in service along with all back benefits to which he is

entitle under the law and procedure as held;

1599-SCMR-2870 (M, lgbal Zaman,. Vs...S.E Irrigatian Banny)

Article 212 Constitution of Pakistan-—-Civil Service---Suspension---arrears of pay
relating to suspension period---Entitlement----Civil Servant who was involved in
murder case and was convicted and sentenced by trial Court was acquitted of
murder charge by the High Court in appeal---ivil Servant who after his acquittal was
re-instated in service, prayed for arrears of pay relating to his suspension period but
his prayer was turned down by authority an ground that Civil Servant was nat entitled
to arrears as h was not honorably acquitted, but was given benefit of doubt---
Validity----Acquittal of Civil Servant, even if based on benefit of doubt, was
hanarable----Acquittal of Civil Servant even based on benefit of doubt, could not
become hurdle in payment of arrears of pay ta Civil Servant regarding his
suspension period provided he had not been found to be gainfully employed during
suspension periad.

2007-SCHMR-537 (S.E. GEPCL.. V... Mubarmmad VYausaf)

S. 4 Service Tribunal Act-—Article 212(3) Constitution of Pakistan, 1373---Acquittal
on benefit of doubt from criminal charge---Honorable acquittal----Back benefits----
entitlement----Civil Servant was taken on duty, after his acquittal from criminal
charge and his period of suspension was treated as leave on due basis---Grievances.
of Civil Servant was that the authorities did not pay him salary for the period---
Service tribunal allowed the appeal of Civil Servant and directed the authorities to
pay him back benefits---Validity---Civil Servant who was acquitted by extending
benefit of doubt would be deemed to have been acquitted hanorably----Civil Tribunal
has rightly directed the authorities to treat him on duty and give him all financial
benefit during the period of his confinement in custody on account of his involvement”
in criminal case---Lave ta appeal was refused.

1558-SCMR-1953 (Gavt of NWFE.. ¥s...0r. Mubammad Islam)
FR-G4, Fundamental Rule---Civil Services-—-Civil Servant was involved in a case U/S.
302/34 PPC for a murder----No evidence could b brought against the accused Civil
Servant on charge of murder, thus, proving that allegation leveled against him were
baseless---Acquittal of Civil Servant from a criminal case----Accused Civil Servant in
case of acquittal was to be considered to have committed ng offence because the
- competent criminal Court had freed/ cleared him from the accusation af charge of
crime----Such Civil Servant, therefore, was entitled far grant of arrears of his pay
and allowances in respect of the period he remain under suspension on the basis of
murder case against him,

21. That, be that as it may, case of the appellant has not been treated
in accordance with law which is in utter violation of Article 4 of
the Constitution which says that;

4. Right of individuals to be dealt with in accordance with law, etc:-

(1) To enjoy the protection of law and to be treated in accordance with law is the
inlienable right of every citizen, wherever he may be, and of every other persan for
the time being within Pakistan,

{2) In particular— _
(a) no action detrimental to the [ife, liberty, body. reputation or property of any
person shall be taken except in accordance with law: ‘
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" | (b) no person shall be prevented from or be hindered in doing that which is not
prohibited by law; and (c} no person shall be compelled to da that which the law does
~ not required him to da. '

22. That, at any réte, act, action and the impugned orders of ‘the
Respondents are illegal, have no legal effect in the eye of law,
untenable and the appellant is entitled for the relief sought.

PRAYER:

It therefore most humbly prayed that on acceptance of this

appeal, this Hon'ble Bench may graciously be pleased to set-aside

both the impugned orders of the Respondents and the appellant

may kindly be re-instated in service with all back benefits

alongwith grant of any other remedy deemed fit by this Hon’ble
' Bench. |

-

Through

Dated: 17-08-2015 Advocates, Peshawar
NOTE:

/-
4

> Appeal in hand is 1% one on the subject issue before this Hon'ble
Bench by or on behalf of the appellant.

List of Books:

Constitution of Pakistan 1973.

Interpretation of Statute N.S.Bindra.

Police Act 1861.

Police Rules 1934.

Khyber Pakhtunkhwa Police Rules 1975.

Khyber Pakhtunkhwa Service Tribunal Act 1974.
Khyber Pakhtunkhwa government servants (conduct) Rules, 1987.
The General Clauses Act, 1897.

The Code of Criminal Procedure, 1898.
10. 1998-SCMR-1993 .

11.  1999-SCMR-2870

12.  2002-SCMR-916

13. 2007-SCMR-537

14.  Any other book or case law as per need.
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s BEF ORE THE KHYBER PAKHTUNKHWA SERVICE
‘ TRIBUNAL, PESHAWAR

Service Appeal No: /2015
Farhan Adil oo Appellant
Versus
IGP KPK & others-----------------------------_----------_- ----- Respondents‘
AFFIDAVIT

I, Farhan Adil Belt No: 1203, District Police Swabi
R/0 Yar Hussain Tehsﬂ Razzar Swabi do hereby solemnly affirm -
and declare on oath that contents of the accompanying service
Appeal are true and correct to the best of my knowledge and

- belief and nothing has been concealed from this Hon’ble Tribunal.

DEPONENT

Identified by:
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6 BEFORE THE KHYBER PAKHTUNKHWA SERVICE
'~ TRIBUNAL, PESHAWAR

Serice Appeal No: | /2015

Farhan Adil ========mmmmm e e e e e Appel-lant

IGP KPK & others=-=======n=mmmm oo e Respondents

ADDRESSES OF THE PARTIES

Address of the appellant:
Farhan Adil Belt No: 1203, District Police Swabi

R/0Yar Hussain Tehsil Razzar District Swabi

Addresses of the Respondents:
1. Inspector General Police, KPK, CPO, Peshawar.

2. Deputy Inspector General, Region -], Mardan.
3. District Police Officer, Swabi’ '

4. Mr. Arbaba Shfiullah, DSP, Razzar Distrct Swabi

Farhan Adil (appellant),

Through

Dated: 17-08-2015




N e ":”‘rxbk/,,"/"jdir
.‘ Feme g A

K *0_@ . Rithusns, R

‘ N g

B __w’/u’" ;’d/M»../JJ br/chﬂuw .

x-,/" d,; . U:”-""’. 3 .

. T ; —

fl’d"w /o,f o o 207 2 u 48 o

- }’y’?uo 0o/, 3 Jj — - —
| Co 0‘-r9/(/ b RS0 OO ‘oL ot

3 ) o b’ %
_0 GL 92 /“;’7 ﬂép /M&Uf’?:’ﬂﬁd}lrél‘f”ﬁ wl w,,m,w:.,—‘; ;rt r

P‘— g6 T“"’l"// VA0 2T AN

I ." - Lf ]} = " Y '
F Wy /*’o f&"wd/"’ufzz Mﬁ’vd/é) ..«o:l‘:.,.bf.l»b;: bl |

b . B _
| ", (/Lmrx - |

! . . | .?,fd& /“'AM_)/\/!{/,-J J/L/L'»-"!"J VJ!J&_/CJ)CM‘ f{fzﬁ}u}éu’n:’db/&

- u )) u‘t’/ o o 3 A l(
C@.‘!}g u C.q.d ""” c/ y L{ J e

!

ft- .
el 42/ ;g .
iq”’f;:»m«s.f’ F n“?iff'f?ww :57C, ,,;,,é o fRlErsy snad |
Bty LR B féyfw&,%/xa 1590 5 s
'7"“5"’9‘(’%"&?;’:}9‘-‘” ’WWV/’(Z"Q"'U/(‘QCJ“"/’ S M"’&fj
b 2, S “’“3“’05‘1336«?0"/”‘}&'%4’3;&«’9/ 2 (L }'f;f,’" :j‘f%/

L35 / .
-..L:,‘;”? /ﬁ/},u t.-g.{j L‘Q/"fx"i‘mél. .c/,o Z!,‘ U’M‘J/u,;/'éj&.}

f'. gy

b adf |
LIRS wu-‘fs'(_;, /,“V/QVL,"" e //5(,/}»4}4?@451 /4“’/’(//4,_,

.:,’,"*) /”é&é";& f - 4?
7y ,Mﬁa/@qf,t,t, &5l /wg_uf}\/ 210109 C? C—wx/(/
: Lk;:f;{.f.)/}/ﬁ‘ nbvdtzfv%p jf /45-@, pu‘-’/‘C’g/"U‘aéF L{ Z’é’b &3’-’/

UQ'(/U“'/E}/f;(/o )ﬂbéabuafffﬂ)»o’/ UL’/”//“““V

s = i Gy / o
Sl (/‘i” ’”(’%ﬁ'—hdf e oy, U‘//V“')/ SO0 EpY -
.f )l/;/()%/ / /aé_,,j;::/;//f ,{iﬂ’%(ﬁ?)éyé" GL;,@J/-’/ 3

V}"V” ),/‘q)’m(,/, (_/;v 5{! (‘ 4 7 )’
C»(/ 1o L /s g/Lv’?"aa ')*;"/U"'/ V& o
Bor ‘f g W/@o/g/f//d(W/aUy’fwiy’fwzzéfj}/ |
/\*""‘f'c(afij 1380c b Gw,@é“fu%’("/" (: JU////“/ ,
:’Jflg’ 4 cédlaatfd &Cﬂsﬂ//'?, Clb V?NWW)‘/ é L 7/}9"&///
;/qp, /:,[./‘;g;,”yyz "”/«-”C g),, /{(/ n,,Q//C/Qﬁ)p‘/’/////f./ ;4
§ (/

thE . _M'-"‘ ‘U . BPY o - JAI ""/-’S- ”"\5/

N
— —
- . -
- e a

W ~ o
;’JJU‘ ""'H“'////MMO“‘FI/ ,pecfl.a,w;» ué‘(/"z/fwéu > /, d,_, .

Office
Scheot Main G
Opposit c:n, ';g‘;m,.m 0333-9152592

E-cmall. shahmiryis yanid®gussil weier




A TR RIS

.

IO N

-

FINAL SiiOW CA Uk NOTICE,

Whereas, you Conspeile Farhan Adil No.1203, while posted
Folice Station IDS involved yourself in cuse ¥IR No.207 w/s 10.06.2014 u/s 376 PPC
Police Station Ghazi District Haripur for ths ‘easons best knowa to you, which is highly
against the good orders of discipline and am: £its to gross mis-conduct. °

In this connection yo'g.z,. were charge sheeted armd ser vk;d' with -

- summary of allegztion and Mr. Arbab §l%aﬁ'u§1§11, DSP, Razzar was appointed to conduct

prover deparimental enquiry. The enquiry

fi-er held yoa rssponsible for the above
misconduct. ..

AR Y
o

Therefore, it is proposud to impose Major/Minor penalty including
dismissal as envisaged under Rules 4(b) of ths Khyber Fakhtunkhwa Police Rules 1975,

. Hence I Sajjad K‘ .:.i}_.:; PSP District Police Officer, Swabi in
exercise of power vested in me under Rules 5(3) of the Khyber Pakhtunkhwa Police

Pales 1975 call upon you to show cause finally as to why the proposed punishment
should not be awarded to you.

: Your reply should 7eiich to the office of the undersigned within
seven days of the receipt of this notice failin' which it will be presumed that you have no
explanation to make. '

You can also appez. for personal hearing before the undersignzd it

v nr;q‘n '
o~ e WONEL

, X
~
District Policd|Dfficer,
Swabi.
Date: 20.06.2014
TECT np i AR |
ATTESTIN TO T2 7750

7 .

OW e City No.1 School J.
Celi: Q300-R91292, 033 e
8-l stubDiiB g yag a2

ANNEXURE." E

B e TR AURNENEERRTROUI, U

P O
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Government of Khyber Pukhtunkhawa.
Office of the District Police Officer, Swabi
Phone No. 0938-221399, Fax No. 093 8-222434

From: - The District Police Officer, Swabi.

To: o The Superintendent,
o Central Jail Haripur. -
No. SO J() /PA, dated Swabit, the ‘_'/7(‘ ’(( /2014,

Subject: = - Discharge Ordc‘rA

Memo:

. Enclosed pleasc find hex ewith Discharge Ordcr, in r/o Constable Farhan £

Adil No.1203, now confined in Centrai Jail Haripur, for service upon him under mtlma‘uon 0.
this office, please.

District Police ¥Dfficer;
Swabi.

%ﬁ%ﬁ“gﬂﬁnm gv—am
Court/Rodevs) Shartal A

Advocate High
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;”//‘OFFICR OF THE DISTRICT POLICE OFFiCER. SWABI.
/f _—_‘_m“—_h‘_

s

/ : ORDER.

- Lot
Constable Farhan Adil No.1203, while posted to P I S

|

|

g
f.v-é" ’
;,;r.“ olice Station

'{/ 1IDS involved himself vide case FIR No.207 dated 10.06.2014 u/s 376 PPC
‘4. Ghazi Distriet Haripur, whj
- conduct,

Police Station

ch is highly against the discipline und amounts to pross mis-

¥

! Therefore, he was placed under suspeusion and was served with ' A
: : Charge Sheet and Summary of allegations. Mr. Arbab Shafiullah, DSP, Razgar was '
‘ appointed as Enquiry Officer. The Officer conducted proper departmental enquiry,
i collected evidence and recorded statements of all concerned, He submitted his findings
4 wherein he found Constable Farjjan Adil N
i
i
]
}

A b —abaa 4

0.1203, guilty for the mis-conduct and
Tecommended him for Majer punishment. The undersigned perused the enquiry papers e
and findings and by agrecing.with the Enquiry Officer served him with Fina] Show Cause IR AN
His reply to the o
and foung un-satisfactory.

Notice through Supcrintcndént, Central Jail, Haripur on 20.06.2014.
Fira! Show Cause Notice was received, perused

Therefore, 1, Sq jiad Khan, pSp, District

exercise of the powers vested in me under Khyber

i hereby award Constable Farhan Adil Ne.1203, i

| service under R/L,Jlf;s 12-21 with immediate effect.
O.E No. A, i

Dated & 24 2. 2014,

r
: T, o
\ 0,

f
(SAJSAD KHAN) psp
District Police Officer, Swabi.‘

Police Cfficer, ‘Swabi, in
Pakhtunkhwa Police Rules 1973,
Major Punishment of discharge from

_ OFFICE OF THE DISTRICT POLICE OFFICER, SWART
-:'-No.ﬂ{{#L/PA, dated Swabi, the IEL 04 /2014,
Copies to the: -

l. Pay Officer. | » R
! 2. Establishment Clerk,
3. Fauji Missal Clerk *
4. Official concerned.
r P o
: b E (v D
: Yl
I Y =
i
I ,
{
i

o
ATTESTTO T,

A
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BAGE NO_

PW-2 Statement of Mst. Aneesha d/o Fazal Hakim aged about 20/21
years /o Village Sikandrey, District Swabi (complainant) on
oath

30.03.2015

Stated that since 15/20 days from the present occurrence,
one person nameiy Farhan, whose father name is not known to
me used to call me on my mobile phone and always asked me to
contract marriage with him. On the day of occurrence, at about
09:00 AM, while I was present in my house, the above named
person called me and as;ked me to go with him. I came out from
my house and a person, who introduced himself as Farhan
boarded me on his motorcycle and took me to village Kheroch
cum Sirrikot side. At that time, I was having golden rings,

fingerings weighing 2 %2 folas..There he parked his motorcycle at

a deserted area and took me to a hill, where at about 12:00 noon,

he committed Zina bil Jabr with me and took my golden
ornaments. I told him that he had promised me that he will
marry me on which he dragged r;le and threw me due to which
I sustained injuries on my left wrist, right foot and on my left
leg. On arrival of police, I made report and charged that person
as an accused. I have seen my report Ex.PB, which bears my
thumb impression correctly.

Prior to thé occurrence, the accused was not personally
known to me. The person disclosed himself as Farhan constable

on mobile phone and his father name and his residence is still

.@\‘not known to me. The person who had committed the offence

had met with me first time on the day of occurrence. During

investigation, the accused was not put before me for

identification. Today, I can identify the accused, who had

committed the offence if brought before me. The person present

before the Court is not my accused. As the person present in the

Court as an accused is not real culprit, therefore, I do not want

to proceed further against the present accused and have got no -

~
‘|

\
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1
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ge.of 100-21/02/2004(13)/HD1 (Disk\-10)
\

R |  FORM A" (AREXURE A

N ;i '
NWFP, Peshawar J-(Criminal) No.210 ° P%S&’PBN P4~5< " -2;

- L

FORM OF ORDER SHEET

L

. 95’,‘ Court of FAKHAR ZAMAN, ADDITIONAL SESSIONS JUDGE- GHAZL®

HARIPUR

Case No. 21/7 of 2014
The State...vs... .Farhan‘ Aadil

Serial No. of Order or | Date of Order or | Order or other Proceedmgs with ngnature of Judge or Magxstrate and that of parnes

Proceeding Proceeding ' | or counsel where ‘necessary ‘
1 2 3 A 1 -
O........ 17  20.04.2015 | Accused Farhan Aadil is present in’ custody alongwith counsel.

Learned SPP is appearing on behalf of the State. Counsel for the
‘complainant also present. Argume'hts_‘on application for acquittal'
of accused u/s 265-K of CrPC heard and record perused.

- Accused Farhan Aadil s/o Ibrar Khan stan:ds charged vide

case FIR No 207 dated 10.06.2014 u/s. 376/379/337-F(v)/411 of "

PPC regnstered at police station Ghazi of district Haripur. Report
in the instant case was made by complainant Mst. Aneesha, who
| charged accused for rape foilowed by i mjurxes to her person and
: snatching of gold . ornaments .
Accused was formally charged for the commlsswn of
offence on 30 10 2014 to whrch he pleaded not guilty and claimed | |
trial. The star prosecution wrtness was complamant who entered

the witness box as PW-Z and owned her 1n1t1al report. In cross-

examination, howe\ver she categoncally deposed that accused
facmg trlal is not the one who had commltted the offence on her.
She also conﬁrmed that she can identify the actual accused, if
brought before her and that she knows his name only, with no clue

about his parentage and address. It was also confirmed that smce

"the accused present in the Court is not the real culprlt therefore,

\

she does not want to prosecute him anymore. With this statement,

| the “whole prosecution story got shattered and the chances of




f\j,‘/war] (Crlmmal) No 210 GS&PD NWFP 457 i S. 2 000 Pads of'

02/2004(13)/HD| (Dibk\-l()) s

’ - B

ereby o,

Jrderor -7

Date of Order or | Order or other Proceedings with Signature of Judge or Magistrate and that of parties
Proceeding or counsel where necessary

ek

\ , conviction of the accused almost vanished. Necdless to say that

when the only eyewitness has not supported the prosecution case,
further proceeding in the case and recording further evidence
woulq serve no purpose. Though, some recoveries are sﬁown to
have been made from the accused facing trial, but such
coi‘roborati\{e piece of e?idence would be of no uselto the
prosecution once it has lost its foundation. .

In the circumstanc§s, to proceed with the trial would
‘amount to pre-trial*incarceration of accused: éinfd_is likely to »céuse
miscarriage of j Justlce Result.antly, [ would mvoke my Jurlsd:ctlon
~conferred vide Section 265-K of CrPC and woﬁlc\ito;del acqulttal ~

-)

‘ of accused Farhan Aadil in this case. I-Ie is in custody,t\

M

\\/

if any, be kept intact _till. the expiry of - penod ﬁxed for

ac- '_'. PTeEL”
. LN

appeal/revxsnon, where after it be dlSpOSCd of in accordance wnth

RN AN

I S

law File be consigned to RR after its completlon

Announced
20.04.2015

D PO

Opporite Ci No.1 Schml Main Q.
C:tl.{ 0300-89129%, 0333-9152592
E-mnall: duhmfgxg)mufmuuud %

released forthwith if not required in any other case. Cdsc p: opcz ly, \ =
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Government of Khyber Pakhtunkhwa ‘ T
s ' Office of the Deputy Inspector General of Police ' i

Mardan Region-l, Mardan
Phone No. 0937-9230113, Fax No. 0937-9230115

To: The District Police Officer,
Swabi.

No. 35 88 /ES. | ‘7'2 9 , June, 2015.

Subject: DEPARTMENTAL APPEAL FOR RE-INSTATEMENT IN SERVICE FILED
BY EX-CONSTABLE FARHAN ADIL NO. 12.03.

"Memo: )
Please refer to your office Memo: No. 62/ Insp Legal dated 15.05.2015 on the

subject noted above.

The appeal of Ex-Constable Farhan Adil No. 1203 of your District haé been.
examimed and filed being badly time barred'. » .

His service record as well as enquiry file is returned herewith for record in

your office.

(MUH,

57 Deputy | tor General'of Police,
a1c}ag 1 Region-I, Mardan! '

MTTE N TE

@Access 10 Justice Law Glidiu. &
Shabbir Hussain Gigyani
Advocate Court/Roderal Sharist

High
Offioe No 206, 2nd ochhyOnc‘lwa
Oppmu:C:tyNolSchml ain G.T, Read. Poahia-~
Cell: . 03339152592
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Nature of Case B\ PP On behalf of ___ A\ 1DY-e 9—9\%&*

FiR# _ 2o A:‘Dated !gl ¢ !ggf U/Ss ‘3% l”K PS@L&%(

| do here by appoint Shabbir Hussain Gigyani Farman Ullah Sailab § M. Yousaf Khan

Advocates terinsfer caled as Advacates). as my counsel in this case with the following terms & conditions:-

I+ That to sign and verity, pleading and all kind of application including those for natices, appeal, review, execution etc:
2-  Towithdraw, compromise, refer to arhitration, bind me by oath, receive documents & maney and give discharge:

8- To appoint with him anather lawyer and Generally for me & in my name and on my behalf to do all acts. deeds. matters & things
relating to the case in all its stages that | personally could do if this instrument had not been executed.

4 If at any time, the said counsel is unable to attend the court through illness or absence from station, he will make arrangement with
some lawyer to appear for him, but he shall not be respansible for any lose caused ta me, if his arrangement fails.

- | will make my own arrangement for attending the court on every hearing, to inform my said counsel, when the case.is called. The
counsel shall in no way be responsible for any loss caused to me through my failure to so inform him.

B-  The fee paid. or agreed to be paid, to-the said counsel is for his work in this court alone, the retainer, however shall continue and

remain in the court though ! will make separate arrangement as to his fees in respect of appeal, revision, review, transfer
priceeding and execution of decree or orders. :

7~ Unless the whole amount of fee is paid the said counsel is no bound to prosecute my case, nor is he bound te do so (unless specially

paid in separate arrangement) at any place other than the court house beyand the usual court hours, on a public holiday or in any
other court. :

8- Not part of the said counse!'s fee is returnable under any circumstances and cost of adjournments payable by the opposite party
will be received and retained by him in addition to his fee payable by me.

I have read the above terms & conditions B the same have been explained-to me and | accept them as binding in witness whereof |
have set my hand this La—_uiday of__I\ta 39& 2015 at QCI]Y Vi :

Executants: o
6\)40 Mp-} j’/",’r—“p’ T NAE{ VN
| LV 90 P Jr)Jepst 0,

Accepted & Attested
Subject to the terms mentioned aboye

| Farman Ullah Sailab M. Yousaf Khan

Office No. 206, 2" Floor, City Gap#Tower, Upposite City No.t School, B. T. Road, Peshawar
Contact,»#7-333-9/52592, +92-300-891297|




BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
- PE SHAWAR
Serwc'e Appeal No. 922/2015,

-Farhan Adil Ex-Comtable Appellant
VERSUS
1. Provincial Police Officer..Khyber Pakhturikhwa, Peshawar.
: 2 Deputy lnspector General of Police, Mardan Region-I, Mardan.

3. District Police Officer. Swabi.
& Others ........ P LR T Respondents.

WRITTEN REPLY ON BFHALF OF RESPONDENTS

1. Prellmmarv Objectlons _

l.© That the appellant has got ne Cause of action and locus standi ‘to tlle the

present appeal.

2. That the appeal 1s bad due to mls|01nder and nonjoinder of necessary parties.

3. That the appeal is time barred. A

4. That the appellant has not come to the Tribunal with clean hands.

5. That this Hon’ble Tribunal- has got no |unsdlctton to entertain the present
appeal

6. That the instant appeal is not maintainable in itspresent form. |

7. Thatthe appellant concealed the material facts from this Honble Tribunal.

8. - That the appellant has b'een estopped by his own conduct to file the appeal.

2. REPLY ON FACTS.

A. Para No. a of appeal is correct to the extent of appointment, however appellant
during initial stage of service proved himself an inefficient police official.

B. Para No. b of appeal is correct to the extent of remstratron of IIR however

: appellant while posted to PS IDS absented himself from-duty and involved himself-
ina cnmmal case of lmmoral act.

C. Para No. ¢ of appeal is incorrect. Appellant abscntea himself from duty on the dav
of occurrence and involved himself in the above case. During investigation of the
case, appellant was arrested by the local police of PS (Jhle and after col‘npletion
of InVcbtanllOH remanded to Central Prison Haripur.

D. Para No. d of appeal is incorrect. After mvolve_ment of appellant in above case. he
was Charge Sheeted. while Enquiry Officer recorded his statement during his
confinement in PS Ghazi and. after lecelpt of recommendation lrom  Enquiry

Officer he was msucd Final Show Cause Notice throus.h Jail authorities (copies

\ , are attach as annexure A {o C/t).




: P.afa No. e of appeal is.incorrect. Appellant was found guilty during departmental

enquiry, hence he was discharge from service in accordance with rules.

F. Para No. f of\appeal is incorrect, Appellant during initial stage of sery lcc 1n»ol\ ed
himsell‘ in an immoral act and proved himself an inefticient Pohce official. hence

‘ discharge from service being on probation.

G.  Para No. g of Aappeal is incorrect. COmplainant during departmental enquiry

| recorded statement from which appellant was found to be involved, however lady
(PW 2) recorded- favourable statement durlng her cross examination before the
trial Court on 130.03.2015 on the basis ot which appellant moved application u/s
265-K CrPe. _. |

H. | Para No. h of appeal is incorrect. Appellant was acquitted on technical ground.

[. Para No. i of appeal is correct to the extent of filling of departmental appcal
however the same was examined and rejected being time barrcd The orders of
respondents are quite legal in accordance with law & rules. '

GROUNDS

1. lncorrect The action of respondents are qmte legal and speaklng in natune

2. Inc.orrect ‘Charge Sheet and Summary of allegation were served upon dppellant
whlle Enquiry thcer personally visited PS Ghazi and recorded the. statement of”
appellant After proper departmental enquiry dppellant was discharge lrom

. service, '
3. Incorrect. chl)/already given vide para above, ‘
4. Incorrect. Appellant was awarded punishment in accordance with rules. afier
" proper departmelltal proceedings.

S. Incorrect. Appellant on initial stage of his service, while on probation involved
himself in an immoral act, which was proved durmg enquiry, hence discharge
from service.

6. Incorrect. Appellant was associated with inquiry proceedings, but he has failed to
prol/e himself innocent.

7. Incorrect. The appellant was found involved in the “criminal case. however
departmental and criminal proceedings can run side by side which has no effect
upon each other. o ‘ |

8. Incorrect. Appellant has been treated in accordance with law &Vrules.. however
"during departmentnl enquiry the charges against-him were proved.

9. Correct to the extent of major & minor punishment, however under rule 4 of the

Khyber Pakhtunkhwa Police Rules 1975, probation rules are also applicable on

appellant.



and under abo_v‘e rule probation rules are also applicable upon appellant, hence
rightly discharge from service. _
1. Correct to the extent of disciplinary rules, however appellant has been discharge
from service in accordance with rules. ‘
2. Incorrect. Appellant has been treated in accordance Wwith the rules
I3. Incorrect. Reply- alre"tdy glven vide para ‘above.,
14, lneo1rect Appellant was treated in accordance with law.
15. - Incorrect, being wrong mterpretanon of statutes.
16.  Incorrect, being wrong in_terpretatiorl of statutes.
17. Incorrect, being wrong interpretation of statutes,
I18. . Incorrect. Reply already given vide para above.
9. Incorrect. Reply already given vide pal'a above.
20. " Incorrect. App‘ellant prove himself an inefficient, hence not entitle for
remstatement In servwe
21 Incorrect Appellant has been treated in accoxdance with law & rules.
22, Incorrect. The orders of respondents are quite legal and speaking in nature which
commensurate with the g.llilt of appellant. -
It is therefore prayed that the appeal of appellant may kindly be dlsmmed with

cost- bemg devoid of merits and without any legal substance.

N

~ Provineial PW
Khyber Pakhtunkhwa, Peshawar

(Respondent No. 1)

D Mr General of Police,
aFdan Region-1 Mardan,

(Respondent No. 2)

District Po icer, Swabi.
(Respondent No. 3)

a
L

| Arbab 0N Uliah,
Deputy Supdt: of Police, Razzar.
(Respondent No. 4)

10. . Incorrect. The appellant was on probation during involvement in a criminal case-



BEFORE THL‘ SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
' ' PI‘SHAWAR
Service Appeal No. 922/201 5.

Farhan Adil Ex-Constablc.......... e s e R s e Appellant :
VERSUS .
‘ l. Provincialf Police 'Ofﬁcer, Khyber Pékhtunkhwa.'l’-eshawar. ,
& Others........ TSR e, F Respondents.
AFFIDAVIT

We, the respondents No 1 10 4 do hereby solemnly affirm and’
declare on oath that the paraw;se comments to the above service appeal are true and

correct to the best of our knowledge and belief and the nothing has been concealed trom

this Honorable Tnbunal

e 7
> o
~ Provincial P }KCe Officer,
Khyber Pakhtunkhwa, Peshawar
(Respondent No. 1)

_ w General ot Police,
aQ Re on-1 Mardan.
(Respondent No. 2)

District Pol icer, Swabl
(Respondcnt No. 3)

A
‘- "

| Arbab ShyfNCllah,
Deputy Supdt: of Police, Razzar.
: - (Respondent No. 4)
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CHARGE SHEET

Whereas 1 am sansﬁed that fonna 2nquiry as contemplated by i
Khyber Pakhtunkhwa Police Rules 1975 is necessary and’ ex,,..dlent '

- And whereas I am of the view that the allegatlons if established.
would call for MaJor/Mmor penaity as deﬁned in Rules 4(b) a & bofthe aforesald Rules.

- Now thcrefore as reqmred by Rules 6(1) of the aforesald Rules 1

.Sajjad Khan, PSP, District Police Officer, Swabi charge you Constable Farhan Adil . .

No.1203 on the basis of statement of allegatlons attached to thls charge sheet.

In .case your reply is not recelved within ‘seven days without -

: sufﬁcwnt cause it will be presumed that you have no defence to offer and exparte action -~

W111 be taken agamst you.




f\vmuqu = (\ /l
' SQMMARY OF ALLEGATION

It'is alleged that Constable Farhan Adxl No.1203, whlle posted to .
Police Statlon IDS involved hlmself in case FIR No.207 dated 10 06. 2014 u/s 376 PPC
- Police Statlon Ghazi Dlstnct Hanpur for the reasons best known to h1m ‘ .

This act of Constable Farhan Adil ™0.1203 is hlghly agamst the -
good orders of dxsclphne and “amounts to gross ‘mis-. onduct hence staternent of: .
allegatlons 4 _ : - |
_ Mr. Arjbab Shaﬁuilah, DSP, Raziar istappointed ‘to conduct
. proper departmental enquiry against him. ‘
' A

—r

/

District Police@fficer, ,’
Swabl

No._  [2% ICCIPA,
Dated._/g& /[ o5 12014




, ‘\\«?«% -~ Q\/& '
. . . N ‘ x’
~  ORDER
T

Constable Farhan Adil No.1203, while posted to Police’ Stati
IDS involved himself vide gase FIR No.207 dated 10.06.2014 w/s 376 PPC Poliee Stati
. Ghazi Dnstrlct Harlpur Therefore I, Sajjad Khan, PSP, District Policé Ofﬁcer Swa'
* in.exercise of the powers vested in me under- Khyber Pakhtunkhwa Pohce Rules 197
_hereby place Constable Farhan Adil No. 1203 under suspension and stop his pay w:
lmmedlate effect. He is bemg proceeded agamst departmentally :
Dated /7 / 2 2014, - o~

- - © . (SAJAD Kﬁlﬂ) PSP
District Pohce Officer, Swab1

OFFICE OF THE DISTRICT POLICE OFFICER SWABI

No.ﬁjf 5 7 /PA, dated Swabi, the /2014.
Coples to the: - ’ L

T DSP, HQrs Swabi.
"~ 2. Establishment C]erk. .
’-3 FMC )
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| OFFICE OF THE SUB DIVISIONAL POLICE OFFICER, RAZZAR CIRCLE
|

KERNAL SHER KELLI SWABI (TEL PHONE NO 0938 312-777)

T.h‘e ~ District Police Offi icer,

Swabl

2 ﬂz /5 dated Razzar the 2__/ _%jzom

o Subject: ‘ - EPARTMENTAL ENQUlRY AGA[NST FARHAN ADlL NO 1203
Memo:

: In compllance wnth your office Ietter No. 122/CC/PA dated.
' 16 06. 2014 on the subject noted above ' S .,

SUMMARY_OF ALLEGATION:

: N The allegatlons agamst defauiter Constable are that while posted
“at PS IDS involved himself in a criminal case bearmg FIR No.207 dated: 10.06.2014 U/s
_376 PPC reglstered at PS Ghazi D:stnct Harupur

Brief facts of the case are that constab|e under enquiry was posted
at PS IDS as per record of PS on 09.06,2014 he alongwith other officials were relieved on

Shabashi (23 hotirs leave), His arrival was due on 10.06.2014, but other officials got their -
- arrival back vide DD No.30 dated: 10.06.2014, but the defaulter constable Farhan Adil did

not arrived back and he was got absented, later on the local police of PS Ghazi
"telephomcally mformed the Moharrar PS-IDS ‘that constable Farhan Adil has been

arrested in case FIR No.207 dated: 10.06. 2014 U/s 376 PPC PS Ghazi. In this regard a .

| N ~ detail report was incorporated vide DD No.32 dated: 10.06. 201. 4 Upon receipt to the -
B - competent authority, he was suspended and charge sheeted hence the instant enquiry
: 7 was entrusted for scrutinizing the conduct of defaulter to the under5|gned vide DPO

N .Memo No 122/CC/PA dated 16 06. 2014

: in order to scrutmlze the conduct of defaulter pohce official, the - -
undersngned personnel's visited PS Ghazi for recording the statement of defaulter
~ constable who was in Police custody. In his statement he totally negated the assertion
made by the complainant in her FIR against him and stated that he has been falsely
. -charged in the said FIR due to some ulterior motives. He further added that she has some:
) ‘relations with his younger brother and | have only called one time for only glvmg advice
to her ' - : :

. During the process of enquiry, It the case prov;ded a copy of FIR
alongw1th medical report of victim Mst: Aneesha and medical examination report of
accused Constable Farhan Adil which are attached herewith. Statement of victim namely

" Mst: Aneesha was also recorded. In order to save the modesty and honor of a victim, the:
undersinged personally visited the house of complainant and recorded her ctatement in




presence of her famlly members He stated in her statement that she is relying on her .
previous report recorded by the Ghazi Police in case FIR mentioned in Para one above, o
and supported the contents of FIR, which is attached herewith.

" FINDINGS:- L I
‘ From the perusal of avaulable record and’ statements, the undersngnedrlﬁ
came to the conclusion that the defaulter Constable is fully connected wuth ‘the’

- commrssron of offence due to the following reasons.

1. Ina crlmmal case |t isa famous saying that ”Challan Mah Qabal and Challan Mah' :

- bad” ‘for connecting the" accused with crime, so in this regard the defaulter- -

constable was on leave from PS DS i.e. day prior to the occurrence and did not.
report back on next date i.e. 10.06.2014 hence hlS mvolvement in the above case -
could not be ruled out in the circumstances. -
2. The allegation of rape with a girl has been proved through cnrcumstanced as well
as medical evidence. In this regard, the medical legal report of woman medlcalf
officer THQ Ghazi is worth perusal. ‘
3. The medical examination of accused constable also corroborate the allegatrons
i.e. he is capable of sexual act, which also support the vision of complamant

‘ RECOMMENDATION

From the nut shell of above dlSCUSSlOl‘I through the allegatlons agamst the T

defaulter constable is commission of an immoral act of rape which will be tried by the "

competent court of law. But it is settled principle of law that both criminal proceedings
can run side by side and each on has no effect on each other, therefore the allegation
against defaulter/accused Police off clal has been proved through reluable ewdence

" The accused offrcnal is a member of dlsctphne Force and was suppose to -
observe code of conduct. Due to his immoral act, he has bearing a bad name not only for
the Police but also for the state, as the Police represent the state. He is.a Shame on the .
face of department. ‘He has proved himself that, he could never be a good Policé .

officer/efficient in future, If retain in the force. His punishment should be an example for .

. the other like minded officials. Therefore, the under51gned strongly recommended the -
’ defaulter for ma]or pumshment please

D

' _Enclosed: .( !5f’/' )

 Sub Divisiondl Pdlice Officer,
Razzar Circle, Kernal Sher Kelli.
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BEFORE THE HON'BLE SERVICE TRIBUNAL, KPK, PESHAWAR

Service Appeal No. QL)—A /2015

“Farhan Adil---Vs---1. G. P. etc

Caée Law on behalf of the appellant

PROPOSITION

POINT CITATION

No show cause | 2000 SCMR 75 Head Note (a): Police Rules, 1934, Rule 128 ...........
notice T Civil Servant Act 1973, section 11 .......... Discharge of

+ probationer police officer from service before

_ ) completion of their probation period ........... Reports
No opportunity sent by superintendent of Police to the DIG of Police
of defence indicated that serious allegations of inefficiency
+ attributed to the probationers .......... Effect ............ if
Probationers such allegation entailed removal of services of
being Civil _probationers, they were entitled to a show cause
Servant is to be notice and an opportunity to defend -themselves
against the proposed action ...... probationers being

governed by civil servants governed by Civil Servant Act 1973 and
Civil Service the right of appeal being provided to them under the
Act, 1973 relevant rules, the provision of rules 12-8, Police

+ Rules 1934 could not prevail over the same. ‘

Have l‘lght of Rules 12-8, Police Rules 1934, no doubts indicates
appeal anld that officers referred to in the said rules are to be
Police Rules, considered as probationers during the first three
]_q34 have no years of their appointment and they can be
overriding discharged from service during such period for any of
effect over Civil reason mgntioned in the said rules and no appeal
‘ would lie against an order of discharge, but evidently
Ser‘{g:;?,ACt’ the present case was not a case of simpliciter

discharge. Report sent by SP to DIG indicates the
serious allegations of inefficiencies attributed to the
probationers. If such allegations entailed their
removal from service, they were entitled to a show
cause notice and an opportunity to defend themselves

against the proposed action. Furthermore, no doubt |-

rules 12-8, Police Rules 1934 lays down that-the
officer against whom action is taken under the said
rules shall not have any right of appeal, but the
probationers being civil servants, they are governed
by provisions of Civil Servant Act 1973. The right of
departmental appeal being provided to civil servant,
under the relevant rules, the provision of Rules 12-8,
Police Rules 1934 cannot prevail over the same.




2002 SCMR 916

Involvement in Section 4.... Poliée rules, 1934, chapter 12 Rules 21....
criminal case Constitution of Pakistan (1973), Article 212(3)......
| and Discharge from service..... Involvement of civil servant
SUbsequent in a criminal case.... Civil servant was discharged |
acquittal from service on such ground.... during pendency of
* departmental appeal, civil servant was acquitted by
Discharged _ ~ N :
from service trial court, but departmental authority dismissed hlS‘
+ appeal...... civil servant filed appeal before service
Appeal . tribunal and submitted that he would not claim back
accepted b3 benefits, if his appeal was allowed to the extent of
Service reinstatement in service.... Additional Advocate -
Tribunal and General representing department stated no objection
maintained by to suggested course, whereupon service tribunal
the Hon,bl-e accepted the appeal in said terms.... contention of
S%I;Lirgle department was that instead of allowing the appeal
on the basis of concession made by Additional
Advocate General, the Service Tribunal should have
applied its independent mind to the law on the
subject and facts of the case and noted that appeal
was barred by time ......... validity .......... Concession
made by AAG on behalf of department for re-
instatement of civil servant without back benefit was
binding upon department ......... Supreme Court
declined to interfere with such concession petition for
leave to. appeal was dismissed.
Involvementin | 1998 SCMR 1993 |Head Note (a): Fundamental rules
" criminal case FR54............ civil service .......... Civil servant was
involved in a case u/s 302/34 PPC for a murder ..........
‘fmd : No evidence could be brought against civil servant on
subsequent

acquittal will
amount that he
committed no
offence

+
Entitled for re-
instatement
| alongwith back

‘benefit

charge of murder, thus, proving that allegation
leveled against him were baseless ............ acquittal of
civil servant from a criminal case ceenenennns @CCUSEd civil
servant in case of acquittal was to be considered to
have been committed no offence because the
competent criminal court freed/cleared him from an
accusation or charge of crime ......... such civil servant
therefore, was entitled to grant of arrears of his pay
and allowances in respect of the period remained
under the suspension on the basis of murder case
against him.

i
\
|

A



I

Section 4... Constitution of Pakistan(1973), Article

Even acquittal | 2007 SCMR 537

on benefit of 1212(3) ... Acquittal on benefit of doubt from
. criminal charge ...... honorable acquittal..... Back-
doubt is benefit...... entitlement ..... civil servant was taken on
Honorable duty, after his acquittal from criminal charge and his
acquittal period of suspension was treated as leave on due
+ basis....grievance of civil servant was that the
Entitled for re- authority did not pay him salary for the
instatement period....service tribunal allowed the appeal of civil
alo’ngwith back servant and directed the authorities to pay him back
) benefits.... Validity..... civil servant who was acquitted
benefit by extending benefit of doubt would be deemed to
have been acquitted honorably.... service tribunal
had rightly directed the authorities to treat him on
duty and give him all financial benefit during the
period of his confinement in custody on account of his
involvement in criminal case.... Leave to appeal was

refused.
Termination | 2000 SCMR 643 Section 4 ........... Constitution of Pakistan 1973 Article
without any : 212(3) ...... Termination of service ......... service of
. h civil servant terminated without issuing him any
notice or show - ‘ show. cause notice and assigning any reason for such
cause termination ........... civil servant whose services being
+ governed by civil service rules had completed
Re-instated by probation period of four years ... service
the Hon’ble tribunal, in circumstance, had rightly found that
Service termination of service of civil servant without issuing
tribunal him any show cause notice and without holding any

inquiry against him was illegal and thus, had rightly
directed re-instatement of civil servant treating
intervening period from date of termination to his
reinstatement as extra ordinary leave without pay
.............. in absence of any action of public importance,
leave to appeal against order of Service Tribunal was
refused. ‘

“Access to Justice Law Chamber

Advocate

Office N0.206, 21d,Floor
City Gate Tower,
Opposite City No.1 eshawar
0300-8912921, 0333-9152592




'KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR ’_

No 844 /ST | Dated 20 /04/2018

To .
' The District Police Officer,

Government of Khyber Pakhtunkhwa,
. Swabi.

Subject: . ORDER/IUDGEMENT IN APPEAL NO. 22[2015 MR FARHAN
g - ADIL. '

I am directed to forward herewith a certified copy of ]udgment/ Order

‘dated 05 / 04 /2018 passed by this Tribunal on the above subject for strict comphance

Enél:As above

| .,R:EGISTE AR -

 KHYBER PAKHTUNKHWA
M SERVICE TRIBUNAL
PESHAWAR.

L



