22.09.2015

ANNOUNCED

Appellant with counsel present. Preliminary arguments heard

“and record perused.

Brief facts of the case of the appellant are that the appellant
was charged in a criminal case vide FIR No. 11 dated 9.6.2013
registered under sections 302/324/148/149 PPC at PS Regi Model
Town Peshawar on the basis whereof he absented himself from duty

and, after inquiry compulsorily retired from service vide order dated

24.5.2014 which was impugned in departmental appeél which was

not decided within the statutory period of 90 days constraining the
appellant to prefer service appeal. It was during the pendency of the
service: appeal when the departmental appeal was accepted vide
order dated 24.7.2015 and the appellant was reinstatéd in service

while the intervening period of absence with effect from 9.6.2013 to

24.5.2014 was treated as leave without pay.

In view of the afore-stated development the earlier service
appeal was withdrawn and the instant service appeal was preferred
with a prayer that the said period of absﬁen~ce be considered as period :
on duty and appellant be allowed all arrears of pay and back benefits
of service. ‘ |

Learned counsel for the appellant, on query of the Court,
conceded that the appellant was not confined to custody and that he
opted to go in hiding due to serious threats to his life.

" Since the appellant was not confined by the state entities and"
he himself went' in exile even without seeking leave, therefore his
absence from duty cannot be treated as a valid reason justifying his
claim. Vide impugned order, passgd by departmental authority, the
required relief has been granted to the appellant in the shape of
reinstatement in service and, for the reasons mentioned above, the
claim of the appellant for couhting absence ;')eriod as period 6n duty
is devoid of merits. The appealis, therefbre, dismissed in limine.

File be consigned to the record. _

22.9.2015




"Form- A

FORM OF ORDER SHEET
Court of
Case No. 959/2015
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings :
1 2 3
1 24.08.2015 The appeal of Mr. Muhammad llyas presented today by
Mr. ljaz Anwar Advocate may be entered in the Institution
register and put up to the Worthy Chairgan for proper order.
C REGISTRAR *_
ST AR~ 14 " This case is entrusted to S. Bench for preliminary
2 hearing to be putup thereon R —F~ .\‘(\
CHATRMAN
31.08.2015 " "Agent of counsel for the appellant present. Learned

counsel for the appellant is not in attendance due to strike of

the Bar. Adjourned to 22.9.2015 for preliminary hearing

Chbr#an

before S.B.




BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

Appeal No.ﬂSﬂ_&O 15
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Muhammad Ilyas, Primar&r School Teacher, Govt.
Primary School, No. 1Mera Shahi Bala Peshawar.
(Appellant)

VERSUS

Govt of Khyber Paktunkhwa through Secretary Elementary
and Secondary Education Khyber Pakhtunkhwa Peshawar and

others. (Respondents)

1 | Memo of Appeal along with afﬁdavn 1- 4

2 | Service Book A 5-22

3 | FIR dated 09.06.2013 B 23

4 |Judgment and  order  dated C 24-25
25.02.2015 . "

5 | order dated 24.05.2014 D <} 26

6 Departmental Appeal and memo of | E&F 27-34
service appeal :

7 | Impugned order dated 24.07.2015 & | G & H. 35-37
order of Tribunal dated 30.07.2015 !

8 Vakalatnama :

Through

4

IJAZANWAR
Advocate Peshawar

/mm

Advocate Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

8B.%.p pr
Barvice T::gm%
Appeal NOQSq /2015 @iﬂf) &01‘9‘-29.,
Rated QU 505,
Muhammad Ilyas, Primary School Teacher, Govt. ué’ S
Prlmary School, No. IMera Shahi Bala Peshawar.

(Appellant)

_ VERSUS
1. Govt of Khyber Paktunkhwa through Secretary Elementary
and Secondary Education Khyber Pakhtunkhwa Peshawar.
2. Director, Elementary and Secondary Education Khyber
Pakhtunkhwa Peshawar.
3. District Education Officer (Male) Peshawar.
¢ (Respondents)

Appeal under Section 4 of the Khyber
- Pakhtunkhwa Service Tribunal Act, 1974,
against the Order dated 24.07.2014, whereby
the departmental appeal of the appellant has
been Partially accepted and he has been
reinstated into service but the alleged period
of absence / intervening period has been
treated as without pay hence denied back
benefits to the appellant.

Praver in Appeal: -

On acceptance of this appeal the impugned
order dated 24.07.2015, to the extent of
treating the absence / intervening period i.e

09.06.2013 t024.05.2014 as without pay may
%%@ please be set-aside and the appellant may be

allowed all arrears of pay and back benefits

558 of service.
91’ s

[Respectfully Submitted:
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1. That the appellant was initially appointed in the Respondents’
department as Primary School Teacher vide order dated
17.03.1992. Ever since his appointment, the appellant had Ty
performed his duties as assigned with zeal and devotion and there- "
was no complaint whatsoever regarding his performance. (Copy
of the Service Book is attached as Annexure A)
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. That while serving in the said capacity, the appellant was falsely

implicated in a criminal case under section 302-324/148-149,
vide FIR No. 11 dated 09.06.2013 of Police Station Regi Model
Town, Peshawar. The appellant duly informed his department
about his false implication in criminal case. Since there were
serious threats to the live of the appellant from his enemies,
therefore he could not join his duty. (Copy of the FIR is
attached as Annexure B)

. That initially the appellant applied for the bail before arrest.

which was granted to him by the concerned court, later on the
matter was patched up by the elder of the Locality and
accordingly the appellant was acquitted from criminal charges by
the Learned ADSJ-II vide his judgment and order dated

25.02.2015. (Copy of the judgment of the ADJ-II dated:

25.02.2015 is attached as Annexure Charge C)

. That after obtaining copies of the acquittal order the appellant

duly reported for duty, however, he was informed that he has
been proceeded departmentally in absentia and has been awarded
the major penalty of compulsory retirement from service vide
order dated 24.05.2014. It is pertinent to mention here that the
order of penalty was however never communicated to the

appellant. It was only on 04.03.2014, when the appellant was

provided the copy of the Penalty order dated 24.05.2014. (Copy
of the order dated 24.05.2014, is attached as Annexure attached
as Annexure D)

. That against the order dated 24.05.2014, the appellant filed his

departmental appeal dated 12.03.2015, and thereafter Service
appeal No.706/2015 before this Honourable Tribunal. (Copies of
the departmental appeal and memo of service appeal are
attached as Annexure E & F)

. That while the service appeal of the appellant was pending, an

order dated 24.07.2015, has been issued, whereby the
departmental appeal of the appellant has been though accepted
and he has been reinstated into service, but the alleged period of
absence from duty i.e 09.06.2013 to 24.05.2014  has been
treated as leave without pay thus denied the back benefits to him.
In view of the order dated 24.04.2015, since the Service appeal
of the appellant became infructious, therefore the appellant
requested for its withdrawal and filling of fresh appeal,
accordingly the appeal was dismissed as withdrawn vide order
dated 30.07.2015, by this Honourable Tribunal vide order dated
30.07.2015. (Copies of the impugned order dated 24.07.2015
and order of the Tribunal dated 30.07.2015, are attached as
Annexure G and H)
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7. That the appellant prays for the acceptance of the instant appeal
inter alia on the following grounds:-

. GROUNDS OF APPEAL: -

A. That the appellant have not been treated in accordance with
law, hence his rights secured and guaranteed under the law are
badly violated.

B. That the case of the appellant is covered under FR-54 which
provides that: 4

“F.R.54----Where a Government Servant has been dismissed
or removed is reinstated, the revising or appellate authority
may grant to him for the period of his absence from duty—
a) If he is honorably acquitted, the full pay to which he

would have been entitled if he had not been dismissed or
removed, and, by an order to be separately recorded, any
allowance of which he was in receipt prior to his
dismissal removal; or

b) If otherwise, such portion of such pay and allowances as

the revising or appellate authority may prescribed.

In a case falling under clause (a), the period of absence
Srom duty will be treated as a period spent on duty unless the
revising appellate authority so directs. '

Since the appellant has been Honourable acquitted in criminal
case, therefore on his reinstatement he cannot be denied the
back benefits of service to which he would have been entitled
had ne been in service.

C. That it has also been held by the Superior courts in a number
of reported cases that all acquittals are honorable and there can
be no acquittal that can be termed as dis-honourable, reliance
is places on 1998 SCMR 1993 and 2001 SCMR 269.

D. That since the absence of the appellant was not willful but was
due to his false implication in criminal case, moreover the
respondents were fully aware of the registration of criminal
case against the appellant, therefore under the law/rules when
the appellant is reinstated on his acquittal form criminal case
he under no circumstance can be denied the back benefits for
the period he remained out of service.

E. That the appellant has never committed any act or omission
which could be termed as misconduct, his absence from duty
was not willful but it was due to his false implication in
criminal case. Since the appellant have honorably acquitted in
the criminal case, and subsequently reinstated, thereafter
treating the absence period as leave without pay is uncalled for
and liable to be set aside.
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F. That during the intervening period the appellant never
remained in gainful employment, therefore on his
reinstatement he is entitled for the grant of all benefits also.

G. That the appellant also seeks permission of this honorable
Tribunal to rely on additional grounds at the time of hearing of
the appeal.

It is, therefore, humbly prayed that On acceptance of this
appeal the impugned order dated 24.07.2015, to the extent of
treating the absence / intervening period ie 09.06.2013 to
24.05.2014 as without pay may please be set-aside and the appellant
may be allowed all arrears of pay and back benefits of service. .

Thr(;ugh

V&

IJAZ'ANWAR
Advocate Peshawar

7 SXIID AMIN
Advocate Peshawar

AFFIDAVIT

|, Muhammad Ilyas, Ex Primary School Teacher, Govt
Primary School, No. 1 Mera Shahi Bala Peshawar, do
hereby solemnly affirm and declare on oath that the contents
of the above noted appeal are true and correct to the best of
my knowledge and belief and that nothing has been kept back
or concealed from this Honourable Tribunal.
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ADDITIONAL SLSS’ONS JUDGE-[; PESHAWAR . '." -

1

" Sessions Case Ne. 10/5C of 2014
' R‘*ﬁ*ﬁ
: Stale | versys. - Yahya cle A
”L":z‘:_‘:‘:\_' 5 T
2302, =013 Dy.PP for Siale presen;, Accused Sami Ullah, rslom Ulleth
Muhammad H\/os and ,\uumuf Uf*cm preseni on bajl, !\fc:iH‘n‘;r
(:or‘malcmmm nor legal Neis of 1y deceased Presend Cvern.
aflerrepeateda calls. |
2. This order s Meant o dispose of an application under
seciion 245-k Cr.PC, suomnfeo by accused facing irial
‘ requesting thereby their acquitial under section 265-K Cr.p F
wiih respecr to msfom case registered vide FIR No. 11, caijec
09/06/2013 U/ss 3027532471 4% P49 of Pakisian Penal Code
periaining to Police Slation Rec g Mode! Town, Peshawar.
NEH Argumenis heard and record gone through,
o

Perusal of record would show that ;om siciement of

Niaz Muhammad ang Mst: Ulfat Bibi, oorom ono legal hous o;

cdeceosed Waqas, and | joinl stalement of Khushdil Khan and

I: Sabeeha Begum, parents and legal heirs of d‘eceos‘e‘d

Khan, were recorded on 13/01/2015 and placed onfile -t

1 Compromise deeds and proformos Ex.PB, Ex.PC, ‘

Afzal

alongwitt

1S submit fed that they have

pofcheo up the matier wilh ihe Qccused named - above,

pardoned rﬂcm in the name of Allah

1
{, z\ ERTaNY)

v Almighty by waiving of

SRR ineir rights of Qisas and Diyad: il was further submilted 1hei

ceceased persons wora unmaried and thel! are only legal

heirs of deceased Dersons,

respectively: and tno| they have \
.+ 80! no objection i the Qccused facing Hialk be acquitied - '\
during trial, EEEEE

Similarly, join| s:‘m’emem of complainan! Shad

Muhammag and victims Kg! im Ullch <on of Niamai Ullah dhd

Ali Raza son of Najeeb ullah was .also recorded and placed

A PO
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AnNnounced
announced

‘.l

OB e wherein 1y VOGO SOl | wil they have DO""' AN

up the mc-fiov \vuh he accused cing Irial ang pulc‘om

ihemin the name of muon A!mrgn

leos and Diyat:, therefore, i scid accused be oc:ourhod

Jot no objeclion 100, con

they have ~OMPromise deed Ex pa /1,
EXPA/2 andg EX

A/3 relied upon’ oy them. as well. Joint
siatement of elders of locality ng amely Sareer Ahm@d-ﬁ'on of
Abdul Qayyum and Zahid Ullcih son of Muhammag .‘\hcm WIS

also recorded ang Olaced on file, whaorein

Hn.\/ luaHur

tlied he COMPIomine Dolween parenls/iegal heirs of both
the deceosed, comp!oénom and viclims wilh Jhe accused
facing  tial o well as verilie
pﬁoformos List of legal hous of boih 1he deceased ncmel

above |s Qvailable on rec (ud which {urther vc.mos the above

nomod Qs parenis /legal heirs of sQid deceased.

Since the porenfs/legcxl heirs of deceased, Complainant

and victims have cnfc:ccf lnlo como-rom: s€ wilh the accused

facing frial, and ihey hgva Jgoi no Objeciion VIS their -

. A

ocqumo!, hence, application in ha GCcepied ang
|rw(aé-c,\ .

Cused Sami Ullah s/o Shaa sikiar, Islam Ulich s/o Faix Ullai,

:\/nuhcmr‘nod lyas s/o Sarclar Al cingl

LIMG

and s

Kirame| Ullah s/¢

Hashmat Ullah are hereby acquiited in the insiant case. Thay

are on bail, are dischargec, clongwilh heir sureiies rom the

liabilities of Dail bonds. Afier eXpiry of period of uppccd/

revision, case Property be disposed off"in accordance
fel '

with

File be consigned o record foom afier ils con Wletion

and compiiciion.;

T i

[ JF‘#\J‘S_T ‘OOR SA AN )
Adldifional Sescons Judoe H
Pas”ow~

HWHAN SH .~\11"')\'l/L

; Scdditiona! i
|

25.02.2015
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DISTRICY EDUCATION OFFICER { MALE ) PESHAWAR, ,

NOTIFICATION":- L : A Lo

) i

A MWHEREAS Asstt:Sub Divisional Education Officer (Male) CJrc:e Mathra,Peshawar. reported . t
that Nrw‘luhammad flyas PSHT, Goverment Primary School No.1 Mera Shahi Bala Peshawar was - N

. tharge under saciion 302- 324 /148-149 PPC vide FIR No.1l in Policé Sta tion Ragi Model Town on - - :

09/0a/2013 and absent f .rom duty with eifect from 09/06/2013.

2. AND WHCAR AS Mr.Muhammad llyas PSHT, (;‘overment Primary School No.1 Mera Shai Bala
Peshawar was proc(edﬂd against under Khyber 'akhu.‘khw‘. Geovt:Servant (Efficiency & DJSCIpIme )'

' Rules 2011 for the charged of ” wilful absence from duty with effect frem 09/06/2013 .

3. AND er"Rr.AS Absent Nouce was served upon the accuscd Mr.Muhammad llyas PSHT,GPS No 1
Mera ai Bala Peshawar throu b ‘Daily £ prchs cshawas nu_d 12/04/2014,

C 4, AJ\D WHEREAS -No rcpfy of Absent Notice was pweﬁ b / the accused ofﬁcial'

S. AND WHEARAS the, compctent authority,District Educanon Officer (Mala) Peshawar, aftcr havzng ‘

..onsadercd the charge.,, vidence on record, is of the vievs that the-charge of wilful and unau;horlzed e

abscnce agamst the accused official has been prov:’

5 NOwW THERErORE In exercise of the Powers comcrred under Rules-4 () i of Khyber Pakhtunkhwa . t

" Goverament Servants (E.f:c:cncy and Discipline) Rules 2011, I the cempetent Authority  District
nE gcu\.auon Officer (Male) Peshawar is pleased to nmpc,c major penalty of “ Compu]sc.ry Retirement
upou Mr. Muhammad ‘llyas,PSHT GPS No.1,Mera Shal Bala Pos hawar with umm.dmtu effect. The
' pcraod of his absence with cffect trom 09/06/2013 till dutc is hereby treated as unauthornzcd ab ence

fro.‘1 duq'\wtlxoul pay. - P U ; D SRR A
" Shurif Gul : . :
District Education Officer !

:
y {Male) Peshawar. : ‘
25 ‘ - ' : |
‘ a2, N . : |
. ’27 I - 2L $ ) |
- Endst: No. / Dated Peshawar the : - /2014, |
. i ) N ! .
Copy fenwarded to the -
’ v
1. Allournient General Khyber Pakhtunkhwa Peshawar, )
200 5uh Divasionm Bducation Officer (Male) Pogh. AT LG FRIMATks (O 1eCover any avar | o~
povinient nuate to the above namest sifioat end dapsgUn Lo Govio Treaserey under intimaticn

- P ) -~
R S S S L U -ty DU -
oy niflme e o 0T e A

! b
ALLLG thagle) Circle Mativa Peshiawvwar,

4. P50 Secretory CESED Khyber Pakhiunkhwa dfeshawar,
5. PAio Dirccior E&SE Khyber Pakhtunkhwa Pushawer.
6. PAto District £dcation Offiger (Male) Peshuwur
7. thcnal Comcrncd ) , N

’ . o

- (MaleJ Peshawar.

R
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=y The Dircétor, ,
Elementary and Sceondary Fducation Departiment,

C Khyber Palkhiunkhwa, )
‘ Peshawar, : ' . Sy
Subject: Depurtiental  Appeal  against  the  order  duted
' " 2EO32004, comnuicated (o the wadersioned o
' DA4:03. 2015 wherehy the major peaalty of compulsory
1 rediremnent from service fras been imposed upon tre
undersigned. ‘ ‘
'

Praver in Depurtinental Appeal:

On  acceptance  of this uappeal e order  dated
24.05.2014, may please be  set  aside and  the
widersigned nay be reinstated in service with all back

henefits amd wages.

| Rt‘.\’[ waled N I,

I'very humbly submit the following few lines for your
kindand sygpathetic consideration:

-

That theundersigned was initially appointed as Primary School
Teacher vide order daled 17.03.1992. Lver since my appointment [’
had performed my duties as assigned with zcal and devotion and
therewas no complaint what so ever regarding my performance.

A ﬂ/‘ -,

(_\‘ /f; hpewhile serving in the said capacity, the ugdersigned was [alsely
/ foplicated in o criminal case under section 302-324/148-149, vide
FIR No. 11 dated 09.06.2013 of Police Station .Regi Model Town,
Peshawar, | oduly Informed the Scliool authordics aboul my fulse

muplicanion i eriminal case,

s Ee e A . . ..
R L R

e A T—
B AEN

P

/ .
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That initially 1applicd for bail before arrest which
by the concerned ¢

ol the L
the Learned CADSI-H Peshawar vide

h .. e
\ ;W\—-
e e . - . é‘?’}/' - -~ :’/‘h
' L : 17""4‘“ e ‘h\-&’}’/ﬂ
e ’
/ .
i /- tq, ’\r,f/5
VQ/{&/
t 2 \.- v

\\’LIS “l'LU'llC(l Lo me

ourt, hater the matter was pate hed up by the alder

ocality, according I was acquitted {rom criminal charges by
—-—-—-—__A_ -

Judgment and order dated

25. ()7.2013

5. That alier obtaining copics of my a¢ quitt;-.l
duty, however, I was L
i absentin and have “been awar
retirement from service vide order dated 24.05.

dicntion -here that the - order ol

order | duly reported for
Id that I have been proceeded departmentally
ded Llu, pencity ol compulsory
2014, It is pertinent Lo

penadty i Lowever T never

communiciied to me.

6. “That the penalty so imposed upon m

L and fucts, hence

¢ is illegal, unlawlul against the

liable Lo be set aside inter alia on the following

grounds,

C.

CUhat the applicant undersigned  has not been

CROUNDS OF DEPARTM ENTAL APPIAL .

treated

qccordance with law hence my rights sceured and puaranteed

under the law are budly violated.

¥

That no proper procedure hus been fotlowed before awarding,
me the pegalty of compulsory retirement {rom scrvice, [ have
aot been served with any notice, charge sheet or show cause
Sotice, nor has any inquiry been conducted  before the
y upon me. Thus the whole proceedings

L o such the order bused on such

aside on this scorc

Hnposition of penalty
are delective in the cye of
deleetive procecdings is liable 10 be sct

glone.

That | have not been proviaed onpom’.nif.y of personal hearing,

before awarding me the penalty hence { have been condétned

i

unhecard.

That o clewpe shoet o show eause notice T dvaer been

served upoiame, thus | liove nol been piven opportunity o




A o,

. -

o That sinee my abscenee [rom duty w
o my involvemen / fhlse
Therclore under the law/rul
henee keep the proceedin
criminal casc,

as not willlul but was due
niplication -ip crinal case,
es the department was required to

gs pending (il the decision of the

That | have been committed any act or omission which could

absenee from duty was ot
false implic

be termed as misconduct my

- williud but it was due o ny ation in criminal casc,
Since [ have now gained. acquittal in (he criminal case,

therelore [ deserve to be reinstated mto Servige,

Gohat all the proceedings against me are conducted ex-party | ' :
have not been associated with the departmental proceedings at”
Hy stage thus the impugned order i violilive of Principles of
Natural Justice. ' E
3
FEThat © have g long dnd spotless service carcer at my credit, | i
have always performed my duties ag assipned with e b
devation and 10 the entipe satisfuction of my superiors. The -
. . ' . . 1.
penalty  Imposcd upon  me s harsh and dosés  nol . . E;
commensurate with the charges, needless o mention that those g5

charges 0o were never probed hence liable (o be ol aside,

That I am jobless sinee the imposition of illegal
me.

penalty upon

Ega)

It is, therefuie, lrtunbly
Departinc ol Appeal the orde
Netastde und the

proayed that on acceptunce of this

rdated 24. U5.2014, muay kindly

be
ipplicant may be reis

stated intw service Wil
all haci; benefity.

Yours Obedicntly

o
L\
- ;L\Uv* "’?{\ -

MUHAMMAD {LYAS
Ex- Primary Schoo! T eacher,

r:m\)!

Driimnim, Qaly Nia 1t
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BEFORE THE KHYBER PAKHTUNKHWA
~ SERVICE TRIBUNAL PESHAWAR

\

: Appeai No. - /2015

Muhammad Ilyas, Ex Primary School Teacher, Govt Primary

School No. 1 Peshawar. | o

‘ (Appellant)
VERSUS - '

- Govt of Khyber Paktunkhwa through Secretary Elementary
and ‘Sei:ond:;xry Education Khyber Pak heunkhwa Peshawar and
others. |

(Respondents)
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BEFORE THE KHYBER !’AK!-ITUNKHWAA 4
SERVICE TRIBUNAL PESHAWAR

Appeal No.___ /2015

Muhammad Ilyas, Ex Primary School Teacher, Govt
Primary School, No. IMera Shaht Bala Peshawar.

| (Appellant)
VERSUS

1 -Govt of Khyber Paktunkhwa through Secretary Elementary
and Secondary Education KhyBer Palkhtunkhwa Peshawar.

_ Director, Elementary and Secondary Education Khyber
Pakhtunkhwa Peshawar. | '

D

_ District Education Officer (Male) Peshawar.

[US]

” (‘Rcspondents)

. Appeal under Section 4 of the Khyber
pakhtunkhwa Service Tribunal Act, 1974,
against  the Order . dated 24.05.2014,
communicated to the appellant on 04.03.2015
whereby the appellant has been awarded the
‘major penalty of “compulsory retirement

from___Service” against  which his -

departmental - * Appeal ‘dated
©.12.03.2015 has not becn responded despite ‘
~ the lapse of 90days statutory period. : \\

prayer in Appeal: -

On acceptance of this :!appeal the impugned
- order dated 24.05.2015, may please- be set-

aside and the appellant may be re-instated in
- service with all back béneﬁts of service.




Respectfully Submitied:

1. That the appellant was initially appointed in the Respondents’
department as Primary School Teacher vide order dated
17.03.1992. Ever since his appointment, the appellant had
performed his duties as assigned with. seal and devotion and there
was no complaint whatsoever regarding his performance. ( Copy
of the Service Book is attached as Annexure A)

Q]

* That while serving in the said capacity, the appellant was falscly
implicated in a criminal case-under section 302-324/148-149,
vide FIR No. 11 dated 09.06.2013 ol Police Stution Regi Model
Town, Peshawar. The appellant duly informed his department
about his false implication i criminal case. Since there were

: serious threats to the live of the appellant [rom his enemies,

, | therefore he could not join his duty. (Copy of the FIR is

_atrached as Annexure B) , '

That initially the appellant applied for the bail before arrest.

which was granted t0 him by the concerned court, later the matier

was patched up by the elder of the Locality and accordingly the
appellant- was acquitted from criminal charges by the Learned

ADSJ-II vide his judgment and order dated 15.02.2015. (Copy of

the judgment of the ADJ-II dated 25.02.2015 is attached as

Annexure Charge C) -

(O8]

4. That after obtalning copies of the acquittal order the appellant
duly reported for duty, however, he was informed that he has
been proceeded departmentally in absentia and has been awarded
the major penalty of compulsory retirement from service vide
order dated 24.05.2014. It 1s pertinent to mention here that the
order of penalty was however never commiunicated to the
appellant. It was only on 04.03.2014, when the appellant was
provided the copy of the Penalty order dated 24.05.2014. (Copy
of the order dated 24.05.2014, isattached as Annexure attached

as Annexure D)

b8

5. That against the order dated 24 05.2014, the appellant filed his
departmental appeal dated . 12.03.2015, nhowever, the
departmental appeal has also not been responded despite the

lapse of 90 days statutory period.(Copy of the departmental
appeal is attached as Annexure E)

+

6. That the penalty imposed upon the appellant 1s illegal unlawful
‘ !

against the law and facts therefore, liable 10 be set aside inter alia
on the following grounds:- . :




GROUNDS OF APPEAL:

A. That the appellant have not been treated in accordance with

law, hence his rights secured and guaranteed under the law are
badly violated. .

That no proper procedure has been followed before the
imposition of penalty of compulsory retirement upon the
appellant. No charge sheet, show cause notice or any absence
notice whatsoever has been served upon the appellant before
the imposition of penalty upon him, thus the whole
proceedings are violative of the express provisions of the Law
and Rules on the subject, an order based on such proceedings
is liable to be set aside on this score alone.

. That the appellant has not been given opportuﬁity of personal

hearing before the imposition of penalty upon him hence he
has been condemned unheard.

. That the appellant has not been given any opportunity to

defend himself against the charges, neither any charge sheet or
show cause notice has been issued, nor any absence notice has
been served upon the appellant hence he has not been oiven
opportunity to defend himself.

That since the absence of the appellant was not willful but was
due to his false implication in criminal case, moreover the
Iespoqdents were fully aware of the registration of criminal
case againSt the appellant, therefore under the law/rules they
were 1(,qunui to keep the pxou,udmwb pending il the decision
of the criminal case. ‘

That though it has been alleged in the order of compulsory
retirement from service that pubhcctmn has been made in the
daily news paper, however prior to the publication no notice

- has been issued/ served upon the appellant which is mandatory

under Rule 9 of the Government servants (Effictency and
Disciplinary) Rules, 2011 before publishing 1t in the news
paper, as such the direct publlcauon madc in the news paper is
also violative of the express piOVlSlOi’l% of the Rules

. That the appellant has never committed any act or omission
which could be termed as misconduct, his absence from duty
was not willful but it was duc to his false implication
criminal case. Since the appellant has now gained acquittal in
the criminal case, hence deserves to be reinstated into service.

%

e A— el




H. That all the proceedings against the appellant are conducted
ex-party he has not been associated with the departmental
proceedings at any stage thus the impugned order is violative
of Principles of Natural justice. - '

. That the appellant has more than 23 years spotless service
career at his credit, the penalty imposed upon him is too harsh
and liable to be set aside.

J. That the appellant is jobless since the imposition of illegal
© penalty upon him.

It is, therefore, humbly prayed that on acceptance of this
appeal -the impugned order dated” 24.05.2015 may please be sel-
aside and the appellant be re-instated in service_with all back
benefits of service.

¥ ~ Appellant '

Thi'ougb
2
' ~

1JAZ ANWAR
Advocate Peshawar

&
C o
o

—
SAJID AMIN
Advocate Peshawar
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PIRECTORATE OF ELEMENTARY ANDISECONDARY Ei YUCATION

ORDER,

-~

- A

. :"L’(,‘"/ e
FEndst: No, > 777 i N, I2/VOL VIIPST (M) Peshawar,

KHYBER PAKHTUNKHWA
|

|
|
!

]
¢

I. WHEREAS, Muhammad llyas PST GPS :No.I Mera Shahfi Bala Peshawar \',vas :

proceeded  against under Khyber I.":lkh:lunldn-vn Giovt:Servant( ilficiency &

Disciplinary) Rules 2011, 4y the charges of “wilful absenceg from duty with effect
from 09.06.2014 in connectibn with FIR No.11 dated 09.03.2013. ‘ '
! I
| .

2. AND WHEREAS. Absent hotice was. served upon the acc!used.télacher through |
“Daily Express” Peshawar dated 12.04.2014, : ‘
s ! A Lo
' ! . : |
3. AND WHEREAS, DEO(M)Peshawar ‘imposed Major Penalty of “Compulsc}ry:

[ {
: Co

retirement” upon Muhammad llyas PSH'T GPS No.I Mera Shahi Bala Peshawar. |

4. AND WHEREAS, the Distict Education Officer (M) Peshawar has "suszniﬁed his !

comments/report to this office vide 11307 dated 08.05.2015. }
l

5. AND WHEREAS the appellz%nt authority to call Muhammad Ilyas BSHT GPS Mera

Shahi Bala Peshawar |
08.07.2015.

.f

or personal hearing vide this office letter No.2649 dated |

3 e g
-l ? |
| |

on the report of the DEO@M)Peshawar given the opportunity of personal hearing.

to the Ex-PSHT

7. NOW THEREFORE, in exercise of powers conferred by the KhybefPakhtunkhwa

- 6. AND WHEREAS, the appellant authority having considered the cH arges, evidence

Government Servants (Efficiency and Discipline) Rules.2011. The Hon’able Court |
acquitted the teacher concerned and the appellant authority is pleased to accept the

appeal of Muhammad Ilyas PSHT Government Primary School

Peshawar and he s hereby reinstated in cervice with immediate e

period of the teacher may be converled into leave without pay

DIRECTOR

I\E/Ie,ra Shah Bala

H
i
H
!

Elementary & Secondary Education
Je Khyber Pakhtunkhwa, Peshawar

Copy forwarded for information and recessary action to the:- .

14

/

Dated Peshawar'the 2.9/ 77 2015,
c

District Education Officer (M) Peshawar w/i 10 his No.2632 dated 24.06.2015.

Accountant General Khyber Pakhtunkhwa Peshawar,
Teacher concerned, ! "

P/Ato Director LE&SE, Khyber Pakhtunkhwa, Peshawar,
Master File,

—~ ; C o ,Deput} igector (Esth 1)

Elementary & Secondary Edu:

: .@i Kbyber Pakhtunkhwa Pesli awar.
'(2 . ‘ ‘ <

7%

”

\
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-

I
|
|

ffect. The absent -
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Appeal No. 705 /2015
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Muhammad Ilyas, Ex Primary School Teacher Govt
- Primary School, No. 1 Mera Shahi Bala Peshawar.

(Appellant)

- VERSUS

Govt of Khyber Paktunkhwa through Secretary Elementary
and Secondary Education Khyber Pakhtunkhwa Peshawar.
Director, Elementary and Secondary if{ducalion [Khyber
Pakhtunkhwa Peshawar. |

District Education Officer (Male) Peshawar

(Respondents)

Appeal under Section 4 of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974,
against the Order dated 24.05.2014,
communicated to the appellant on 04.03.2015"
whereby the appellant has been awarded the
major penalty of “compulsory retirement
from  Service”  against  which  his

departmental Appeal dated
12.03.2015 has not been responded despite

the lapse of 90days statutory period.

Pravyer in Appeal: -

On acceptance of this appeal the impugned
order dated 24.05.2015, may please be set-

( aside and the appellant may be re-instated in

service with all back benefits of service.




30.07.2015 AppeHant with counsel present. Learned counsel ‘for tﬁ‘e appeklian
B i £
mformed the Trlbunal that during the pendencys\—of appea
in the light of the afore-stated development. The appeal is “'smissed as
withdrawn. File be consigned to the record.
i ANNOUNCED
| 30.7.2015.
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/’?WQD | Tjaz Anwar
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’ POWER QEATTORNEY

: l'1‘1 the Court of k’{ﬁALh PGW/ .

} Plaintiff

} Appellant

} Petitioner
}Complainant

VERSUS

M @"M@ Q&/ djﬁ":\ + Delendant

+Respondent

}Accused

1
|

Appeal/Revision/Suit/Application/Petition/Case No. of

Fixed for

I/We, the undersigned. do hereby nominate and ap HOINL
4 Y

IJAZ ANWAR ADVOCATE, SUPREME COURT OF PAKISTAN

vy -~
M M )4»7/-4-/ M my true and lawful attorney, for me

i my same and’on my behalf to appear at o appear, plead, act and
answer in the above Court or any Court to whick the business is transferred in the above
matter and is agreed to sign and file petitions. An appeal, statements, accounts, exhibits.
Compromises or other documents whatsoever, in connection with the said matter or any
matter arising there {rom and also to apply for and receive all documents or copies of
documents. depositions etc. and to apply for and issue summons and other writs or sub-
pocna and 1o apply for and get issued and arrest, attachment or other executions, warrants
or order and 1o conduct any proceeding that may arise there out: and Lo apply for and
receive payment of any or all sums or submit for the above matter to arbitration, and to
employee any other Legal Practitioner authorizing him 1o exercise the power and
authorizes hereby conferred on the Advocate wherever he may think fit to do so, any other
lawyer may be appointed by my said counsel to conduct the case who shall have the same
powers.

AND 1o all acts legally necessary to manage and conduct the said case in all
respects. whether herein specified or not, as may be proper and expedient.

AND I/we hereby agree to ratify and confirm all lawful acts done on my/our behalf
under or by virtue of this power or of the usual practice in such matter.

PROVIDED always, that I/we undertake at time of calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte (he said counsel shall not be
held responsible for the same. All costs awarded in favour shall be the right of the counsel
or his nominee, and i awarded against shall be payable by me/us

IN WITNESS whercof 1/ve have hereto signed at
the day to_ __the year

l:{,\'ccuunu/!i.\'ccul;lms_ B MW

Aceepted subject to the terms regarding lee

N Advocate High Courts & Supreme Court of Pakistan

ADVOCATES, LEGAL ADVISORS, SERVICE & LABOUIR LAW CONSULTANT
FR-3 &4, Fourth Floor. Bilour Plaza, Saddar Road, Peshawar Canu
Ph.091-3272134 Mubile-0333-9107223
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