12/9/2017

11.10.2017

- Counsel for the appella'nt and Muhammad Adeel Butt,

AAG alongwith Hameed-ur-Rehman, AD for the respondents

present. The learned counsel for the appellant argued the case
at some length, but when this Tribunal referred to a recent
judgment of the august Supreme of Pakistan 2017 SCMR 890 the
Ieﬁrﬁed counsel sought some time. Granted. To-come up fdr

further arguments before this DB on 11/10/2017.

Lr%?ﬁr ' HAI

o Counsel for the appellant and Mr. Kabeerullah Khattak,
Addl. Advocate General for the respondents present.

Arguments heard and record'perﬁsed.

This appeal is dismissed as per our detailed judgment of
today in connected service appeal No. 984/2015 entitled‘
“Badshah Isiam Vs. The Chief Secretary, Government of

- Khyber Pakhtunkhwa, Peshawar and oihers”. Parties are left

to bear their own costs. File be consigned to the record

room.
\hfem%e%' kChairm/
ANNOUNCED -

11.10.2017
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Counsel for appellan't'and Mr."Hame'ed-ur{-.Réhl'paﬁ, AD (li'tié;ation)f'ﬂ_'.-.ft-,; .
alongwith Mr. Muhammad Adeel Butt, Additional AG for respondents )
present. Learned counsel for appellant requested for adjournment. -
Adjournment granted. To come up for arguments on 18.05.2017 before: .
D.B. '

(AHMmN)‘  (ASHFAQUETAD)

MEMBER 'MEMBER

Counsel for the appellant and Mr. Muhammad Adeel Butt
Additional AG for the respondents present.’ Counsel for the
appellant reqﬁeste_d for adjournment. Adjourned. To come up for
arguments on 12.09.2017 béfore D-.B.

a |
(Mﬁad Amin Khéﬁ Kundi)
Member

L4

(Gul Zeb Khan)
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24.05.2016 Agent ol counsel  for the alppcll::'nl. M/S.
Khursheed Khan, SO and Tameedur Rahiman, AD alongwith
Addl. AG for the respondents present. Requested  lor
adjournment. Requested for adjournment. Last opportunity
granted. To come up lor writlen reply/comments on

26.07.2016 belore S.B.

Chdarman
26.7.2016 Counscl for the appellant and M/S Khursheed
Khan. SO and Hamecedur Rahman, AD alongwith Addl. AG
for the respondents resent. Written reply submitted. The

appcal is assigned to D.B for rcjoinder and final hearing for

24.11.2016.

Chay na‘n

24.11.2016 Counsel for-the appellant and Assistant AG for
respondents present. Rejoinder submitted which is
placed on file. To come up for arguments on

01.03.2017.

(MUHAMMAD AAMIR NAZIR)
MI:MBER

(ABDUL LATIF)
MEMBER
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11.09.2015 Counsel for the appellant present. Learned counsel for theff
appel{ant argued that the appellant is serving as DPE in BPS-17. Thatﬂ:f
being'M.S'c in Health and Physical Educafion-appeliant was entitled to%
BPS-17 withEffé‘ét\ﬂfo}n\l3{1’11’.53307 on the basis of notification of the-_‘-.i
Provincial Government of the_ even date i;e 13.11.2007 but appellant‘:
promoted later on with immediéte effect regarding which he ;f.')referred-r
departmental appeal which was not responded and hence the instantvﬁ
service appeal on 7.9.2015.

That the appellant is entitled to up-gradation and finahcialil
bengfits thereof with effect from 13.11.2007. ‘
" Points urged need considefation. Admit. Subject to deposit of

1 secu-rity and process fee within 10 days, noti(;.es be issued to the’

=} ™ 1 :7

& Tttt

respondents for written reply/comments for- 26.11.2015. Notice of

application for condonation of delay be also issued for the date fixed. *

g. . ‘}} ar ?!5

Vi— Pt Chairman
. 26.11.2015 Counsel for the appellant present. Security and process fee not 3
_ A Attant Dooosite& deposited. The same be deposited within a week, where-after notices
-+ AR b 5 : '
L Security- g FOCESS Fa@ > be issued to the respondents for written reply/comments for
" 24.3.2016 before S.B.
Ch%an :
24.03.2016 Counsel for the appellant, M/S Khurshid Khan, SO and Hameed-

ur-Rehman, AD (lit.} alongwith Assistant AG for respondents present. %
'; # 3 Written reply not submitted. Requested for adjournment. Last. .

opportunity granted. To come up for written reply/comments on.-

24.5.2016 before S.B.

Chalfman

P BN .
Le : .



FORM-A -
F.ORMV OF ORDER SHEET
- Court "
Case No. ’4 ?0 // 20/, l/

Date of order/

Order or other proceedings with signature of Judge/

proceedings | Magistrate
2 ‘ 3

07.09.2015 The 'appeal of Qari Syed Mohib Ullah Shah |
presented to-day by Syed Younis Jan, Advocate may be
entered in the institution register and put up to the Worthy
Chairman for preliminary hearing.

Q—ﬁ_—@(/
REGISTRAR ~
W—q —1»

This case be put up before the S.Bench for

preliminary hearing on H—a-—-\

CHAIRMAN
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tppeal Yo. _GFp _, 2015

“VBEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR,

Q‘Zi Syed ﬁohib!ﬂ.lah Shah [ A A RN NN ERNENEE prlic ant/Appellmt

VERSUS

- The Chief Secretary, Government of KFK gnd others......RESPCNDENTS,

INDEX
S.Ko. Description of documents ~ Amnexures Poges
1o ' Grounds of appeal with affidavit 1.4
2, Addresses of partien 0 - S
Be Apﬁlication fdr condonstion of delgy 6 - 8 .
.. with affidgvit:
- 4, Copy of depertmental zpp eal Al q
5. Copy of impugned Notification dated 1S é.pﬁ ' B! jO—||
6, Copy of Notification dated 13-11-07 - g 12 —17
7. Copy of certificate | ' ]L, :
- 8+ Copy of sppointment /promotion order ‘B ,_S"‘
. -__9.' 'Va“élzalat Ramg | ,6
~ Appellant
through
PESHAW | ( Syed Younus Jan )

Advocate, High Gpurt-,Pem awar
«~00-201% .
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‘Qazi SByed Mohib Ullah Shah, Director, Phygical
Educ ation, Government Higher Secondary School,

.“(BEFORE THE XHYBER PAXHTUNEHWA SERVICE TRIBUNAL, PESHAWAR.

B

| | e
Appesl No, ff& / 2015 | Borvic g

i

. Karak,' District‘ K.arak @0 Q e e nntg a0stenn P o &ppellant

VERSUS

4, Phe Chief Sesretary, Governmant of ¥, P.K.
. Peshswer,

Elementan & Sexondary Bdugation, X.P.K.
Civil Secretauriat, Pesh gwar.

3, The Director, Element axy & Secord syy Edusation,
K.P.K. Pﬁshﬁw&ro

&, The Beerst ary Establisghment Department,
X.P.X, Civil Sesretarigt, Peshawer,

5. The Bccretal'j" Pinanve Department,
K.P.Ko ci'il sesr”taﬁ.@t .Peshnwar.

.O0.000.00....0.'.0.0....O00.0......OCOOOOQC.DOOOQMMDMSC

APPEAL UNDER SECTIOK 4 OF K.P.X. SERVICE TRIBUNAL ACT,1974.
TO THE EFFECT THAT THE ORDER/NOTIFICATION DATED 15-06-09
MAY XINTLY BE VVAKIES/MODIFIED AND AS SUCH THE SAME MAY
XKINDLY BE MADE EFFECTIVE FROM 13.14.2007 INSTEAD OP

\ IMMEDI ATE EPFECT. (COPY OF DEPARTMENTAL APPEAL IS ARNEX:'A') .-
\%—.n_c-l) -
2y \ir
 Prayer- in-appeal

[— s
e

That on seceptance of this appeal, the order/ﬁotifieation
dat ed 15.06-2009 RBay kindly be varied/nodified/the mmm:
that the game Rpy kindly be made \.ftootive fronm 13—11—2007
ingtead of immediste effest and as such the Department Bay
kindly be diresected to aonnxder _the promotion of the

sppellant to BS-17 (regular) from 13-11-2007 instead of
immediste effest with sll other serviee benefits.

(Copy of the impugned order/Notificstion dated 15-06-2009

is stteshed ae Annexuro 'B' and dsted 13-11-07 is Annex:'C').

—_— 2 —
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Reapestfully submitted:

10

2e

3.

A,

Brief fsz8ts of the appeal are as under :-

That the quelifieation ' of the appellant is M.A/M.Se. in

Health and Physisel Education whor: memuddx was deslared  passed
,in 2005 éxan. (Copy of certificato is attgehed as Amnex: 'D'),

That the appellant was regularly appoint ed/p@oamwred to the
post of Direstor Phygiesl Edusation (BPE) vide order
dat od 25-03-91 from/(Copy of the same is Annexure 'E'),

That the Government of K.P.K. on 13-11-2007 igsued a letter/
RNotifiention vide which the posts of D.P.Eg. and Lidbrarians
were upgraded from BS-16 to BS-17 (regular) for the existing
insumbent s who hold the Mast er Dogroos in the relevant.
subjects i.e, M.A/M. 8¢, in Neslth and Physieal Education in
epse of the ropellsnt. (Copy of the sald Notificastion is

Amnexure 'C' above).

That the sppeliont is/was highly qualified, fit and thug
was fully eligible for award of EPS-17 regular in light of
the sbove referred Notification of the Government of K.P.K.
but he was illegolly/un-eonstitutionally, malafidely snd !
int entionally wes ignored for the same relief 20 he agitsted
the matter with the authority but of no uge 20 he filed a
dapartmentel appeal before rezpondent lloA.1 ‘whieh isg still
pending before hin and after lgpse of stetutory period no
order/eonmunicstion has beon made on the same so far, hense

this appeal on the following amongst other grounds :-

gunys

cxn g

G
A) That the get gnd omissiong of the respondents is ildegal,
un-constitutionsl sgeinct facts and materiel on resord,

therefore, is not tenable and need the interfermmee of

___*'3__.

this Hon'ble Tridbunal.
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B) That the o2t and omisasions of the raspondents is not only

C)

D)

E)

¥)

¢)

feotually incorrest mnd legelly unt enable but also ia based on
their nralafide intention and ia 2lso against the well astablighed
principles of natural Jjustiece and ig diseriminatory in nature.

That the act end omiasions of the respondents is also zgainst
the laws/rul en/policies snd Notifications of the Provincial
Governnent especinlly ogainst the Notificastion dated 15-41-07.

That the ease of the appeliant is very much similar and idmticai
with thogse numerous c¢ases in which the higher/superior eoMa
and Tribungls ae well as this Hon'ble Tribunsl is given a
oinilar relief to other colleagues of the epprellant and the
eppellont is el a0 entitled to the same relief/trqatnent.

That the Departuent has glso given a similar relief to otljger
eo0ll eagues of the appellant including his Junior so on this
socore also the appellant is entitled to the same relief,

That the esppellant was highly qualifed, fit emd thus wes quits
eligible for the award of EPS-17 (regular) st the time of
end in light of the letter/Fotification dated 13-11-07 g0 the

binpu.gned Fotification dated 15-06-2009 vide which the promotion

of the appellant to BS-17(regular) has been made with inmediate
effect is noither legnl nor Justified, '

That the sppellant is/was a Government/Civil Servant and legal
and eonstitutional guarantee 4is/was available to him to be
trested oqually end in accordance with law, He however, has

not been treated as such,

It im, therefore, humbly prayed that on gecpptonce
of this sppesl, the impugned order/Kotification d'éted],syb/,&pg



Q&“

sy Xindly be veried/modified to the extent that the seame may
kindly be Bade effective from 13-11-2007 insteed of immediate
effest and as sugh the Department may kindly be directed ‘_to
consider the promotion of the-sppellant to BS-47 (regulai')

from 15~1L0‘7 instead of immediate effect with _all other service
benefits. Any other renedy/relior available in the eimumstmees
‘of the sase may aleo kindly be granted to the eppellant.

a2y MWW |

_.  Yappellant |
 PESHAWAR , ( Syed Younus Jan )
| Advocate, High Court,
-09-2015 . . : * Peghawar

AFFI DAVIT

I, Qazi S, Mohibullah Shah.{ sppellant) do hereby
. solemnly affirm and declars on oath that the contents of this
appeal are true and dorrect to the best of ny knowl edge and belief

end ixothing’has bewn concealed from this Hon'ble Tribungl.




' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
, Anpeéi No. ______/ 2015
o - | |
| ! . Qazi Syed Mohibullah Shah ce.ecesesssssAppellant
l - Versus
The Chief Secret ary, Govt., of K.P.K,
! and Others aRtes0aesesecesa s Ve Respoﬂden‘bso
|
! . - : ’
| ADDRESSES OF THE PARPIES
Appell ant

Qazi Syed Mohibullsh Shah, | . .
" Director Physical Educstion (D.P.E) :
' Government Higher Secondary School,Karak
Dist rict Karak.
Regpondents - e
1, The Chief Secretary,
Govt, of K.P. K, Civil Becretariat,
Peshawar,

: , Educ gtion
. 2e Secretary Element ary and seconﬁary Khyber Pakhtoonkhwa

Civil Secretrigte Peshawal.

3. The Director Elementary and scoridary Educ gtion Khyber
Pakxhtoonkhywa near Govt: Higher Secondary School Peshawar
City GT Road Peshawar. ‘ B

4, The Secbtebary Establishment Dep artment Khyber pakhtoonkhwa
Givil Secretriste Peshawar.

5. The Secretory Finance Dep artment Khyber Pakhtoonkhwa-
Civil gecretrigte Peshawar, | |

Dat ed: - /72075

Appellant
Through:

(SYED YOUNUZ JAN )
Advoc gte Peshawar High Cout

Peshawar.




BEFORE THE KHYBER PAKHT UNKHWA SERVICE TRI BUNAL ,PESHAWAR

Service Appeal No. /2015 . , 5

Qa’Zi. 8yed Mohibullgh Shah 4 eecneee ............Applicmt/&ppel]:ant
Versus | |

The Chief Secretary, Govt. of K.P.K.

and others .........._,.........-...o....-........Respondents.

APPLICATION FOR CONDONATION OF DELAY (IF ANY).

Respectfully submitted:

The applicant/appellant submits as under:-

- That firstly the act and omission of the respondents
/dep;rtmeh is illegal, uncongititutional and void snd secondly
as finaneigl matﬁer ig involved in the matter and the,ﬂause- :
of action is the running cause of action, therefore, no |
limitation runs against the appellant/spplicant, but.even if
this Honburabl'e Tribungl considers the departmental ’@peal time
barred then this aspplication for dondonation of delay if any
on the following amongst other grounds:-

GROUNDS: ‘

1. That in the magbtter in hand the cause of action ig
continuous ."cause of action and the impugned act and
omission of the respondents come in the purview of
the definition of continous wrong, therefore, in thev

matter the cause of action starts on first date and

ends on the last date of every months/every year,

therefore, no question of delay ariges in l;he mabter.
2. That the law requires that the matters should/must

be decided on merits rather than on technical grounds

including the limitation. | o

N/Page 2




‘mewe 2. o e 7
That ¥he appellant/applicant has got a very good case

in his f avour therefore, technicalities including the

point of limitation(The delay if eany) are ignorable.: A

That the gppeal of the }»,tppoilant befére thig

Honourable Tribinal is w&ll within time and strictly: in‘.
accordance with law contained in Section 4 of the

NWFP now Khyber P gkhtunkhwa Service Trimnai act 1974,
That if the delay if any is not condoneld the |

@pplicant/sppellant will suffer an irrep arable loss

i
i
!
b
I
i

to his seniority, promotion and all other serv:_ce

benefits,

That the delay if any has been Caused by the delaying.
tactics of respondents/dep artment and the appell ent

cannot be held responsible for the same.

That in so many> similar and identical cases thig
Honourable Tribunal has ignored the point of limitabion
and in so magy cases has condoned the del ay,therefore,

in this case also the same point is ignorable/condonable,

It is, therefore, Yespectfully prayed that
on acceptance of this agpplication in the best interest
of Jjustice the delay if any in filing dep artment al
gppeal may kindly be condoned/ignored and the appeal
of the appellant/appllcant may kindly “be decided on

merits, Any other remedy/rellef available in the &
Circumstances of the Case may also kindly be granted

~ to the spplicant/appellant. @
Dated }C|/20 15 Applic ant/qpp éi‘é

Through

( Syed Younus Jan)
Advoc gte Peshawar High Court.
Peshawar,
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BEFORE THE RHYBER PAKH’I.‘UM(HWA SERVICE TRI BUNAL, PESHAWAR

e

N

Service Appeal No. / 2015

QaZi. 8yed “Ohib\ﬂ}.ah Shah TR EXEE RN RN o.@plicant/appellant

Versus :

The chief Swretaxy. GOW. Of K.PQKO
.l and others .o...o....ooo.oot-ooooo o...u.oRespondents.

AFFIDAVIT.

I, Qazi S,Mohibullah Shahppellant) to hereby solemnly
affirm and declare on Qath that the contents of the
attach gpplicgtion are true and correct to the best.
of my knowledge and belief and nothing has been.concealed

from this Honourable Tribungl

v et

e

| B poxARYPGB




To

RS The Worthy Chief Secretaxy, | \
K Government of K.P.K. Peshawsr //A)/
g Subject :- DEPARTMNTAL APPEAL/REPRESENTATTON @
© Through: PROPER CHARNEL | |
’ Sir, |
n That the spplicant/sppellant is M.A/M.Sc. in Heslth and

Physicsl Bducation whowd #EEZS was declared figled c-
and was regularly appointed/pesteisé against the post of
B.P.E. (BPS-16) vide order dated 25-3-9/ (2-2-%9)

2, That on 131107 the Govt, of X.P.K. issued a letter/™
Notification vide which the posts of D.P.Es, and Librarians
were upgraded from BS-16 to BS-17 regular for the existing
incumbents who Wold Master Degrees in relevant subjects i.ee
M.A/M.Sc. in Heslth & Physical Education in case of
o sppell ant/applicant. "
3, That in light of the sbove referred Notification the
spplic snt/appellant is/was highly qualified, fit end
. thus was, quite eligible for the award of BPS-17 regular
. but has illegally, un-congtituwionally and malafidely been
ignored for the same relief in 1ight of the above referred .
BN ER Jetter of the Provincial Govemment.
a1 Thet now vide order dated $/-0§-09 the sppellant has been
' "% ' promoted to regular BPS-17 but with imnediste effect instead
o0f 13-11-07 i.,e. the date of above referred letter. |

" That the sppellant/applicant sgiteted the mabter with the
" . ‘authority but of no uge, hence this depsrtmental apPeal.

I Y . Your goodself is therefore requested Sir, that

| " tne 1etter/notification dated 1§-06-09 may kindly be made
effective from 1}-11-07 end as guch the promotion of the
appellant/applicant to regul ar BS-17 may kindly be '
considered from 13-11-07 instead of imediste effect with
all other service benefits.

Appell ant/Applic st
PESHAVAR 3 .

BYED YOUNUS JAM N
. m‘k.h'ﬁ. S DS S I'Jzif‘zx-é; fheria Law @_ﬂﬂ g w
Advocate igh Couwit Peshdway ??— : 6\%& .

Pederul Baariai Geurt,
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DEPARTMENT

Dated Peshawér the 15-6-20009.

NOTIFICATION

GOVERNMENT OF NWFP
ELEMENTARY & SECONDARY EDUCATION

w:)gB ”

®

N ().S()(l'l",JZ-(i/'E.&SE/DPCMEETING/]LIB/@Q: Conscquent upon recommendations

ol the Departmental Promotion Committee, the competent authority is pleased to promote

the following Twenty Three (23 Male) & Thirteen (13 Female) DP-
iceording 1o their seniority on regular basis with immediate effcet:

MALE' DPEs

N DY R ¥ TP AT XY ST TV A TN T A K D)

gL

;Es.m.

X R SN, RTINS IO B oo 21/ i

s from BS-16 to BS-17

1

Oargai

LPIE GHSS No. 3 Peshawar City

Name & Designation of Officers E Placc of Poéting I Remarks
.-A_E_,--..MMMEML%WW T ——— Ay |
Mr.Abdul MHameed GHSS Langarial Abbottabad. Against Vacant
ADO's (sports) O/0 EDO E&SE Lakki . T Post
| Mr.Amanuliah Kian GHSS Tajazai Lakki - Already vecupicd
DPEz GHSS Tajazai Lakki by him ,
(2.5 Mohibullah Shanh GHSS Karak o
DPE GHSS Karak : “ao )
Muharmmad Aslam GHSS Abdul Khet Lakki - o
DPE GHSS Abdul Khel Lakki T
Mr Sardar Ali GHSS Ghani Dehri Malakand
DI GHSS Ghani Dehri Malukand Dargai -do-
| Muhammad Hashim GHSS No.3 I'eshawar Cily R

-tlo-

Muhammad Saeed
ANO (Sports) EDO E&SE Swabi

GHSS Rhich Bhan Abbottabad

Against Vacant
Post

Muhammad ibrahim ud Din
DR GCPE (M)Karak

/GHSS Boi Abbottabad

’(l("

Daedar Khan
PPE GHSS Chamkani Peshawar

CHEE Chamkani Peshawsar

M Abdul Sattar

GHSS Gul Imam Tank

| AII‘C{N})’ [RTN lipii'(l.
.
by him

il Karran Al

DI GHSS, Nagri Bunair.

GHES Nagri Bunan

bl GHSS, Gul Imam Tank 'd“f___ N
Muhammad Saeed Shah GHSES Kawiu Mansehra i
_DPE GHSS Kawiu Mansehra ' 0"
Mr. Khaki Rehman GEC (M) Mir Ali NWA -do-

LDPE GEC (M) Mir Ali NWA
Mr. Habib Uliah GHSS Dargai Charsadda i
DPE GHSS Dargai Charsadda - ‘ “do-
Mr. Habibullah GHSS Mamash Khel Bannu -'clo-"
DPE-GHSS Mamash Khel Bannu

‘| Mr. Zahoor Ahmad ' GHSS Manki Sharif Nowshora do-
P GHSS Manki Sharif Nowshera ¢ o
Mr. Lal Bacha : GHSS Mansabdar Swabi ¢
DPE GHSS Mansabdar Swabi oo -
Abdur Rauf DPE GHSS Wadpaga GHSS Wadpaga Peshawar .
Peshawar T . -do-
Mt Fakhr Zaman Shah GHSS Dhand Saghri, Kohat do-
DIE, GHSS Dhand Saghri, Kohat o R
Mi Wali-ur-Rehman DPE, GOPE Karak CPE Karak ~Jor-

' _/\—'Eé;;d)' oceupicd

by him

M1 Muharmniad lgbal,
LI’F GHSS Tehkal Bala Pesh:

GHSS Tehkal Bala Pesh:

-da-

Muhiammad Arif :
DR, GHSS Bam Khel Swalsi

GHSS Bam Khel Swabi

—(!u‘g-

Mr Zard Ali Khan

GHSS Urmar payan Peshawar

-do-

DPE GHSS Urmar payan Peshawar '

S Ll Atsshamunnd/R aleem Khan Malisood/Final aniﬁcminn/OQ_

§YRD v,

1T0)

U Tam

M BB Cerufiouto Shos e
Bd, tag
Me ilizh Connt Peshawyy

odaral Banriet Couny,




| o M
- | FEMALE DPEs — -

- R LT PO, e e—— -
;ﬂ Hr‘i_ﬂ Name & Desipnalion of Officers . ..E Place of Posting - . Remurks -
' P AT S M e v ST T Ly N M VAT TR AL e R R T e O S - e ——
| Msl. Samina Habib DPE RITE(F) Kohat, 4 RIT (F) Kohat. o Already oceupied 1
o ‘ ‘ by her —
Mst. Gul Nar DPE GGHSS Gomp; GGHSS Comp: Abhottabad. | o ,
. | Abbottabad, ' . e
3 sl _Ahida Parveen DPE GGHSS : GGHSS Malakpura Abbottabad ' |
. Mﬂlﬂ'ﬁ@;‘ffl;.’)?ﬂﬁ‘f@'?"“ : o e
. Mst. Robina Shaheen DPE GGHES | GGHSS S.K.Bala Bannu: : do- ]
| . |.S.K.Bala Bannu. . ~ o .
S, Al\gst. jSughra Afandi DPE GGHSS Gujrat | GGHSS Gujrat Mardan. . N do.
. | Mardan, - :
6. | Mst Sujhaat Begum DPE GGHSS. | GGHSS Takhibng Mardzn I
B _ | Takhtbhai Mardan - ) o o o
Mzl Saina Gui DPE GGHSE Top) Swabl | GGHSS Topi Swabi " _ -do- 0T
S Mst. Sadia Hazrat DPE GGHES Kopar | GGHSS Kopiir Malakand , do. .
- - Malnkand e . R T e SR AT v
_ Mil: Saira laf DPIEE GGHSS Abbollabad | GGHES Abboltabacd . — oo
1o | MsUDIE ATroz DPE GGHSS |itmanzai GGHSS Utmanzai Charsadda ' | P
Charsadda ) e
N Mst Robina Shaheen DPE GGHSS Katlang Mardan, |
_ GGGHSS Kaliang Mardan, R BT
Lo [ Mat Riffat Shaheen DPE GGTISS Garki GGHSS Garhi Habibullah - ) ”l -
— | lMabibulah Manschra Mansehra , SN B
LY. "1 Mst. Arifa Saleem DPE GG1SS GGHSS Khairabad Nowshara N
hairabad Nowshera _ ' ) ' do- |
SECRETARY TO GOVT‘QF NW EP _ o .
ELEMENTARY & SECON DARY EDUCATION : i
L ' DEPARTMENT : ‘ T
Endst; ol even no. & date: : . " :
Copy is forwarded (o:- : ' C .
1) seeretiny to Gove of NWIP, Estnblishment Department, Peshawar, . f
2) Special Seerctary (Regulation), Lstablishment Department, Govt ol NWFP P'eshawar. . ;
3)  Sewretary to Govt, of NWIP, Finnnce Department, Peshawar, "
4) 7 Diector (B&ST) NWEP Peshawar., » :
5) . Lxcentive District Officer (E & SE) concerncd. : - |
0) The Accountant General NWED, . o = » S i
7) " District Accounts Officer concerned, - _
3) Beputy Database Administrator (EMIS) Elementary & Secondary Education Peshawar, '.
D Ao Secretary Llementary & Sceondary Ldu: Department A : I
100 Otheer concerned - : ' R
1) Naster e '
I (ARIFJAMIL) -
q_Q S SECTION OFFICIR | [
. . ’ (PRIMARY) SRS

4 . : |
STED LN IR W | : '

i e b Emarin AR

B BBy, o ciufidaie fne ei A o | - | i

Abdvocate Hiizb Coudt ?’oghsearu | |
- Wadetsl Rariat Canst, |

'
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. % . — COVELNMENTOFNWEP . ' O —

SCHOCLS & LITERACY DEPARTMENT » ' ©
Daied, Feshawar the’ 13/11/2007. " .

" NOTIFICATION.

’

"NO.SQG/S&L/l-()‘)/OG/VOl-]/DPE/LIB: Sunction of the competent -authority i$
heteby accorded to the upgradation of the posts of Librarians and Directors Physical -
: EdL}CﬂtiOn (D.P.Es) from BS-16 to BS-17 (Fegular) for the existing incumbents who S
hold _Master Degree 1 the relevant subject in' the Schools & Literacy Department '
NWFP with immediate effect as per following details:- ' :
o) Promotion against the upgraded posts (from BS-16 to BS=17) shill be.
' made in the preseribed manner. and in accordance with the service rules
| , . to be framed as per relevant srovisions of the NWEFP -Civil Servantsi
| co (Appoiniment, Promotion and Transler) Rules 1989 read with the:
| NWEL Civii Servants Act, 1973, ' ' L
S ©2)  The Librarians and D.P.Es whe hold the diplomu in the relevant subject
' will stay in BS-16 till such ume, they acquire ‘Master degrec in I'the'
‘ respective subject. On acquiring Master Degree in the relevant sl'u'bjéct, .
| L  their posts will be upgraded o case to case basis from BS-16 to BS:17 .
' ~ (Regular) and promotion (froim BS-16 to BS-17) would be given as.per
~laid down procedurc and in accordance with' the service: rules to be
framed; However their existing seniority will remain intact, ="
©-3)°  All the vacant posts of . Librarians and D.P.Es in “Schools = &
literacy department in BS-'0 are “-hereby upgraded to .BS-17,

appointments -against which  would be  made ‘from  amongst  the Ry
persons who hold Masler’ degree . in the relevant subject, in tlicv g
. prescribed manner. ' ‘ : - o S
4) In future Librarians and D.P.Es will initially be recriited on 'th.e bc.sis ST

of Master degree in‘the relevant‘subject in BS-17 (Regular).

5)  Henceforth no appointmens.of Librarians and D.P.Es in BS-16 shall be
“made on the basis of diploma, »eing declared.asy‘Dying Cadre”.

achn

[P .
. R, "'*_.‘\ﬂ'

, : Sd/'- e
SECRETARY TO GOV ERNMENT OF NWEP
SCHOOLS & LITERACY .DEPARTMENT.

 Endst:No. FD (SOSR-I1) 10-7 /03 / VOL =111 Dated, Peshawdr the, (13/11/2007 ,
" Copy is forwarded for in formation and necessary action to i- o
N : 1y The Accountant General. NWEFP, Peshawar. /7

' 2)..  All District Accounts Of.icers in NWFP.

3)  All Agency Accounts Officers in NWEP.
W . .

T (MUNAWAR KHAN)

. L - " SECTION OFFICER (SR-11)
ST M&// . FINANCE DEPPARTMENT " -
R R 4 - GOYERNMENT OF NWFP.

'(PLT."O._) E

P SV A%
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| EndétiNo. & Date Tven. | . -
(opy 1\ i()leldC(l (o:- " ‘ s e
\ v 1y - Scecretary to Government of NWIP, Establishment. Department. -~ T
T 2). Scerctary o Governmerd of NWIP, Finance Department.
! -t 3) - P.Sto Chief Minister NWP, Peshawar,
‘ ! ) P.S to Chiefl Sceretury NWIP, Peshawar. 4
0 3) Director Schools & 1 llLId(..y NWIFP, Peshawar.
6y Director, Currs & Teachers. Edu; NWEP, Mandian /\bhoualmd
1y Direetor ol"Education FATA NWEP, Pulmw.u R
&), PSS Minister ol 1 dumll(m NWIEDP, l’(,xh awar. ;o i
9y - .S o Secrelary S¢ luml\ (\. l ileriicy NWEDP, Peshi !\\‘\ll RS
. 1) Office File.” o _ . . o -
(& /\P D AHIMAD \II/\TT/\K) i
» SECTION OF HCTR (GFNI“RAI ) ‘ B
SCHOOLS & L I'TERACY DE P/\I\IM BN
y GOVERNMENT OF NW! P SRR ‘E'
- SYBB ¥ .
B. 8. Bd 2 *.aQ : -
- A\@vecate High Ceaft Pumams . B
"~ Beders) baariay Ceurt. S :
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o DERA ISMAIL KHAN
— ~ (N.WFP) PAKISTAN
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a student of e LSRR OF

having passed the prescribed examinasion in Banmy - 2048

is this day admitted by the GOMAL UNIVERSITY to the DEGREE

1]

| MASTER OF S /E/E CE
f ~
"";’”‘{)s.’ i - : //
in the % - Class - /
: : | A Liidai TR & *i'.:-s..a‘-.-'f.:- -~ PRSI E s
The subject of examination being _ HEALIM & TR0 Lo, SULAE T
The Examination Was taken as a Whole/m;'fséﬁ"ﬁéf
- ’ - Dyt 2 “ s ’ y ) » . o
Hegistered No. _ S4S—TER-OL S L . - Roll No. >
4 C N

8. B:Ed

; 7‘» . A,@ucatc ﬂlg,h’Cee{s Fos
‘ Poaderel Bpariat Geuvfl.

Controller of Ex&mmatmns .

ﬂt%ﬁ#

Tremin o,

5 SRS T Pt il e i e EEM . ER Y - - ) « o
B {..._,-.A. H Y. ‘.C‘I.. HE e uiile,W '_}$ 20 -_.i:. . ) . Counters:lgvrle

Vice-Chancellor
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| - Avane F
_ (‘u"’*‘I’" OF :I@ EII‘V'CTOR OJ.' LUUCILT.EOI"(’SC HOOLS)IN % T, P, 1PES HA‘/’AR- - @
A ST at’ 1Ty [t TITTITY T T T T ===ty T
N o7 IFICATION
AP Gohe - P T TR I :

In pursuancc of the pTOV]uLOH contalned‘ln Section-3 of the
R Y

CNVEUFLPGE mployéeu on Confrdct naolu(Regulatnon of Serv1ceu)Act , 1982
. (NUFPRACt RQ.VIIT of 11989) yiroar w1th Section~b of the NWFP Bmployees on
Portract Basis(Regulation of SerVLCeu)(AmunAment)Aci 1990 the serv1cos

ol ‘01 the 10310wxnb Coﬁtract deOJn a@(L tbr on calluﬁ aﬂhoc app01n~c~s) _ : r

“

L . At} OE'&ILlLth Dl elie /Jvan:nunu{ﬂ—16)nru'hu1aby ru(nlunluud leh ullout i

.

from tle Actes of their taking fover cl‘.z\rg_e s tiontioncd \L,ulnu{o e-.lylr—-

~

A,J_._N'q: Hama and e .,1.. it Qna o, JJ/‘_(:' Tking, ovor‘ CharEe -
: A ' ‘ o : .
1 . MeQazi Syes ‘;léhjbu]';lahJShah'-::“i'.) B N
D, P.R.Govt:Elementary 0011 L .
B (Malc.)l\ea.rakﬂ ootk ‘J B il v ,029'0"7;)1_989? .
j s ot .n.‘,“..,"'.:,;_"*.-':?' -n'i.' ,-:i" R IR TR "‘,“.J :
P~ TN e 3 Asaf: Jah/Tibrariagp. aOVt Elehent&ry P Ui AP I AN .’
o Collcgc(lviale)JJru.'-:.h(c‘}utml)t T 18 09 1989,, RN
i e, w i T S AR T gad T ’ [ ;
Ped i UJ S 3.;:‘:J'5; 2."-:-, ST i (j ": R L
COhUITIOI\'S. o o A ‘ BRI

e

The Inter-se-Senicrity of these Civil Servants shall be

determined by the Govermmen:jaccording to the Sc¢rvice Rulem in-vogue.
. = -

{ MUHAMMAD RAFIQ KHAM ‘ JALOON *)
UTRECTOR OF BuUCATION(SCHOOLS)
NoWoF «Po yPESHAWAR.

A : yo S R
ENuST:NO.mbL’é)({f -1 /he1h/u.PoE. T ated J'(JJJ199'5

_—_— copv of the above is forwa rAgd for J.nformatlon to the:-
. -
1% PaSeto mmstar for 1*r=ucatlon,l\l.”. ‘P W Peshawars
25 '~ Seciion off.'lcur' :3chools)Govt:of NulrP, Eﬂu:Doptt:Peshawar.
33 - o Accountant General,N.W.F.T. Peshavwal. o -
i Ly - vistrict Acccunts Officers concerned, ~
53 - Tivi sionsl L&restpf of Bdu: (Schools)concerfieds
:'6; ' Principale of BleMentary Collegee,concerned.
: ' “0fficers coneeraed, _ .
, H , P.A.to pDirecion of‘E_d‘ucation(soh:ols)Nuﬁ,'I.F.P.~,Peéha\~:af.'. -

R

- o

: L -~ s )
e Wﬁ:" LAreSTuar (sehools),
For/uX, (§NVFP,Peshawar.

-~
A

FLED VUK UT ran
"ERABD B, & B4, Ocrtifisate Engck Loy
Aévm.ate High Counrt Poshewss ‘
Eahnl Chamu Genrt.
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V BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL PESHAWAR.

-~

by

Service Appeal No: 990/2015

Qazi Syed Mohib Ullah Shah DPE GHSS Karak O e Appellant.
.VERSUS
Secretary E&SE Department, Khyber Pakhtunkhwa & others. ... ...Respondents

-
. »

JOINT PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENTS No: 1-5

Respectfully Sheweth:-

The Respondents submit as under:-

" PRELIMINARY OBIJECTIONS.

That the Appellant has got no cause of action / locus standi. -
That the instant Service Appeal is badly time barred.

That the Appellant has concealed material facts from this Honorable Tribunal,
hence liable to be dismissed on this score. -

That the Appellant has filed the instant appeal on mala -fide motives.
That the Appellant has not come to this Honorable Tribunal with clean hands.

That the Appellant is not entitled for the relief he has-sought from this
Honorable Tribunal. '

That the instant Service Appeal is against the prevailing law & rules.

That the instant Appeal is based on mala-fide intentions just to put extra

. pressure on the Respondents for gaining illegal service benefits.

10

11

12

13

14

15

That this Honorable Tribunal has got no jurisdiction to adjudicate upon the
present service appeal.

That the appeal is not maintainable in its present form & circumstances of
the case.

That the appeal is bad for mis-joinder & non-joinder of the necessary parties.
That the instant Appeal is barred by law.
That the Notifications dated 15/6/2009 is legal_ly competent.

That the instant Service Appeal is barred by law.

That the Appellant is.not entitled for the grant of promotion wef 13/11/2007.




PN FACTS | ;

1 That Para-I, needs no comments belng pertains to the academlc & professional

qualification of the appellant.

That Para-2, also needs no comments, being pertains to the service record of the
appellant.

That Para-3 is correct to the extent that the Govt: of Khyber Pakhtunkhwa, vide

Notification dated 13/11/2007 has upgraded the DPEs & Librarians from BPS-16to17
(Personal) with the conditions of MA/M. Sc in Health & Physical Education from the
recognized University at least in 2" Division with the additional conditions that in future
all DPEs will be recruited in BPS-17 regular on the basis above said qualification by
declaring the DPRE post in BPS-16 as a dying cadre post in the Respondent Department
(Copy of the said Notification is attached as Annexure-A).

That Para—4 is incorrect & misleading on the grounds that the case of the appellant for the

.grant of promotion from BPS-16 to 17 vide the impugned Notification dated 13/11/2007

with reference to S/No: 3 of the said Notification is the result of the Notification No: SO
(PE)/2-6/E&SED/ DPC/LIV/DPE(BPS-16 to 17)/09 dated 15/6/2009, vide which the
appellant has been promoted against the BPS-17 (Regular) post by the Respondent
Department in the interest of public service & immediate effect with the conditions that

‘the appellant will retain his inter- se-seniority in BPS-17 alongwith his batch mates as in

BPS-16 in the Respondent Department, hence the plea of the appellant regardmg making
the impugned Notification dated 15/6/2009 effective from 13/11/2007 is illegal &
without any merits. Hence the instant appeal is liable to be dismissed in favour of the

Respondents in the interest of justice on the following grounds inter alia (Copies of the-

said Notifications are Annex: B&C) :-

Grounds

A

Incorrect & denied, the act of the Respondents vide Notification dated 15/6/2009 in
favour of the appellant is within legal parameter & is legally competent & is liable to be
maintained in favour of the Respondents in the interest of justice.

Incorrect & denied. Detailed reply has already been given in the fbregoing paras.

Incorrect & denied. The appellant has been treated as per law & upgradation policy by
the Respondents vide Notification dated 15/6/2009 by promoting them in BPS-17 with
immediate effect in the interest of justice.

: Incorréct & denied. The statement of the appellant is baseless ad without any merit &is

liable to be struck down in favour of the Respondents.

_Incorrect & denied. Detailed reply of this ground has already been given in Para-4 of the

instant reply, hence needs no further comments.

Incorrect & denied. The appellant has been treated as per law, rules & criteria vide the
impugned Notification dated 15/6/2009, by the Respondents.

Incorrect & misleading. The appellant has been treated as per law, rules & criteria vide

_ the impugned Notification dated 15/6/2009, issued by the Respondents. However, the

Respondent seek leave of this Honorable Tribunal to submlt addltlonal case law &
record at the time of arguments.
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Prayer

) I

Secretdry Al é JQXM

E&SE Department Khyber
Pakhtunkhwa, Peshawar
(Resﬁdndents No: 1&2)

S€cretary. _
(Etab: ) Department Khyber
Pakhtunkhwa, Peshawar.

(Respondent No: 4)

" AFFIDAVIT

,;' In view of the above made submissions, it is humbly requested that this

‘  Honorable Trlbunal may very graciously be pleased to dismiss the mstant appeal
; w:th cost in favour of the respondent Department.

-E&SE Department Khyber
Pakhtunkhwa, Peshawar.
{Respondents No: 3).

Secretary
(Finance) Department Khyber

Pakhtunkhwa, Peshawar. ¥
{Respondent No: 5). {0

I, Khaista Rehman Asstt: Director (Lit: I} E&SE Department Khyber Pakhtunkhwa,
Peshawar do hereby solemnly affirm and declare on oath that the contents of the instant
Parawise Comments in the titled Service appeal are true & correct to the best of my knowledge
& belief & that nothing has been concealed from the ambit of this Honorable Tribunal.

2 TR S A2 e S PR G B e T R e s st T e e m e N E e s
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s .« BEFORE THE KHYBER PAXHT UNKHWA SERVICE TRIRUNAL, PESHAWAR

In re:- Service Appeal No. 990 / 2015

Qa21 Mohibullagh shah ...................-......Appellant

Versus . o
The Chief Secretary, X.P.X. and others .....3....3espondents.

Y

REPLICATION ON BEHALF OF APPELLANT TO THE JOGINT
PARA-WISE COMMENT S OF RESPONDENTS N@.1 - 5

Resgpect fully submitted:

Replication to the preliminary objections

1-12) The preliminary objecﬁioﬁs raised by the reséohdents fp
these paras are incorrect, false, misconceivéd and are’
based on no evidence, hence denied. Moreover,: it is ’En
submitted that the appellant has got a validgéause oft
action/locus.standi to challenge the illegal acts andfi
omissiong of the_respondents. The appeal is ﬁéll withih time,:
no facts have been concealed from this Von'bie'Tribun;i and

_5f ,3§~ no difty hands have been shown or proved each. and every

RE fact~ has been narrated by the appellant in hls appeal and
alt the necessary partles have been arrayed py him in his
appeal , no misjoinder or non~joibder has been shown or
proved by the respondents. No kalafid< on thc part of the
appellant has been shown or proved while thz _same is proved
on the part of the respondents. The appeal 1s malntalnable :
in its present form and in the, present circumstances ;nd
there-could be no other form but in which it haq been
submltted and the same is not barred by any law but has been
submitted strictly in accordance with 1aws/Rules.Moreqyef,

being a matter of terms and condifions of service thig

Hon'ble Tribunal has got 2 valid jurisdiction.




284)

285)

) _2_

Replication to the facts. _

Needs no replication.

In these paras thé contents of the appeal have baon admitted as

correct, therefore, need no replication.
. gy

The contents of these paras of the reply are incorrect, false and

mlsconcelved hence denied while the contents of these paras of
the appeal are correct tiue and clear crystal. MOreover, it is
submitted that as the matter of non-filing of a departmental

appesl is concerned in this regard, it is submi tt ed that;firstly'ﬁ;
this Hon'ble Tribunal may kindly see that whether in light of the

‘law laid down by the august Supreme Court in cases of Hameed akhtgar

.Niazi Versus The Secretary Establishment Division, Govt. of

Pakigtan and others reported in 19396 scﬁR page 1185 and Tara Chand
and others Versus Karachi water & Sewerage Board Xarachi & others
in light of the law laid dewn in these judgments the respondents
were: legally bound/required to grant the rellef to the appellant -

being a similarly placed person but by not deing so the respondents

ol
¢ ,‘i
vy

have not only commltted the contempt of court but have also
disregard the judgments passed by this Hop'ble Tribunalfand
therefore havé rendered themselves to bear its consequences,
secondly as compelled by the Department, éhp apPellant has
properly filed a departmental appeal and then this eppeal., and w'
even the fact of filing departmental appeal has been stated by the
sppellant on affidavit and the strong legsal preSUMption would be“'
that the copy of the departmental éppeal attached to thé instantﬁ5

LY

appeal is sent to the respondents (competent autharity) very

'“before and after lapse of a congiderable period what actisn has

been taken on the same.

Replication to the grounds

The contents of these paras of the reply are 1n00rrect false,
misconcelved and without proof, hence denied, mOrGOVer, it 1s

submltted that as the appellant was highly qualmfled fat and thus

yequlay
was fully eligible for award of BPS-17 as grade at the

~——_'".3_.




PESHAWAR

2%3-11-2016 A ' advocat e, Peshawar

AFFIDavrm/ceummEm AFFIDAVTT

- 3 -

time, and in light of para—ﬂ'of‘the letter/NotificatiOn dated
13-11-2@0%7, so the impugned act and omissions cf the department/
respondents is not only factually 1ncorrec* and legally untenable_
but also is baseéd on the malafide 1ntent10n cf .the respondents
and is against the pr1n01ples of natural Justice and is neither '
in accordance with law nor is based on facts or lawz The stand

of the appellant is nelther baseless nor is against the factual
pos{tion but the act and omigsion of the respondgnts is. not Lp

legal sphere and evem the appellant has not been treated in

accordance with laws/Rules and the appellant has got cogent proof/

- evidence in higs favour which he will produce before.the Hon'ble

Tribunal at the time of arguments. . i

It is, therefore, prayed thst on acceptance of the
above and facts narrated and grounds mentloned in the appealﬁ A
the appeal of the appellant may kindly be accepted . and the rellef
claimed in the appeal may kindly be granted to the anpellant%
E}szﬁﬂvhdéﬂlﬂaLl T

_ appel lant
through

€ Syed Younas Jan )

I, Qazi Mohlbullah Shah, D-P.E. (the appellant) do e

"hereby solemnby affirm and declars on oath that the contents of this
replication are true and correct and clear crystal to the best of my
knowl edge and belief and nothing has been conceal ed from this Hon ble
Trlbunal. while the contents of the reply of the respondents are

@le,inbhdiu@ﬁh

Deponent s




