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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL R Ry
PESHAWAR. o

- SERVICE APPEAL NO. 814/2015 R
Date of institution 14.07.2015 »
Date of judgment ... 13.06.2019

Muhammad Rafig-II (Ex-Accounts Clerk office of the X.E.N, C&W Highway
Division Swat, Saidu Sharif)

~ .R/o Village Ayub Khan Killi Parkhodherl District Mardan RN (Appellant)

M

The Chief Secretary, Government of Khyber Pakhtunkhwa, Peshawar.

The Secretary, C&W Department, Khyber Pakhtunkhwa, Peshawar. .-

The Secretary, Finance Department, Khyber Pakhtunkhwa, Peshawar.

The Secretary, Establishment Department, Khyber Pakhtunkhwa, Peshawar.

(Respondents)

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
Q\SERVICE TRIBUNAL ACT, 1974 TQ THE  EFFECT THAT THE -

: \ NOTIFICATION NO. FD/SO (FRY10-22/2014 DATED 20.05.2014,

WHEREBY THE PAY SCALES OF MINISTERIAL STAFF 1.E, JUNIOR _
CLERKS, SENIOR CLERKS. ASSISTANTS AND SUPERINTENDENTS

% \Q ARE UPGRADED, WHILE THE ACCOUNTS-CLERKS, INCLUDING THE

\ APPELLANT. ARE DEPRIVED FROM THE BENEFITS OF_UP-
GRADATION OF PAY SCALE AND THEY ARE KEPT IN THE PREVIOUS
PAY SCALE OF BPS-9.

Mr. Muhammad Adam Khan, Advocate. . For appellant.

Mr. Kablrullah Khattak, Addltlonal Advocate General .. For respondents.

MR. MUHAMMAD AMIN KHAN KUNDI .. MEMBER (JUDICIAL) '

MR. AHMAD HASSAN ' ... MEMBER (EXECUTIVE)
JUDGMENT
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MUHAMMAD AMIN KHAN KUNDI, MEMBER: Our this judgment shall
disposed of instant service appeal as well as Service Appeal No. 815/2015 titled

“Abdul  Akbar 'Versus The Chief Secretary, Government of Khyber
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'Pakhtunkhwa, Peshawar and three others” as common question of law and facts

are involved in both the appeals.

2. Counsel for the appellants and Mr. Kabirullah Khattak, Additional AG

- for the respondents présent. Arguments heard and record perused.

3. Brief facts of both the cases as per service appeals are tﬁat the appellants
were serving'_in C&W Department as Accounts Clerks (BPS-9). That the
notification no. Fd/so (fr)/10-22/2014 dated 20.05.2014 was issued by the
respondent department whereby the pay scales of ministerial staff i.e, Junio;

Clerks, Senior Clerks, Assistants and Superintendents were upgraded, while the

Accounts-Clerks, including the appellants were deprived from the benefits of

up—gradétion of pay scale and they were kept in the previous pay scale of BPS-
9. The appellants .ﬁled departmental appeal on 19.03.2015 which were not
responded thereafter, the appellants filed Writ Pétition befpre the worthy
Peshawar High Céurt, Peshawar and the said Writ Petition was disposed of vide
order dated 14.04.2015 with the direction to the competent authority to decide
the petitioner’s representation through a well reasoned and speaking order but
strictly in accordance with law and rules on the subject, positively, within a
period of one mon.th and if the petitioners, even then feel incensed, they may
approach thé proper forum, if so advised. Hence, the present service appeals on
14.07.2015.

4, At the very 'outset learned Additional Advocatg General for the
respondents contended that in the present appeals the matter of up-gradation is
involved and the appellants have prayéd for up-gradation, therefore, this court
has got no jurisdiction to entertain the preéent appeals. He also relied on 2016

SCMR page 859 in this regard.



- ‘08.0‘4.2019 - -Appellant in person present. Mr.  Ziaullah, DDA alongwith

Mr. Zia Ur Rehman, Supdf for respondents present. Appellant, seeks
| | . adjournment on the ground that his counsel is not available today.

Adjourned. Case to come up for arguments on 13.06.2019 before

D.B.
v
(Ahnjﬁassan) _ | (M. Amin Khan Kundi)
| Member _ Member
i .
| - |
i 13.06.2019 Counsel for the appellant and Mr. Kabirullah Khattak, Additional
- '

AG for the respondents present. Argumepts heard and record perused.
Videlour detailed judgment of today consisting of .three pages'
plaped on file, this court has got no jurisdiction to entertain the present
appeal. As such the present service appeal is returned for want of =
juriédiction. However, the appellant is at liberty to approach proper
fo.rum subject to all legal objections. Paﬂieg are left to bear their own
costs. File be consigned to the record room.
13062019 Yptoommacorio

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER

"(AHMAD HASSAN)
MEMBER




£25.09.2018 - Appellant absent Learned counsel tor the appellant is also absent
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Mr. Muhammad Jan Deputy DlStI‘lCt Attorney for the respondents present ‘
Adjourned To come up for arguments on 13 11.218 before D B.

(Hussain Shah) ~ (MuhaMinid Hamid Mughal)
Member Member ;
13.11.2018 gompm Due to retirement of Hon’ able Cha-l.r-man the Trlbunal 1s

deﬁ‘mct.‘ Therefore, the case is adjourned for the same on
28.12.2018 before D.B.
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15702.2018 : B Appellant in person present. Mr. Zia Ullah, DDA for the
o - respondents  present. Rejoinder submitted. Appellant _'sgeks :
“adjournment as. his counsel 1s not in attendance. Granted. To

come up for arguments on 17.04.2018 before D.B.

17.04.2018 . Appellant in person present. Mr. Kabirullah Khattak,
Additional AG alongwith Mr. Abdur Rahsid Tareen, Admin Officer for

the respondents also present. Appellant seeks adjournment on the
ground that his counsel is not available today. Adjourned. To come up
for arguments on 02.07.2018 before D.B. '

{-Ahmatﬁsén) ~ (Muhammad Amin Khan Kundi) -

‘Member . : Member

_ ()2.(%7{2018 - Appellant in person and Addl: AG alongwith Mr. Fazal
Amin, Supdt for re_épondents present.  Appellant- seeks

adjournment. Adjourned. To come up for argumcnts on 21.08.2018

before D.B.
A
(Ahmad Hassan) A (M.AAn.jin Khiu#lKu‘ndi)
S Mcember Member :
o)grelf  Dve to  Eid-d H3 ke yooa kbt
| e n9e 1§ adTorneA >0
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i‘l C o 14.04.2017 “Courisel for the appellant present Mr Abdur Rashid Taree%
' Admin Officer alongw1th Mr Ziaullah, Government Pleader for the

. respondents also present. Learned counsel for the appellant requested

- for adjournment. Adjourned To come up for rejomder and arguments

on 03.08.2017 before D.B.

(Ahma Has's.an)‘ (Muhamrnadﬁn Khan Kundi)
Member - ‘ Member
03.08.2017 Appellant in person and Asst: AG alongwith Mr. 'Abdur'""

Rashid Tareen, A.O for the respondents present. App’e’llént seeks
adjourn_ment. Adjourned. To come up for rejoinder and arguments

on 08.12.2017 before D.B.

08.12.2017 Appellant in person present. Mr. Muhammad Jan, Deputy
District Attorney for the respondents also present. Appellant seeks
adjournment as his counsel is not in attendance. Adjourned. To

oy

come up for arguments on 15.02.2018 before D.B.

- | (Ahmad Hassan) "(Muhammad Amin Khan Kundr)
Member (E) ' Member )




12842016 _ -Appellan_l in person and Mr. Muhammad Shba_ibi_‘
' Assistant ‘alongwith Addl: A.G for’ respcimldefnts_‘ present.

Written r'ep!y by the respondenté submitted. The appeal 1s

TN ‘ assigned o D.B for rejoinder and final hearing for
AR 22.08.2016.

. L]
~ Chaifiman

- 22.08.2016 Appellant in person and Mr. Ziaullah, GP for respondents
present. Appellant requested for adjournment. Request accepted.

To come up for rejoinder and arguments on 12.12.2016.

Ch an

112.12.2016 ~ Since 12" Decémbef, 2016 has been declared as a public
‘ holiday an account of 12" Rabi-ul-awal. Case is adjourned to

14.04.2017 before D.B.
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Security & Pr/ocess Fe

’

Appellant Deposifed

29.10.2015

. appell':é*:r:i’i*‘afgﬁed‘ihat the ‘appellant was serving as Accounts Clerk int]

~while appellant ignored despite entitlement. That the said up-gradation i

; £
éecurity and process fee within 10 days, notices be issued to-thejy

25.02.2016 .

office of XEN and was entitled to up-gradation alongwith similarly placediil:

employees who were granted up-gradation vide order dated 20,5.2@

order came into the notice of appellaht on 18.3.2015 where-afte

employees.

/ Points urged need consideration. Admit. Subject to deposit
respondents for written reply/comments for 29.10.2015 before S.B. .

\.
: o Chédfrman

Appellant in person and Addl: A.G for respondents present:

Requested for adjournment. To come up for written reply/comments

Cha%n

on 25.2.2016 before S.B.

Appellant in person and Mr. Abdur Rashid Tareen, AO
alongwith Addl: A.G for respondents present. Written rebly ‘not
submitted. Requested for further adjournment. To come-ﬁp for

written reply/comments on 28.4.2016 before S.B.

Me(l@)b?r



Form- A

FORM OF ORDER SHEET
Court of A -
Case No. _814/2015
S.No. | Date of order Order or other proceedings with fsigr‘iature of judge or Magistrate
‘ ‘Proceedings ‘ '
1 2 3
1 114.07.2015 The appeal of Mr. Muhammad Rafiq presented today by
Mr. Muhammad Adam Khan Advocate may be entered in the’
| Institution register and put up to the Worthy Chairman for
-proper order. _ A .
REGISTRAR .
2 1S3 This case is entrusted to S. Bench for preliminary
| hearing to be put up thereon /.95
CHAJRMAN
5 16.7.2015 None present for appellant. The appeal be relisted

for ﬁreliminary hearing for 31.7.2015 before S.B.

CHAMRMAN -
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Before The Service Tribunal, Peshawar.

Service' Appeal No. 8‘y 12015.

Muhammad Rafiq v/s  The Chief Secretary etc;

INDEX:
S/No. Description of documents. Annex: Nos from to
1. Memo; of Appeal & affidavit. /-3
#  Memg;af addiresses:
A
8,. Copy of Notification. A /7 —
3. Deptl; Appeal with postal receipts. BtoE s /o
%  Letter dated 25/07/2014. F =
8- Letter of retirement. G /2
4. Writ Petition and judgement. H&I /3 — R0
$.  Vakalat Nama. 2/
Totak: o7 /
&
Appellant
M{Zﬁx% fig
Through:

1q|(o7l~zo 'r;_.(

MUHAMMAD ADAM KHAR
BALLE Advocate ~ ..
High Court Mardan =~




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

Service Appeal No. glg_/zol_;‘

Muhammad Rafiq -II (Ex-Accounts Clerk office of The X.E.N, C and W Highway
Division Swat, SaiduSharif) resident of village Ayubkhan Killi Parkhodheri District

Mardan. :
o e Appellant
£.% .. Provinés
VERSUS Bervice Tribunal
Dlary Do ;
aased /AL A2l
1. The Chief Secretary, The Government of KPK, Peshawar.
2. The Secretary, C & W Department, KPK, Peshawar.
3. The Secretary, Finance Department, KPK, Peshawar.
| 4. The Secretary, Establishment Department, KPK, Peshéwar. ,
.......................................................... (Respondents)

APPEAL UNDER SECTION-4 OF THE SERVICE TRIBUNAL ACT- 1974,
TO THE EFFECT THAT THE NOTIFICATION NO. FD/SO (FR) / 10-22/2014
DATED 20.05.2014, WHEREBY THE PAY SCALES OF MINISTERIAL STAFF
i.e, JUNIOR CLERKS, SENIOR CLERKS, ASSISTANTS
AND SUPERINTENDENTS, ARE UPGRADED, WHILE THE ACCOUNT-
CLERKS, INCLUDING THE APPELLANT, ARE DEPRIVED FROM THE
BENEFITS OF UPGRADATION OF PAY SCALE AND THEY ARE KEPT IN
THE PREVIOUS PAY SCALE OF .BPS-9}‘

That the Appellant was employed in the C & W Department, as Accounts Clerk
(BPS-9).

That the post of Accounts Clerk is filled up by promotion-from amongst the holders
of the post of Senior Clerks.

That the post of Assistant is filled-up by promotion from amongst the holders of the
post of Accounts Clerk.
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4. That the Govt; of KPK (Finance Department) /Respondent No.3, upgraded the pay
Scales of ininisterial staff vide Notificétion No. FD/SO(FR)10-22/2014 dated
20.05.2014, upgrading the payscales of Assistant from BPS-9 to BPS-14 and the
Junior Clerk from BPS-7 to BPS-11.

Copy Annexure —A’).

v~ ’
S. That the payscale of Accounts clerk is not upgraded and still kept in BPS-9.
6. That the Appellant came across the aforesaid Notification on 18.03.2015, and
preferred departmental Appeal therefrom on 19.03.2015, which is not responded .

(Copies Annexure ‘B to E°).

7. That the Notification in-question to the aforesaid extent is illegal, based on
discrimination and against the principles of natural justice, on the following

amongst many other grounds:-

GROUNDS

A. that as a result of the impugned notification, the Senior Clerk (BPS-14), when
promoted to the post of Accounts Clerk, will adversely repatriate to the payscale

BPS-9 instead of raise in pay scale.

B. That similarly, the Junior Clerk (BPS-11), when promoted to the post of Senior
Clerk - (BPS-14) and then on prometion to the post of Accounts Clerk, will also
repatriate to the payscale in BPS-9.

C. That the post of Accounts Clerk exclusively exists in the C & W Department, in the

Province.
D. That the post of Accounts Clerk is part and parcel of ministerial stéff,

E. That the post of Assistant is reserved for Accounts Clerks by promotion.

F. That the Secretary C & W Department / Respondent No. 2, vide letter
No.SOE/C&W24-60/2013-A/C dated 25.07.2014 had recommended to Respondent
No. 4, for the upgradation of Accounts Clerks. Copy Annexture-F.

G. That the referred anclogy will hamper the benefits of promotion of Senior Clerks, as

well as, the Junior Clerks, also.
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H. That the Appellant is retired from service on attaining the age of superannuation
on 03.04.2015. Copy Annexure-G

I. That the Appellant being the members of the ministerial staff, has the legal right to
be treated alike the Assistants, Senior Clerks and the Junior Clerks.

J. That the Appellant had approached the High Court Peshawar for the redress of his
remedy in Writ Petition No.1069/2015, which was disposed-tkﬂ' on the grounds of
jurisdiction on 14.04.2015. Copies Annexure- H & 1.

K. That the appellant seeks permission of this Honourable Tribunal to claim farther
groundé also.

It is prayed that this August Tribunal may graciously be pleased to accept
this Appeal and to direct the Respondents for upgradation of the post of Accounts clerk on

the anology as per other ministerial posts so upgraded, with retrospective effect.

The costs of this Appeal may also be awarded in favour of the Appellant against the

Respondents.
Dated:__/4 /07/2015. APPELLANT
(M/uZa/n%%ﬁq )
Through;
Muhammad Ad;m Khan
- Advocate Mardan
AFFIDAVIT

I, Muhammad Rafiq /Appellant, do hereby state on solemn affirmation that
the contents of this appeal are true and correct to the best of my knowledge and belief

+ Deponent

MII/IZM fiq

DILARSM KHAM |-

Advocate \
ot - .

o L ones 07 —
| 29/)
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Govaaﬁhﬁtﬂ‘h? KHYBER PAKHTUNKHWA £
FINANGE DEPARTMENT - PAGE ﬂO e
. (REGULATION WING) . . ‘

Dated Peshawar, the 20-05-2014
- et . *

NOTIFICATION . N

'NO F’D/SO(EB)IG-ZZIZOM The competent authonty has been pleased to accord sanction to the

upgradauon of pay: scales of the followmg posts, wherever exist, in all the Departments / Ofﬁc& AO&“ KH&N«
(exccpt Cav,nl Secretariat) of the Go'\‘Iér'nment of Khyber Pakhmnkhwa with immediate-effect:

..1,"\
—.|S. No Nomcnclature of the post — Existing Scale Upgradcd Scale , b
1 . | Superintendent . . BS-16 3].38-17
. 2 Assistant K BS-14 BS-16 o
3| Senior Clerk =1 "Bs09 - BS-14 - -
. |JemiorCleck -~ TBS07 - |- BS-ll
The pay of the exasung mcumbents of the posts shall be fixed in higher pay scales al :
e stage next above the pay in the lower pay scale.
P ) R " Al the concerned Departments will .-mcnd their respectivé service rules 1o thc samc cffec:

¢ ~ - * _inthe ptescnbedmanner 2
+ . .

"~ SECRETARY TO GOVT OF KHYBER PAKHTUNKHWA
- FINANCE DEPARTMENT
F.ndst No. & Date even.

“Coi

of the above is forwafded for information and necessa

1. PSto Addmonal Chief Secremy, FATA.
.2, All‘Administrative Secretaries Government of Khyber Pakhtunkhwa.
. 3.- Senior Member, Board of Revenue, Khyber Pakhtunkhwa Peshawar. .
4, Accountant General, Khyber Pakhtunkhwa, Peshawar. . .7
Secremy to: Govcrnor, Khyber Pakhmnkhwa. Peshawar” E :
6. Principal Se:mary to Chief Mxmsw. Khber Pakhtunkhwa. -
. 7. Secretary Provincial Asscmbly, Khybu' P.\khmnkhwa. ’
- 8. Al Heads of Attached Departments-in-Kk yber Pakhtunkhwa.
9.
1

action to the: -

Registrar, Peshawar High Cotrt, Peshawar,

0. All Deputy Commissioners, Political Agents, District & Sessions Judges / Executive District Officers in
Khyber Pakhtunkhwa.

: Vﬁ 1. Chairman, Khyber Pakhtunkhwa, Public Service Commissjon, Peshawar.
<. - '{2. Registrar, Service Tribunal Khyber Pakhiunkhwa.
. - -13: All the Autonomous and Semi Autonomous Bodies.in Khyber Pakhtunkhwa. .
34, Secretary to Govt of Punjab, Sindh aad Baluchistan, Finance Department, Lahore, Karachi and Quetta.
a 15. The District Comptroller of Accounts, Peshawar, Mardan, Kohat, Bannu, Abbottabad, Swat and D.). Khan.

16.> The Senior District Accounts Officer Nowshera, Swabi, Charsadda, Haripur, Mansehra and Dir Lower.
- 17. The Treasury Officer, Peshawar. '

- L18. All District/Agency Accounts Officers in Khyber Pakhtunkhwa / FATA.
19. PSO to Senior Minister for Finance, Khyber Pakhtunkhwa.
_ 20, PSO to Chief Secretary, Khyber Pakhtunkhwa.
21. Director Local Fund Audit, Khyber Pakhtunkhwa Peshawar.
"22. PS to Finance Secretary.
23. PAsto All Additional Sccretanesl Depnty Secretaries in Fmance Depanmem
. Al Section Officers/Budget Officers in: Finance Department.
. Abbas Khan President of Khyber Pakhtunkhwa Civil Secretariat Supcrmtendent Assistant, Clotk-
. Association with reference to his application No. PRKPS/SAGA/2- -1/2013 dated 8-01-2014

SECTION'OFFICER (FR)




To
1. ‘The Chief Secretary,
Govt. of KPK

S ——

Pechawar, ACAM KHAN

2. The Secretary, mb
C & W Department, ADAN =N
Pesnagwar,

2, The Secretary._

Finance Department,
Govt, KPK,

Peshawar,

THROUGH: PROPER CHANWEL

——— - —— M gy ——— - - - O - -

Sub: REPRSENTATION AGAINST THE NON-UPGRADATION OF
THE POST OF ACCOUNTS CLERKS,

———— - - - — ——— S P T —— . - D iy - —— — — e

Sir,

It is submifted that the post of Accounts
Clerks is not u;graded, while upgrading th? other
miniterial post%s including the éenior glerks end others
vide Finance Department, Wotificationm No. FD/SO(FR)10-22/

2074 dated 20.05.2014,

Contd.,e...2/=
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‘It is submitted that the-post of Accounts Clerk

is filled up by promotion from .the post of

Senior Clerk.

Thr?ugh'the refer?ed Notification dated 20,5120ﬂ&
upgrading the post of Sewnior Clerk from BPS-9

to BPS-14% and even, the post oquyniqr Clerk
is.upg?eded frgm BPS..?7 fo BPS-{1:

Bué. the post of Account% Clerk  (BPS-9 ) is-
not up%radedi

I was promoted from the post of Senior Clerk to the

post of Accounts Clerk (BPS-9) vide Office order

No. 4A77-8,1045/CZ/CWD dated 01.01.2013,

While, upgrading the Senior Clerk from BPS-9 to EPS-14,
the post of "Adcounts Clerk is still kept id?PS-9.
Resultantly, I am subjected to financial loss. While,

I am a? the verge of age of supranuation and will



Page-3

retire on 03,04,2015, as per Office order No, -

1142/66-E dated 27,02.2015,

Moreover the salary of Accounts Clerks is fixed

in BPS-14 in the relevant Departments of “the

" other Provinces.

The post of Accounts Clerk is clerical/ministerisl

in nature.

The Accounts clerks have constitutional right to

be treated enquelly and to be granted BPS-14, with

re%rospective effect.

It is prayéd that the post of Accounts clerk may be

upgraded so af that my p8y and pension are fixed

-

accordingly.
Yours ObediiKEQ
NEQN
( MUHAMMAD RAFIQ (II)
Accounts Clerk
Office of The XEN C ey Highway Div:
Swat.,
* Address: Parknho Dheri (Ayudb Khau KILi)
Dt; 19.3.2015 ' Tehsil Tekht Bhai Mardan.
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GOVERMENT OF KHYBER PAKHTUNKHWA %
COMMUNICATION & WORKS DEPARTMENT / %)
. e

No. SOE/C&WD/24-60/2013 wc  ~ 9€ — i%
Dated. Peshanr, the July 25, 2014

To ( e ™
- The Secretary to (""¢
. Govt of Khyber Pakhtunkhwa , . ATT et
} Establishment Department, Peshawar ’ m
. Subject: Up-aradation of Pay Scale of Account Clerks from BS-09 to BS-11 -
" Dear Sir, . - . . ADAM KHM}

| am directed to refer the E&A Department Notification No.SO(R-IV)ERAD/1-14/2014
dated 12.06.2014 on the subject noted above and to state that Govt of Khyber Pakhtunkhwa
has upgraded the clerical (rﬁinisterial) posts viz Junior Clerks, Senior Clerks, Assistants and
Superintendents vide Finance Deoartment circular Nn.FD/SO’(FFiJ-iO-zzl'ZOM-dated 20.05.2014,

2. The post of Accounts Clerk (BS-09) which is also a clerical post and exclusively exists in
the Public Works Departments of the provinca i.e. C&W, PHE & imgation Cepartments as
regular gstablishrﬁent appearing in the budget grants by the Finance Cepartment has again
been left over because in the last up-gradation .during 2007 the Senior Clorks were upgraded lo
BS-09 while the Accounts Clerks were left in their same scale (85-09) without up~gradation.

3. As the promotion in the Works Departments is carried out fram Junior Clerk to.Senior
Clerk, Senior Clerk to Accounts Clerk, Accounts Clerk to Assistant, Assistant to Superintendent
and s0 on, in light of ths service rules in vogue since the incébtion of Public Works Deptt (s) but
in the appointmentrecruitment rules of 3l 03 departments notified in March 2010, the post of

Senior Clerk and Accounts Clerk were clubbed being same grade by the Standing Service
Rules Committee. -

4, Now. due to up-gradation of Senior Clerk from BS-09 to BS-14, the Accounts Clerks are
Jeftin theAsame scale i.e. BS-08 which has further Created greal despondency amongst them on
the one hand and on the others by the way of seniorily, the Accounts Clerks stand seniors than -
Senior Clerk. On.the up-gradation of posl of Senlor Clerks from BS-09 to BS-14, the promotion
case of Senior Clerk (BS-14) to Accounts Clerk (8S-08), who are in line of promotion is stuck up

due to difference in basic pay scales, as'a result-thereto, the promotion of Junior Clerk to-Senior
Clork will alne hanpne :

5. Siniturly \ho post of Assistant as por lObi’l_.lltrl\Ur\l fulos 1 rosarvod 1o Accounls Clork

whiio at prasent carry BS-08, therefora It has further crealed anomaly because Sonior Clerks
carrigs BS-14,

. Tho domund of Prosidont Alj Pukistan Clorks Associalion has boon processod and B
working paper was forwarded to Finance Bepartment for reconsideration by the Up-gradation
committee for removing the anomaly (copy enclosed). However in response it has been advised !
to take up the case with Establishmant Degartrin'enl for placing befors the High level committee
under the chairmanship of Chief Secretary KPK for restructuring/up-gracation of the said post.

The working paper is therefore forwarded for further placing before the committee as explained
above. s i '

Yours taithiully

ER (Csib)
‘Endst even No. & date

Copy forwarded to the:
1. Section Officer (FR) Finance Debartment, Peshawar
2. PS to Secretary C&W Department, Peshawar
. SECTION OP'FI(:[FI! {Csiv)




CHIEF ENGINEER (NORTH) A
COMMUNICATION & WORKS DEPARTMENT T
GOVT. OF KHYBER PAKHTUNKHWA, PESHAWAR™

NO.Z[QZ /66-E . Dated: 27 /1220185

Vs

Office Order. 4 i
' ANNEXURE __.-—---m?

STED

Mr. Muhammad Rafiq (Accounts Clerk BPS-09) $/O Muhammad Ayub 4k :
attached to C&W High way Division Swat, Shall stand retired from Government Service ADAT RIRAR!
with effect from 03-04-2015 (-A.N) on attaining the dge of superannuation (60 years)

- according to his recorded date of birth 04-04-1953 in Service Book.

Under- the provmon of the substituted Rule-20 of the Khvb‘er
Pakhtunkhwa Civil Servants Revised Leave Rules, 1981, sanction is also hereby
L accorded 1o the encashment of lump sum amount equal to 365-days pay in lieu of LPR,

out of the leave available at the credit of above named official.

é/‘ (Engr: Muhgnmad ljaz Yousafzai) A

& @/thcf Engincer (North)

Copy forwarded to:-
1} The Chief Engmeer {(Center) C&W Department Peshawar.
‘ 2) The Superintending Engineer C&W Circle Swat for information to
s his letter No. 2976/8-E dated 20-02-2013. '
PO 3) The Executive Engineer C&W Highway Division Swat.
4) The District Account Officer Swat.
5) The Official Concerned. :

e e _ Chief Engincer (Nor.th)

-

Block-C 31 Flaor. Attached Department Complex Khyber Road Peshawar
PH: 091-9210456 FAX 091-9210478 E-mail: cnmmrthlrr‘\ ahoo.com

Aril Waheed doc:
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710 THE EFFECT THAT THg NOTIRICATION No.

1. Abdul Akbar Accounts Clerk, Offric

e of The XBN

C & W Highway Division, Mardan.

2. Muhammad Rafiq (II) Accounts Clerk, of The

XBN  C&W Highway Division, Swat, Saidu Sharif,

- - Y e o

VERSUS

[ T

1. The Chief Secretary The Govt. of KPK Peshawar,

2. The Secretary (& W Department, KPK Peshawar,

5. The Secretary Finapce Department KPK Peshawar,

4, The Secretary, Establighment Department,

KPK, Peshawar, Re“s'por;dents )

-

CONSTITUTIONAL PETITION UNDER ARTICLE~199 OF THE

CONSTITUTION OF ISLAMIC REPUBLIC OF'PAKISTAN 1973

FD/SO(FR)/
10-22/204 DATED 20,05,2014, WHEREBY UPGRADING THE

Contd.. . c ..».‘2/"

23 APR 2m8™




PY 5. Leafned counsel for the appellants opposed the contention of learned
Additional Advocate General and contended that the appellants are entitled for
up-gradation and this court has also jurisdiction to entertain the present appeals
and prayed for acceptance of both the appeals.

6. Admittedly in the present service appeals the matter of up-gradation is
involved and the appellants have prayed for up-gradation. The issue of up-
gradation does not form part of the terms and conditions of service of the civil
servants, therefore, thié court has got not jurisdiction to entertain the pr‘esent
appeals as it was held in 2016 SCMR page 859 that the issue of up-grédation
does not fall within terms and conditions of civil servant.

7. In light of the above discussion this court has got no jurisdiction to
enfertain the present appeals. As such both the appeals are returned for want of
jurisdiction. However, the appellants are at liberty to approach proper forum
‘subject to ail legal objections. Parties are left to bear their own costs. F i'le be
consigned» to the record room. |

ANNOUNCED
13.06.2019

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER

AHMAD HASSAN) . $
MEMBER : ‘ S
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PAY SCALES OF MINISTERIAL STAFF i.e. JUNIOR Clenk Semd ‘

A

-

CLERK, ASSLSTANT AND SUPERINTENDENT, THE IN&)UMBEI\ITS'
_OF THE POST OF ACCOUNTS CLERK IS DEPRIVED FROM THE )
BENEFITS OF UPGRADA_T:ON -oﬁ .PAY"SCALE AND K&PT IN-'

- THE OLD PAY SCALEl OF BPs;g, IS WITHOUT LAWFUL

AUTHORITY AND QF_NO'LEGAL EFFECT TO THE AFORESAID
EXTENT AND FURTHER DIRECTION TQ RESPONDENTS FOR

ﬁPGRADATIQN OF PAY SCALE OF ACCOUNTS CLERK LIKE

A

el . :
THE MINISTERIAL STAFQ{RETROSPEGTIVE EFFRECT.
4

Sir, .

1. That the Petitiongrs ére employgd iﬁ the C &y
Depertmgnt,'as Accounts Clerk (BPS-9),

2. That the-postAof Accounts Clerk is fil;ed up by _

promotion from amongst the holders of the post -

of Senior Clerks,

ffx5;~That the post of Agsistant is filled -up by promotion

firom amonget the holdrs of the post of Accounts Clerk. -




]

a'

FH.ED r,éDAY
5'1\7, um?@.. " 245
Dcpé,ry Regwf{smr

2 4AIAR 2015

Departm

Scales

en@/ Respondent Ny, 5, upgraded the pay

of ministerial staff viderNotification

No. PD/SO(FR)10-22/2014 dateq 20,05,2014,

~upgrading the pay scale¥ Assistant from BPS-14 .

to BPS.

and the

&

16, the Senior Clerk from BPS-9 to BPS-14

Junior Clerk from Bpg.- to BPS-11,

COBY ANNSXURE ' 4+

S. That Pa
and sti
6. That th

Notlflc

COPIES

7

¥ Scale of Accounts Clerk is not uggraded 1“111 €
11 kept in EPS—9.

e Petltloners represented against the aforesald
atlon, “which is-uhrespgn&ed.

ANVEKURu 'B' AND 'C*

23 APR 2N




. e——

GROUNDS

(4)

(B)

>

(

X

)

That the Senior Clerk (BPS-14), when promoted
Y -

to the post of ‘Accounts Clerk, will repatriate

g . .‘ %
to the/ BPS-9 instead of raise in pay scale.
L , .

That the Junior Clerk (BPS-11) when promoted

to the post of Senior Clerk AFS.14 and then

ﬁaﬂwﬁ*eiz

to Accounts Clerk will be- repatrlated to/ BPS-9.

cew(A.

That the post of Accountslexblu51vely exists

in the C & W Depertment, in the province.,

That the post of Accounts Clerk is also a

clerical post and the pdst of Ascistant

ie. reserved for Accounts Clerks by promotion.

Thet even in the upgradatior during 2007 the § 

Senior Clerks were ﬁpgraded from BPS-7 to BPS-9.

But, the accounts clerks were left in BPS-9,

%
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e L e

o
L3

Page-y 2
(F) That the Seéfetary C&wy Departmeﬁt/Respondent
Mo." 2, vide lettep No bOh/C&W)24noO/2015—A/C

Copy Annexure 'p¢

-n-—--u--.npcpn----—-...

(G)  That the referreq Mamoly will hamper the |
A | i
- Promotiorn of Senior~01emks, as welil gg; the
Junior Clerisg, also,
(H)

That the Petitionerwaie &t the ver
. A

L4

ge of age

. of Superanuation and the are Ordered to be

retired on 24,03, 2015 apg 03, 04 2015 Teéspectively

imade X e, —---

. - . Ccopims ARb ANNE % URR "L & F"

--q.—-—_ -

That the Petitioners being the members of the

ministeria}l staff havg the constitutlonal rlght

to be treated allke the Ass1stants, Seniof Clerks
.and the Junlor

’
i
'
i
i
i

Clerks in the Televant Dépa%tment
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Page-§

(J).

That the Petitioners seek legve of this

Honourable Court to claim further grounds

N

also,

It is prayed that on acceptance of thig

Petition, the impugned notification, to the extent

of not upgragling the bpst of the Accountse eclerk

may be declared without lawful,. authority and of

no legallgffect,»further,dirécting the Respondents

to upgradeg the post of Adcount
[%

L4

s Clerk with

R v

2 i, Tt
T

retrospective effect,

The costs of this Petition may also be

awarded'in favour of Petitioners against the

Respondents.

Petitioners :
i ‘.‘ZM
LIRS

Abdul Akber end Muhammag Hafiq

AThrough | *~/4é44“

-

MUHAMMAD ADAM KHAN
Advocate Mardan,

MUHAMMAD ADARM KHAN
B.A LLB Advacate
High Court Mardan

" Diy 21.03,2045
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. . - FORM “A” A N b
. FORM OF ORDER SHEET /" ¢ ~ é\ KN
[~ B kY e—
Court of { i \‘a O4on KHASY
s e
' Loyl L]
Case No. 1\ ?.f;\ /Z{TE//
\\ % q‘/}/

Date of order | Order or other proceedings with signatuve gf J udge T
or proceedings | Magistrate and that of parties or counsel where necedshr(f \™.
2 P - = : B

PO
J.

14.042015 | wP No.1 069-P/2015 (M).

Present: Mr. Muhammad Adam Khan,
o Advocate for petitioners.

3k ok ok ok ok ok ok o

NISAR HUSSAIN KHAN, J.- Petitioners seek

issuance of an appropriate writ for declaration of

Notification ~ No.FD/ SO(FR)/ 10-22/2014,  dated

20.05.2014, as discriminatory to the extent of

- petitione_rs, who _héve- been kept in BPS-9 by

dépriving of the up-gradation, with further direction

to respondents for up-gradation of pay scale of | °

.

Accounts Clerk, like other ministerial staff with

retrospective effect.

! e » 2. It is averred in the petition that petitioners _
are employed as Accounts Clerk (BPS-9) in C&w

. Department. The Government of KpPK (Finance

/ ) . .-
P , ~ «( Department) vide Notification No.FD/SO(FR)10-

22/2014, dated 20.5.2014, up-graded the pay scales |

of ministerial staff including the pay scales of the

Altaf Hussain, P.S,

D:\Ashfaq\WPB-2015\Decide\ 1069-15 Abdul Akbar vs Chief 8eeretary 16.04-2015 Ann

e e



PAGE 4O 9?0_

Assistant frem BPS-14 to BPS-IG, the Senior Clerk
froﬁ BPS-9"to BPS-14 and the Junior Clerk from

BPS-7 to B.l.’S-ll. While-the"p'ay scale of Accounts
Clerk, which is held by the petitioners, has not been
o | up graded They are still workmg in BPS-9.
Petltloners have averred in. Para~6 of their petition
that they have filed the representation against the said

Notification before the Competent Authority but the

same has not been responded as yet.

Since no final order on representation of |
petitioners has been passed by the Competent.
Authority as yet, which is sti]] pending disposal, we,

without dilating upon merits of the case, deem it

. proper to direct the Competent Authority to decide

P ' . the petitioners® representation  through a  well

reasoned = and speaking orﬂer but strictly  in

accordance with lavv and rules on the subject,
positively, within a period of one month and if the
petitioners, even then feel incensed, they may

approach the proper forum, if 50 advised.

L 7 N

4, With these observations, this writ

petition is disposed of
0%1& g:?e%uﬁze&mw ,4,// W /&’7] fhss ”“%’ (/
Gels| o Pl 24 1, 7

23 APR 205
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“In the Cowrt of

(Petitionér) .
' . /é ‘ . ) (Plamtlff) . ¥ 4
W“'Mm’/ % v (Appellant)
VERSUS =
Co - 1 (Respondent):
A % . ele . . o
) c % "g’e& 7. t : (Defendant) -
I.'\.yr: Mu/(,\‘@ | Qg,h,? T .. the
above noted %ﬁ&/ - . - . do-
hereby appoint and constitite Muhammad Adam Khan;; _Advbc'atég'l\narc:iah_ as
. :Counsel i subject proceedings and agltho_rizgihim to appezi:';‘plcakl étc., co.mpro,m.isé, ivitl{di‘%iw or ‘
refer 1o arbitration for me/us, as my/our Advocate in the above noted matter, without any li}ll)i“?l_\.' .
for his default and with the authority to engngé/appbint any o‘;her,"Ac]vocate/Counéél at 111'):;/0;:;1:-- -
behalf ail sums and amounts payable or deposited on my/our account in the above noted mattér. ; .
%‘;‘-.\;m ' :
AR . e
‘5;;:@::“ (SIOI‘IdlUIC ol Cllulll,i .
) ‘i‘:“rz- é A
'i‘“.,?i'? “ .’;“ .
e : MUHAMN’AD AoAxfs KHA?\
5 U BALLBAdvosaie 3
. o . . . L. H'gh Coul_t [“ rda‘!" H

Q{» X ‘BT
'K‘mnchl M':rkel"Soek
BT »&Mwﬂ..\bf"

e B e T

-
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" BEFORE THE PROVINCIAL SERVI CE TRIBUNAL, PESHAWAR

. Appeal No .814 /2015.

Muhammad Rafiq V/S  The Chief Secretary etc;

Rejoinder on behalf of Appellant:-

Pry; Objections:

incorrect and misconceived .Denied.
incorrect and misconceived. Denied.
Incorrect. Denied. |
Incorrect. Denied.

Incorrect. Denied. .

Incorrect and false. Denied.

N O LA N R

Incorrect and false. Denied.

-

-~ On Facts:-

i. - Does not need repily.
ii. to iv.) Needs no reply.

v.  Notdenied by fés_pondents. Need no reply.
vi. ~ Incorrect .denied.
vii. incorrect. The power conferred on an authority is to be exercised in a

judicious manner. Applicant has the right to be treated equally with others.

Grounds:-

A & B. Based on Malice. Denied.
C ToF. No further Reply

G'. -Equal Treatment is the:cons'titutional right of every person.
H. Needs no reply. ,
I False and based on malice on the part of Respondents.

J. The denial is based on malice.




-iTr.

K. False and misleading. Denied.

It is prayed that on acceptanbe of the Appeal, the Respondents may be
directed to upgrade the post of the Accounts clerk on the analogy as per other
mmlsterml posts so upgraded with costs. '

Appellant

Dated: o1, 02.2018 N | |
‘ (Muha%\il/

Through:

Muhammdd Adam Khan
Advocate Mardan.

Affidavit e e - .
| Muhammad Rafiq / The Appellant do hereby state on Solmn

affirmation that the contents of this Rejoinder, as well as, the memo, of
Appeal are true and correct to the best of my knowledge and belief and
further that the objectlon raised by respondent are incorrect, misleading and .

based on malice. :
_ Deponent

, (mh};% :g/{
b

v LARAMK ;
o1 : 'M

Not : /?Lbi._ Tardan

o)
Q%;:P.@.ES‘_.. 3 o | S/



