Date of
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Order or other ;:iEOC_Géd.Ehg-S with signature of Judge or

order/ Magistrate
progeedings |

BEFORE THE KHYBER PAKHTUNKHWA _SERVICE
TRIBUNAL. PESHAWAR |

Appeal No, 876/2015

Zahir Ullah Versus the District Education Officer (Male)
District, Mardan and 2 others,

JUDGMENT

MUIIAMMA 1D AZIM KHANATRIDL CHAIRMAN:-

B Counsel for the appellant and Mr. Muhammad Jan,
Government !_:’_lcadc‘r aloné_wilb AI—I’anwe.du?' Rahman, - AD
(1.itigation) 1’61‘: -l;éép-(',)l{j(iciﬂ'é | }'jl*esfc::iﬁ:': grliejo'_indcrv submiiicd by

lcarned counsel for-the appellant. . i 2

2. Zahir Ullah Ex-PST Teacher hereinafter referred to s the
appellant has preferred the insiant; service appeal under Section 4
of the Khyber P_akh_tup_ldnvab_S_c.r?.vi.cq T;ibu}na} Act, 1974 :agaiust
order dal‘cc_i'()‘G.OS_.Z()l-fl comlmmicalcc_i to him on }4.2(:)4_.2015 vid‘c
}:\jhich he was removed  from Sc!'\'icp and wlw.:"e«against his
-cl-cpanjlnj';‘np.al app_elz_ll ciilatevd 29..0;4.2015'_ was. not lresponde_d
c_fmstrai;}_ing the aiplg)!.eil}gll_‘l'y}o‘ prefer the instant service appeal on

05.08.2015.

3. Bricf tacts of the casc of the appellant are that the appellant
was appointed as PST on 17.12.1987. That while serving as such
he applied for carned leave which was sanctioned w.e.f.

18.10.2005 to 17.04.2007. 1t was on 24.5.2011 when appellant




| submitted application to £.D.O (Schools & Literacy) Mardan for

adjustment  followed by similar applications to different
authoritics. Iinally the appellant was removed from service vide

order dated 06.05.2014 on the allegations of willful absence

came In his notice after perusal ol comments submitted in the
High Court dated 05,07.2014 which constrained the appellant to
withdraw the Writ Petition on 14.04.2015 where-afier he

preferred departmental appeal on 29.04.2013.

4 Le'a.mcd counsel for the appellant has ';ix;giicci lh-Ejl’[ tl]étlgﬁ
l‘hc; a{::'_p‘cliant‘ has remained absent l"t‘oin service '\fvitjhc)Qt 'émy
Sahcﬁliéﬁ feave but he was available to the respondents to Iag,t the
aliiéé&llibhé ol \\vil‘l_'["’.ul absence and justily his stance, That 1hc

appellanl’ was not associated with any enquiry despite “his

appellant is against facts and law and liable to be set aside,

5. Learned Government Pleader has argued that when the
absence is admitted then there is no justification to dircet the

respondents to conduct any regular enquiry. Reliance was placed

Pakistan).. -

6. We have heard arguments of learned counsel for the parties

and.pgrused the regord, .

7. I Is evident from the record that thg:‘-ap;éellanl' has put in

alimost 17 years service. The appellant was. available to the

which order was nol communicated to the appellant and which

availability and as such the impugned order of removal of

on judgment reported as 201 1-SCMR=-1429 (Supreme Court of

e Nty e



-

the s‘f,cfspg)gldgms were obliged to have conducted a proper and
regular ¢nquiry as required under the (mvcmmcnl Sewmtx
(Efficiency & Discipline) Rules, 2,0] I. In the absence ol aﬁy
such ¢nquiry we observe that the appellant was cond‘gmﬁned

unheard and treated otherwise than in accordance with law.

8. In view of the above we accept the present appeal sef aside

in service by placing the respondents at liberty 1o conduct denovo
mquu y dgaamsl the dppcllant in lhc, mode and manner piCbbl xbccl
b) mlca cmd lhuc a!lu pass or (lCib dccm apptopuatg pdl‘llQS are

Icil o bgcu lhcu owrl (,Qslq l ll(., be (,onsngnc,cl {0 thg, iccord room.

(,hfmmcm

--(Mul‘lalmnacl Amin Khan) ')/é ol1 / 7

Member -
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14.4:2016 Agent of counscl for the appéllant and - Mr. .Taved Shah,
| counsel for respondent No. 1 alongwith Addl. ‘A.G for
respondents pl'esenl;' Written statement by respoﬁdéht NoA.: 1
submitted. Learned Addl. AG relies on the s‘amé on behalf of |
‘respondent No. 2 aﬁd 3..Tl.1_e appeal is assigned to D.B' for
rejoinder and final hearing for 09.8.2016. a

-Chzfrman

Agent to cou‘hsel' for the appellant and Mr, Ziaullah, GP for

respondents- present. To come up for rejoinder and arguments on

16.12.2016 ' Junior to counsel for the appellant and Asst: AG for

respondents present. Junior to counsel for the appellant sécks

adjournment. To come up for rejoinder an

~arguments on
26.04.2017. '

. (MUHAM

TN

(ASHFAQUE TAJ)
" MEMBER.
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12.08.2015 Counsel for the appellant present. Learned counsel for the

appellant argued that the appellant was serving as PST when subjected to

inquiry on the allegations of wilful absence and dismissed from service

2

vide impugned order dated 6.5.2014 which came into the notice of
appellant during writ proceedings on 14.4.2015 where-after he preferred

departmental appeal on 29.4.2015 which was not responded and hence

;
?-
zr
!

the instant service appeal on 5.8.2015.
That the appellant has applied for adjustment after availing
\ :/ sanctioned leave and as such his absence was not wilful and, moreover,

neither proper inquiry was conducted nor opporcunity of hearing was

/\«f'}
1

TS ' " extended to the appellant in thie prescribed manners.
" Points urged need consideration. Admit. Subject to dep05|t of

securlty .and process fee within 10 days, noticés be :ssued to” the

respondents for written reply/comments for 27.10.2015 before S.B.

' Ch%an

ST R T

[T

| 27.10.2015 Appellant |n person and l\/lr Hameed-ur-Rehman, AD (lit.)

i a!ongW|th Add! AG for respondents present Requésted for

\ : [

adJournment To come up for wrrtten reply/comments on 9.02. 2016

«

before S. B

| b

{f ChdfrnYan

!

i

!;: . o

: 09.02.2016 Appellant in person, M/S Hameed-ur-Rehman, AD (lit.) and
;

Javed Shah Legal Advisor alongwith Addl: A.G for respondents
present. Written reply not submitted. Requested for further

adjournment. Last opportunity granted. To come up for written

Chgm an

reply/comments on 14.4.2016 before S.8.

?
{
i
i




Form- A
- FORM OF ORDER SHEET
Court of ‘ |
Case No. 876 /2015

S.No. | Date of order Ordér or other proceedings :with,signature of judge of Magistrate
Proceedings -
1 2 3
1 05.08.2015 The appeal of Mr. Zahir Ullah presented tgdéy. by Mr.
Khushdil Khan Advocate may be entered. in the :Institution |
register and put-up to the Worthy Chairman for proper order._'
REGISTRAR -
Jo— 9~y This case is entrusted to S. Bench for preliminary
, ,

hearing to be put up thereqn J>—02- 2e/)

CHA‘%N&N
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.,BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. @Zé /2015

Zahir Ullah SO COLIBRIIIVIOISIGIIOIIIIGLS

.............. ... Appellant
VERSUS
The DEO (Male) Mardan & others ......Respondents

INDEX
'SINGY| MDescriptionTofiDocumentstll | MDA fe MM | FATnexure) | BPAFES I
1. Memo of Service Appeal 1-6
5 Application for condonation with 7.8
) Affidavit
3. Copy of Application of appellant 10.08.2005 A 0-9
for three years earned leave
4. Copy of tl_xe order thereby leave 03.04.2006 B 0-10
was sanctioned )
5, Copy ?f application of appellant 25.05.2011 C 0-11
for adjustment
Copy of letter of DDO (M) thereby ‘
6. by forwarded the application of 18.06.2001 D 0-12
appellant for adjustment
Copy of application of appellant
7. before the Hon'ble former Chief 03.10.2012 E 0-13
Minister, Khyber Pakhtunkhwa
16.03.2012
03.04.2012
20.06.2012
15.08.2012
Copies of Letters/ correspondences 13.09.2012
8. between the authorities concerned 08.10.2012 F/1 to F/10 14-24
03.12.2012
04.12.2012
. 21.12.2012
29.01.2013
Copy of Writ Petition No.716-
9. P12014 01.03.2014 G 25-31
Copy of Parawise Comments of
10. Respondent No.1 ; 05.07.2014 H 32-36
Copy of Impugned Order thereby
11. | appellant was removed from 06.05.2014 I 0-37
service under F.R-18
Copy of Order Sheet thereby W.P.
12. | No.716-P12014 was withdrawn 14.04.2015 J 0-38
Copy of departmental appeal with
application for condonation of .
,13' delay with Receipt of registered 30.04.2015 K 39-42
post
Copy of Notification thereby an
14. | Inquiry Committee was constituted 13.04.2012 L 0-43
in connection with the case of




7 - - - - . T . v -

4 . . . - - [ LA
. . .

| .

16. | Wakalat Nama

Through

Supreme Court of Pakistan
9-B, Haroon Mansion,
Khyber Bazar, Peshawar. TR
A Cell #091-2213445 e
Dated: o0 3 / 08/2015 : L

—

|
|
|
|
|
| 15. | Copy of Inquiry Report 17052012 | M | 4445 |
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A%EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. €74 12015

Zahir Ullah, _
PST Teacher, 8.9.2 Previne
R/o Moh: Barshah, . Bervice Tribuoa -
Katlang Teh: & District Mardan...........cccuu...... Appellant  @iary Mo _ﬂ,}um ’

%megb" 8/ 025

Versus

1. The District Education Officer (Male),
District Mardan

2. The Director,
Elementary & Secondary Education Department
Khyber Pakhtunkhwa, Peshawar.

3. The Secretary,
~ Govt. of Khyber Pakhtunkhwa €dut- Depl -
Civil Secretariat, Peshawar........... Respondents.

SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974
AGAINST THE IMPUGNED ORDER DATED 06.05.2014

(ANNEX:-) WHICH CAME INTO KNOWLEDGE OF

APPELLANT WHEN THE COPY OF THE SAME WAS

FILED BY THE RESPONDENT NO.1 WITH ITS

COMMENTS FILED IN WRIT PETITION NO.716-P/2014

- UPON WHICH HE WITHDREW THE PETITION VIDE

ORDER SHEET 14.04.2015 (ANNEX:-J) WITH THE

PERMISSION TO APPROACH PROPER FORUM FOR THE

REDRESSAL OF HIS GRIEVANCES, AFTER THAT

APPELLANT FILED DEPARTMENTAL APPEAL ON

30.04.2015 (ANNEX:-K) UNDER REGISTERED POST WITH

AN APPLICATION FOR CONDONATION OF DELAY BUT

THE SAME WAS NOT DISPOSED OFF WITHIN
STATUTORY PERIOD OF 90 DAYS.

Respectfully Sheweth,

Facts giving rise to the present appeal are as under:-
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That appellant initially appointed as Primary School
~Teacher on 17.12.1987 and posted in Govt. Primary
School Kass Koroona Mardan. Meanwhile, he applied for
three years earned leave ‘on private affairs with effect
from 18.10.2005 to 17.09.2008 vide his application dated
10.08.2005 which was allowed after due process by the
Respondent No.l in the terms i.e. with effect from
18.10.2005 to 09.10.2006 (356 days) on half pay while
from 10.10.2006 to 17.04.2007 (189 days) without pay
by an office order Endst: No. 5104-06/PF/Zahir
Ullah/PST/MM  dated  03.04.2005. (Copies of
Application dated 10.08.2005 Annex:-A and Sanction
leave order dated 03.04.2006 Annex:-B)

That on the expiry of sanctioned leave, the appellant
applied for extension of the same but neither his requeét
- for extension of leave was turned down nor any notice .
~ was issued to him for resuming duties and after availing
the requisite leave, he submitted his arrival report for
~resuming his duties‘in the office of the Respondent No.l -
which was notE heeded to. Then he filed another
application which was duly forwarded by the Deputy
District Officer (Male) Primary, Mardan to Respondent
No.l vide No.1492/P dated 18.06.2001. (Copiés of
application dated 25.05.2011 Annex:-C and létter dated
18.06.2011 as Annex:-D).

That though the conceivable efforts were made by the
a‘ppéllant to get Aadjustment order from the office of the
Respondent No.i and to resume his duties but failed due
to 1ukewa‘m; attitudel of Respondent No.l who al‘w‘a)"s‘

used delay tactics for unknown reasons which

constrained him to file an application dated 03.10.2012




R .

R
- e

e i I g $ iy
VIR g -

before the for_r..r;ér Hon'ble Chie;f’ Minister of Khyber
Pakhtunkhwa, who endorsed the same to the Respondent
No.3 with remarks “for necessary action and report for the
earliest” but no remedial action was taken by the
authorities  concerned except the change of
correspondences. - (Copies of application  dated
03.02.2012 Annex:-E, letters dated 16.03.2012,
03.04.2012, 20.06.2012, 15.08.2012, 13.09.2012,
08.10.2012, 03.12.2012, 04.12.2012, 21.12.2012 and
29.01.2013 Annex:-F/1 to F/10) |

That then appellant filed a Writ Petition No.716-P/2014
on 01.03.2014 (Annex:-G) in the Peshawar High Court
Peshawar and on the first hearing the case was noticed to
respondents and also asked for comments. The
Respondent No.l submitted the requisite comments
(Annex:-H) on 05.07.2014 along with necessary
documents i.e. letter dated 03.04.2006, application dated
25.05.2011, Notification dated 13.04.2012, Inquiry
Report and removal order of appellant. Thus for the first
time appellant came to know about the impugned order
dated 06.05.2014 (Annex:-I) thereby he was removed
from service under F.R-18 with immediate effect.
Therefore, he was constrained to withdraw the aforesaid
writ. petition with the permission to approach the proper
forum for the redressal of his grievances vide Order

Sheet dated 14.04.2015 (Annex:-J).

That soonly appellant filed departmental appeal on
30.04.2015  (Annex:-K) under registered post

. accompanying by an application for condonation of delay

before Respondent No.2 but the same was not disposed

- off within statutory period of 90 days.
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Hence the préé"éﬁt appeal is Submitted on the following

amongst other grounds:-

Grounds:

A.

That the Respondent No.l has not treated appellant in
accordance with law and rules on subject ahd malafidely
passed the impugned order in clandestine manner without
any notice to appellant which is not sustainable under the

law being violative of the principle of natural justice.

That Respondent No.l has wrongly applied F.R. 18 and
unlawfully passed the impugned order thereunder

because the said Rule has no more on the statutory book

and that has been omitted in the year 1992, therefore, the

impugned order is not sustainable under the law and

liable to be set aside.

That Respondent No.l had appointed an Inquiry
Committee in connection with the case of adjustment of
the appellant vide order dated 13.04.2012 (Annex:-L).
The Inquiry Committee conducted the inquiry and
submitted an Inquiry Report to Respondent No.l on
17.05.2012 (Anriex:-M) but Respondent No.1 has tétally
ignored the recommendations and findings of the Inquiry
Committee and the same was kept dormant without
further action for unknown reasons. Thus Respondent
No.I acted in arbitrary manner and ignored the findings
of Inquiry Comrﬁittee without legal justification which is

unfair and unjust.

That in view of rule 12(1) of the Khyber Pakhtunkhwa

" Civil Servants Revised Leave Rules, 1981 a civil servant



®
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can avail leave without pay uptb a maximum period of
five years at a time when he has continuous service at his
credit not less than 10 years. The éppellant has more than
17 years continuous service at his credit while the period
of leave as he availed is 1534 days comes to four years

two months and 24 days including 356 days leave on half

‘pay thus the periéd of his leave comes within the purview

of admissible period as mentioned in the aforesaid rule.
Therefore, Respondent No.1 was not justified to keep the
arrival report pending without cogent reasons and not
allow him to resume his duties, which was an unlawful
act and appellant was not treated in accordance with the

law and rules on subject.

- That Respondent No.1 acted in arbitrary manner and

passed the impugned order in slipshod manner, without
providing a fair opportunity of hearing and defence to

appellant and passed the impugned order at his back

-which is illegal, unlawful, having no legal sanctity and

inoperative on the rights of appellant thus liable to be set

aside.

That the impugned order is unjustified and passed
afterthought with malafide intention just to defeat the
rights of appellant with inordinate delay without cogent

reason thus the same is not sustainable.

That Respondent No.2 has not acted in accordance with
law and unlawfully kept pending the departmental appeal
of appellant with the application of condonation of delay

without any action and violated his obligatory duties.
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It ié, therefore, hﬁ“fnb‘ly'préj}ed that on acceptance of this
service appeal, the impugned order dated 06.05.2014 may
kindly be set aside and appellant may graciously be reinstated

into service with all back benefits.

Any other relief as deemed appropriate in the
circumstances of case not specifically asked for, may also be

granted to appellant.

pellant

Khush Dil Khan,
Advoesdte,

upreme Court of Pakistan

Through
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-ﬂBEFOR'E THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service Appeél No. __/2015

Zahir Ullah ................ e, Appellant

Versus

The DEO (Male) Mardan & others ....... Respondents

Application for condonation of delay in filing the accompanying

appeal, if any.

Respectfully Sheweth,

1.

That the above titled service appeal is b'eiﬁg filed today
which is yet to be fixed for hearing.

That the impugnhed order dated 06.05.2014 passed by
Respondent No.l1 has never communicated to appellant
through any source nor any notice was issued to hifn
before passing the said order. For the first time, appellant

came to know about the impugned order when

Respondent No.l filed the same with its comments

before the Hon'ble Peshawar High Court, Peshawar.

That Respondent No.1 has malafidely and deliberately

‘ kept away the impugned order from the knowledge of

appellant in order to defeat the rights of appellant, which
is an illegal act and appellant should not be suffered for

the act of Respondent No.1.

That the appellant has acted vigilantly and timely filed
this appeal after completing the statutory period of 90 |



~ days of the departinental appeal before Respondent No. 1.

5. That the delay, if any, caused due to non-communication
of the impugned order to appellant under regiétered post
or otherwise. Moreover, earlier no notice was given to
appellant nor informed him about taking any adverse
action against him. Thus the delay, if any, is not |
intentionally rather the same was due to lack of

- knowledge.

It is, therefore, humbly prayed that on acceptance of this
application, the delay, if any in filing of this appeal may
graciously be condoned in the interest of justice and the main

appeal may kindly be decided on merit.

icdnt Vs
Through \\;\

Khush Dil Khan,
Advoc
€me Court of Pakistan

Dated: 0D / 08/2015

- Affidavit

1, Zahir Ullah, PST Teacher, R/o Moh: Barshah, Katlang
Teh: & District Mardan, do hereby affirm and declare on oath
that the contents of this application are true and correct to the
best of his knowledge and belief and nothing has been

concealed from this Hon’ble Tribunal.
geponént
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L SFICE OF THE EXECUTIVE DISTRICT OFFICER SCHOOLS & LITERACY MARDAN

) _ Bétter COQX

GRANT OF LEAVE

~ Sanction is hereby accorded to the Grant of Leave in favour of Mr.Zahir Ullah PST GPS, Kass
Koroona (Mardan) on private affairs as due and admissible to him under revised leave rules 1981, as
per detail given below.

Earned Leave.‘

W.EF.  18.10.2005 TO. 9.10.2006 (356 Days)  E/L on half pay.
o ' average pay.

WEF. 10102006 TO. 1742007 (189 Days) E.O.L. with-out Pay.

Necessary entries to this effect should be made in his Service Book.

(MIAN WALI MUHAMMAD).
EXECUTIVE

Endst: No. 5104-06/PF/Zahir Ullah/PST/MM/Dated 3-4-2006.

Copy forwar'ded to the :-

1. Deputy District Ofﬁcer (M/F) Mardan wir-to his No. 3 ] 3 dated 4.6.2006 alongwith Service
-Book.

2. District Account Officer (Mardan).

3. Master file.

Sd/-
. EXECUTIVE DISTRICT OFFICER
’3CHOOLS & LITERACY MARDAN.
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GOVERNMENT OF KHYBER PAKI ATUNKHWA
ARY & SECONDARY EDUCATION DEPARTMENT

ELEMENT
SO(PE)S- 19/Reint/2012
Dated ‘Peshawar the 16-3-2012.

DN The Director '
R / Elementary & Secondary Education -
o Khyber Pakhtunkhwa, Peshawar _

MR, Z/—\H!RULLAH PTC DlSTRlCT MARDAN FOR

T OF.

subjoct and to forward herewith a self

l am: dnrected to refer to the - above nolcd
on in respect of Mr: Zahrruilah PST district Mardan. The Chief Mmrsiu

explanatory apphcau
apphcatlon of {he teacher and recorded the fonowmg remarks

Khyber Pakhtunkhwa has seen
thereon a

i "Secy E&SE for necessary action and report at the earliest.”

S further action may pleas
pmission

In view of the above ramarks e be taken immediateiy and
1o the Chief Ministef

| ._2".
altment within. two.

. report 5
Khyber Pakhtunkhwa.

ent to this dep days for onward su

KHAN)

MOMAMMAD )
'SECTION OFFICER (PRIMARY)

Enc\s As above
Copy of the above'is forwarded to the =xecutive District Officer Elementary & Secondary .
sary action. '

.Edugation Mardan for similar neces

S SECTION OFFICER (PRIMARY)

P A, to Diccclor E& S B
Khyber Pakhtuukhw;\.l’_oshayvu.

5. o i3

Dated. } J( Brw)2




" To,

DIREC’] ORA E OF ELEMENTARY AND SECONDARY EDU KHYDBIER

PAKHTUNKHWA PT‘SHAWAR

No._\‘\ 6 _/F.No.141/Vol:1/PST/Mardan

Datechslmwarthc: ;/ (g /2012,

;i'h(.'. Fxeeutive Disteict Officer
(L&S1) Mardin.

* Subject- - REQUEST OF MR. ZAHIRULLAK PTC DISTRICT MARDAN FOR

ADJ USTMENT

“Memo:-

‘I .am directed to enclose helewuh a copy of the application of Mu. Zahirullah Lx-PST

uccwud {rom the SO (Primary) vide lns letter No. SO (PE)s- Jt)/Runl/d wed 16.3.2012, and to

ask you to loul\ mlo lh(. malter aid bubmxl a detail report/comments for um«uu}l submission lo

T '.'lht, l’xovmual (;ovu nmuu

. Endst: No.

Peshawar,

.y

Copy forwarded to the:

" 1. Section Ofﬁcc; (PL) w/r his letter No. quoted above.
2. P.Ato Dircctor Llumnlazy and Secondary Education local Office.

!

Depuly Director (Estt)
Elementary and Secondary Education

E \)\'\\7__ ' Peshawar
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Se N T I  EXECUTIVE DISTRICT OFFICER

_ - (E&DE UCATION MA AN.
- " I) ¢ .
R o o ’No.y _.}/_, /_’M.P.FDated ;,0}2 //gosz
To,

The Director,

Elem: & Secy: Education -
Khyber Pakhtunkhwa Peshawar.
Subject:- LLAHP.T.C DISTT MARDAN FOR
oo ADJUSTMENT .
. 2 Meéemo:- .
_ Reference your fetter No. 416/ r.No. 141V ol:1/PST/Mardan Dated
" peshawat the 03.04.2012, S
S Encloscdplcascd find herewith the Photo copy of inquiry report of the
inquiry Committee against M[, 7ahir Ullah PST DistL: Mardan tor onword submission to -
section officer (Primary) for perusal and further order pleasc.

ECUT £ DISTRICT OFFICER
(/‘ (E&S) EDUCATION MARDAN. v
€. . .

N EﬁE‘.@ |




Y

‘ R DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION,

KHYBER PAKHTUNKHWA, PESHAWAR.
- . File.No.141/Vol-1/PTC(M).

P R L : Dated Peshawar the 2042

'l‘o

The Section Officer (PE),

Plementiry & Secomdary Fduention Deptt,

Request of Zahiv Ullab PO DisiL Mardan for Adjnstment,

\- - Subject:
3 I am directed to refer to your lettei No. SO (PE) 5-19/Reinst/2012, dated 16.3.2012

a copy of the EDO Mardan letter No. 9214, dated 20.6.2012 alongwith

and to.enclose herewith’

criguiry report for. necessary action, -pleasc. : . _
Encl; As above. ' ' S

Deputy Director { Fst)

(E&SEY Khyber pPakhtunkhwa,

Peshawar

Endst. No. _{[ éﬁ_ /
Copy forwarded’

EDO (F&ST) Mardan w/r to his letter No. 9214, dated 20.0-.?..0} 2 with the remarks to

on ol the enquiry commitiee under mtimation w thisoltice.

/

(E&S ) Khyber akhtunkhwa,
PeshawayZz — :

‘/ implcmc,nt'rcconnncndaii
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) GOVERNMENT OF KHYBER PAKHTUNKHWA .

C '-ELEMENTARY & SECONDARY 'EDUCI\T!ON DEPARTMENT

o No. SO(PE)5-191ReinU10N0l.\/ . ‘
Dated Peshawal the 13- -2012.

e o o
Tho birnnlor T

L Elementary &
Khyber pakhtunkh

Seconduty Cducation
wa, peshawar. .

B subject:  REQUEST OF ZAHIR ULLAK pTC DISTT. MARDANE
our letter No- 141No\.1IPTC(M)1161 dated 15-8-2012
hat it may pleas o what action has
as submil\ecl {

e e intimated as t
o the:EPO E&SE Mardan.

e —

directed 10 refer to y
ate t
d and report W

| am
noted above and to st

when enquiry-was conducte

“on the subject

 peen taken
d so that report on ihe subject matter could be

c gl The factual posilibn may please'be;c\ariﬁe
he Chief Minister as desired by him.

7 senttot

- (MUHAMMAD AYUB KHAN)
SECTION OFFICER (PRIMARY)
& Secondary L ducation Mardan wir 1o his

tary
ary aclion.

tion & Necess

t Officer Elemen
2012 for informa

tb Execﬁuve Dislric
ated 20-6-

- Copy
Jetter No: v9214IPF d
(PR\N\ARY)

SE
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| e piractorate of gElementary & secondaty Education
: Khybor pakhtunkhw?2 peshawar.
No._[9 ; I
F.No. 141No|-ups1'(M)
pated peshawal the 012
off
To : " A
' “The gxecutive District Officer
,' : (E&SE)N\arda'n _ o
.- - Subject REQUEST OF 7 AHIRULLAL o7 DISTRICT MARDAN
o . FOR ADJUSTN\ENT. ,
©Memo | -
: ; ' -"Lém directed to‘:"refe‘r‘ to yéuy letter No.9214 d
-and to encfosé nerewith @ copy of the gecation Oﬁ'\cer(PE)\
d to ask you 1o furnish the 1€

~ 4gMONOY dated,_9.201227
ard subm‘\ss;ibh 1o the Govlis

{ enquiry for onw

in subjec

of (EsV)
1 ducation

gleme

]
Khyber P akmunkhwa



Dated Peshawar the 03-1

..'Tho,Dirdclor PR .
Elementary & Secondary Education
Vet P:akhlunkhwa, Peshawar. ‘ /

RULLAH pTC DISTRI

Subject- REQUEST OF ZAH
etter No. 15 g/F No. 141

- o
GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY & L CONDARY EDUCATION DEF
- No. SO(PE)5-19/Re'mstatementl1ONo\.\/l
22012

ner having 19

¢ ] am directed 10 refer to YOu¥ |
o subject noted above and to state that a teaC
At from Quty since 18-4-2007,10

/{rx}"’ .
ARTMENT (&@go

CcT MARDAN O ALJUTMENT..

ol | PST(M)N\ardan

years

dateg 14112012 O1 th
s EOL/Leave on half pay and was abse

s

advised

to guide EDO

s_en?ice availed 5 year
d policy.on the subject ar€ very cleal and you aré

bmitt

od immediately to:

~Jg.a-2012. Thetdes an
“Mardan in accordance with rules | policy of the subject and report be Su
\ for onward cubmission to the Chief Mini

o Ahis Departmen

CTION OFFICER (

ster's Secretariat.
)

PRIMARY)




’ - CHIEFMINISTER'S SECRETARIAT /L %8
= KHYBER PAKHTUNKHWA Ty
7 PESHAWAR, /2 24
\ e o -
Craa '. 'No.SO-/CMS/KPK/3-1/2012. /'y ;72 ).
TR : . Dated Pesh: the 04-12-2012/_ L

© The Socrolary to Govh of iKhybaer Pakhtunkhwa,
Elementary & Secondary Education Department,
Peshawar,

" 'Subject  APPLICATION FOR REINSTATEMENT AS PTC.

- Dear Sir,

: o am ducclc,d 1o refer to the subject notcd above and to forward herewith a
‘self-contamed appllcatlon of Mr Zahirullah -Ex-PTC Teacher and to say that his case
’ fvmay be expedlted as deswed by thé Hon'able Chief Minister Khyber Pakhtunkhwa

_— 'please

o L L . S " Yours Faithfully,
R S T o S ““Section Officer-|

j B ‘ Copyto R
S PSO to the Chlef Mlnlster Khyber Pakhtunkhwa
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GOVERNMENT OF KHYBER PAKHTUNKIIWA
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

No. SO(PE)3-2/CMS/12 .
Dated Peshawar the 21-12-2012. -

-

The Executive District Officer
Elementary and Sccondary Education
Mardan.

‘Subject- . APPLICATION FOR REINSTATEMENT AS PTC.

| am directed to refer to the subject noted above and to forward herewith

.2 topy of Chief Minister's Secretariat letter No. ‘SO.IICMS/KPK/3-1/2012/21932 dated

4-12- 2012 along w1th its enclosure in respect of Mr. Zahirullah Ex-PTC Teacher R/O

' :chfrlct Mardan for further necessary action ‘as per rules/poilcy
w

/ SEETION OFFICER (PRIMARY)

Enal, as above.

/Zzzé’f;’i@ |



Directorate of Elementary & Secondary Education
Khyber Pakhtunkhwa Peshawar.
No._ 35S 3 0 /F.No. 141/Vol I/PST(M)Mrdn
Dated Peshawar the_—¢ -7" /_I2013

To

The Executive District Officer ' gt W
(E&SE)Mardan - : - (/V/ i
' ¢
Subject REQUEST OF ZAHIRULLAKH PTC DISTRICT MAR DAN f\”r{ﬁ/ G}J
FOR ADJUSTMENT. _ ﬂ7 il A (
Memo - : o - / a4
| ' 7 <
' - | am directed to refer to your letter No0.15259 :dated, {J
16.10.2012 and to enclose herewith a copy of the Section Officer '(PE-) 3)
letter bearing 'No. SO(PE)5-19/Reinstatement/10/Vol VI dated, o

3.12.2012 on the subject noted above for further necessary - action
under intimation to this office for onward submission to the Govt as

deswed ' _ (

o /s_/b/ 5
v Deput M@Eﬁéb)

Elemental/ & Segondary Education.
. - .~ . Khyber Pakhtunk wa Pg__hawar
Endst No. / : }4:/1
, i)
Copy forwarded to the; '
Section Officer (PE) E&3E Khyber Pakhtunkhwa Peshawar with
reference to his letter - No cited above. .

Deputy Dr/ctor {Estab)
" Elementary & Secondary Education
..Khyber Pakhtunkhwa Peshawar
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_ MPEFICE OF THE EXECUTIVE DISTRICT OFFICER SCHOOLS & LITERACY MARDAN

TS et

 ADJUSTMENT

As per recommendation of the Deputy District Officer (Male) Primary Mardan, Mr. Bukhair Ali PST

GPS, Mohammad Ali Killi Peshawar under transfer to GPS, Mohib Banda is hereby adjusted at GPS, Kass

. Koroona against leave vacancy vide Zahirullah proceeded on long leave with effect from the date of
taking over charge in the internet of public Service.

Note:- The terms & Conditions will be the

same as notified by the Director,
(S&L) from S.No. 1 to 05.

(MIAN WALI MUHAMMASD)
EXECUTIVE.

Endst: No.  19138-40/PF/Mukhtair Ali PST/MM/Dated 09-10-2006.
Copy forwarded to the :-

Deputy District Officer (M/F) Mardan.

District Account Officer (Mardan).

Head Teacher concerned.
Master file.

b S

Sd/-
EXECUTIVE DISTRICT OFFICER
SCHOOLS & LITERACY MARDAN. -
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Ao per rec0mnend
(Male) Primy

ATUUN Mp. Bui
er trnnsr’r to.

_ : Umvutj
&hLairfkli

:1-*“1ct Of!lCOP
BERN it a,[tOh’l'-mﬂd 4‘&11 Ki]li i
uia,hohxbﬁnandr ie hﬁrphy.xd&xxndxxx :

G“”,Kaas Yoroona\upalnut lesve;vncanfcj'vide Zahirullnh
procecded on . 1ong leave With el fect Trom ao date o Cnking s
.charge in the 1nLureaL or puh11 Snrvinv.

Note-* The Lurms & endiLigney w
Sama na

Lllbe tijo
notlrl ¢d by the Dlrector,f
(m) l‘OIO r‘.'\:'\)n . L4 C

(MIan WATT !
, S L uaKCUTTV
Endst.wo /28 4” /Mukhtair'
\‘—\

Ali IJL/‘"/D:er i-i(O"acos.-

uUi'ﬁMlD)

3; Copy fOPWaPQLJ to the ;.- : ? . A
Deputy DlotPlct Cfficep (N/P Mardn, oo :
“ Districy. Account Ufficep fﬁﬁ*“ )
Headﬁ Tesclep com.orn ed .
.ﬁa“ter filie,
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IN TIIE PFSHAWAR HIGH COURT PESHAWAR

‘WRIT PETITION No. 12014

Zahir Ullah, PST ....c.coovvvucrmnirceciciecsinannnnn..... Petitioner
Versus

The District Education Officer (Male)

E&SE Department, Mardan and others............... Respondents

INDEX

ert Petltlon with Affidavnt

Memo of Addresses of Partics

0-6

Copy of application for earned
leave with effect from 18.10.2005
1o 17.09.2008

10.08.2005 A

- 0-7

 Copy of leave granting order

thereby sanctioned leave w.c.f
18.10.2005 to 09.10.2006 and
10.10. 2006 to 17.04.2007

- 03.04.2006 B

Copy of application as reminder
for cntertaining his earlicr
application with arrival report
dated 01.01.2010

-25.05.2011 © | C

0-9

Copy of letter of Deputy District

Officer (Male) Primary Mardan
thereby his application dated
25.05.2011 was forwarded to
District Education Officer
(Respondent No. 1) for necessary
action

18062011 | D

0-10

‘Copy of application to former

Hon'ble Chief Minister, Khyber
Pakhtunkhwa -

103.02.2012 E

0-11

Copies of letters between the

Respondents regarding the
adjustment of petitioner

16.03.2012 |
To " F1-F10
29.01.2013

12-21

Stamp Paper

10.

Wakalat Nama

Through

Dated: __O\ 7 03/2014

| \ﬁf/
. Khush Dil Khan

cipioner

Advocate,
Supreme Court of Pakistan

-/’ 95




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

N Service Appeal No. 876/2015
Zahir Ullah,
PST Teacher,
R/o Moh: Barshah, Katlang,
The: & District Mardan ..............ocvveninivvieenerensenns Appellant
Versus

The District Education Officer (Male),

District Mardan and others..................oevvvvevevnnnnnn... Respondents
INDEX
ISINGY| BlDEscriptiontofiDocumentsHll | BEMD B TATinexure)| BPAZCSH|
1. Memo of Rejoinder. _ ' 1-3
2, '

oL

A llant
Through \ /
Khush Dil Khan
ate,

Supreme Court of Pakistan
9-B, Haroon Mansion,
Khyber Bazar, Peshawar.
Cell # 091-2213445

Dated: 25 / o4 /2017
T




.

. Blg“ORE”THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESH'AWAR_' ; 5

Service Appeal No. 876/2015

Zahir Ullah,

PST Teacher,

R/o Moh: Barshah, Katlang, v
The: & District Mardan ............c.ccoeevvvneeveieeseeennne.n Appellant

Versus

The District Education Officer (Male),' _
District Mardan and others..................coeviviennnnnns. Respondents

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE TO
REPLY FILED BY RESPONDENTS. |

Respectfully Sheweth,

PRELIMINARY OBJECTIONS:

Preliminary objections raised by answering respondents are erroneous - - - s

and frivolous which are denied in toto. The detail reply of each one is

given as under:-

L. That the removal order of appellant was passed in violation of
rules on subject which given rise cause of action and locus -

standi to file the instant appeal.

II.  That the appeal is fully competent in all respects.
II.  That the appeal is well within time.

IV.  That the appeal is maintainable in all respecfs.

V. That appellant has rightly filed the present appeal.




VL

VII.

VIIL.

IX.

XI.

XII.

That principle of estoppel is not applicable to the presenf case.

That the appellant has expressed the material facts which- are

genuine and true.

That the grievances of appellant are genuine and rightly filed the = ‘

present appeal
That the appeal has been filed in the prescribed manner. |

That appellant was not treated in accordance with law and ruleé

on subject.

That this preliminary object is void as whenappellant submitted X

his" arrival rep(};tv for joining the duty and adjustment so the -

. .
ol

authority was 'legal obligation to entertain his request and then it

could take any action as per rules on subject.

That preliminary objectidn is also invalid and not sustainable.

REJOINDER TO REPLY OF FACTS:

1.

That the answering respondents have admitted the facts of Para
No.1 to the extent that on his application the leave as due was

granted to him. Rest of reply is against the facts so denied.

That the rejaly 1s evasive In nature so not tenable.
That this reply is also evasive in nature and not tenable.
That this reply is also evasive in nature and not tenable. -

That this reply is also evasive in nature and not tenable.

REJOINDER TO REPLY OF GROUNDS:

A.

Incorrect so denied.




~Respondents may graciously be rejected and the app'eél as p‘fayed, for .

B.  Incorrect so denied.
C. Incorrect so denied.
D. Incorrect so denied.

E.  Repetition of the earlier reply of the grounds so denied.

---------

F.  Incorrect so denied.

G.  Incorrect so denied.
It is, therefore, humbly prayed that the reply of ansW‘ering __ |

may graciously be accepted with costs.

Through

Supreme Court of
Pakistan

Dated: } /oy /2017




IN THE PESHAWAR HIGH COURT PESHAWAR

WRIT PETITION No. /2014

Zahir Ullah,

PST (Primary School Teacher),

Gouvt: Primary School, Kasskoroona Mardan............... e Petitioner
Versus

1. The District Education Officer (Male),
' Elementary and Secondary Education Department,
District Mardan.

2. .The Director,

Elementary and Secondary Education Department,
Khyber Pakhtunkhwa, Peshawar.

3. The Secretary,

Govt: of Khyber Pakhtunkhwa
Elementary and Secondary Education - _
Department, Peshawar.............. e s o RESPORdents

WRIT PETITION UNDER ARTICLE, 199 OF THE CONSTITUTION OF
ISLAMIC REPUBLIC OF PAKISTAN, 1973.

Respectfully Sheweth,

The brief facts giving rise to the present petition are as under:-

1. That petitioner was iﬁitiaily inducted in the service by Respondents No.1

as Primary School Teacher (PST) on 17.12.1987 and posted in Govt:
Primary School, Kasskoroona Mardan. During this period his work was

found satisfactory with efficient performance without any complaint. He

had applied for three years carned leave on private affairs with effect from

18.10.2005 to 17.09.2008 vide his application dated 10.08.2005 which
-was allowed after due process by the Respondent No.l in the terms i.e
with cffect from 18.10.2005 to 09.10.2006 (356 days) on half pay whlle
from 10.10.2006 to 17.04.2007 (189 days) without pay by an office
order Endst: No.5104-06/PF/Zahirullah/PST/MM dated 03.04.2006.
Copy of application and leave granting order as Annex: A & B. &

2. That on the expiry of sanctioned leave, the petitioner had applied for

extension of the same but neither his request for extension of léave was

/226




turned down nor notice was issued to him for resuming duties and after

‘availing the requisite leave he submitted his report for resuming his duties

in the office of Respondent No.l which was not heeded to. Then the
petitioner filed another application which was duly forwarded by tﬁ_e
Deputy District Officer (Male) Primary Mardan to Respondent No.1 vide
No0.1492/P dated 18.06.2011. Copy of the _application and Letter are as
Annex: C& D! |

That though the conceivable efforts were made by the petitioner to get his
adjustment order from the office of Respondent No.l and to re'Sufne his
duties but failed due to lukewarm attitude of Respondent No.1 who always
used delay tactics for unknown reasons which constrained him to file an

application before the former Hon'ble Chief Minister Khyber

Pakhtunkhwa on 03.10.2012 who endorsed the same to Respondent No.3 .

with the remarks “for necessary action and report at the earliest” but no

remedial action was taken by the Respondents except the change of
correspondence between them which is evident from the letter dated
16.03.2012, 03.04.2012, 20.06.2012, 05.08.2012, 13.09.2012, 08.10.2012,
03.12.2012, 04.12.2012, 21.12.2012 and 29.01.2013 Copies these letters

as Annex: E & F1- F10.

That petitioner was continuously pursuing his departmental remedy for the
requisite adjustment and resuming his duties but in vain. The petitioner
being aggrieved of such unlawful act of the Respondents and finding no
adequate and efficacious remedy is constrained to file this petition on the

following amongst other grounds:

Grounds:

That Respondents have not treated the petitioner in'accordancq_ with law
and rules on subject and malafidely deprived him of his right to resume his

duties on submission of his arrival report after leave.

That in view of Rule 12(1) of the Khyber Pakhtunkhwa Civil Servants
Revised leave rules, 1981 a civil servant can avail leave without pay upto
a maximum period of five years at a time when he has continuous service

at his credit not less than ten years.

The petitioner has more than seventeen years continuous service at his

credit while the period of leave as he availed is 1534 days comes to four

years.two months and 24 days including 356 days leave on half pay thus.

At




the period of his leave comes within the purview of admissible period as

.’ mentioned in the aforesaid rule. Therefore the Respondent No.1 was not
justified to keep the report of his arrival pending and not allow him to

resume his duties which is an unlawful act having no legal sanctity and of

no legal effect.

C. That service of petitioner is still intact and no disciplinary action is
pending against him in this regard therefore petitioner has vested right to

resume his duties and deliver service to department without any hindrance.

D. That Respondents were under legal‘obligation to act in accordance with
law and rules and petitioner be adjusted against the post of PST and the
period of unsanctioned leave be counted as leave without pay as required
by the law but they acted in arbitrary manner and malafidely kept hangmg '

his case without any fruxtful result one way or the other.

E. That Respondents have deliberately wasted time in useless correspondence
in terse and unlawfully prevented petitioner from resuming his duties

Wthh not only adversely affected the service career of petitioner but also

deprived the students of his teachings.

(1) Direct the Respondents to act in accordance with law and also treat

petitioner in accordance with law with further direction tq Respondent

No.l to issue order of the adjustment of petitioner agains't the post of PST

in . any Government Primary School District Mardan from the date on

whlch he had submitted his arrival report dated 01.01.2010 after leave

with all back benefits and the perlod of unsanctioned leave be treated as

leave without pay.

(il)  Any other relief as deemed appropriate in the circumstances of case not

specifically asked for, mary also be granted to petitioner.,

tioner

Through

\{)-/
Khush¥il Khan

Advocate

e Court of Pakistan

|

' It is therefore, humbly prayed that this Hon'ble Court may be pleased to:-
| Dated: _O\__/ 03/2014

|




I e; - CERTIFICATE

Certified on instruction that petitioner has not préviously moved this
Hon’ble Court under Article 199 of the Constitution of the Islamic Republic of

- Pakistan, 1973 regarding present matter.

\ 7
Khush Dil Khan .
dvocate, Peshawar.

List of Books

1. The Constitution of the Islamic Republic of Pakistan, 1973,
2. Services Law.

NOTE
1. Three spare copies of the Writ Petltlon are enclosed in a separate file

cover.

2. Memo of addresses is also attached.

Khus 11 Khan

Advocate Peshawar




IN THE PESHAWAR HIGH COURT PESHAWAR

W.P. No. 12014 .

Zahir Ullah.................. e e . .Petitioner
Versus
The District Education Officer (Male)
and Others. ..o Respondents
Affidavit

I, Zahe r Ullah, PST (Primary School Teacher), Govt:
Primary School, Kass Koroona Mardan, do hereby solemnly affirm
and declare on oath that the contents of this writ petition are true
and correct to the best of my knowledge, and nothing has been

concealed from this Hon’ble Court.

5 .

2
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Deponent ‘
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IN THE PESHAWAR HIGH COURT PESHAWAR.
W.P. No. /2014
Zahir UNAN. .o ee e eeee e eee e emae e e s ....Petitioner -
Versus
The District Education Ofﬁcer (Male)
B T TT T T PP PP PP T P PR PE SRR R RLREELEES Respondents
Addresses of Parties.
Zahir Ullah,

PST (Primary School Teacher), :
Govt: Primary School, Kasskoroona Mardan............ccovvervinnnereene Petitioner
-Versus

1. The District Education Officer (Male), '
Elementary and Secondary Education Department,
District Mardan. '
2. The Director,
: Elementary and Secondary Education Department,
Khyber Pakhtunkhwa, Peshawar.
3. The Secretary,
Govt: of Khyber Pakhtunkhwa,
Elementary and Secondary Education
Department, PEShawar.......oorrmimrininn s Respondents

Through

Khush Dil Khan
Advocate,
Supreme Court of Pakistan

‘Dated: _ 6\ 7 03/2014
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BEFORE THE PESHAWAR HIGH COURT, PESHAWAR

Writ Petition No.716-P/2014°

Zahir Ullah (P.S.T) ....... -...'.-..'..;..-...'.’...‘.‘..'.'.:.i.:.‘.;;;.’.'.'...._.i..-;-.’";;;.‘...'...'.Q;.~.’....(Petiti'o'ner)‘ o
VERSUS -
The District Edijcation Officer (Male) Elerriehtary & Secondary Education
Department District Mardan & Others ... (Respondents)
3 INDEX
S.No . Title ' ' | Annexure Page
-1 | Para wise comments along with. | ‘ 1-3°
affidavit
2 | Copy of letter dated 03-04-2006 - ¢ AT o 4
3 Copy of application dated G
25-05-2011 ‘
4 | Copy of Notification dated ‘C” 6
13-04-2012 .
Copy ofllnquiry Report ‘D" 7-8
6" | Copy of removal order of the “E" 9
petitioner '

Sy

District Educati-on
Officer (M) Mardan




®

BEFORE THE PESHAWAR HIGH COURT PESHAWAR

" Writ Petition No 716 P!2014

Zahir UNah (P.S.T) wevvrerieeeieeececirreees s rrrrei e (Petitioner).

'VERSUS

!

The District Education Officer (Male) Elementary & Secondary Education
Department District Mardan & Others ................. ...{(Respondents)

Parawise Comments on behalf of respondents No. 1to0 3

Respectfully Sheweth,

Preliminary Objections,

1. That the petitioner has got no cause of action and locus standi to file the

instant writ petition. _

That the petitioner has not come to this Honourable Court with clean hands.
3. That the instant writ petition is not maintainable in the eye of law.

That the petitioner was a civil servant and the subject matter in the instant
writ petition pertains to terms & conditions of civil servants, and the
appropriate forum in such like matters is service tribunal and jurisdiction of .

this Honourable Court is barred under Article 212 of the Constitution of
| Islamic Republic of Pakistan 1973 as amended uplodate.

5. That as per applicatioh of the petitioner, the respondent No.1 accorded
sanctioned of leave with effect from 18-10-2005 to 09-10-2006 (365 days
earned leave on-half average pay) and from 10-10-2006 to 17-04-2007 (189

" days leave without pay) vide order No. 5104-06 dated 03-04-2006. (Copy
s attached as annexure A) '

6. That after expiry of the said leave on 17-04-2007, the petitioner had not
resumed his duty and remained absent and lateron in this respect the
petitioner moved an apblication vide diary No.1724 dated 25-05-2011 for

adjustment on return from iong absence and admitted in the said

. application which is reproduced as under, “that due to certain reasons,

; reqwred sanction was not taken properly for ext)egf,’lg_na . ”
(Copv of application is attached as annexure B) ’ ' &T :

7. That the respondent No.1 ordered to inquire the matter and appolnted the
Inquiry Officers on 13-04-2012 and the Inquiry Officers subm:tted their

report. (Copies of the same.are appended as annexure C & D)

8. That as per Inquiry report the petitioner was absent from duty more than 5

years and resultantly the competent authority removed the petitioner from -

service .(Copy of removal order ... attached as annexure E )



L

1. Para 1, pertams to record and thorot:ghly ‘explained in the pre!iminaty
objections, hence no comments. | ’ | _

2. Para 2 is incorrect, baseless  against law and facts and thoroughly
explained in Para 6 of the prehmmary objections and’the petmoners has
been removed from ser\nce hence denied. ‘

3. Para 3 is incorrect, baseless agamst law and facts to the extenthf negative
attitude of respondent N01 and remaining Para pertains to official
correspondence. Hence no comments ‘ '

4. That the pctmoner remamed willful absent for a long period and the instant
writ petttIOﬂ is liable to be dismissed, because the petitioner has been

removed from his service and he should adopt proper procedure for the
redressal of his gnevances.,

GROUNDS

A. Para A is incorrect, baseless agamst law and facts and thoroughly,
explained supra, “hence demed

B. Para B is legal, however the petltloner had not legally availed extension of

leave, hence terminated from servnce.

-

C. Para C is incorrect, baseless against law and facts the service of the

petitioner is not intact and he has been terminated from service, hence

denied.

D. Para D is incorrect, baseless against law and facts, hence denied.

Therefore it is humbly prayed that keeping in view the above mentioned

facts the writ petition in hand may kindly be dlsmlssed with cost.

Datéd:_ﬂigj[q_/lg_ | o Respondents: 1to 3

Through

District‘EdUcatioh
Officer (M) Mardan

®

'ON FACTS o | | L /'317». -
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(Mdflﬂﬂ) on” prlvnté affalrs aa:due &nd admlsoable t@ hlm
under rev1sed leaVe rules ﬂ@Bﬂ, as-oer detail ?iten b°l®W.

Earned Lesve. ~?“‘”“

o e v e

W.E.R. . 18. la. 200, TO 9 16, Cme (5*%6 Days) B/L o0 Halt m;
R ‘ avera;e pay.

o W.E.A. ‘1’) 1‘;”_@06 0 4‘7.4;2_@‘@7-}7 (189 Jays) b.u.L. utn-aut?'Pay. N
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o EXECUTIVE."
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Cepy fo“warded to the :- '

1.D put, District Officer (M/P) Mardan w/r t@ bis §0. 513
ted 4.3.2006 alengwith Service- Book.

2. DlstrlCt Aecount Officer (Mardan)
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DISTRICT EDUCATION OFFICER(MALE) MARDAN,

OFFICE ORDER.

COnsequ.ent upon the reoomendatxons of the inquiry

68880e® conuittea Mr, geher Ullah PST GPS, Kess Kovoonu;ll‘:'ho han

been remained absent from duty W.a.f 18,.4,2007 to 28. 5 2012 thcret

the undansigned beins competant au'ohoricy ia plused to,\.;,issue the @
removel from aervi,;ge order in r/o thg‘ abovq.g.;gacher un_tl '

immediate offﬁOﬁ-?f

(mxr ULLAH” maooqx) )
PISTRIOT EDUCATION. ormcm -

End @b 1 NO. CLCZ / JL@@ Wi ’ Dated. A ;“

Copy forwerded to the;a'.

1. SDEO(M) Mardan.
2. DAO Herdan..
3, offical concerned.

P —
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“W” TSHAWAR MGH o wu* PES}M WAR

FORM OF ORDER SHEET ;
!} Colll.l Of 000000000000000000 tesstery ; 000000 ;l‘. 0000000 0000"'00'00:’0.0"0000
,f o i .
| Ca8€ NOueruirreeririvensennirenannsanesion Y SRR S
Serial No. of | Date of Order of Order or.other Proceedings’with Signature of Judge.
Order of Proceedings ' ; : : '
Proceedings : ’
1 2 3
ORDER | Writ Petition No.716-P/2014

Mr Khush Dil Khan, Advocate,
. for Zahir Ullah, petitioner.

Present:

'Mr. Qaiser Ali Shah, Addl. AG,
 for the respondcnts.

K +***** N
i

MAZHAR ALAM KHAN MIANKHEL, CJ.-

Former wants to withdraw this petition with the
permission to approach the proper forum for the
redressal of hiy gricvance, Orvder necordingly.

Aunounced.

14. 04. 2015

04 AR s
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I'o ﬂn”d’l{_ /
The Director, ' — 36

‘- . Elementary & Secondary Education Department (M),
: Khyber Pakhtunkhwa, Peshawar.

b

Subject:  DEPARTMENTAL ‘APPEAL UNDER SECTION 22 OF THE

- KHYBER PAKHTUNKHWA CIVIL SERVANTS ACT, 1973

READ WITH RULE 3 OF THE KHYBER PAKHTUNKHWA

CIVIL SERVANTS (APPEAL) RULES, 1986 AGAINST THE

IMPUGNED ORDER DATED 06.05.2014 PASSED BY THE

DISTRICT EDUCATION OFFICER MARDAN THEREBY
APPELLANT WAS REMOVED FROM SERVICE.

Respected Sir,

and posted in Govt. Primary School Kasskoroona Mardan. Meanwhile, I applied
for threc years carned leave on private affairs with cffect from 18.10.2005 to
17.09.2008 vide my application dated 10.08.2005 which was allowed after due
process by the District Education Officer (Male) Mardan in the terms i.e. with
cffect from 18.10.2005 to 09.10.2006 (356 days) on half pay while from
10.10.2006 to 17.04.2007 (189 days) without pay by an office order Endst:
No. 5104-06/PF/Zahir Ullah/PST/MM dated 03.04.2005.

2. That on the expiry of sanction leave, I applied for extension of the same but
h neither my request for extension of leave was turned down nor,any notice was
issued to me for resuming duties and after availing the requisite leave, I
submitted my arrival report for resuming my duties in the office of District
Education Officer (Male) Mardan which was not headed to. Then I filed another
application which duly forwarded by the Deputy District Officer (Male)
Primary Mardan to DEO (M) Mardan vide No.1492/P dated 18.06.2001.

|
L. That I/appellant initially- appointed as Primary School Teacher on 17.12.1987 .
|
|
|
\
|

3. That though the conceivable efforts were made by me to get adjustment order
from the office of DEO (M) Mardan and to resume my duties but failed due to
lukewarm attitude of DEO (M) Mardan who always used delay tactics for
unknown reasons which constrained me to file an application before the former
Hon'ble Chief Minister Khyber Pakhtunkhwa on 03.10.2012 who endorsed the
same to Secretary, Elementary and Secondary Education Department with
remarks “for necessary action and report for the earliest” but no remedial

‘action was taken by the authorities concerned except the change of
correspondences.

4. That then I/appellant filed a Writ Petition No.716-P/2014 on 01.03.2014 in the
Peshawar High Court Peshawar and .on the first hearing the casé noticed to
respondents and also asked for comments which District Education” Officer
submitted the same on 05.07.2014. It is pertinent to mention that District
Education Officer (Male) Mardan for the first time annexed an office order
dated 06.05.2014 with the comments thereby I/appellant was removed from
service and as such I came to khow about the impugned order during hearing
held on 14.04.2015 therefore, my counsel requested for withdrawal the Writ
Petition in view of fresh cause of action arose in order to approach the proper
forum for the redressal which was accepted and the order was passed
accordingly on 14.04.2015. Copies of Petition No.716-P/2014 as Annex: A,
parawise comments as Annex: B, Removal Order dated 06.05.2014 as
_Annex: C and Order sheet dated 14.04.2015 as Annex: D.




» ‘ f : :

\ a) Hence this departmental appeal is submitted on the following amongst other /2 q o |

i . grounds: : ' |
Grounds:

A That District Education Officer (Male) Mardan has not treated me in accordance
with law and rules on subject and malafidely deprived me of the right to resume
my duties on submission of my Arrival Report after sanctioned leave.

13. That in view of rule 12(1) of the Khyber Pakhtunkhwa Civil Servants Revised
Leave Rules, 1981 a civil servant can avail leave without pay upto a maximum
period of five years at a time when he has continuous service at his credit not
less than 10 years. 1 have more than 17 years continuous service at my credit
while the period of leave as I availed is 1534 days comes to four years two

~months and 24 days including 356 days leave on half pay thus the period of my
leave comes within the purview of admissible period as mentioned in the
aforesaid rule. Therefore, DEO (M) Mardan was not justified to keep the arrival
report pending and not allow me to resume my duties which is an unlawful act,
having no legal sanctity and of no legal effect..

C. That the District Education Officer acted in arbitrary manner and passed the
impugned order in slipshod manner, without providing me a fair opportunity of
hearing and defence. Thus the impugned order is unlawful, being violative of
the principle of natural justice. C

D. That the impugned order has passed in view of F.R. 18 which is not in existence
and the same was omitted in the year 1992 therefore, the impugned order is void
ab initio and not sustainable in the eyes of law, liable to be set aside.
E.  .That the impugned order is unjustified and passed after thought with malafide
intention just to defeat the rights of appellant with inordinate delay without
cogent reason thus the same is not sustainable. '

; It is, therefore, humbly prayed that on acceptance of this departmental appeal,

the impugned order dated 06.05.2014 thereby appellant was removed from service

under F.R.18, may kindly be set.aside and I/appellant may graciously be reinstated into ,
service with all back benefits. ‘ ‘ :

Y /
ch’ré:/(a/iﬂéﬂly,

Z UiLlh,

PST Teacher,

R/o Moh: Barshah,

Katlang Teh: & District Mardan.

174
Dated:Y¥] " 104 12015
29IC

s




..

et

To

Elementary & Secondary Education Department (Male),
Khyber Pakhtunkhwa, Peshawar. ,

The Director, 3 /2 Lf/

Subject: -APPLICATION FOR CONDONATION OF DELAY IF ANY.

Respected Sir,

1. That I/appellant filed d_gpartfneﬁtal appeal against the impugned drder dated
06.05.2014 thereby 1 w;is removed from service under F.R.1_8. I came to know
about the impugned order when the District Education Officer (Male) Mardan
filed the same with comments filed By him in the Peshawar High Court Peshawar

~“on 14.04.2015. | |

2. That the delay caused due to. non communication of the impugned order to
appellant under registered post or otherwise. Moreover, earlier no notice was
given to me nor informed me' about taking any adverse action against me.. Thus

the delay if any is not intentionally rather the same was due to lack of knowledge.

It is, therefore, humbly prayed that on acceptance of this applicatioh, the delay if

any in filing the departmental appeal may graciously be condoned in the interest of

o YomZi/thfu]ly,
: ZX:‘ Ullgh',
.PST Teacher, ,
-R/o Moh: Barshah, .

Katlang Teh: & District Mardan.

- justice.

Dated:29 <7 04 /2015

20l§

I, Zahir Ullah, PST, R/o Moh: Barshah, Katlang Teh: & District Mardan, do
~ hereby affirm and declare on oath that the contents of this application are true
and correct to the best of my knowledge and nothing has been concealed.

Sl
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OFFICE OF THE EXECUTIVE DISTRICT OFFICER &S EDUCATION MARDAN -
NOTIFICATION . ) - ~ o

" The followmg ofﬁcers are hereby appomted as Inqulry ofﬁcers to conduct .

" mqulry m connectlon w1th the case of adjustment in respect of Mr, Zahn' Ullah PST 2/5’ lé»b/C“V ‘LN;

Mr Shamshad Khan Head Master DakkI
2 Mr MukhtlarKhanADOTakkar

PRI e
[Rae

The detaIl report should be send to thIs office WIth in week posxtlvely

;ke’b\_*' A (BAHADARKHANMARWAT) :

L QQ'\>\ S . EXECUTIVE DISTRICT OFFICER
o \_>\bo\ S \3\ (E'& S) EDUCATION MARDAN. .
Endst No .- [PF Dated \'\ /2012 : .

Copy forwarded to the - '
.‘Dy: District Officer (M) Pry: Mardan, o LT e
"Mr, Shamshad Khan Head Master DakkI ' T S
- Mr, Mukhtiar Khan A.D.O Takkar - ' ‘ '
Ofﬁc1a1 Concerned

W

(E & S) EDUCATION MARD

/2//01/0

N 6( EXECUTIVE DISTRICT OFFICER
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- Name of enquiry committee
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Enauiry report against Zahir Ullah PST GPS Kass Koroona Mardan =~ ee——

——

—

2. Mukhtiar Khan ADO (C) Takkar Takht Bhai Mardan

Date of enquiry oo 28-04-2012

Place of Enquiry S GPS Kass Koroona -

Tools of enquiry L 1. Service Book checking 83
2. ' DyDO(MP)record . 5 1@0
3. H/Teacher record and his statement ' Y
4. EDO (E & SE) Mardan office record \,\\(\

: 5. Statement of accused
Purpose of Enquiry ; ) To detect the factual position of the absence of the

_ a_nbove named accused w.e.f 18-04-2007 to 28-04-2012.
History of Case: : ' "

Zahir Ullah was appointed on PST post on 15-12-1987.He carried his duties on. But during the
year 1994 he submitted an application for earned leave for the period w.e.f 01-09-1994 to 31-08-1997.He

“resumed to his duty on the expiry of the said leave

The said teacher applied once again for Efleave w.e.f 18-10-2005 to 17-04-2007. The EDO(E&SE)
Mardan accorded sanction of leave vide his Endst No.5104-06 dated 03-04-2006 on the recommendation
of the Dy:DO Mardan vide No. 313 dated 04-03-2006.(Annex-I) -

In his absence his leave vacancy was filled by the EDO (E&SE) Mardan by the transfer of Bakhtiar Ali PST-

GPS Muhammad Ali Killi Peshawar to GPS Kass Koroona. {Annex-2)

Zahir Uliah PST cauld not re ort his arrlval on the expiry of his second term leave and remained-

absent.

The said teacher received his pay regularly upto 30-06-2006. {Annex-3)
No record prior than 18-06-2011 is available in the office of the DDO(M) Mardan and before 14-11-2005 in
the office of EDO (E&SE) Mardan. 1 P,

Total availed ieave position

01-09-1994 - 01-09-1996 3years
01-10-1996 - 31-08-1997
[8-10-2005 - 07-04-2007F 1 Year-6 Month N

'Proceeding of Enquiry:

As per the directives of EDO (E&SE) Mardan the commntee visited the appointed places as per
programme and checked the: relevant record from which the following findings come to hand.

Fmdmgs

Statement of the accused. (Annex-4

According to the statement the accused was absent from duty due to his brother in law iliness, and
he has submitted application for the adjustment on 01-10-2010, but no proper action has been taken on his
application$d, on 10-3-2012 he fillsd an appeal to Chief Minister Khyber Pukhtunkhwa Peshawar (Annex-5

~but h|s absence is unjustified.$ince, 07-4-2007 till 01-10-2010 he: could neither submit any application nor-

,@

Shamshad Ali Head Master GHS Dakki Mardan /? élr



. "~ .
| 2 us7
report for the duty which is negligence on his part. He was only in Karachi and it was possible in fast medta™ "~

process. So his absence w.e.f. 08—4 2007 to 28- 04-2012 is justified. He also kept his service book in his
custody. :

Statement of H/Teacher (Annex-6}
Head Teacher Said Khalid Shah PST recorded in his statement that on 24-8-2008 he has informed

the office .He also stated that on 01-10-2010 when accused teacher came to school, he guided him to
report to office for adjustment, &hich was not a proper way. It was the duty of H/Teacher to send written
report through ADO to Dy:DO on the expiry of his leave but here both the officers H/T eacher and ADO did
not play their proper role. T T
On the basis of the above facts our concluswns are as under

The accused was on earned/leave and then w.e.f 18-04-2007 to the date of enquiry he is absent
from duty, but no disciplinary action has been taken by the department. I

The accused has submitted an application for adjustment which is under process. As no

disciplinary action has been taken therefore, the credit goes to the accused.

The accused availed leave
01-09-1994 to 01-09-1996Y
}4" EOL

01-10-1996 to 31-08-1997
18-10-2005 to] 7-~04-2007
18-04-2007 to 28-04-2&12 —— Absent from duty

So, the office of the EDO is requesteé to regularize the case.
To accord sanction for period captioned above.
To accord sanction for his re-adjustment (Coding the rules)

To recover salary drawn for the penod w.e.f 18-10-2005 to 30- 06-2008.
=

bl o
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Enqmry Committee ,\/}v

1. Shamshad All Head Master / -
GHS Dakki Mardan

2. Mukntiar Khan AD I'\
Circle Takkar Takht Bhai ™ s
Mardan




WAKALAT NAMA

IN THE COURT OF b /- Saviien T l'w.'./Q//«-,L..;- |

Feloiv wtih PT foate

Appellant(s)/Petitioner(s)

VERSUS

Dt P M |
_&:L'_’LMQ\»@‘» v~ Respondent(s) |

I/'We ' do hereby appoint
Mr. Khush Dil Khan, Advocate Supreme Court of Pakistan in the above
mentioned case, to do all or any of the following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in
this Court/Tribunal in which the same may be tried or heard and
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petmons
appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, or any.other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may
be or become due and payable to us during the course of
proceedings.

AND hereby agree:-

a. That the Advocate(s) shall be entitled to withdraw from
the prosecution of the said casé if the whole or any part
of the agreed fee remains unpaid.

In witness whereof I/We have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to
me/us and fully understood by me/us this

\

Attested & Accepted by

Signatufe of Executants

Supreme Court of Pakistan

9-B, Haroon Mansion
Khyber Bazar, Peshawar
Off: Tel: 091-2213445
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No: 876/2015

Zahir Ullah PST Teacher, R/O Moh; Barshah, Tehsil Katlang, District Mardan -
A ' ieeeeernnn. Petitioner

" Versus
The District Education Officer (M) Mardan & Others.....vv......... s I Respbndent

Para Wise Comments on Behalf of Respondents

Respectfully Sheweth,

PRELIMINARY OBJECTIONS:

1. That the appellant has got no cause of action as well as locus standi to file the instant
appeal.

.Thzit the instant appeal is incompetent in its present form, hence liable to be dismissed.
That the instant appeal is badly time barred. _ |

That the appeal is not maintainable in its present form.

That the appellant has not come to this Honourable Tribunal with clean hands.

That the appellant is estopped by his own conduct.

e

- That the appellant has concealed the material facts from this Honourable tribunal hence
‘liable to be dismissed. | ‘

That the instant appeal is based on malafide intention, hence liable to be dismissed.

8
9. That the instant appeal is against the prevailing law and rules.
10. That the appellant has been treated as per law & rules. A '
11. That after expiry of leave the appellant did not resume his duty later on submitted an
i application for adjustment wherein he admitted that “due to ‘certain reason required
i sanction was not taken properly for extension”. (Copy of application is already appended
l with the Appeal as Annex-“C”) ‘
| 12. That as per the inquiry report the appellant remained absent from duty for more than 5
years resultantly the competent authority removed the appellant from service in

accordance the law. (Copy of order of removal is already appended with the Appeal as

Annex-“I")

FACT:

1. Para No 1 is correct as the appellant being PST teacher was accorded sanctioned of leave
w.e.f 18-10-2005 to 09-10-2006 (365 days earned leave on half average pay) and from .
10-10-2006 to 17-04-2007 (189 days leave without pay) Vide Order No. 5104-06 dated



03-04-2006 later on remained absent from his duty for more than 5 yeérs. (Copy of Order C
is already appended with the appeal as Annex-“B”).

- 2. ParaNo 2 is incorrect baseless against fact and law, as thoroughly explained supra in the
| preliminary obj’ection, hence denied.

3. Para No 3 is incorrect, baseless, against law and facts to the extent of negative attitude of
the Respondent No 1 being responsible government official and remaining para pertains
to official correspoﬁdence, hence need no comments.

4. ParaNo 4 pertains to record, however the Respondent No 1-ordered the inquiry on which
the appellant was found guilty of being absent from his duty for more than 5 years
resultantly the competent authority removed the appellant from service in accordance the
law, hence denied.

5. Para No 5 pertains to record, hence need no comments.

A. Para A is incorrect baseless against fact & law and the Respondents acted in accordance

~ with the law. . .

B. Para B is incorrect, The appellant has been treated in accordance with the law and rules,

. hence denied. '

C. Para C pertains to record, hence need no comments. »

[3 Para D is incorrect, thoroughly explained supra in the preliminary objections as the
appellant was accorded sanctioned leave but the appellant remained absent after the
expiry of the same. hence denied. |

E. Paré E is incorrect baseless against the law and fact, The answering respondent being
responsible government officer acted in accordance the law, hence denied.

F. ParaFis incorfect baseless, proper opportunity was given to the appellant wherein the
appellant admitted the negligence on his part before the inquiry officers, hence denied.

G. As replied above the respondents acted in accordance with law. ‘

tis therefore humbly prayed that in the light of above facts, the appeal may please be

dlsmlssed w1th cost.

A Vl\(& ~ Respondents No 1 & 3
Dlrectorés\E

District Education Officer

Peshawar : (Male) Mardan

Secrdt y’[to (govt Y W4,

Khyber Pakhtunkhwa E & SE Deparfmeént
Peshawar :
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR '

Service Appeal No: 876/2015

Zahir Ullah PST Teacher, R/O Moh; Barshah, Tehsil Katlang, District Mardan

ceeeeenennn.. Petitioner
Versus
The District Education Officer (M) Mardan & Others..............ccoviiiiiiinnns .. Respondent
AFFIDAVIT

[, Mr Muhammad Haroon Legal Advisor Education Department Mardan do hereby solemnly

‘ a‘ffir'm and declare that the contents of Para Wise Comments submitted by respondents No 1 & 3

are true to the best of my kﬁowledge and belief and nothing has been concealed from this

Honourable Court.

Deponent

Muhammad Haroon,
16101-4819092-1



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

;Jj, ‘

Service Appeal No: 876/2015

Zahir Ullah PST Teacher, R/O Moh; Barshah, Tehsil Katlang, District Mardan _
... Petitioner

Versus

The District Education Officer (M) Mardan & Others..............coo.co.ocevrrrini.n, Respondent

Reply to Application for condonation of delay.

‘ Respectfully Sheweth,

PRELIMINARY OBJECTIONS

1. That the petitioner has got no cause of action & locus standi to file the instant appllcation._ ‘
2. That the application in hand is not maintainable in its present form.

3. That the appellant has not come to this Honourable Tribunal with clean hand.

4. That the cIelay has not been justified by the petitioner. -

5. That the appeIlant is estopped by his own conduct.

6. That the appellant has concealed the material facts from this Honourable tribunal

hence liable to be dismissed.

- ON FACTS:
- 1. Para No | pertains to filling of the instant appeal.

2. Para No 2-to 5 are incorrect, baseless, against law and facts which is thoroughly
explained in preliminary objection, hence denied. The appellant appeared before the
inquiry committee, recorded his statement wherein accepted his negligence as well. The
appellant was aware of all the proceeding but kept this Honourable Tribunal in dark;

further reply to main appeal may kindly be considered part of this reply. -

Therefore it is humbly préyed that keeping in view the above mentioned fact, the instant

application along with appeal may kindly be dismissed with cost.

Respondents No 1 & 3 -

Director E & SE : District Education Officer
Peshawar : (Male) Mardan

Secretary to Govt of
~ Khyber Pakhtunkhwa E & SE Department
Peshawar




KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR |

No._ 999 /ST Dated _27 /4/ 2017
“To
The District Education, Officer (M),
Government of Khyber Pakhtunkhwa,
Mardan.
Subject; - JUDGMENT

I'am.directed to [orward herewith a certified copy of Judgemenl dated
26.4.2017 passed by this Tribunal on the above subject for strict compliance.

Ioncl: As above

REGISTRAR

KHYBER PAKHTAUNKHWA

SERVICE TRIBUNAL
PESHAWAR.
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