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JUDGEMENT

PARBEIIA PAUL, MEMBER (E): Through this single judgment, we
mtend Lo dispose ol instant appeal as well as connected Service Appeal No.
f:’s’:x"/“/-:?_!_)?.(), titled “Umuar Khan Forest Guard (BPS-08) Upper Kohistan
Forest Division, Dassu Versus the Sceretary, Forestry, Lnvironment &
Wildlife  Department, Khyber Pakhtunkhwa, Peshawar and others” as

common questions of law and facts are involved in both the appeals.
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2. The service appeal in hand has been instituted under Section 4 of the
Khyber Pakhtunkhwa Service Tribunal Act, 1974 to consider the appcllant
lor promotion to the post of Deputy Ranger (BPS-12) with effect from
U1.03.2017, when his juniors namely Altaf Qureshi and Zia-ud-Din were
promoted 1o the post ol Deputy Ranger (BPS-12) and for promotion to the
post ol Forest Ranger (BPS-16) with cffect from 14.04.2020 when Altaf
Qureshi was [urther promoted to the post of Forest Ranger (BPS-16) and
against nol taking action on the departmental appeal of the appellant within
the statutory period of ninety days. 1t has been prayed that on acceptance of
the appeal. the respondents might be directed to consider the appellant for
promotion o the post of Deputy Ranger (BPS12) with cffect from
01.03.2017, when his junior Altaf Qureshi and Zia-ud-Din were promoted
and for promotion to the post of Forest Ranger (BPS-16) with cffect from
4042020, when Altal Qureshi was further promoted to the post of Ranger
(BPS-16), with all back and conscquential benefits alongwith any other

remedy which this Tribunal deems {it and appropriate.

3. BricHuacts ofthe case, as given in the memorandum of appeal, arc that
the appellant was working on the post of Forester (BPS-10) in the
respondent depurtiment and was performing  his duly up to the centire
satislaction ol his supcrior@ and no complaint had been filed against him.
The appellant was at Scrial No. 5 of the scniority list of Foresters issucd on

31022015, while Altal” Qureshi & Zia-ud-Din were at serial No. 6 & 7
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respectively in that seniority list. As per promotion rules, the post of Deputy
Ranger (BPS-12) would be filled 75% by promotion on the basis of
seniority-cum-litness [rom amongst the Foresters (BPS-10) having five
years service and the post ol Forest Ranger (BPS-16) would be filled one-
third by promotion on the basis of seniority-cum-fitness from amongst
holders ol the post of Deputy Forest Ranger (BPS-12). While serving in the
said capucity, the appellant was served with a charge sheet. No proper and
regular inquiry was conducted against him to dig out the reality about those
bascless allegations and on the basis of that irregular inquiry, he was
compulsory retired from service vide order dated 30.06.2016 which was
challenged by the appéllanl in the Service Iribunal in Service Appecal No.
124772016, During the pendency of service appeal of the appellant,
respondent No. 3 passed an order dated 01.03.2017, whereby juniors 1o the
appellant namely Altaf Qureshi and Zia-Ud-Din were promoted to the post
ol Deputy Ranger (BPS-12). The Service Appeal No. 1247/2016 of the
appeltunt was liadly  dectded  alongwith other connccted  appeals  on
17.12.2018. The Tribunal set aside the impugned order of compulsory
reurement of the appellant and reinstated him into service and directed the
respondents o conduct de-novo inquiry, strictly in acco'rdancc with law and
vules within a period of 90 days from the receipt of the judgment. CP No.
170-P/2019 filed by the respondent department against the judgment dated
P712.2018 was also dismissed by the Apex Court on 25.07.2019. The
respondent department did not reinstate the appellant in service as per

Judgment dawed 17.12.2018, therefore, he filed Exccution Petition No.
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174/2019 in the Service Tribunal during the pendency of which, an order
duted 24.10.2019 was passed, whereby the notilication dated 30.06.2016
was withdrawn and the appellant was reinstated in service with immediate
clect. The reinstatement order further stated that the issue of back benefits
would be decided alier the outcome of denovo inquiry. in the meantime,
Junior to the appellant, namely Altaf Qureshi, was further promoted from the
post ol Deputy Ranger (BPS-12) to the post of Forest Ranger (BPS-16) vide
order dated 14.04.2020. Denovo inquiry was conducted against the appellant
alongwith other officials ‘in which charges of corruption were not proved
against the officials, but despite that, minor punishment of stoppage of two
annual ncrements for the period ol two years was imposed upon the
appeliant, alongwith other officials, and the intervening period with effect
rom 01.07.2016 to 23.10.2019 was treated as lcave on half pay vide order
dated 24.07.2020. Iecling aggricved, the appellant filed departmental appeal
on 07.08.2020 lor promotion to the post of Deputy Ranger (BPS-12) w.c.f.
F7.03.2018 and Forest Runger (BPS-16) w.e.f 14.04.2020 which was not
responded within the statutory period of nincty days; hence the instant

service appeal.

5. Respondents were put on notice  who  submitted  written
replics/comments on the appeal. We have heard the learned counsel for the
appellant as well as the dearned Additional Advocate General for the

respondents and perused the case file with connected documents in detail.
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0. Lcarned counscl for the appellant, afier presenting the case in detail,
contended that not taking action on the dcparhncntal appcal of the appellant
within the statutory period ol ninety days and not promoting him to the post
ol Deputy Ranger (BPS-12) w.e.l. 13.03.2018 and Forest Ranger (BPS-16)
woe o L04.2020 were against the law and rules. e further contended that
the appellant was reinstated in service [rom the date of compulsory
retirement i.e. 30.06.2016 meaning thereby that the appellant was on the
sume position as belore the order of penalty and it was his legal right to be
promoted to the post of Deputy Ranger (3PS-12) and Forest Ranger (BPS-
Loy Irom the dates when his juniors were promoted. 1le further contended
that the allegations ol corruption on which the appellant was compulsory
vetired {rom service were not proved in the denovo inquiry. The appellant
was al Serial No. 5 of the seniority list ol 2013, while the officials who were
promoted  were at serial No. 6 & 7 respectively in the seniority fist . [le
further contended that as per Superior Courts’ judgments when an official
was dismissed/removed or compulsory retired from service and reinstated
niG service atter the allegatons were not proved against him in the inquiry,
then such oflicial was entitled for all béck benefits, including promotion,
because absence ol the official during dismissal/removal or compulsory
retirement was not voluntary on his part but it was duc to the order of his
high ups which restrained him from attending his job/duty and as such the

appellant was entitied for legal vight of promotions from the dates when his

juniors were promoted. e requested that the appeal might be aceepted as

praycd.



7. Fearned Assistant Advocate General, while rebutting the arguments of
leamed counscel Tor the appellant, contended that while the appellant was
serving in HHarban Forest Sub-Division during 2013 there was an incident of

thelt ol 18000 CR precious species of deodar within his administrative

Jurisdiction. As a result ol departmental inquiry initiated under the

provisions ol" Khyber Pakhtunkhwa Government Servants (1&D) Rules
2011, the appellant was compulsorily retired from service vide notification
dated 30.06.2016 which was subscequently challenged before the Tribunal
through Service Appeal No. 1247/2016. Since the appellant was not in
scrvice during the year 2017, therelore, the mentioned senior most Foresters
having satislactory record and those lulfilling other pre-requisites/criteria
were promoted to the rank of Deputy Ranger (3PS-12) by respondent No. 3

on 01.03.2017 which was quite correct and justified under the provisions

contained in Promotion Policy 2009 promulgated by the Government of

Khyber Pakhtunkhwa. ‘The appellant was reinstated in service vide
notification dated 24.10.2019 afier receipt of the decision of Apex Court
dated 25.07.2019 and completion of other codal formalitics. e further
contended that though the charge of corruption was not established against
the appeltant but the charge ol inetTiciency was proved against him by the
denovo nquiry connnitiee on the basis of which minor punishment was
awarded o him vide order dated 27.07.2020, treating the intervening period
as hall’ pay under the provisions contained in Khyber Pakhtunkhwa T.cave

Rules 1981, as admitted by the appellant. e further contended that the



appetlant had been promoted 10 the rank of Deputy Ranger on the
recommendation of DPC vide office order dated 25.01.2021. His seniority in
the cadre o Deputy Ranger had been restored vide Conservator of Forests,
Upper Hazara IForest Cirele Manschra office order dated 05.04.2021. 11c had
subsequently been promoted to the rank of Forest Ranger (BPS-16) on the
recommendation of Departimental Promotion Committee by respondent No.
2 vide oflice order dated 02.02.2022. So far as his stancc regarding
promotion o the rank of Deputy Ranger (BPS-12) with effect from
F7.03.2018 und then as Forest Ranger (BPS-16) with cffect from 14.04.2017

was concerned, admittedly he was not in service on 17.03.2018 when his

juniors were promoted to the rank of Deputy Ranger while he was Forester

(BPS-10). He invited the atiention to Para-VI of the Promotion Policy 2009
promulgated by the Provincial Government which stated that promotion
would always be notificd with immediate cffeet and hence his request for
promotion [rom retrospective dates was contrary to the rules and policy,

therelfore not entertainable. e requested that the appeal might be dismissed.

S F'rom the record and arguments }?t‘cscnlcd before us, it transpires that
the appellant while working as Forester in the Forest Department was
proceeded against departmentally on certain allegations and was awarded the
penalty ol compulsory retivement. His service appeal No. 1247/2016 before
this "I'ribunal was decided on 17.12.2018 whereby the order of compulsory
retirement was sct aside, he was reinstated in service and the 1'¢sp<)ndcnts

were directed o conduct de-tovo inquiry. Issuc of back benefits was. subject



to the outcome of denovo inquiry. The denovo inquiry was conducted in
which no charges could be proved against the appellant, but still he was
avwarded penalty of stoppage ol two annual increments, falling due on
01122020 and 01.12.2021, for a period of two years, alongwith treating the
period he remained out ol service as leave on half pay, by the DIFO Upper
Kohistan vide his order dated 24.07.2020. During the hearing, learned
counscl for the appellant produced a copy of an order dated 11.12.2020 of
the Conservator Forests, Upper llazara Vorests Circle, Manschra which
indicates that a departmental appeal was submitted to him by the appellant
against  the order dated 24.07.2020 of DIFO, Upper Kohistan. The
Conservator Forests, Manschra has termed the penalty imposed on the
appellant as “hypothetical and arbitrary in nature”, and states that he cannot
support the punishment awarded to the accused which is purely against the
norms ol justice and therefore he accepted the appeal in favour of the

appellant.

9. During the pcndcnc‘y of Service Appeal No. 1247/2016, respondents
promoted Altal Qureshi and Zia—ud-l)in, who were junior to the appellant, to
the post of Deputy Ranger (BS-12) on 01.03.2017 and later on 14.04.2020,
Altal’ Qureshi was further promoted to the post of l‘orest Ranger (BS-16).
The present appeal is for considering the appellant for promotion to Deputy
Ranger and Forest Ranger from the dates when his juniors were promoted.

Record is clear about the reinstatement of appellant for denovo inquiry,
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converting his compulsory rétirement to minor punishment and later on

selting aside the order of minor punishment also.

LO. Inoview of all the above mentioned facts, there is no second opinion
that when all the penaltics, major and minor, have been set aside and the
appeHant has been reinstated from the date he was compulsory retired from
his scrvice, he is entitled (o all the scervice benefits to which he was entitled
had he not been compulsory retired. The order dated 11.12.2020 of the
Conscrvator of Forests, Manschra clearly indicates that the appellant was
compulsory retired from service for a fault that was not committed by him, a
fact that was proved with evidence in the denovo inquiry, and to which his
appellate authority agreed and sct aside all the penaltics. This Tribunal in its
various judgments has declared such reinstatements cffective with all back
benelits, which inter-alia include seniority also, and when seniority of any
officer/official is restored from any back date, he is entitled to promotions

also, with effect from that date.

Ll I view of the above discussion, the appeal in hand, as well as
connected appeal mentioned above, 1s allowed as prayed for.  Partics are left
to bear their own costs. Consign.

12, Pronounced in open court in Peshawar and given under our hands

and seal of the Tribunal this 06" a"ayi of I'ebruary. 2023.

(FARWEHATPAUL)
Member ()




