BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,PESHAWAR.
- Appeal No. 851/2017

DétevofInstitution .. 11.08.2017 -

Date of Decision -~ ..  24.02.2021

M‘r.v-Ahma'd Ali son of Abdul Razzaq, Mohallah Johar Abad, Samander Darhi,

Post Office Nowshera Kalan, Tehsil and District Nowshera. ... (Appellant)
VERSUS

The Secretary' Health Department, Khyber PakhtuhkhWa Peshafwar and three

others. - , , ..(Respondent) -

Present. ‘

Mr. Taimur Ali Khan,

- Advocate. - | For appellant
Mr. Kabirullah Khattak, o
Addl. Advocate General , For respondents.
MR. HAMID FAROOQ DURRANI, .. * CHAIRMAN
MIAN MUHAMMAD, - - ... MEMBER(E)
-JUDGMENT

HAMID FAROOQ DURRANI, CHAIRMAN: -

i. ~ Instant appeal is preferred against the order dated 03.04.2017

, communicafed to the appellant'on 05.05.2017. Through the order dated

03.04.2017, the appointment order of the appellant was withdrawﬁ while his

departmental appeal there-against was not responded to.

2. The appellant was appointed, as claimed through Memoréndum of

. appeal, a Ward Orderly on 25.01.2017 under the control of DHO (BHUs)

District Nowshera. On 26.01.2017, the appellant submitted arrivalf report at
DHO office Nowshera. He, however, was not allowed postind and on

03.04.2017, his appointment as Ward Orderly BPS-04, was withdifawn. The




appellant submitted his departmental appeal on 06.05.2017 Whicfi was not

atfended to.

- 3. Learned counsel for the appellant as well as learned Addl. 'AG heard

‘on behalf of the respondents. Available record also perused.

4._ It wa§ conteﬁaed by Iearn‘ed counsel that the impugned ;rdér was |
passed aéainst thé appellant without following  the prescribed procédure. No
proper enquiry was conducted against the appellant nor he wa:is a-llowed
ac;éss to the relevan.t recérd. In' his view, the impugned order wazs without
any foundétion, therefore, was not sustainable. In support of his ai;guments,

learned counsel relied on 1997-SCMR-1552,

As against that, learned AAG referred to the judgment passed by this
Tribunal in Service Appeal No. 22'8/2017' and contended ithat the
departmental appeal of appellant was delayed, therefore, the subsequent

appeal before the Tribunal was not competent. The appellant was fstill under

. " probation when departmental pfoceedings were' conducted 'against: him. The

holding of proper enquiry against the appellant was not mahdatdry due to
his status in the sefvice. He relied on PLD 2003-Supreme CourE—913 and

2007-PLC(C.S) 250.

5. The contents of impugned order dated 03.04.2017 appéar to be
confusing and contradictory. It is noted in the order that “appointnfent’of Mr.
Ahmad Al S/0 Abdd/ Razzaq, Mohallah Samandar Darh/; Diwsheré Kalan as

Ward  Orderly BPS-04 is hereby withdrawn due to un-sivt/sfacton/

: \\ N pe)‘formance and not reporting fq any health facility for official duty till date.”




It is quite astonishing to note that on one hand the appoihtment of

~ appellant was withdrawn due to unsatisfactory performance ani:l, on the

other, for not reporting to any “health facility for official c?uty. The
det_ei'mining of performance of a civil servant without aIIowinglf him any
posting would be without any yardstick thus could not be agitated as a

ground for withdrawal of his appointment order.

6. It is by now Well established that in cases where a civil servant is
dislodged from service, a proper enquiry was all the more necessitated, but

the same was not :res_orted to in the case in hand.

The . respondents even did not care to provide any r{eason for
dispensing with the regular enquiry. In the said manner, the career of

appellant was conven‘iently brought to an end.

7 For what has been discussed above, the appeal in hand |s allowed
andl the appellanf is reinstated into service. The respondents sball be at
liberty to conduct a proper enquiry against the appellant within a period of
ninety days from the receipt of copy of instant judgment. The iss&e of back
benéﬁts shall be decided fn accordance with outcome of the enquili'y.- Parties
are left to bear their respective costs. :

8 File be consigned to the record room.

\

» (HAMID FAROOQ DURRANI)
CHAIRMAN |

(MIAN MUHAMMAD)
MEMBER(E)

ANNOUNCED
24.02.2021
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Order or other proceedings with signature of Judge or

~ | Dateof .
S.No. | order/ ) Magistrate and that of parties where necessary.
| proceedings | - - -

1 2 3
Present.
| Mr. Taimur Ali Khan, ... For appellant
Advocate o
Mr. Kabirullah Khattak, - :
Addl. Advocate General, . .. Forrespondents.

74.02.2021 Learned counsel for the appellant as well as Ie?rned

Asstt. A.G heard on behalf of the respond'ents . Available récord

| perused.

Vide our detailed judgment, the appeal in hahd s

| allowed and the appellant is reinstated into service. The

respondents shall be at liberty to conduct é prdpef e'rjjquiry
against the appellant within a period of ninefy- days frorjn fhe
receipt of cdpy of instant judgment. The issue of back benefits
shall be decided in accordance-with outcome of theleniquiry.

Parties are left to bear their respective costs.
9. File be consigned to the record room.

\';

CHAIRMAN"

(MIAN MUHAMMAD)
Member

ANNOUNCED
124.02.2021




25.09.2020 - Appellant has not forth come, however, ASS|stant of Iearned‘;
counsel for appellant is present Mr. Kablrullah Khattak Addltional
Advocate General for the respondents is also present. | 3
According to the assistant that learned counsel for abpel[ant |s
busy in the Hon’ble Peshawar High Court, lseshawar and is seeking
time. Last chance is given. The appeal is adJourned to 03.12. 202Qron

which to cg b for arguments before D.B.

(Mian Muhamm d) (Muhammad JamalF ‘
Member (Executive) _ Member (Judicial)

03.12.2020 Due to non-availability of D.B, the case is adjourned to
24.02.2021 for the same as before.




. TR, =
B
.

27.0é.2020 Junior 1'0A counsel for the appellant present. Mr. Riaz
o Paindakhel learnied Assistant /-\dvocare- General for -the
respondeﬁt? '])I"C-Sém. Junior to counsel for the appellant
requested for adjournment on the ground that sén_io:fcounsel
for the appellant is not available today. Adjourned. To conie

up for further proceedings/arguments on 02.04.2020 before

D.B. @/ o - | &."/ |

Member ) ' : Member
02.04.2020 ‘Due to public holidays on-account of Covid-19, the case
is adjourned. To come up for the same on 29,0'6.'2020 before
D.B. |
-29.06.2020 Nemo for the appellant.

- Mr. Kabir Ullah Khattak learned Additional Advocate General

for the respondents present.

Notice be issued to appellant and his counsel for 25.09.2020 |
before D.B. ' ‘ .

(Mian Muhamma (Rozina Rehman)‘
‘Member(E) Member (J) = .




| ' 29072019 ! ‘Learned counsel qu the appellant and Mr. Zia Ullah learned >

23102019

26.12.2019
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'_'D:eputy District Attorney present. Learned counsel for the
Mé_ppeliant seeks adjournment. Adjourn. To come up for

;f.'}érguments on 23.10.2019 before D.B.

S~
Member Member

Learned counsel for the appellant present. Mr. Zia
Ullah learned Deputy District Attorney for the respondents

present.

Learned counsel for the appellant ~ requests for
adjournment due to engagerhent of learned senior counsel
before the Honourable High Court today.

Adjourned to 26.12.2019 before D.B.

Merrfer Chairman

Counsel for the appellant present. Mr. Ziaullah,
DDA for respondents present. Learned counsel for the
appellant seeks adjournment. Adjourn. To come up for
arguments on 27.02.2020 before D.B. '

Member q Member

~99-
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27.022019 . Counsel for the appellant and Addl. AG
élongwith M/S Saleem:Javed, L'itigat‘i'on Assistant and :

Hazrat - Shah, Superintendent for';the,' respondents

present. |

The representative .of res;pohdcnfs ~ shall | -

7T positively produce the entire ‘record of enquiry

culminating:into' office order No. 3021-23/DHQ NSR

dated 03.04.2017 on the next date of heéyririg. R |

Adjourned to 16.05.2019 before the D.B. ¢

_4/

Member .. .. . Chairman’

16.05.2019 Counsel for the appellant, Addl. AG alongwith Jaffar
' - Ali, Senior Clerk for the respondents present.

Due to demise of his father, learned Member of the
Bench (Mr. Hussain Shah) is on leave.. Adjourned to
29.07.2019 for arguments before the D.B.
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06.11.2018

26.12.2018

©13.09.2018

Counsel fgr'fhé:appéllé.nt aner Muhammad Jan Learhed
Deputy District Attorney for the respondents present Counsel -
for the appellant seeks adjournment Adjourned. To come up
for arguments on 06711.2018 before‘D.B

' (Hu's:grghah) - - (Muhammad Hamid Mughal)
Member o .' Member
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& 2. Due to retlrement of Hon’able Chairman, the Tribunal is

defunct. ' Therefore, the case is adjourned for the same on

‘ \
e O’

26.12.2018 before D.B, . / -

der

Counsel for the appellant and Mr. Muhammad Riaz
Painda Khel, Asstt. AG for the respondents present.

[
Requests for adjournment in order to seek further

instructions from the appellant who is not present today.

- Adjourned to 27.02.2019 for arguments before the

I\/%er " ‘ ‘ Chaintian

D.B:

g




| S 03.012018

.. -06.03.2018

08.05.2018

 (Muhammad Amin Kundi)

'ADD'A alongwith Mr. Muhammad Shaﬁqu M.O for respondents
o present. Rejoinder submitted which is placed on file. To come up

' for arguments on 06.03.2018 before D.B.

(Ahmad Hassan) (M.Amin Khan Kundl)
Member(E) - Member (J)

" Learned counsel for the appellant and Mr. Muhammad Jan,

Learned Deputy District Attorney for the respondents present. - -

Learned counsel for the appellant seeks adjournment. Adjourned. To
come up for arguments on 08.05.2018 before D.B- '

7 -
‘ (Muhammad Hamid Mughal)

Member : : ‘Member

The Tribunal is defunct due to retirement of Hon’ble Chairman.

‘Therefore, the case is adjourned. To come on 23.07.2018

23.07.2018

- Appellant absent. Learned counsel for th¢ appellant 1s -'
- also absent. However, juhior counsel for the appellant i)reseﬁt
and requested for adjournment. Mr. Muhammad Jan, Deputy .
District Attorney alongw1th Mr. Hazrat Shah, Superlntendent‘ '
for the respondents also present. Adjourned. To come up for

arguments on 13.09.2018 before D.B. @
mber

. .

- Counsel for the apﬂellant present. Mr. Muhammad Jan, : i
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o 29.08.2?)17 : Counsel for the appellant present. Preliminary arguments
' heard. It was contended by learned counsel for the appellant that the
-appellanll' was appointed as Ward Ordély (BP‘S_-‘4) agaiﬁst the vacant-
post under the control of DHO (BHUs) District Nowshera vide order
dated 25.01.2017 by the competent authority and after medical .
examination he assumed the chargé on 26.01.2017 and- was pcrforming
~ his duty regularly however, on 03.04.2017 his appoiritméht 6rder was ' 4
withdrawﬁ due to his non-satisfactory performance. It .was further |
contended that the withdrawal order of appointmcht order was passed
without framing of charge sheet serving of any statément all'egation
conducting of proper inquiry and issuing of any show -cause nolice,

o thcwfow the impugned order is illegal and liable to be sct a51dc
\;\‘)_ RS P _‘,(‘hv \f‘

The contentions raised by learned counscl for the
appellant need consideration. The appeal<is-admitted for, regular ‘
hcarmg subjcct to deposit of security and process Iee Wlthm 10

days lhercaﬁer notice be issued to the respondents for written

rcply/commcms for 10.10.2017 before S. B

(Muhafméad Amin Khan Kundl)
Member

10.10.2017 Counsel for the appellant and Addl:AG alongwith Dr. M. ™

Shafig, MO for respondents present. Written reply submitted. To -

come up for rejoinder and final hearing on 03.01.2018 before D.B. ,
. ‘l' ;

(AHMAD HASSAN)
MEMBER ‘
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Form-A .
FORMOF ORDERSHEET
- Court of ‘ A
Case No, 851/2017

S.No.

|&-52-20()

Date of order Ordef or other proéeedings with signature of judge =
proceedings : : ‘
1 2 3
1 11/08/2017 The appeal of Mr. Ahmad Ali presented today by Mr.
Muhammad Asif Yousafzai Advocate, may be entered in the
Institution Register and put up to the Worthy Chairman for
proper order please. ‘ \ A |
REGISTRAR -
2-

This case is entrusted to S. Bench for preliminary hearing

to be put up there on &ﬁ R ~2p[7 o Rxg/"; o

PN
.
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
APPEAL NO. 851 12017
Ahmad Ali V/S Health Deptt:
| INDEX
S.NO. | DOCUHIMNTS ANNEXURE | PAGE |
1. | Memo of Appeal iy i-3
2. | Copy of appointment order -A- 04 -
3. | Copy of medical certificate ~ -B- 05
4. | Copy of arrival report’ -C- 06
5. | Copy of impugned order -D- 07
6. | Copy of departmental appeal -E- 08
7. | Copy of SC judgment -F- 9-14
8. | WalakatNama | -mem-ee- 15 |
APPELLANIT
Through: ' A‘*\ =

(M ASIF YOUS
Advocate, Suprefngf purt

(TAIMUR ALYKHAN)

| %9/*{ &
- (SYED NOMAN ALI BUKHARYI)
Advocates,Peshawar

Cell NO: 0335-8390122

03339103240

Office: o
Room No. Fi#8. 4"Floor, Bilor
Plaza, Sadar Bazar, Peshawar
Cantt; . - ' s
Date: [____2017. ‘ i




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

tukhwa
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APPEALNO. 25 por7  CEEFe
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- - - 0

. Dated

Mr. Ahmad Ali S/o Abdul Razzagq,

MuhallahJOhaR Abad, Samandar Darhi, P/O Nowshera Kalan,

Tehsil and Dsistrict Nowshera.

(Appellant)

VERSUS

1. The Secretary health Deptt: KPK Peshawar.
2. DG Health Services, KPK Peshawar,
3. The District Health Officer, District Nowshera.
4. The Superintendent DHQ Hospital, Nowshera.
(Respondents)

APPEAL UNDER SECTION 4 OF THE SERVICE
TRIBUNAL ACTS, 1974, AGAINST THE ORDER
DATED 03.04.2017, COMMUNICATED TO .= THE
- APPELLANT ON . 05.05.2017THROUGH POST
WHEREBY THE APPOINTMENT ORDER OF THE
APPELLANT WAS WITHDRAWN AND AGAINST NOT
TAKING ACTION ON THE DEPARTMENTAL APPEAL
OF THE APPELLANT WITHIN STATUTORY PERIOD
OF 90 DAYS.

PRAYER:

Fliedto-day  THAT ON ACCEPTANCE OF THIS APPEAL, THE _
ORDER DATED 03.04.2017, COMMUNICATED TO THE

Re;%E@&U APPELLANT ON 05.052017THROUGH POST MAY
dh-ak)) PLEASE BE SETASIDE AND THE APPELLANT MAY
. A

BE REINSTATED INTO SERVICE WITH ALL BACK
AND CONSEQUENTIAL BENEFITS. ANY OTHER
REMEDY WHICH THIS AUGUST TRIBUNAL DEEMS
FIT AND APPOPRIATE THAT MAY .ALSG BE
AWARADED IN FAVOUR OF APPELLANT,




RESPECTFULLY SUBMITTED:

FACTS:

1. That the appellant was appointed as Ward Ordely BPS-04 against the
vacant post vide order dated 25.01.2017 under the control of DHO
(BHUs) District Nowshera.The appellant has performed his duties
assigned to himwith zeal and devotion and there was no complaint,
what so ever regarding his performance.(Copy of appointment order"
is attached as Annexure-A)

2. That the appéllantafter medical fitnees certificate, gave his arrival
report on 26.01.2017 to District Health Officer Nowshera.(Copy of
medical certificate and arrival report is attached as Annexure-B
& O).

3. That the appellantappellant appointment order was withdrawn vide
order dated 03.04.2017communicated to the appellant on 05.05.2017
through post in a fanciful manner without any prior notice which is
mandatory in law, against which appellant filed departmental appeal

~ which was not responded within statutory period of 90 days . (copy
ofimpugned order and departmental appeal is attached as
Annexure-D & E.)

4. Hence the appellantis constrained to file the instant service appeal on
the following grounds amongst others.

GROUNDS:

A. That the impugned order dated 03.04.2017, communicated to the
appellant on 05.05.2017and not taking action on the departmental
appeal within statutory period of 90 days are against the law, facts.
norms of justice, and material on record, therefore not tenable and
liable to be set aside.

B. That the whole proceeding conducted by the respondent department is
against the law and rules.

C. That during the probation period before” termination one month prior
notice is mandatory in law, the appellant has been
terminatedwithoutserving upon him 1 month prior notice, which is
against the law and Supreme Court Judgment reported as 1997 SCMR
1552. Copy of judgment is attached as Annexure-F.

law and spirit of Article 10-A of the constitution.

\ D. That the appellant was condemned un-heard which is 2 violation of




E. That the appellant has not been treated according to law and rules.

F. That the appellant seeks permission to advance others grounds and
proofs at the time of hearing. ‘ '

it is, therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for

~ Appellant
Ahmad Ali

Through: gfw@ .

(M ASIF YOUSARZALI)
Advocate Supr ourt

(TAIMUR HAN)

Ly
(SYED NOMAN ALI BUKHARI)

Advocates,Peshawar




OFFICE OF THE DISTRICT HEALTH OFFICER NOWSHERA
Phone & Fax: 0923-580759}{ : E-Mail: nowshera.edoh@gmail.com
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£ . OFF:IC_'IE ORDER

On recommendation / approval of departmental selection comrmttee,

. / Mr Ahmed Al SZO Abdul Razzaq Mohallah Samandar Garhi, Nowshera Kalan

i . District Nowshera is hereby appointed as Ward Orderly BPS-04 _against the vacant
<\ post under the control of DoH (BHUs) DIStl‘lCt Nowshera with the followifig terms

; . and conditions. "-\—_;'—'—""A A 3
L. The appointment shall be subject to the Medical fitness and mmally on
’ : probation for a period of 01-years. g
« ¢ 2. The services can be dispensed with during the probauon period on
: unsatisfactory performance. '
3. The appointment will be governed by such‘rules and order issued by the
Government from time to time.. - '
4. In case of acceptance, he should submit his arrival report within 07-days.
Sd
2 District Health Officer
Nowshera
() P ’7,.... s ( N ’ . . )
N No. /‘;5 '-"_(" /DHO NSR Date: 2§ /. of /2017
Copy forwarded to the: .
i L. Senior District Accounts Officer Nowshera.
p 2. Accounts Section DHO Office Nowshera. ,
: 3. Mr. Ahmed Ali.S/O Abdul Razzaq_ Mohallah Samandar Garhl Nouy{em
Kalan District Nowshera. ‘ , , -
B .+ 4. Office record. . Pt A
3 - .A - :, { f e .
- R : ‘ ' S
. o
o S : ~ L - District I-Iea{lth Officer »
. - Nowshera

‘ .
0

g%

F:\Jan, Feb 201 NAppointment Order AhnadAli.doc
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. OFFICE OF THE DISTRICT HEALTH OFFICER NOWSHERA
Phone & Fax: 0923-580759

E-Mail: nowshera. edoh@gmall com

OFFI'CE ORDER

L Reference this office order bearlng endorsement No. 933-36/DHO NSR,; dated
i 2. ¢ 25-01-2017 on account of appointment of Mr. Ahmed Ali S/O Abdul Razzaq, Mohallah
{ . , Samiandar Darhi, Nowshera Kalan as Ward: Orderly BPS-04 is hereby withdrawn due to un-

satlsfactory performance a@\@mng to any health facility for official duty till date.
e —‘—M

-y ~= N
. Sd |
s District Health Offlcer _ (11/}1’3
- ‘ Nowshera
No.3e21~ 23/ DHO NSR I Date: ©2 /OY po17
. Copy forwarded to the: ;

1. Senior District Accounts Officer Nowshera : - )

2. Accounts Section DHO Office Nowshera. ' |
o / 3. Mr. Ahmad Ali $/0 Abdul Razzaq, Mohallah Samandar Garhi Nowshera Kalg

Wt
i

District Héalth Officer
Nowshera
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Case Judgement

1 of 6

!
7o 4

e |
597 S CM R 1552 A \

[Supreme Court of Pakistan|
Present: Ajmal Mian, Actg, CJ., Irshad Hasan Khan and , Nasir Aslam Zahid, JJ

THE SECRETARY, GOVERNMENT OF THE PUNJAB, through Secretary, Health
Department, Lahore and others- - Petitioners

versus
RIAZ-UL-HAQ---Respondent

Civil Appeal No. 1428 of 1995, decided on 5th June, 1997.

(On appeal from the judgment dated 30-11-1994 of the Punjab Service Tribunal, Lahore, passed in
Appeal No.657 of 1992).

(a) Punjab Civil Servants Act (VI of 1974)---

~---S 10(3)---Punjab Civil Servants (Appointment and Conditions of Service) Rules. 1974, R.
7---Constitution of Pakistan (1973), Art. 212(3)--Misconduct---Temporary employee engaged on
contract---Termination of service of employee on ground of misconduct and that his performance was

not found satisfactory and that he failed to prove his innocence---Leave to appeal was granted to
consider, as to whether employee's services could be terminated under S.10(3), Punjab Civil Servants
Act, 1974 by serving him 30 days' notice as he was temporary employee.

(b) Civil service---

- Termination of service---Misconduct---Civil servant’s services were on temporary hasis tiable to
be terminated on 30 days' notice or pay in lieu thereof on either side---Services of civil servant were
to be governed by statute and Rules/Instructions/Regulations framed thereunder---If a person 1S
employed on contract basis and terms of employment provide the manner of termination of his
services, the same can be terminated in terms thereof---Where, however, a person is to be
condemned for misconduct, in that event, even if he is a temporary employee or a person employed
on contract basis or probationer. he is entitled to a fair opportunity to clear his position which means
that there should be a regular enquiry in terms of Efficiency and Discipline Rules before condemning
him for the alleged misconduct.

Muhammad Siddig Javaid Chaudhry v. The Government of West Pakistan PL.D 1974 SC 393 and
Pakistan (Punjab Province) v. Riaz Ali Khan 1982 SCMR 770 ref.

(¢) Civil service---
- —Termination of service---Misconduct---Regular enquiry---1f an accused civil servant/employec

is charged. with misconduct of the nature which cannot be proved without holding of regular enquiry.
lhe removal or dismissal from service of a civil servant on the basis of summary enquiry is not

http://www.pakistanlawsite.com/ldawOnI ine/law/content2 | .asp?Case...
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sustainable in law---Charges of defiance of orders of superiors; being rude to his colleagues and
having concealed the factum of having a job in another department, which the civil servant had denied
involved factual controversy which could not be resolved without holding regular enquiry and services
in such a situation could not be terminated without such enquiry. ‘

Deputy Inspector-General of Police, Lahore and others v. Anis-urRehman Khan PLLD 1985 SC 134;
Alamgir v. Divisional Forest Officer, Multan and others 1993 SCMR 603; Jan Muhammad v. The
General Manager, Karachi Telecommunication Region, Karachi and another 1993 SCMR 144();
Nawab Khan and another v. Government of Pakistan through Secretary, Ministry of Defence,
Rawalpindi and others PLD 1994 SC 222 and Ghulam Muhammad Khan v. Prime Minister of
Pakistan and others 1996 PLC (C.S.) 868 ref.

Ehsan Sabri, Assistant Advocate-General, Punjab for Petitioners.
Malik Amjad Pervez, Advocate Supreme Court for Respondent.
Date of hearing: 5th June, 1997.

ORDER

AJMAL MIAN, ACTG. C.J.---This is an appeal with the leave to this Court against the judgment

dated 30-11-1994 of the Punjab Service Tribunal, Lahore, hereinafter referred to as the Tribunal,
passed in Appeal No.657 of 1992, filed by the respondent against the termination of his service by an

order dated 29-5-1991 while working as a Stenographer in the Office of the Project Director,
Paediatric Hospital/Institute. Lahore, hereinafter referred to as the -Institute, allowing the same as

follows:--

"18. Section 10(3) ibid prescribes 30 days' notice and not 10 days. Obviously it did not meet the
requirement. In any event section 10 had no application inasmuch as it was not an ad hoc
appointment. Parties were agreed that it was regular employment though they differed as to the
precise date of joining it on the part of the appellant. Thus, 10 days' notice did not improve the
situation. : :

19. As a result the appeal is allowed. The impugned order is set aside and the appeliant is re-instated
with back benefits. "

2. The brief facts are that the respondent was employed on 26-4-1986 on contract basis by the Health
Department at the behest of the Project Director of the Institute. It seems that at the time of the
respondent's induction into service, there were no rules to govern terms and conditions of the staff of
the Institute. The rules were subsequently framed, which came into force with effect from

28-10-1988. Tt appears that after the framing the aforesaid rules, the respondent's services were
regularised by an order dated 8-1-1989 retrospectively i.e. from the date when he joined the Institute
on 26-4-1986. It was also stated in the aforementioned order of regularisation that like others, the
respondent would also be treated as a civil servant and governed by the rules applicable to them. !t
further seems that the respondent’s services were terminated by an order dated 18-5-1991. However.

the above termination order was not acted upon and the respondent was served with a show-cause
notice, calling upon him to éxplain as to why he observed local holidays without permission and why

20t6 8/10/17. 7:08 PM
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e/ used to leave the office without permission while his officers were still working in the office™
thereby committed an act of misconduct and indiscipline. He was required to submit his reply within
10 days. It appears that before the expiry of above period of 10 days, the department served another
notice dated 22-5-1991 upon the respondent, further charging him with defiance of orders of the
superiors, being rude to his colleagues, having concealed the factum of having a job of a Stenographer
with the Board of Excellence of Education by making a formal application there etc. It seems that the
respondent refuted all these allegations. He also expressed his apprehension that he would not get
justice from appellant No.4 Project Director of the Institute and requested that an Enguiry Officer
might be appointed to look into the charges. It was further asserted by him that he was no more on
probation and he had become a regular incumbent, whose services could not have been terminated
especially by aforesaid order dated 18-5-1991. On receiving the above reply from the respondent, the
Project Director of the Institute (i.e. appellant No.4) by his aforestated order dated 29-5-1991
terminated the respondent's services. After that the respondent filed a departmental appeal and then
approached the Tribunal through the aforementioned appeal, which was upheld in the above terms.
Thereupon, the appellants i.e. the Government of the Punjab and other officials, filed a petition for
leave to appeal, which was granted to consider, as to whether the respondent's services could be
terminated under section 10(3) of the Punjab Civil Servants Act, 1974, hereinafter referred to as the
Act. by serving 30 days notice as he was a temporary employee.

3. In support of the above appeal Mr. Ehsan Sabri, learned Assistant Advocate-General. Punjab, has
vehemently contended that since the respondent was employed on contract basis and as he was a
temporary employee, his services could have been terminated by serving 30 days' notice and.
therefore, the respondent, at the most, was entitled to one month's salary in licu of the notice period.

On the other hand, Malik Amjad Pervaiz, learned Advocate Supreme Court lor the respondent. has
strongly urged that factually the respondent was a permanent employee of the Institute as he was
inducted against a permanent post and his services were regularised after the enforcement of the rules
with effect from 28-10-1988. His further submission is that even if it is to be held that the respondent
was a temporary employee of the Institute, his services could not have been terminated under section
10 of the Act read with Rule 7 of the Punjab Civil Servants (Appointment and Conditions of Service)
Rules. 1974, hereinafter referred to as the Rules, particularly by condemning the respondent without
holding an enquiry.

4. In order 1o appreciate the respective contentions of the learned counsel for the parties, it may be
pertinent to reproduce the above termination order dated 29-5-1991, which reads as under:--

"Whereas Mr. Riaz ul Haq Stenographer of this office was served with Memo. No.PF/4182/PH & 1.
dated May 18, 1991 to put up his defence in writing or'otherwise as to why his services may not be
terminated during probation under section 10 of the Punjab Civil Servants Act, 1974 read with Rules 7
of the Punjab Civil Servants (Appointment and Conditions of Service) Rules. 1974 on account ol his
work and conduct during the probation period being not satisfactory.

And whereas, he submitted a representation dated 26-5-1991 in this behalt which was given due
consideration and he was also heard in person on the same day.

And whereas, the representation of the official having not been found satisfactory and he having not

been able o prove his innocence in this behalf, therefore, in exercise of the powers conterred under
section 10 of the Punjab Civil Servants. 1974. 1 hereby terminate his services with immediate effect in
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sthe public interest. " (%

A perusal of the above order indicates that the respondent's services were terminated on the ground
that his performance was not found satisfactory and that he failed to prove his innocence. Reference

has also been made to the show-cause notice and the reply submitted by the respondent, and it has

béen stated that the respondent's reply was given due consideration and was also afforded personal

hearing.

5 It will not be out of context to refer to the aforesaid order dated 8-1-1989, whereby the
respondent's services were regularised. The above, order is at pages 35 and 36 of the paper book,

which indicates that the respondent’s services were regularised on the following terms and conditions:-

"(1) that your service will be governed by the provisions of the Punjab Civil Servants Act, 1974 and
all Rules/Regulations/Instructions framed thereunder;

(2) that you will be required to undergo a medical examination if not already done on your first
entry into Government service, and your appointment will be subject to the conditions that you are
declared medically fit by the competent medical authority.

(3) that your appointment will be subject to verification of your character and antecedents to the
satisfaction of the Government.

(4) that your appointment in the Paediatric Hospital/Institute will be on temporary basis liable to
terminate on 30 days notice or pay in lieu thereof on either side.

e T e

(5) that you will be governed by such rules and orders relating to leave, T.A.. Medical Attendance,
Pay etc. as may be issued by the Government from time to time for the category of Government
servants to which you will belong."

6. It is evident from the abovequoted terms and conditions that the respondent's services were (o be
osoverned by the provisions of the Act and of the Rules/Regulations/Instructions framed thereunder. It
is also manifest that the respondent's services were on temporary basis, which were liable to be
terminated on 30 days' notice or pay in lieu thereof on either side.

7. Without going into the controversy, as to whether the respondent’s claim that he was a permanent
employee, we may observe that there is a marked distinction between simpliciter termination of
services in accordance with the terms of appointment and the termination of services on the ground of
misconduct. There is no doubt that if a person is employed on contract basis and if the terms of
employment provide the manner of termination of his services, the same can be terminated n terms
thereof. However. if a person is to be condemned for misconduct. in that event, even il he 18 a
temporary employee or a person employed on contract basis or a probationer. he is entitled to a Tair
opportunity to clear his position. which means that there should be a regular enquiry in lerms of the
Efficiency and Discipline Rules before condemning him for the alleged misconduct. in this regard.
reliance has been placed by the learned counsel for the respondent on the case of Muhammad Siddiq
Javaid Chaudhry v. The Government of West Pakistan (PLD 1974 SC 393), in which Waheeduddin
Ahmad. . has succinctly brought out a distinction between termination of services of a probationer on

the ground of unsatisfactory performance and the ground of misconduct as follows:--

"In the light of the above discussion, it appears to me that a probationer is a person who is laken in

hltp://‘www.pakistanlawsile.com/l,aw{‘)n!5!1c,/lawlcon(enl? |.asp?Case...
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sseivice subject to the condition that it will attain a sure footing only if during the period that he\g
probation he shows that he is a fit person to be retained in service. I agree with the view expressed in
Muhammad Afzal Khan v. The Superintendent of Police, Montgomery and Riaz Ali Khan v. Pakistan.
that a person who is on probation is subject to all checks to which a permanent servant Is subject. He
cannot, for example, refuse to obey orders, keep his own hours of duty, or indulge in any malpractice.
In my opinion. if the service of a probationer is terminated on the ground of unsatisfactory work that
will not amount to dismissal or removal from service, such termination will be in terms of the contract
or the rules made by the Government but if the service of a probationer is terminated on the ground of
misconduct that will amount to removal or dismissal. It will be a stigma in his favour. In the
last-mentioned case, the probationer will be protected by the provisions of Article 177 of the

Constitution of 1962 and will be entitled to a show-cause notice and a proper enquiry against him
must be made. "

8 The above view was reiterated by this Court in the case of Pakistan (Punjab Province) v. Riaz Al
Khan (1982 SCMR 770) as under:--

"From the pleadings of the parties it is clear that there was no latent stigma of misconduct but the sole
ground of termination of service was his unsatisfactory work which was also apparent from the
explanation submitted by the respondent. Therefore, the result of this appeal is concluded by a
judgment of this Court reported as Muhammad Siddiq Javaid Chaudhry v. The Government of West
Pakistan (PLD 1974 SC 393). It was observed in this case at page 401 that a probationer is taken n
service subject to the condition that it will attain a sure footing only if during the period that he is on
probation he shows that he is a fit person to be retained in service; and if the service ol a probationer
is terminated on the ground of unsatisfactory work, it will not amount to dismissal or removal from
service. Such termination will be in accordance with the terms of the contractl or the Rules made by
the Government in that behalf. However, a distinction was drawn that if such termination was on the
ground of misconduct then it will be subject to the Constitutional protection which is not the case

here."

9. We respectfully agree with the proposition of law as enunciated in the above reports. The same is in
line with the view which we are inclined to take and which has been highlighted hereinabove.

It may be observed that in the present case, inter alia, the respondent vas charged with defiance of the
orders of his superiors, being rude to his colleagues, having concealed the factum of having a job ot a
Stenographer with he Board of Excellence of Education etc., which the respondent had denied and.
therefore, there was a factual controversy which could not have been resolved without holding regular
departmental disciplinary proceedings. In this regard, reference may be made to the following cases:

(1) Deputy lnspector-General of Police, Lahore and others v. Anis-ur Rehman Khan (PLD 1985
SC 134);

(1) Alamgir v. Divisional Forest Officer, Multan and others (1993 SCMR 603},

(1) Jan Muhammad v. The General Manager. Karachi Telecommunication Region, Karachi and
another (1993 SCMR 1440).

(1v) Nawab Khan and another v. Government of Pakistan through Secretary. Ministry of Defence.
- ?(,:-:2&“1-‘.
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\R#walpindi and others (PLD 1994 SC 222); and
(v) Ghulam Muhammad Khan v. Prime Minister of Pakistan and others {1996 PLC (C.5.) 868);

In all the above reports, it has been held that if an accused civil servant/employee is charged with
misconduct of the nature which cannot be proved without holding of a regular enquiry, the removal or
dismissal from service of a civil servant on the basis of a summary enquiry is not sustainable in law. It

will suffice to reproduce para. 5 from the last report, which reads as under:--

"5 1t has been consistently held by this Court that there is a marked distinction between Rule 5 and
Rule 6 of the Rules, inasmuch as under the former Rule, a regular inquiry can be dispensed with.
whereas the latter Rule envisages conducting of regular inquiry which will necessitate the examination
of witnesses in support of the charges brought against the accused civil servant, his nght te
cross-examine such witnesses and his right to produce evidence in rebuttal. The question, as to
whether the charge of a particular misconduct needs holding of a regular inguiry or not, will depend
on the nature of the alleged misconduct. If the nature of the alleged misconduct is such on which a
finding of fact cannot be recorded . without examining the witnesses in support of the charge or
charges, the regular inquiry could not be dispensed with. Reference may be made in this behalf to the
case of Nawab Khan and another v. Government of Pakistan through Secretary, Ministry of Defence.
Rawalpindi and others (PLD 1994 SC 222)." '

10. The above cases support the view of the Tribunal that the respondent's services could not have
been terminated in the manner which was resorted-to in the present case.

11. The upshot of the above discussion is that the instant appeal has no merits and the same s,
accordingly, dismissed. However, there will be no order as to costs.

M.B.A/S-1/S _ | Appeal dismissed.

810417, 7:08 PM



http://vvvvw.pak.istanlawsite.coiii/l.,;iwOiilini.%e2%80%98/law/coii!eiu21

VAKALAT NAMA

NO. /20

| /]
IN THE COURT OF e [k Couvree /¥ u/.,ﬂ / L%J forr

/’7/(1”\/ M | | | (Appellant)

(Plaintiff)
VERSU

/ //C/Q//% . [~y tr B (Resbondent).

(Defendant)

I/We, ﬁ%t’w&/ ﬁé'

Do hereby appoint and constitute M. Asif Yousafzai, Advocate Supreme Court
Peshawar, to appear, plead, act, compromise, withdraw oF refer to arbitration for
me/us as my/our Counsel/Advocate in the above noted matter, without any liability for
his default and with the authority to engage/appoint any other Advocate/Counsel on

my/our costs.

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf alt

sums and amounts payable or deposited on my/our account in the above noted matter.

The Advocate/Counsel is also at liberty to leave my/our case at any stage of the -

proceedings, if his any fee left unpaid or is outstanding against me/us.

Dated /20 . WM
: (CLIENT)
ACCEP

J.

M. ASIF YOUSAFZAI
Advocate Supreme Court
Peshawar.

+

%
1 Khan Syed Nauman Ali Bukhari

Taimur
Advocate

Advocate High Court

OFFICE:

Room # FR-8, 4" Floor,
Bilour Plaza, Peshawar,
Cantt: Peshawar

Cell: (0333-9103240)

(Petitioner)
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© Date of Institution ... - 03.03.2017 & \

Date of Decision '06.08,'2'019

‘Sahil Nawaz, Ex-Warder Central Prison, Peshawar. .= .. (Appeilani;)‘.

" The Inspector Genral of Priscn, hwvbu Pakhtunkhwa, Peshawar and one' other

MR HAMID £ AF\(JCQ DURR/—\NI

R he appe*lant cclmq agguoved from 01cers d’ltpd 14 07 ’Olé aﬁd

(Respondents)

Present. _
My, Taimur All Khan, o . e :
Advocate. ST ‘ , ] - ... For appeliant
Mr. Ziaush, T I
Dcpul,y District Attorney, _ C : For responoents -

. - . t . e

i

CHAIRMAN i
MEMBER < C.

MR, MUK \MMAD HAMID MUCHAL

alAMllalAl\OU( DURRAN CH‘/\R AN~

18.11.2016 passed by u.spondent No. 2 and rcspondent ‘No. 1, |espectnveN has |
; o S

preferred instant appeal on 03.03.2017. Sk

The availabie iecorfl quqqu;LS that the appehant was appomted as Wardel

apsegl) on 22.01.2015 and was posted at Central r’nson Peshawar On account‘;'_

~F nnauthorized absence mthcut feave he was DIOl I«eded agamst anr4 H1e order

z

ol remaoval from f’ch'* was passed -against the":—.;xppel!ant 0N 14.07.2.016. Hlb

departmental appeal also did not 'prevai!‘ and was rejh{?cted on 18.—11-._20‘16':;. .




1 - a2
2. Learned counsel for the ap’pellént learned Deput\, DlStl’lCt Attomey on
behalf of :\-spondents heard and avallable record examlhed \
i

Learned (OLlI'lbLl lm the appcllant argued that tl e DlOC(.dLll(_ plOVlded

lhrouqh Rule 9 of the Khyber Pakhtunkhwa Gover nment ‘aelvants (E&D) Rules
2011 was not.followed by “the respondents while proceeding against the
. - ) . ’ .

appellant.- Similarly, no-regular enquiry was held agailwst;ljim.and only a show

ssuance of show cause notice the abbence of appcllant wns f01 39 days and,

view of lhc tlelault attr:butable to appellant, the awarded penalty was harsh In

A,

SCMR-1120, PLD 2003-Supreme LOUIL774 2004 PLC ((,.S) 1014 and 1997-

neriod: prescribed for the purpose as it was received on ﬂ6.10.2016 whilc thé
rder impu med lllcreln was passed on 14.07.2016. He ruuther contended that

the appe lltlnl WAS 0N plobatlm at Lhe relevant time wheh was ploceedod againgt

nqury against hin, He relied on 2013-SCMR-911

v

; v onow it is \\cll settled that in cases where major pehalty is imposed upon

fo reach o just conclusion rcgaldmg all gat'onb agaznst the 0fﬂc1al Admlttedly, ln

e instant case no regu dar cnquny was ever conducted agd-nst the appellant It

was nated i the show cause notice that in view. of the repolt recelved through

the Superintendent Central Prison Peshawar there was no need of holdlng further

RS

fl::‘nl.l.’-.;(-_', nofice was issued on ) .06.2016. It was also argued that at the time of‘ '

sll]ll"l(lll ol his a lqmnchb learned counse! relied on Juclgmcnts re poatcd as 2006~

l:OHlZI'(.‘V(‘l‘li]l'l(?] the stance of the appella’nt learned Deputy,Dlstricf: Attorigy - :

'lLl‘H(le(l that the clepaltmontal appeal p:eferred by apps llaht was beyond the ,

on ac(uunl of ahsence thelefore there was no need of conductmg a regular -

(I\/ll servant a l:qulal dl.Dcitn entai cnquny is all the more ncce sitated in order -
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enquiry. In our view, the endoréeme‘nt‘-by the competen',t;‘autlwority to th'e‘said

effect could not at é_ll be régarde_d as a cogent reason ﬁ(;:yr dispensing with the .

2rguiry.

!‘hg stance of appellant, as put fonh through his departmental appeal wa§

t the effect.that he had failen ill on 06 06. 2016 and was; adwsed two days ré?.s

© by the Police & Sm vices Hospital, Peshawar. Fo: the requnsme rest the appen‘r"F
_ proceaded to his home but did not get well, therefore, couid not perform his 48

'for the alleged absence period. The order dated 1'8.11’.'.2016 passed on EH%

r! epartmenial appeal of appe!lant on the other hand, dld not cater for deCISIon

regarding the aspect of Hiness of tl e appellant :
4.+ We are unable to agree with the arguments of _1éarnéd Deputy District

\torney regarding the competence of appeal in hand on the ground of delay in

' :;ubmis;sion of departmental appeal. It is noticed that the dgpartmental apbeal of

the appellant was' decided on18.11. 2016 on its ments Tt*ere was- a mentnon of )

appeal being time hmwd in the onclu but the dc!ay was nol made ba is f0| |ts

rojvction i ﬂhall nol be out of placc to m(_nUon Lhal Lhc clau_ onf thc_

K

e

&

' (JCpantzmntal app(_al was pnowded as 03. 08 2016. - e

We are also not in agreement with the sﬁjbmiséion of learned DDA..

regarding d|_>p(.n5|ng with of proper enquuy in the case of appeilant who was 8h

orobation at the' relevant time. In the said regard, wej\';seek gmidance frbn1

. judgment of Apex Court (1997-SCMR-1552), wherein it ha%f been laid down that

. where a person is to be condemned for misconduct, everi;iif he is.a temporaty
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employee or a person employed on contract basis or probatloner he is-entitied to .'

hu OppOl tunity by way of regular enquiry in terms of E‘fiClency &- DISClplII’It
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o, 10| wha[ has heen dlaruqq d above Lhc
mpugned orrlerf are set a5|de Tlle respondents are requwed to conduct a regular

‘."-\~-r;|:f;l_.|ér-g.f agains tho- appellanl in arcmdance wnth law The ploceedmgs of enqmry
shall be concluded within ninety days from the date of commumcatlon of copy of

mstant Judgmcnt Needless to note- that the appellant ehall be provxded f‘“'

pportunity of defey qu his cause in the departmental pr oceedlngs The acc! Bél

OF Bk bariedits in favou of appellant shaII be detelmmed un the light of oull: lle

of rn l IV Proge: v\lmq'

 Parties are Im‘t to beal then lebDQCtIVP costs he
0 :‘pr"al FO0M,
W) A L (HAMID FAPJ Q DURRANI)
C\o/ A ‘ CH .«[RM/\N e
- (MUHAMMAD HAMID MUGHAL)
R " MEMBER' I
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21.59".2_015‘ ) . Counsel for the appellant present. Prehmmary arguments heard

and record perused

_ o The appel!ant has preferred the present appeal ‘against’ order'»l -
L = ‘ ‘ \_ dated 27.4. 2010 v:de whlch hrs serwces were termrnated where- after he
| ' preferred departmental appeal whlch was dlsmlssed on 15.6. 2015 and
hence the mstant service appeal on 7 7. 2015 _ '
" Brief facts of the case of the appellant are that the appellant was
appomted as Computer Operator (BPS- 12) in the Court of learned Civil
. " 5. “ 'Judge/lliaqa Qan Behrain Swat. His servrces were termmated during-
' | ‘ o probatlon period -vide rmpugned order dated 27. 4 2010 regardlng which |
| departmental appeal of the appeliant was dlsmrssed by: respondent No. 1
._Hon'ble Administrative Judge Peshawar ‘High Court, Peshawar vide order'
dated 15.6. 2015. * . .
‘ Perusal of record would suggest that the servi'ces 'df the appeliant
were. dispensed with as he was Aot in a position to give satisfactory '
, ‘ perforrnance during probation period.
Since the services of the appellant were drspensed with without
any stigma and due to unsatisfactory performance durmg the period of
— probation as such no appeal would lie against such orders. The appeal is;

therefore, dismissed in Iimine_.'_File be consigned to the record.

ANNOUNCED
21.9.2015




v BEFORE THE HONOURBALE SERVICE TRIBUNAL PESHAWAR .

Serwce Apeal No. 851/2017 | _
Ahmad Ali................ Appellant
VS

Government of Khyber Pakhtunkhwa......... ... Respondents

_PARA WISE COMMENTS IN APPEAL NO. 851/2017 MR. AHMAD -
' ALI VS GOVERNMENT '

Respeetfully Sheweth,
| Preliminary objection

i That the appellant has neither cause of action nor focus standi.

i The appellant has concealed actual position from this Honourable

‘ Serwce Tribunal.

i That the appellant has just to pressurized the resppndents /

government

iv. ~ That the appellant has filed the instant petitien ‘on mala-fide

motives.

v. That the appellant has not come to the Service Tribunal with clean

hands.

vi.  That the Honourable Service Tribunal has got no jurisdiction to

entertain the present appeal.

FACTS:

1. Incorrect.

2. The appellant was appointed by the Respondent No. 3 however he

has not performed his duty even for a single day in the ofﬁce of the

Respondent No. 3.




4.

Incorrect, the appellant has not performed his duties as reporied by _
the Office Superintendent and. Incharge of Section (Annexure “A”)

moreover an enquiry was conducted on the report of the Office

~ Superintendent where he is found absent from the very 1% day of his

arrival to this office (Annexure “B”), remained absent from 27.01.2017
till the date of withdrawal of the appointment order dated 03.04.2017.
The absent

"Period reflects in Daily Attendants Register (Annexure “C"), he has

not affix any sign from 26.01.2017 to 03.04.2017. (Annexure
‘D,E'F'G). it is further stated that service of a civil servant may be
termmated without any notice durlng the initial of extended penod of

his probatlon

The appellant has got no cause of action to file instant appeal.

GROUNDS:

Incorrect, the impugned order dated. 03.04.2017 has been passed
after completing all coddle formalities, moreover the departmehtaf
appeal was regretted and was sent to the appeliant through\ post as
the appellant has also sent the departmental appeal to the office of

the Respondent No. 3 on post and where about of the appellant was

A not known to the respondent.

lncorrect, the proceeding are accofding to the law, rules and the
conditions as mentioned in the appointment order No. 933-
36¢DHO/NSR dated. 25.01.2017 (Annexure “H").

Incorrect, he termination is according to the law and rules laid down
in the appointment order. Moreover mare and sheer submnqswn of

arrival does not mean the attendance and performance of duty.-
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D. The appelfant was disappeared and un-seend after his arrival on
26.01.2017, however he has drawn one month salary from the
government ex-chequer during his absent period with the help and

support of his real uncle working as Additional Accounts Officer in the

office .of District Accounts Office Nowshera. Later on, the saléry was

refunded by the appellant édmitting his absence period from duty

(Annexure “1”).
E. The appellant has been treated according to the law and rules.

F. The respondents seek leave to raise additional grounds at the time of

~arguments.

It is therefore humbly prayed that the appeliant has concealed the
actual from the Service Tribunal. Therefore his appeal may kindly be

dismissed with cost.

e

Respondent 1 | ‘ Re hdentz
DGHS KPK

- Secretary Health KP

Respon ent 3
DHO Nowshera




NOTE SHEET
o

Mr. Ahmad Ali $/O Abdul Razzag (Ward Orderly) newly appoiﬁpee has submitted his
arrival report to this office on 26-01-2017 for official duty at DHO Office Nowshera.
f

I .
After that his where about is not known to this office after submission of arrival
report.

Report is submitted for information please. - P\

" Incharge,
Record Seciion

DHO Office Nsr

Darte 16-03-2017
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: A constituted commlttee for the purpose has assembled on 23-01-2017 in the
“office, of DHO Nowshera to scrutmlze the application in respect.of Mr. Ahmed Ali

%
. 'S/O _Abdul Razzaq  Mohallah Samandar Garhi, Nowshera Kalan District Nowshera’
i “+who has applied for the vacant post of Class—IV under the control of DoH District

N owshera.

e

1. Dr. Arshad Ahmad Khan' | - Chairman Signature

| DHO Nowshera.
| S
2. Dr. Tarig Khan Member Signature -
. DDHO Nowshera :
- o ‘ Ry
3. Dr. Abu Zar ' Member Signature
Coordinator DHIS

Nowshera
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OFFICE OF THE DISTRICT HEALTH OFFICER NOWSHERA
Phone & Fax:{0923-580759 "+~ - - -

E-Mail: nowshera.edoh@gmail.com

H
H
| .
!
I

' OFFICE ORDER

S o . Dr. Tariq Khr;tq (DDHO Nowéhera) is rheféby nominated as an inquiry

+"officer to conduct inquiry against Mr.

" . non-performance of duty after subfmis
- 01-2017 and submit report to the u:nd '

Ahmad Ali (ward o‘rderly) newly apiaointeevregarding
sion of arrival report to DHO Office Nowshera on 26-

£ -
Ko

ersigned for further proceeding.

[
e o
|
{
i
i
i
i'

Sd

District Health Officer
‘Nowshera

Date: 13 / ©2 /2017

No. 6 A& /DHONSR -

Copy forwarded to the:
1. Inquiry Officer concerned.

0

District Hea Officer

A
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To !
‘ 4 . . ‘ '
® The District Health Officer,
1 Nowshera. :
Subject: INQUIRY REPORT. R g
sir, ' ' ~ s

Aé per your direction vide Office Order No. 267'8/‘DHO NSR, dated 17~O3;2017.

| had gone through a detailed ihqdiry, record cﬁetking, observation and am of

the opinion that Mr. Ahmad Ali S/O Abdul Razzaq (Ward Orderly) appo,nted on 25-01-2017 and

submitted his arrival report on 26- 01-2017 at DHO Office Nowshera for official duty, but after
that he has never beeh seen on his duty

The report submitted by the Supermtendent and Incharge Record Sectlon DHO
Office Nowshera is based upon facts. : :

RECOMIVIENDATION

As Mr. Ahmad Ali S/0O Abdul Razzaq (Ward Orderly) is in probatfon penod SO as
per para no. 02 of his appointment order his’ performance(#s not sati actory, he is
recommended for termination from the service. ) \"3

Date: 21-03-2017
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Phone & Fax: 0923-580759

1

B

FICE OF THE DISTRIdT HEALTH OFFICER NOWSHERA

E-Mail: nowshera.edoh@gmail.com | b

. . ST e

- e

-
.
R AL

OFFICE ORDER
|_ T

1

R T TT
y T

P rmn s L

g

L P ' ,
‘ On recommendation / approval of departmental selection committee,

'VMr‘.AAhmed Ali S/O . Abdul Razzaq_ Mohallah Samandar Garhi, Nowshera Kalan :
- District Nowshera is hereby appointed :':15 Ward Orderly BPS-04 against the vacant. EE
- post under the control of DoH (B‘HUs)f District Nowshera with the following terms - =

¢ - and conditions. -

1 The appointment shall be Slflbject-’tlo the Medical fitness and initially on N

probation for a period of 01-years.

- 2. " The services can be ‘ dispehsed with during the probation period on
© unsatisfactory performance. ' : '
3. The appointment will be governed by such rules and order issued by the
Government from time to time. . : »
4. In case of acceptance, he should submit his arrival report within 07-days. | t
s .
District Health Officer |

‘Nowshera

No. 933-36/ DHO NSR Date: 25/01/2017

Copy forwarded to the:
1 Senior District Accounts Officer Nowshera:

Accounts Section DHO Office Nowshera.
Mr. Ahmed Ali $/O Abdul Razzaq. Mohallah Samandar &
"Kalan District Nowshera. : /
4. - Office record.

b

_U.)

District Health Officer
Nbi(shera

FJan, Feb 2017\Appointment Order AhmadAli doc
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“W OFFICE OF THE MEDICAL SUPERINTENDENT DHQ HOSPITAL

o NOWSHERA :
> PHONE NO.0932644220,9220023 - FAX N0.0932644220
2 i ) . ; Kl‘;}'hlelr Prail; 3k hyvg
_ e R = () nal
/5. ¢ Dated Nowsherathe, Do 0G2017. 13340 -0, ﬁ_’_% Ui
From:- The Medical Superintendent, g .’ f_ Da@( 7"/ v} 71
- DHQ Hospital Nowshera. S ' —
) - |
To:- The Registrar, ’ J__‘
Khyber Pakhtun Khwa Service Tribunal,
Peshawar. - )

Subject:- COURT CASE | - -

Reference your notice received to this office (Photo Copy attached)

Appointment In respect of Mr.Ahmed Ali $/O Abdul Razzaq made by District Health

|

|

|

|

|

: It is for your kind information that the appointment ,withdrawal of
‘Officer,Nowshera which is not related to thls office.

Therefore it is requested that the same may kindly be sent to DlStl’lCt Health
Officer,Nowshera .

P"WW\? h, \\z Canannt

Medical Superm fident,

Exd
e
e
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1 % BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
A PESHAWAR.

Service Appeal No. 851/2017

Mr. Ahmad Ali VS Govt of KPK

.................

------------------

RESPECTFULLY- SHEWETH:

Preliminary Objections:

(1-6) All objections raised by the respondents are incorrect and
baseless. Rather the respondents are estopped to ralse any
objection due to their own conduct :

FACTS:

1 Incorrect. While para-1 of thé-appeai is correct as mentioned in the
main appeal of the appellant. ‘

2 Incorrect. While para-2 of the appeal is correct as mentioned in the
main appeal of the appellant.

3 Incorrect. While para-3 of the appeal is correct as mentioned in the
main appeal of the appellant.

4 Incorrect. The appellant has good cause of action.
GROUNDS:
A) Incorrect, While Para-A of the ground of appeal is correct as

mentioned in the main appeal of the appellant.

B) - Incorrect. While Para-B of the ground of appeal is correct as
mentioned in the main appeal of the appellant.

C) Incorrect. While Para-C of\;the ground of appeal is correct as
mentioned in the main appeal of the appellant.

D) Incorrect. While Para-D of the ground of appeal is correct as
mentioned in the main appeal of the appellant.

BN .



v E)  Incorrect. While: Para-E of the ground of appeal is correct as
mentioned in the main appeal of the appellant.

F) ALegaI.

It is, therefore, most humbly prayed that the appeal of
appellant may kindly be accepted as prayed for.

APPELLANT
Through: /[%)
(M. ASIF YOUSAFZAI)
ADVOCATE, PESHAWAR.
AFFIDAVIT

It is affirmed and declared that the contents of appeal and
rejoinder are true and correct to the best of my knowledge and belief
and nothing has been concealed from Hon’able tribunal.

DEPONENT

Oath Cqmriss)

i Advocan
Zglgff}(fo { eshawar
- 3 JAN 78




" KHYBER PAKHTUNKWA SERVICE TRIBUNAL. PESHAWAR

No_ 3% /5T Dated 13 Jo b /2001

To
' The District Health Officer,
Government of Khyber Pakhtunkhwa,
Nowshehra.
Subject: - JUDGMENT IN APPEAL NO. 851/2017, MR. AHMAD ALL

: - I'am directed to forward herewith a certified copy of Judgement
dated 24.02.2021 passed by this Tribunal on the above subject for strict compliance.

Encl: As above

REGISTRAR
KHYBER PAKHTUNKHWA
- SERVICE TRIBUNAL
PESHAWAR.

B
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». -« KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

9/ JUDICIAL COMPLEX (OLD), KHYBER ROAD,
4 7

% % PESHAWAR. ‘
R Y | | L : N2 f
' T Appeal No.................. 3 8"5,/ ................... of 20 / 7

——— s el

' Versus /
f%yszfQKL ........... Respondent

Respondent No....... (/ ..................................

Notice to: g\fjﬁé}”;’)][ﬁﬁd%% /)//51 /félS’,p/W
| NowShere -

WHEREAS an appeal/petition under the provision of the North-West Frontier
Province Service Tribunal Act, 1574, has been presented/registered for consideration, in
the above case by the petitioner in this Court and noticehavbeen ordered to issue. You are
hereby informed that the said appeal/petition is fixed for bearing before the Tribunal
*on...../. /. oves /2 .......... at 8.00 A.M. If you wish to urge anything against the
appellant/petitioner you afe at liberty to.do so on the date fixed. or any other day to whieh
the case may be postponed either in person or by authorised répregg%at,gg_iggﬁ_%_ b
Advocate, duly supported by your power of Attorney. You are, theref ore, required tofiléin
this Court ot least seven days Lefore the dute of hearing 4_copies of W¥itten statement
alongwith any other documents upon which you rely. Please also take notice that in
default of your appearance on the date fixed and in the manncr aforementioned, the

appeal/petition will be heard and decided in your absence. s

-y

Notice of any alteration in the date fixed for hearing of this appeal/petition will be ,
given to you by registered post. You should inform the Registrar of any change in your
address. I you fail to furnish such address your address contained in this notice which the
address given in the appeal/petition will be deemed to be your correct address, and further
notice posted to this address by registered post will be deemed sufficient for the purpose of

this appeal/petiV ’
Copy of appeal is attached. Copy of appeal has@lready been sentto you vide this

Regis p
—hhyber Pakhtunkhwa Service Tribunal,
Peshawar.

’ Note: 1. The hours of attendance in the court are the same that of the High Court except Strday and Gazetted Boldays. Ve
2. Always quote Case No. While making any correspondence. ’ 4




