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Order or othe_r'p-roceedmgs with mgnéiu'ré ofJudge

As per direction of the Worthy Chairman the |
prasent appeal is fixed for preliminary hearmg and
decision on office objections before touring Single
Bench at Swat on _ .Counsel for the

appel-iant be informed accordingly.
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Objections raised by office are still stand therefore, the appeal in hand is '
- returned again to the counsel for the appellant for: completion and | Lo

resubmission within 15 days.
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The appeal of Mr. Shafig-ur-Rehman Naib Tehsildar Accountant Dir Up'per received
today i.e. on 21.02.2023 is incomplete on the following score which is returned to the counsel

for the appellant for completion and resubmission within 15 days.

@ Address of respondent no.6 is incomplete which may be completed according to the
. Khyber Pakhtunkhwa Service Tribunal rules 1974.
72 Copy of impugned original order is not attached with the appeal.
X~ @ Copy of departmental appeal against the impugned order is not attagbed with the
appeal which may be placed on it. Voo “,
X~ @ Copy of impugneg final/appellate order is not attached with the appeal.
Y Certificate be fugnished that whether any appeal on the subject f{lqﬁtér hlas earlier:

bcen filed :n thlSrTnbunaI
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL PESHAWAR

In Ee S.A 8 5[{2\' /2023

'

Shaflq —~ur —Rehman Naib Tehsil Accuountant ,Dir Upper

Advocate ngh Court

' Peshawar

VERSUS
Chief Secretary Khyber Pakhtunkhwa Peshawar and
~ Others :
’
. | A INDEX

S# Descnptzon of Documents Annex Fages
1. | Grounds of Appeal with affidavit 1-8
2. | Application for Suspension . «| 9-10
3. | Affidavit. 11
4. | Addresses of Parties. 12
5. | Copies of the impugned office order A ,Q; R 13-14

dated 2457 dated 16-2-2023 and office |

order dated 17-2-2023
6. |COPY OF Seniority List C_ 15
7. ‘Copy of the appeal ! D 16
8. Copy of writ petition date 19-2- 2028 = 17-929
9. ./ Other documents : 1307}
:1,0. Wallcalatllama 3

Dated: 1|,7j2'202_8 |
Appellant
Through |
KABEER IMAM
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
~ SERVICES TRIBUNAL PESHAWAR

Tn SA_ g/{ 212023

Shafiq —ur ~Rehman Naib Tehsil Acctiountant ,Dir Uppéfr'

.................... (Appellant)
VERSUS

1. Chief Secretary Khyber Pakhtunkhwa Peshawar
Khyber Pakhtunkhwa at Civil Secretariat Peshawar.
2. Board of revenue Khyber Pakhtunkhwa through
Senior Member Board of Revenue Khyber

Pakhtunkhwa Peshawar. , |

8. Senior Member Board of Revenue ° Khyber
Pakhtunkhwa Peshawar.

4. Commissioner Malakand Division at Saidu Sharlf
Swat

5. Deputy Commissioner Dir Upper .
6. Farhad Ali S/o Sher Bahadar R/o Wari ,Dir Upper

----------------- ---(Responderits).

SERVICE APPEAL U/S 04 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT
1974 AGAINST THE IMPUGNED OFFICE
ORDER:2457 DATED UPPER DIR: 16/2/2023
AND OFFICE ORDER DATED 17-2-2023 OF
THE OFFICE OF - THE COMMISSIONER
MALAKAND DIVISION SAIDU SHARIF
SWAT, KHYBER PAKHTUNKHWA
PESHAWAR WHEREBY THE DEPARTMENT
PROMOTION COMMITTEE MEETING HAS
APPROVE THE  NAME OF THE
RESPONDENT#6 AND THE APPELLANT
WAS NOT _BEING CONSIDER _FOR
PROMOTION BEING AT THE TOP OF THE
SENIORTY LIST OF PATWARI AND THE
RESPONDENTS BE  DIRECTED TO -
CONSIDER THE APPELLANT FOR
PROMOTION AS GIRDAWAR/KANANGO




| . | 7 . x
' BEING ELIBLE _AND PROMOTION OF
RESPONDENT#6 BE DECALRE _ILLEGAL,

AND UNLAWFUL AND AGIANST THE
| POLICY BE SUSPENDED

} ReSDectfullv Sheweth

| 1 That the Appellant is performlng hlS duty

as Naib Tehsﬂ Accountant (BP'S 5) on 01 '
10-2010. . _

2. That the appellant wds promotecfl to the

post of Patwari in the Mauza Chuklatan

’ Dlstrlct upper Dir.

3. That the Appellant is being subject to
|  persistent acts of ' discrimination on
continuous basis and turned 'toobel into"
shuttle cocks as without obéerving the
policy of promotion as the.appellant 1§ the
most senior employee in " the said
('department and for the last 4 years the’
~ departmental examindtion for the post of
| kanango was not conducted, as the
o appellant has passed the said exam but the
result of the saici is still officially not
~declared and the meeting of the DPC is-
going to be conducted without observing
the normal period and juét to promote their
blue eyed the meetmg was held in urgency
which is illegal and unlawful (copy of

seniority list annexed)



E
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- 4. That as the department has going to

| . .
declared /issued the result within a week

and if the ’said DPC is. conducted the

fundamental right of the appellant will be

violated and the Respondent#5 will

promote his near and dear Ie

Respondnet#6 ‘which 1s against law

i e T TRt I TR |
'-,ur'llawful JAlegal and dlscrlmmatépry and'rlf

needs to be declared null and void.

. That this was the 'bac‘kg'round, as the

Respondent has issued/Called a DPC

Meeting just to promote his blue eye ones

and issued impugned Notification No.

Estt.:2457 dated 16-2-2023,and office order

dated = 17-2-2023  which is “ illegal,
discriminatory, wvoid, and u.ﬁwarri&nted
'mann.er. (Copies of the impugned office
order dated 16-2-2023 and office order

dated 17-2-2023 is annexed as anmexure
“A & B)

- That . besides the above fatts ‘the

Respondnet#5 has issued a létter_ dated
2457 dated 16-2-2023 which is against the
fundamental rights  and highly

discriminatory in nature. .

. That feeling dggrieved the- appellant
preferred departmental dppeal but till



| -
dated the appeal is not being decided which
18 the violation of the " transfer and
promotlon policy. (Copy of the departmental

appeal is arinexed as annexure )

8. That regar&ing the said the appellant filed

“a writ petition #35-M/2023 Dated 19-1-

2023 which was being  dismiissed being

S :Ipi',femamre and non-maintainable ;'I.f(geqp,y .q‘j:f};

order is annexed herewith )

— That feeiing aggrieved and having no other
expeditious  remedy availablé, the
‘Appellant  approached  this  Honble
‘Tribunal for récognition, én’forceme'nt and
acknowledgment of their fundamental

rights upon the followmg glounds 1nter

al;a
GROUNDS:

A.That the Appellarrlt‘ is a na’lcurally‘ born
~ bonafide citizens of the Islamic Republic of
Pakistan and is fully and equally, on equality
basis, entitled to all basic and fundamental
rights as enshrined in the fundamental iaw of
the land, ' interpreted, guaranteed and-
enforced by ‘the laws of the .land and
discrimination alongWith u:ifettered 'exerc':ise

- of discriminatory powers by an authdrity or.
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offlce 1s always been deplored deprecated and

depremated by superior Courts of the land.

B. That the illegal orders for promotion of civil

servant 1s alweys hazardous and injurious to
the Potential and capabilities of the such civil
servant /Government servant and has always
been depreciated and diecouraged by the
Superior Co{urts, being always held as
violakion 't fundAmetital tights dn ¥ot solely

to the service rights.

C.That the 1mpugned order for calhng the DPC |

by the respondent#4 18 hlghly d1scr1m1natory
ones and at the same tirhe promotmg the
]umor one instead of the Appellant is illegal
and hnlawful without any rem and reason
and without observing the law orf subject .
while promoting the blue 'eyed ones 1s highly

dlSCI‘lIIllIl&tOly and void and amount to falhng

" of the bolt from the blue upon the Appellant.

i

.That without going in to minute details it

~ would be suffice to mention here that thus

only the Abpeilant were subject to unfettered |
discrimination and even only on this score the
inipugned office order to conduct the DPC aﬁd
order dated 17-2-2023 is void and illeg.al,

unwarranted |,




E. That no one can be condemned unheard, nor

anyone can be condémned for no wrong.

F. That from every angle and perspective both
impugﬁed office ' orders are illegél,_

A discrir;ninatci)ry,- yoid, unwarranted, vexatious,
unlawful and is liable to be cancelled and set |

aside.

G.That even the appellant authority gives no

1
i

 heéd to the depaitméntal appeal and that ﬁzdg‘g o

without "any_: speaking order and cO'ge1|1t

reasons. -

l_'I-I.That any other ground no raised here may

graciously be allowed to be raised at the time

of arguments. ' o

It is, therefore, most humbly prayed that

on dcceptance Qf the instant appeal, ‘tbe |
 impugned notification NO. Est1.:2457 dated
(16—2-.20'23 and office order dated 17-2-2023

| of the office of coﬁmjssfoner Malakand swat

may gracjous]y be cancelled and set aside.

Any other relief not speéiﬁca.]]y asked for

may also graciously be extended in favour of




—

7L

—

*  the Appellant in the circumstances of the

. case,

 Dated: 17-2-2023

Appellant

b ‘ | lThrough |
" Advocate High Court
Peshawar.

NOTE:-

| ~ The appellant had 1mt1a11y filed Wllt petltlon
R before the August ngh Court Peshawar as but that |
“was Dismissed being pre- mature to flle the 1nstapt

| appealvbefore this Hon'ble Tribunals.
o * Advocate.
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~ BEFORE THE HONBLE KHYBER PAKHTUNKHWA
| -+ SERVICES TRIBUNAL PESHAWAR |

TnReSA_____ /2093

Shafiq Ur Rehman

VERSUS
. -‘ | : . | | I : ‘
Chief Secretary Khyber Pakhtunkhwa Peshawar and

Others

AFFIDAVIT

o, Sha_flq Ur Rehman Naib Tehsil Accuountant D1r Upper '
do hereby solemnly affirm and. declare théﬁ all th
contents of the accompanied appeal 1 15 true and correct to
" the best of my knowledge and belief and nothing has bee',n
concealed or withheld from this' Hon’ble Trlbunal

DEPONENT |
" Identified By : -

KABEER IMAM
Advocate High Court
Peshawar. |
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
| SERVICES TRIBUNAL PESHAWAR '

. ¢ )

In Re C.M No# / 2023
InReSA__ 12023

Shafiq —ur —Rehman Naib Tehsil Accuountant ,Dir Upper
VERSUS

-Chief Slecretary.iKhyber Pakhtlinkhwa Peshawar and
Others | |

| - ' APPLICATION FOR - SUSPENSJ{ON OF
i THE IMPUGNED OFFICE ORDER, NO NO.

Estt.:2457 dated 16-2-2023 AND OFFICE
ORDER DATED 17-2-2023 OF THE OFFI CE OF
| COWISSIONER ]MLAIQIND s WAT

WHEREBY THE DPC  HAS
PROMOTED/APPROVED THE _NAME_OF
THE RESPONDENT#6 BE DECLARE
ILLEGAL AND UNLAWFUL AND BE -
SUSPENDED . TILL , THE  FINAL .
DISPOSAL OF THE INSTANT APPEAL.

RESPECTFULLY SHEWETH,

| -

- 1. That the petitioner is filing the
© accompanying appeal, the contents of
which may graciously be considered as

‘integral part and parcel of the instant
petition.

2. That prima facie case exist in favour-of
-the Petitioner.

‘13. That if the 1mpugned not1f1cat10n as
mentioned above is not suspended the
Petitioner will suffer irreparable loss.



/o

iTha’c balance of convenience is also hes
.in favor. of Petitioner and hlS qulte '
sangume of his success. |

1

5. That in the gjveri circumstances the
suspension of operation of the impugned

notifications are indispensible.

It is,‘:therefore, most humbly prayed
that on aécebtanqe of the instant pefition
the operation of tiié impi’igned notifications
és inentionéd above may kindly be
suspended till the final dlsposal of the

accompanymg appeal.

Any bther relief not specifically asked
. for thay also griciously be éxténdéd 11'1'1l
favour of the petitioner in the

cn'cumstances of the case.

Dateéd: 17-2:2023

Appellant | Petitioner
Through -
KABEER IMAM
Advocates "High Court

Pe shawar
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EFQRE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR |

 InReCMNo#____._ /2023
InRe S.A | /2023

Shafiq ~ur —-Rehman Naib Tehsil Accuountant ,Dir Upper
- VERSUS
Chief Secretary Khyber Pakhtunkhwa Peshawar and
Others.

AFFIDAVIT

1, "Shafiq ~ur —Rehman Naib Tehsil Accuountant 'Dir

|  Upper, do hereby solemnly afflrrn and declare that the
contents of the Instant apphcatlon are true and con'ect to

| the best of my knowledge and behef and nothlng has bee

: con|cea1ed from this honorable Trlbunal

DEPONENT
Identified By |

KABEER IMAM
Advocate High Court Peshawar

J‘| ,
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
. SERVICES TRIBUNAL PESHAWAR
e o

- InReSA ___ ]20923"

)
i

Shafiq Ur Rehman
- VERSUS

Chief SecretarQy Khyber P‘akhtunk_hwa.Pe,shawa'r and
| ‘ 'Others |

ADDRESSES OF PARTIES

APPE’LLAN T.

~ Shafiq Ur Rehman Naib Tehsil Accountant.

RESPONDENTS: . | !
1. Chief Secretary Khyber Pakhtunkhwa Peshawar R/o

Khyber Pakhtunkhwa at Civil Secretariat Peshawar. _
2. Board "of revenue Khyber Pakhtunkhwa thxoughh o
Senior Member Board of Reventue . Khyber

Pakhtunkhwa Peshawar. -
3. Senior = Member Board of Revenue | Khyber
- Pakhtunkhwa Peshawar. , |
4. Commissioner Malakand D1v1smn at Saidu Sharif
- ,Swat

5. Deputy Commissioner Dir Upper .
6. Fathad Ali Slo Sher Bahadar R/o Wari ,Dir Upper

Dated: 17/2/2023 |
| Appellant

- Through .
. . | KABEER IMAM
n . Advocate ngh Court

‘ r - Peqhawnr
. }



Subjectit *

Memo:

N ‘ )
OFFICE OF THE, . ___3__5
DEPUTY COMMISSIONER '
W73 ' UPPER DIR
No. & 4 5 ?‘l l{DC:’EstUO‘i(P'romo'tion) Dated Upper Dir the _&_4’92"202:3

The Commtssmner. :
Malakand Dmswn Saidu Shanf Swal

DEPARTMIENTAL I‘ROMOTIO\;' COMMITTEE MEETING,

A mecting of the Departmental Promotion Commiilttee is scheduled

to be held on Friday 17/02/2023 at 11:00 A.M in the office of undersigned in which the
pfomotion case of Patwari (BPS-09) 10 the post of Knnungo (BPS-11) will be discussed.

It is (hcrcl'urc requested that a representative {member) off your

.good oITu:c rqny be nommulcd to auénd this office an the date and tirile fixed: for phe

subject meeting please. ! b
! .

Encl: Working paper.

.

J

/

L )71/1///////&_
-——’6#&1“ Cnmml“iane

Upper Dir

R , ' . . .
Off: 0944880394 & 8R0104 Fax: 0944-881 130

Email address ( gcgi_mnp_ci 0@ gntail.com)

9

Scanned with CamScanner
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I'/_«RTMF,NIM, PROMOQTION -
| 1 (BPS-09) TO THE POST OF
PUTY COMMISSIQNER DIR UPPER,

e :
n ordcr lo dlscuss and finalize the promotion case of Patwari (BPS-OEP) 6 posl '
of Ka"“"“",G"'d“W"" (BPS-11), as mentioned in the working poper, & meeting of the

’ Dcpuﬂmcntal Promotion Committes was held on |7-oz,2023 at 11:00 A.M in the office of the

Deputy CONM!SSIOMI‘ Upper Dir. The following nucndcd the meeting:-

L D"PUW Commissioner Dir Upper... veerse seerernsasmenrenerennoll ChaIr
2. Add: Deputy Commissioner (G) Dir Upper it Member
J. Rep:ol Cammlssmncr Malakand Division.....veceerenneresrieceneenes Membcr

During dnscussnon on warking paper, it has-came into surface that the Patwari at
S. No. | of the Senior list namely Mr. Shafiqur Rahman has not yet passcd he departmental
cxaminmon of Kanungo which is onc of basic critedia for promotion to the post of Kanungp

" (BPS-11) while the Patwari/candidate Mr. Farhid Ali Khan at . No. 2 of the Seniority Jist fulfill

the requisite criteria as required under the Rules, {dr promotion to the said post. _

.1t was brought into the notice of forum that Mr. Shafiqur Rahman Patwari at S.
No. 1 of the seniority list has filed a writ petition before the Peshawar High Court Mingora Bcnch
Darul Qaza Swat seeking interim relief and to stop the DPC process on the grounds that as he is
senior most official and his result (rechecking) is also awsited. The Honorable Court vide
Judgment dated 19/01/2023 decided the said writ petition by dismissing the same on the grounds l
l.hat the sald writ pctitton is pre-mnlure tnd non mammnnbh:. Further the Patwari concerned
Mpmduced an application before the committee by the toking the plea that he has

submilted application for re-checking but the cestificate has not so for been issucd to him by

Director Lanid Records Khyber Pakhtunkhws. The comimitice afier hwing the stance of the
Patwari conccmed came 10 the conciusion that hc has no salid proof' (documcnu €lc) 1o strengthen
his plea,

' Therefore, after examination of the Rules prescribed for the purposs, synop,l;,
ongmn[ ACRs, non-invblvement certificaies and final seaidcity list of Patwari (BPS-09) as sxood
on 31/129/2,022 and other service record of the Patwaris included in the pa_ncl. the comminee
unanimousiy re¢ommended that the promotion case of Mr, Shafiqur Rahman Patwari is differed -
asheis not eligible for lhc same while Mr. Fachad Ali Khan next senior Patwari is found ehglble
in light' ol' docurnems produccd befon: the commitice, hcm:e the commmec ml:ornmended Inm for’

[

} prnmauon 1o the posts of Kanungo (BPS—_I 1) &n regular basis.

. The meeting ended with vote of thanks,

, Noor-nl-vh m Assistant Amlir L! ah ‘
Rep: Commissioner Malakand Division  Ad: Deputy Commissioner (G) Dir Uppcr .
(Membcr] . : (Member)

~

Depqty Commissioner Dir Upper

{Chairdan

a

Scanned with CamScanner
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- Off: 94 & &
- Gﬂnmwmsma Fax: 0944-381130

OFFICE OF THE (\S’)
DEPUTY COMMISSIONER ~
DIR UPPER
/DC/Es0T(Promotiony ____ Dated Upper Dir the {7 /0212023

{JFFICE ORDER
Canscquent upo:’{ the ricommendation of Departmental Promotion
Comimittce meeting held on 17/0212023, Mr. Furhad All Khan Patwari (BPS-09) of this
office is hercby promoted as Kanungo (BPS-1 1) with immediate efTect on regular basis:-
His promotion shall be subject to the following terms and conditions:-
TERMS & CONDITIONS:
1) He will be on probation for a period of one year in lerms of Scction-6 (2) of Khyber
. Pakhtunkhwa Civil Servant Act, 1973 read with rules 15 of Khyber Pakhtunkhwa

Civil Servant, Khyber Paicuunkhz (Appointment, Prometion and Transfer) Rules,
1589,

| 2} He vill be governed by such Rules & Hrgulstions/Policy which may be prescribed by

the {foverament from lime to time.
- 3) Hewill be received all benefits of (BPS-11) under the Rules,

.1} Heshould 1ke charge of his new post within a weck time positively.

Rl

A5) Charge report should be submitted 1o all eoncerned.

] .
e ?ﬁé?

" Deputy Comumissioner

Copy forwarded to the:-
; ? Comumissioner Malakand Division Saidy Sharif Swat,
Y Smrtm;y Board of Revenue Khyber Pakhtunkhwa Peshaiwar,
- Forinformation please | ‘
- 3) Distriet Accounts Officer Dir Upper for information and necessary action.

L g g?}imm Budget Section loeal office for necessary action.
_ iclal concerned for information and neccssary action. .

Eruail address (dedinupen@gmeil.com)
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wsunce of Section 31

& (5) of U CMI Gegvant 2k 197H seniority

fist of I’a!wnrié—(-g_RS-OQ) weutking !

e

in thc office of the Deputy

on 3120 05 hereby notificd fos informution of oI coneeened:s .
T2 ) Nome of Official Deraignation Qu'.!\iﬁcnunn “Dio Wirth Domizile Date of ' entty Date af Mcl.hud of Remarks
‘ ' into Gmt. nppomlmcnt as nppmumtcnt -
m 1 ssafigw Enh.lmm Patwarl MA 01101/1281 Uppes 1~ OIHWZBIO ! 25!0312_0l6 Dirett "~
\d_.'_-——'—"_ - - _._”_'___,-——""_.—"_-_'—-—4'—‘—’-_ . - —-"""" __,..-——“‘""-'——'—do‘ __,_,g—--—'_’_-_-'-‘
37 fanad Al Yo do- BA 01021947 Upper Dir p11020 120472019
— - Pl I, ##ﬂfﬂr’_—f——'ﬁ
33 prz‘n:ui Faroag -do- nA 01/04/1949 Upper Die 2770112020 27/01/2020 - ~du- :
B4 | Umar Farony - B.A G ERA Upper Pit 270172024 27012020 ~do-
G5 | Taced Furnid 1 ~do- M.A 7770711994 Uppet Dir 2722024 18092020 <o~
e | Al Abbos <o- »FA‘DAE 100411989 Upper DI q1/042010 1EAQN2020 ~do-
| :
07 | lrshod Ahmad - BA _ 020411989 Upper 1 - 10/02,2010 180972020 -do-
08 | Risz Ahmad do- BA 020111386 ~ Upper Dir 18:092020 18/09/20240 -do~-
—= Teutative wentority for the followink —
—JM"— et : it T=E 0, B4 .
Ty [ Muhammad 1ress Q1/011956 Upper Die 157122009 oo | ~ “".do.'"“"""’—-“—'"{
o,  ———— _.-—-—,_,._---'— vt L ———— .
ia Shnhid'Ullnh_ 1 e 0370144993 I._lpsxt‘Dlr 2111012022 o~ ] ” .
e h o AR { T auoN992 Upper D i -. _f.‘_.
R Sha’ﬁ‘.ﬁd Ahm:ld ) - l"_{-‘cr it . ~la- _,d.u. do
MUHSW“ Shzlh WI .0“02“990 Uppcr e B o~ e o- L

s<ioner
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. ' p
b . Thie Deputy Cuumusq[uncr. g o
-Dir Upper.
: Supiect: . APPLICATION FOR PROMOTION TO THE POST OF K ANUNGQ,
RANIT

With liumlvle submission and duc u.spccl I want.tu draw your kind
-antention to the followmg )
1) Itis submitting that { am work!ng s Patwarl sinco 01/ IGIZOI 0.
2) ‘That | am being n scnlnr ‘one and get (0. be promolcd 10 lhe vacant pust of

' hnnungolclrdmwr.

m this n.gard plcasc.

Duted: 03/1012022
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BEFORE PESHAWAR HIGH COURT MINGORA

-—;—4

A &23

A Registrar

BENCH/ DAR-UL QAZA SWAT

Writ Petition No__3S M of 2023

Shafiq Ur Rahman S/ Ubaid Ur Rahman R/O Souri
Pao, P'.C & Tehsil Dir, District Dir Upper.....Petitioner
| VERSUS

1. Secretary Board of Revenue Khyber Pakhtunkhwa at
Peshawar | _
2. Commissioner Malakand D'ivision'at'Saidu Sharif, Swat.

3.  Deputy Commissionér Dir Upper‘ '

4. Farhad Ali son of Sher Bahadar re31dent of Wari, District

D1r Upper

......... +oeei Respondents

™ np

* 7 -=4{ WRIT PETITION UNDER ARTICLE 199

OF THE CONSTITUTION OF ISLAMIC
REPUBLIC OF PAKISTAN, 1973.

ReSpectﬁllly Shewéth‘

Brief facts g1v1ng ralse to petmonqr tg ﬁle th,e
instant dppeal are as unde

1) That the petitioner was . initially recrulted as Nagb
"~ Tehsil Accountant (BPS-05) on 01- 10- 2010.

2)  That thereafter the petitioner was
and now-

promoted Patwan

Chuklatan D1stnct Dir Upper

adays the. petitioner was service in Mauza ,
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That as par rules, the petitioner was entitled to be
held as Girdawar, because the petitioner was placed
in the Semonty list in serial No. 1. (Copy of sen10r1ty |

list is attached herewith as Annexure "A").

That on the basis of said seniority, one number of
post as Girdawar vacant and the respondents No.1
to. 3 promoted the respondent No. 4 which i§ the
mot - junior candidate . and the »Ires'pondent
d'epfexrtment ignored the petitioner- S0, 'the pétitioner
filed apphcatmn before the respondents department -
for his grlevances but the respondents 1gn0red the
petitioner and carrying- out the promotion
proceedings. ' '(Copies of relevant 'rcsord &

application are attached as annexure “B”)

That the petitioner is entitled to be promoted to the

post of Girdawar and declared eligible under .the

‘relevant rules & policy, but not willing to issue the

- promotion order of petitioner, so, the petitioner time

& again approached to the concerned authority but
they are not willing to rsdress the grievances of the
petitioner, so the petitioner has no other remedy
except to file ;the insté;nf petition' inter alia on the

following grounds.

i L ! T .| g o R
GROUNDS:: o o ik

a. That the act of the respondents as not consider
the petitioner for promotion as unlawful, void-
ab-initio, against the spirit of law, furthermore

the -impugned proceedings is suffering from
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111egallty & irregularity, hence not tenable in the
eyes of law.

That the act of fespondents 1s violative 6f L\fticle
25 of the constitution as the responden,t No. 4
promoted the junior colleagues of petitioner to
the propose but in matter of petitioner, so such
act of the respondents is highly discriminatory
and against the mandate of fundamentél_rights
guaranteed by the constitution. |

{ : . .
!That the seniority is the-;continucs‘ cause of

action which can be agitated at any timé so, the

petitioner is fit for promotion on the stréngth of

‘length of service, but the act of respondents

toward petitioner is very harsh so, the act of
respondents is amount to be contempt on the
reasons the respondents have no mandate

under the law to ignore the petttloner for the

. propose promotion.

That the act of departmental authority is
unlawful, violative of all norms of justice so, the
petitioner entitled to promotion without

influence extraneous consideration.

That the act of the\:’ respondents is illegal,

against law, facts and violative of the:

t.

That as the petitioner was eligible for promqtioril,
because the petitioner place in seniority list is

serial No. 1 and the petifio‘:ner_-is the right of
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promotion, but the respondents department

“without authority & follow rules are going to

promoted the respondent No. 4 which is illegal
& unlawful, hence not tenable in the eyes of

law.

g. That the petitioné'r vested. rights have been
taken away .by the Respondents without lawful
authority and the same is against fundamental

rights safeguarded under the constitution.

'accordance with law and rules regulating

service of the petitioner.

i. That the act of the respondents is illegal,

- fundamental rights of"ehe petitioner.

j. That further grounds, with leave of this
Honorable Court, would be raised at the time of

arguments before this Honorable Court.

1
|

PRAYER

It is therefore, humbly prayed that, on acceptance of this writ
petition:- ' |

i) That the act of the respondents department may kindly be

declared illegal, void-ab-initio, unlawful, meg‘a;- and be

cancelled.

*

1i) That the respondent department may kindly be dnected to

i [ |H],

consider the petlttoner for promotlon as Glrdawar accordance
with law, rules an

s per semonty ~ S

iii) That if the reSpondents 1ssued any promotlon 1mpugned

order to the other candidate / respondent No 4 'be declared, '

{LED Tf‘D Ve

6 LR 2

h. ,That the petitioner has not been dealt with in

against law,. facts and violative of the
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111ega.l unlawful & agamst the rules 85 pohcy and rnay kmdly
be suspended . ‘ '
iv) Any other remedy which this august court deems fit- and
proper in the circumstances may also be very kindly granted.
INTERIM RELIEF:
It is further prayed thdt the impugned promotion proceedings
be suspended as well as the respondent No. 3 may be |
restramed from promotion to the extent of petitioner and one
post for girdawar be vacant for the peutloner till the fmal
dlSposal of the instant writ petition. |

R | ‘ '  Petitioner
i ; Through Counsel
¢ .‘ ' . o . 2 ,
, MUHAMMAD NABI
| Advocate, High Court
B CERTIFICATE: -

(As per directions of my cllent) No such like Writ petition has

earlier been filed by the pet1t10ner on the subjeet matter before this

| Honorable Court. o . @Nj

Counsel .

LIST OF BOOKS

1.  Constitution Tslamic Repubhc of Paklstan 1973.
| 2. Any other law book accordmg to need.

Counsel’

.
Additaonal Registral -



BEFORE PESHAWAR HIGH COURT MINGORA

BENCH/ DAR—UL QAZA SWAT
i

W.P No 35.- M of 2023
| —

Shafiq Ur Rahman ...........cocciiniinninnns <esiee.nDetitioner
"VERSUS | e
Secretary Board of Revenue & others ............... Respondents |

, ADDRESSES OF THE PARTIES
' l '
' PETITIONER |
Shaﬁq Ur Rahman S/ 0 Ubaid Ur ‘Rahman R/O Souri
" Pao, P.O &Tehsﬂ Dir, District Dir Upper .

CNIC No 15701—4998508-—9 - Cell No 0344-9663356 )

RESPONDENTS - .
1. Secretary Board of Revenue Khyber Pakhtunkhwa at

Peshawar.
-2 Commissioner Malakand Division at Saidu S},larif, Swat.
- 3. Deputy Commiissioner Dir Upper ,
. 4. Farhad Ali son of Sher Bahadar resident of Wari, Dlstnct o
Dir Upper. |

~ Petitioner
Through Counsel

\WMY

MUHAMMAD N ABI
n fﬁ“l ’32? N . o : ) 4 o
J e - ‘ ‘ Advocate, High Court

-Addit nal 'Reg'.s,‘trllq 3

l, . R ' ‘I . , R ! Iy
| ! ' '. : . oo ' ‘ ' ‘Lll [ ;I?
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'BEFORE PESHAWAR HIGH COURT MINGORA .

BENCH/ DAR-UL-QAZA SWAT

W.PNo_3S- M of 2023
Sha'f;iq Ur Rahman ............ B P PP Petifioner
VERSUS.
Sécretqry Board of Revenue & 6thers ....... s Respondents
AFFIDAVIT

I
!

| _ :

‘1, Shdfig Ur Rahman "('pe'titiciner), do hereby. -solemnly

' -afﬁfth and declare that the contents of the above titled Writ
[Petition are true and correct to the best of my knowledge and

“belief.

St
DEPONENT

Identified by

'Muhamimad Nabi
Advocate High Court

- 8.Np,

] "‘l'l"\ T AT -
AR "\ e Cartified that the above was verified on Solemn
. _ affirmation batore me op thig-/5day of ; 3'-4 2028 \
b’
ﬁ‘j/' 50
\ ' whowaa idontifled by

I @ 4%4 v

-.—-——-——u—-_ g is FD"'O“ own t 0

Oath Co o/ 5

Pestiawsr HI . L
Mmgoraaonchlronr&'?gmnﬁ%t 1‘ t ![

dit'ypal deon "rat'
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. . JUDGMENT SHEET

"' PESHAWAR HIGH COURT

MINGORA BENCH

(Judicial Departinent)
, ' /

” W.P No. 35-M/2023
Wlth Interim Rellef

Shaﬁq-ur-Rahman son of Ubald-ur—Rahman

(Petmoner)
| vs
Secretary Board of KPK and others
- (Respondents)-
Present:  Mubammad Nabi, Advocate for the petitioner.

Respondents are not reprcsented being a

motion case.

Date of hearing:  19.01.2023

|

instant writ pet;1t10n,~ petitioner has prayed béfore

w

MUHAMMAD 1JAZ KHAN, J.- Through the

this Court for the following reliefi- -

|
1 Nawab

“It is therefore, humbly prayed that on
“acceptance of the instant writ petition:-

)

iii)

That “the -act of the respondents
department may kindly be declared
illegal, void-ab-initio, unlawful,
illegal and be cancelled.

That  the respondent department
may kindly be directed to consider
the petitioner for promotion as
Girdawar" accordance with law,

rules and as per seniority.
. t

That if the respondents issued and
“promotion impugned order to' the
other candidate/respondent No.4 be
declared illegal, unlawful and
against the rules and policy and may
kindly be suspended

(D B.) Hun‘ble Mr, Justice Mubammiad Nagtth Anwnr .

Hon'ble Mr., Justice Muhammad ljnz Khan
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iv)  Any other remedy which this august
Court deems fit and proper in the -

. | ! circumstances ;may also be very
‘ kindly grantéd. S

2. Precisely the facts of the case are thal
petitioner was ihitialiy épﬁpinted 'as Naib Teh$i1
Accountant in BPS-05 on 01.1'();201;0 and then the
petitioner was i)rom;‘)ted as Patwari and these days
he is Berforrning_ his duty in Mauza C{'zul&iatan
District Dir Upper. 1t is further' pleaded in the
. petitio_n that as per th’e seniority list maiﬁtainéd‘ by .
fhe respondents the petitioner is on tbé top of
~ seniority list aﬁd thus he i$ entitled to be promoted
as Girdawar. 1t is further stated that one of the post
- of the sz’rda;«var Cz'rcfe Wés lymg vacant, hpWever,
réspondents No. 1 to 3 insté:_ad of promoting the
. petitioner .hjés ‘prepared the working ‘paﬁer. of
respc;ndent No. 4 namely Farhad Ali, though he is
lower oﬁ the’ sénierity list than 'pe,t'itibner, therefore,
he submitted a " departmental .appEal to the
respondents, h'.owever,- till 'ﬁl;mgt of the ingiant '
-petitidﬂ the same ‘hés not been responded, therefore,
the pétitioner has aplproached to this Court through

the instant petition.

Nawab (D.B.} Hon'ble Mr. Justice Muhammad Nacem Anwar
Hon'ble Mr, Justice Muhammad ljaz Khan

v i a - _i .
o byl !
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3. “
3. Argqments of learned counsel for the »

petitioner were heard in detail and the record

-perused with his able assistance.

4 . - At the very outset the learned goxi?sc;l
for tﬁe'petitioﬁer was confronted that admittedly
the pet_itioner is ‘a civil servant and  the
Departmental Promotion Cor;imittee/ha's‘ nc;t yet
paésed any order effecting his alleged right of
prdmotidn—, then how at this stage he | could
ap'ﬁroach to this Court for the isé.uance of the |
‘desired- . relief, his resﬁonse waé that since
‘respondent No. 4: is junior to the petitiooner',
therefore, his working paper could not be sent and
instead respondents are required to' send the
working paper of the 'petiﬁoner and as such in
view of the above a&nmirtted positioﬁ the petition of .
the petitiOner vis pre-mature asilyet no ordér hqs beéﬁ

passed by the Departmental Promotion Committee

_or any other authority which is adversely effecting

| his right of promotion.

4

- f
5 - It may be noted that a civil servant

cannot claim promotion as a matter of right and it is
entirely the prerogative of the provincial
government/competent  authority  to . grant

Nawab (D.B.) Hon'ble Mr, Justice Muhammad Naoeem Anwar
: Hon'ble Mr. Justice Muhammud ljaz Khan
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promotion to an employee. It is also relevant to
mention here that a civil servant cannot claim
brom_otion as a matter of right unless his case is
considered by the Departmental f’to}f:ﬁ¢tion
Committee. In other words th;e civil servant cannot
seek the ldirections of tbisl C,traurt to direct the
competent authority to ;onsidér a civil servant fdr‘
fpromqtion, ho_wever,. if the competent atithq'rity
-- initiate the process of 'prom_dtion and  the
Departmenia] Promation Committee ;onsider the
working papers of various employees and thereafter
come to the conclusion that an employee is eligible.
or -ineligible or is unfit for p_rombfion, then in such
eventuality such a civil servant can approach to a
judiqiél forum fqr the redressal of his grieﬁance. It
is further relevant to be noted that in case where the
| '. Departmental Promotioh Cqmrnitteel consider an

| | |
- employee and found him - as “ineligible for

-

- promotion”. then such an aggrieved civil sérvant

-

- (&?7/ ‘ can appr'oach to the “Service Tribunal”, however,

" if the Départmental Promotion Committee declares

a civil servant as'__"_u_gﬁt for promotion then in suchA
eventuality sucﬁ an aggrieved civil servant could
* “‘approach to the High Court, but since in the present
; case it is an admitted position that’ the petitioner

Nawab (D.B.} Hon'ble Mr. Justice Muhammad Nacem Anwar
‘ Hon'ble My, Justice Muhammad Vjaz Khaa
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has ‘not been considéred by the Departmental
Promotion Committee till date, therefore, at this
stage of the process of promotion the petitioner

could nejther approach to the Service Tribunal nor

' to this Court as he is yet to be decléréd by the

Departmental Promotion Comm:ttee as ehglble or

| -

mehglble or unﬁt for promotxon as the case may .

be. In the case of Ghulam Abbas vs. Chief

~ Secretary_and 2_others reported as 2016 PLC

(C.S.) 87, the Hon’ble Apex Court has held that it
has not been denied by the petitioner that he was
never considered by the Departmental Promotion

Committee or the Board for promotion, upon which

 this could be determined that petitioner wag fit to

be promoted. Thel prerequisite to be cons‘ide'rch for
promotion is the eligibility of the said official and
once he crosses this barrier. and is considered Jfor'
promotion, only then the question 'of fitness wouid_
arise. In view of the above, it can safely be held
that the case of the petitioner fell within the ambit
of determination of eligibility, wﬁi‘ch for all linten.ts
and purposes,AVi,s part of terms and conditions of
service of a civil servant, therefore, is beyond the

powers of judicial review of this Court in view of

creation of Administrative Tribunals established

Nawab (D.B.) Hon'ble Mr. Justict Muhammad Naeem Anwar
Hon'ble Mr. Justice Muhammad Iz Khan



has not been considered. by the Departmental
Promotion Committee till date, therefore, at this
stage of the process. of promotion the petitioner

could neither épproaCh to the Service Tribunal nor

Departmental Promotion Committee as eligible or
| .
ineligible or unfit for promotion, as the case may

: be.

Secretary and 2 others reported as 2016 PLC

has not been denied by the petitioner. that he was

never considered by the Départmental Promotion.

be promoted. The prerequisite:to be considered for

oricc he crosses this barrier-and is considered for |
promotion, only then the question of fitness would
anse In view of the: above it can safely be held
that the case of the petitioner fell within the ambit

of determination of eligibility, which for all intents

P

aq

" to this Court as he Is yet to be declared by the

In the case of Ghulam Abbas vs. Chief
- (C.S.) 87, the Hon'ble Apex Court has held that it
| Committee or the Board for promotion, upon which
" this could be determined that petitioner was fit to

premetien s the eligibliity of the saié effieial and

and purposes, i§ partiof ;ter.r.,ns. ahd-;aoindi,t;io_hs. of,, 1l .

service of a civil servant, therefore, is beyond the
powers of judicial review of this Court in view of .

creation of Administrative Triibﬂnals established

Nawnb

(D.B,) Han'hie Mr, Justice Muhammad Nacem Anwar

Hon'ble Mr. Justace Muhammad Ijnz Khan
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under Article 212 of the ';ConstitutiGn for

adjudlcatlon on the questlon of terms and

~conditions of service of a cwll servant. Slrmlarly, in

the case of Muhammad Azam vs. Muhammad

LY A e e, —————

Tufail and others reported as 2011 SCMR 1871,

_the Hon’ble Apex Court has also held that the

- question of eligibility relates primarily to the

terms and conditions of the service and their

applicability to the civil servant concerned, and,
. S

there;fore, the Tribunal has jurisdiction, and

whereas the question of fitness is a subjéctive

" evaluation on the basis of objective criteria where

substitution for an opinion of the competent

authority is not possnble by that of a Tribunal or

of a Court and therefore, the Tribunal has no

jurisdiction en the question of fitness.

6. - In view of the above discussion, the

instant writ petition is premature as well as non-

maintainable, which is hereby dismisse in limine.

Announced 4 .
Di: 19.01.2023 JUDGE
i . ‘ " . t
JUDGE :
Nawab (D.B ) Hon'ble Mr. Justice Mubammad Nacem Anwnr

- Hon'bie Mr. Justice Muhammiad Ijnz Kian
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