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-3 BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR.

- | - T aldy e
SERVICE APPEAL No' 45 I2023 gil‘:‘;_‘:‘i!x::ﬁ?‘flf»ﬁual
’ Lt TN Cd
] l $riasy AKX _..'o_,,,—a—“ 93
Manzoor Ahmad Drug Inspector (BS-17), oamaff - [,. & 0

DHO Office District Peshawar.
..... veeaveeresss APPELLANT

VERSUS

1- The Chief Secretary, Khyber Pakhtunkhwa Peshawar.

- The Secretary to Government of Khyber Pakhtunkhwa,
Health Department, Khyber Pakhtunkhwa Peshawar.

3- The Director General Drug Control & Pharmacy Services,
Khyber Pakhtunkhwa Peshawar.
RESPONDENTS

APPEAL UNDER__SECTION -4 OF THE KHYBER
PAKHTUNKHWA _SERVICE TRIBUNAL ACT, 1974

AGAINST THE IMPUGNED NOTIFICATION DATED 22-08-

022 ISSUED IN SHEER VIOLATION OF THE APEX

COURT'S JUDGMENT REPORTED IN 2022 S C M R 439

READ WITH LETTER DATED 14-02-2022, JUDGMENT OF

THE AUGUST PESHAWAR HIGH COURT DATED 28-09-

5022 RENDERED IN _W.P No. 3508-P/2022
RESPECTIVELY, WHILE PARTIALLY EXECUTING THE

| JUDGMENT OF THIS AUGUST SERVICE TRIBUNAL

’ DATED 06-12-2021 AND AGAINST NO ACTION TAKEN
"‘k’eﬁt@"’ayon THE DEPARTMENTAL APPEAL OF THE APPELLANT

)&, WITHIN STATUTORY PERIOD OF NINETY DAYS.
CCgIBLrar

$:09 \0 > 2 aver:

6~ 4 ‘

i g THAT ON ACCEPTANCE OF THIS APPEAL, THE
fr - §  IMPUGNED NOTIFICATION DATED "32 08.2022" MAY
7. ., VERY KINDLY.BE SET ASIDE TO THE EXTENT OF
7 APPELLANT ON ACCOUNT OF USING THE ILLUSIVE &

L

ELUSIVE (ILLEGAL & UTTERLY MEANINGLESS) TERM OF
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| YA
':go_Mﬁgl'_E_l_v________TM/Wﬂ' AND THE RESPONDENTS
MAY ALSO BE DIRECTED NOT TO TRANSFER/POST THE
APPELLANT UNDER THE GARB OF A BAN & ILLEGAL
TERM OFME_[E_A_I]_’_A!LMLTZ:'FROM THE POST OF
DRUG INSPECTOR DISTRICT PESHAWAR. THAT THE
RESPONDENTS MAY FURTHER PLEASE BE DIRECTED TO
ACT UPON/IMPLEMENT PROPERLY THE JUDGMENT IN
REM OF THE APEX COURT REPORTED IN "2022SCM R
439” READ WITH LETTER DATED "14-02-2022",
JUDGMENT OF AUGUST PESHAWAR HIGH COURT
DATED "28-09-2022" IN ITS TRUE LETTER & SPIRIT,
WHILE PARTIALLY EXECUTING THE JUDGMENT OF THIS
AUGUST SERVICE TRIBUNAL DATED .“06-12-2021",
REGARDING THE AFOREMENTIONED IMPUGNED
NOTIFICATION AT PRESENT OR ANY OTHER

'NOTIFICATION RELEVANT TO THE TERMS &

CONDITIONS OF SERVICE OF THE APPLELLANT IN

" FUTURE TO THE EXTENT OF AN "“ILLEGAL & UTTERLY

MEANINGLESS” TERM OF "COMPETENT AUTHORITY".
ANY OTHER REMEDY WHICH THIS AUGUST TRIBUNAL
DEEMS FIT THAT MAY ALSO BE AWARDED IN FAVOUR
OF THE APPELLANT.

R/SHEWETH:
ON FACTS:

Brief facts giving rise to the present appeal are as
under:- :

1- That, the appellant filed Service Appeal bearing office No.
16578/2020 before this august Service Tribunal in which
the appellant impugned the transfer notification vide
dated 06-10-2020.

(Copy of the order vide dated 06-10-2020 attached
as ANNEXUre -----===-================ B s A).

2- That, the appeal of the appellant was finally heard and
decided vide judgment dated 06-12-2021, by setting
aside the transfer notification and as such the ibid appeal
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. was accepted with its respective prayer in favour of the

appellant by this Service Tribunal, while the prayer of the
appellant is reproduced as under;

"On acceptance of this appeal the impugned
Notification dated 06.10.2020 may very kindly be
set aside to the extent of appellant and the
respondents may kindly be directed not to transfer
the appellant from the post of Drug Inspector
(BPS-17), District Peshawar. Any other remedy
which this august Tribunal deems fit that may also
pe awarded in favour of the appellant.”

(Copies of the judgment vide dated 06.12.2021
attached as ANNEXUre....cciseassssmannanssnasnsnssrees B).

3- That, the concluding Para of the judgment ibid directing
the respondents is also reproduced as under,

veor what has gone above, all the appeals
- with their respective prayers are accepted as
prayed for. Consequently, the impugned
order is set aside and respondents are
. directed not to transfer the appellants from
the post of Drug Inspector or Drug Analyst as

the case may be.

4- That, the respondents instead of compliance of the
judgment dated 06.12.2021 to the respective prayer of
the appellant, issued an impugned transfer notification
vide dated 22.08.2022 under the garb of compliance,
through which the appellant has been posted /transferred
to the District Dir Lower.

(Copy of the impugned Order vide dated 22-08-
2022 attached as ANNEXUrE.....cuummussnsmsansssrisnens C).

5- That, the appellant feeling aggrieved from the impugned
notification dated 22.08.2022, preferred Departmental
appeal vide dated 13-09-2022, before the appellate
authority regarding the matter concerned but the same
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has not been responded/decided till the expiry of
statutory period of ninety days so far.
(Copy of the Departmental Appeal dated 13-09-

2022 attached as ANNEXUFE.....cassrcansmnunassannnenses D).

That, the respondent No.03 has issued an explanation
letter vide dated 31-10-2022, while the Departmental
appeal of the appellant is still lying pending for final
decision despite of = considerable delay before the
appellant Authority/ Public Functionary.

(Copy of the letter dated 31-10-2022 attached as
ANNEXUIC.rveenrsrssessssssssssssssssssssssasssssssnssssssnsssnsE)s

That, the appellant having no efficacious remedy other
than to prefer the instant Service Appeal on the following
grounds amongst the others.

e

That, the impugned Notification dated 22.08.2022
" issued by the respondents is against the law, facts,
- norms of natural justice, materials on the record and

unconstitutional, hence not tenable and liable to be set
aside. ' -

That, the impugned notification dated 22.08.2022,

~ issued under the garb of compliance by the
respondents, is in arbitrary & malafide manner, hence
not tenable and liable to be set aside to the extent of
the appellant. |

That, the impugned notification dated 22.08.2022,
issued under the garb of compliance by the
respondents, is totally based on discrimination,
favoritism and nepotism, hence not tenable in the eye
of law.

That, the impugned notification dated 22.08.2022,
issued under the garb of compliance by the
respondents, has neither been in the interest of public
nor in the exigency of service, hence not tenable and
liable to be set aside.



W

- S

That, the appellant has been posted/transferred
through impugned Notification dated 22.08.2022, in
utter violation & disregard of the judgment dated
"06.12.2021", being defiance of the judgment ibid,
therefore the same is not tenable and liable to be set
aside.

That, the impugned Notification dated 22.08.2022, is
nothing but just to harass the appellant and to
pressurize for not sustaining against the wrong doing.

That, the impugned Notification dated 22.08.2022, is
also in utter violation of the cited Judgment "2022S C
M R 439" of the Apex Court, by donning the cloak of
Competent Authority while the Apex Court has held in
its judgment as that,

“Using _the term ‘competent authority’ but
without disclosing such person’s designation &
name _is_against_public policy and also against
the public interest since it facilitates illegalities
to be committed and protects those committing
them, Merely mentioning the competent
authority without disclosing the designation &
name of the person who is supposed to be the
competent _authority is _utterly meaningless.
There is a need to put a stop to the use of
illusive & elusive term ie the Competent
Authority without the disclosure __of the
Competent Authority’s name & designation
while issuing the notifications, orders, office
memorandum, _instructions, letters and _other
communications.

(Copy of the cited judgment attached as
AnnexureF)

That, as per dictum laid down by the Honorable
Supreme Court of Pakistan in the case cited as “PLD
2010 SC 483, the Honorable Supreme Court of
Pakistan as follow;

"When the Supreme Court deliberately and with

intention of setting the law, pronounces the
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question, such pronouncement is the law
declared by the ‘Sugreme Court within _the
meaning of Article 189 of the Constitution and is

binding on all Courts in Pakistan. It cannot be
treated as mere obiter dictum.

That, the impugned Notification dated 22.08.2022, is
also in defiance of the instructions issued by Judicial
Wing of the Establishment Department which has
been circulated vide dated 14.02.2022, in
pursuance to orders of the cited judgment of the
Apex Court. _
(Copy of the letter vide dated 14.02.2022
attached as ANNEXUFe....covumsaruerasnsnnssnnssassnanas G).

That, the.appellant has not been treated by the
respondents in accordance with law, rules and cited -
judgment of the Apex Court on the matter concerned
and as such the respondents violated the Articles 4,
25, 189 & 190 of the Constitution of the Islamic
Republic of Pakistan, 1973. | '

That, the appellant also filed a Writ Petition
No. 3508-P/2022", regarding the  proper
implementation of the cited judgment "2022SCM
R 439 on the matter of impugned notification to
the extent of Competent Authority, in which the
Honorable Peshawar High Court vide Para 6, has
held as that,

“the worthy Service Tribunal is very much
clothed with the jurisdiction and; authority to
implement the ibid decision of the august Apex
Court in terms of Articles 189 and; 190 of the
Constitution and; petitioners can validly agitate
the same before the worthy Service Tribunal If
they so wish and; desire.

(Copy of the ibid Writ Petition attached as
ANNEXUre....otmsmrassnsnnsssns S H).

That as per dictum laid down by the Honorable
Supreme Court of Pakistan in the case cited as "PLD
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2011 SC 927" the Honorable Supreme Court of
Pakistan has dilated upon the principle of

administration of justice as under,

“when .a procedure has been provided for
doing a thing in a particular manner that thing
should be done in that matter and in no other
way or it should not be done at all; indeed it
impliedly prohibits doing of thing in any other
manner; the compliance of such thing in no
way could be either ignored or dispensed with.
If the act complained of is without jurisdiction
or is in excess of authority conferred by
statute or there is abuse or misuse of power,
court can interfere.

That, regarding the proper implementation of
judgment cited as '2022S CM R 439’ of the Apex
Court read with letter “14-02-2022", the appellant
also preferred a departmental appeal, which was not
responded /decided till the expiry of statutory period,
while the respondent No.3 served an explanation
letter vide dated 31.10.2022, tentatively proposing
the initiation of disciplinary proceeding by ignoring
the inaction of Public Functionaries. The Honorable
Lahore High Court has held in a judgment cited as
"2008 PLC CS 970 regarding the inaction of public
functionaries while deciding the
application/representation of their subordinates
within statutory period that,

“No body should be penalized by the inaction
of Public Functionary for not deciding the
appeal/representation of their subordinates
within statutory period. .

(Copy of the cited judgment attached as
ANNEXUIC. ururerersrssarasesssarasnsnsassnssssasssaranssasnsnss I).

That, the appellant seeks permission to advance other
grounds-and proofs at the time of hearing.
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It is therefore, most humbly prayed that the appeal of
appellant may kindly be accepted as prayed for.

L_‘/

s
- Appéllant
MANZOOR AHMAD
THROUGH: ‘

' | . ' NOOR MOHAMMAD KHATTAK
Advocate, Supreme Court of Pakistan

AQ(/M

EED ADNAN
UMAR'FAROOQ MOMAND
& Myl

MUHAMMAD AYUB
ADVOCATES

AFFIDAVIT .
I, MANZOOR AHMAD Drug Inspector (BS-17) District

Peshawar Health Department Khyber Pakhtunkhwa, do
hereby solemnly affirm that the contents of this Appeal
are true and correct to the best of my knowledge and
belief and nothing has been concealed from this

Honorable Court/T rlbunal

%les PONENT
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

DEFrURE I1NC N T DL AN ——————

. TRIBUNAL, PESHAWAR.

CMNO.___ /2022
SERVICE APPEAL No. /2023

MANZOOR AHMAD VS HEALTH DEPARTMENT

APPLICATION FOR SUSPENSION OF OPERATION OF THE
IMPUGNED NOTIFICATION DATED 22.08.2022 TO THE -
EXTENT OF APPPLICANT REGARDING THE USE OF ILLUSIVE
& ELUSIVE (ILLEGAL & UTTERLY MEANINGLES) TERM OF
“COMPETENT AUTHORITY” IN LIGHT OF THE APEX COURT'S
JUDGMENT REPORTED IN "2022 SC MR 439" READ WITH
LETTER DATED 14.02.2022 TILL THE FINAL DISPOSAL OF

LEIIER DAIED 14.Uc.cUce 2L I e e ——

THE ABOVE TITLED APPEAL.

R/SHEWETH:

1- That, the above mentioned appeal along with this

~application..has been filed by the appellant before this

august Service Tribunal .in which no date has been fixed
so far. | ,

2- That, the appellant filed the above mentioned appeal
against the impugned nofification dated 22.08.2022,
whereby the appellant has been posted/transferred in
utter violation of the Judgment of this Service Tribunal
‘passed vide dated 06.12.2021, instead of implementing
the respective prayer of the appellant in the judgment
ibid.

'3- That, ‘all the three ingredients necessary for the stay is in
the favor of the appellant.

4- That, the impugned notification dated "22.08.2022"has
been issued deliberately, having malafide intention of




0-
harassment and is in utter dls!egard of the Apex Court’s
Judgment cited as "2022 S C M R 439" read with letter
dated "14-02-2022" & "WP. No.3508-P(2002” dated
'28.09.2022', while using. -the “illusive & elusive’
term of Competent Authority for a BS-17 Officer by
connecting him with BS-19 officers in a single order,
which is also violative of the prevailing & notified relevant

rules & Law.

It is therefore, most humbly prayed that on
acceptance of this application, the operation of the

_impugned notification dated 22.08.2022 to the extent of

appellant may very kindly be suspended till the final
disposal of the above titled servrce appeal :

AZpIi%ant

THROUGH Zﬂ
NOOR MOTMMAD KHATTAK

ADVOCATE/SUPREME COURT

.AFFIDAVIT.
I, MANZOOR AHMAD Drug Inspector (BS-17) District

Peshawar Health Department Khyber Pakhtunkhwa, do
hereby solemnly~ affirm that the contents of this
Application are true and correct to the best of my
knowledge and belief and nothing has been concealed

from this Honorable Court/’l' ribunal. ‘

7.
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NOTIFICATION

.Igo_.;sdg-ﬁxglo-u‘ggzo. The Competent Authorit).' is pleased o

order following pgﬁstings/transfers of the Officers with

"GOVT. OF KHYBER PAKHTUNKHWA

P )
) /.‘.n\_‘ B N
-
-_/"/

P

HEA.LTI-I DEPAR\’EMENT
Dated the Peshawer 0&™ October; 2020 _

. effect.in the public interest,

'S.No.

Name & Designation!

inrnein

~ . —

From

1o SRS

1

Mr. Inam U! Haq, Senior
Pharmaa_igt (BS-18y

Services
Peshawar .

Hospital

Deputy Diree
Phorimacist {135-

e b b

2 Mr. Arif Hussain, Analyst | Drugs | Testing j & Mg
: {BS-18) : ) : Laboratory, Hospial denls
] , A Peshawar i, |
3 ‘Miss. " Naila Basher, | Govt. MCC, DG, DG Drug
Senior Pharmacist (BS- | & PS. Laboratory Peshawos vic: B
18) - ) Ng.2 P
4 Mr. - Fazle - Haq, | Drugs Testing | DG, DC &PS againat | Ui !
) Pharmacist {(BS-17) . Leboratory, vacarnl post et
: ) Peshawar Pharmacist/ D1/ Chemist

Mr. Fawad Alam,

| Pharmacist (BS- 17}

(BS-17) .

Moulvi Ame_’;;“‘ghz\_};
Memorial . Hoapital

I Peshawar

DG, DC &PS against
vacant st
Pharmacist/DI/Chemis, Lo
(B8-17) ‘

(§3i8 i
S

Gf

|Mr. Mishbah Uliah Jan
Pharmacist (B3:17)

Bacha Khan Medical
Complex, Swabi

Drug  Inspector (BS-T9T

Marden vice Sr. No, 17

i

Mr. Amin Ul Hag,
Drug Inspector (BS-18)

Sr.

District Mardan

1-Senior Pharmeucist, (138

KDA "Hozapital Kohat ks

o'y

Mr. Abdur Raul,

Pharmacist {BS-17)

BHG -

Hospital
Mardan

Mr. Shehzada  Muatafa
Durg Inspector (BS-17)

Diafrict Meu'dah

10

Pharmacise. -

_the vacant post, )
Drug Inspector (B5-17,

Hesptial Mardan vice S
=

pe)

Haspital wMarc o
9 . )

‘M I Niamatuilah,
1 Pharmacist (BS-17)

DHQ
Lower,

Hos;ﬁtal Dir

Drug Inspectar (BS 17 207,

i1

My Zia  Ullah,

Drup
Inspector (BS-17) :

Dir Lower, .

lAagaingt

mieant post,
(BS-17
Dir Lower «ir

Y
18

Heasptial

12

| Mr. Rohuliah,

1, . Drug
Inspectar (BS-17) '

District Charsadda,

Assistant  Dircctor (BE- 17

No. 10

.-'.
DG, DC & pg against iy

13-

Mr. Imran Bufid,
dusngctor (B8.17)

Brug

District .L.Kban

i
vacant post. . b
Drug Inspector (BS-17) L c’fi'[

AN

< MarwacViceSrda
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BE'ITEIR COPY I

GOVERNEMENT OF KHYBER PAKHTUNKHWA
HEAI.TH DEPARTMENT
Dated Peshawar, 1he 06 10 2020

NOTIFICATION

NO. SOH-III[:I.O-I[ZOZO The’ competent authonty is pleased to order of 1he postmgs/transfers of

" the Officers W|th immediate effect in the publnc interest.

SNO- | Name of Officers & Designation : From To
1 Mr.  lnam ui Haq, Senior | Services. Hospital Deputy Director Pharmaclst (BS-18) PS
[ Pharmacist (BPS-18) - Peshawar against the vacant post
|2 Mr. Arif Hussain, Analyst (BPS~ Drug Testing | Analyst. Pharmacyst Serwces Hospital
18) Laboratory, Peshawar vice Serial No.1
Peshawar : -
13 Missl Naila Basher, Senior [ Govt. MCC, DG, Analyst Drug " inspector Laboratory
Pharmacist (BS-18) DO & PS Peshawar vice Serial No.2
4 Mr. Fazle Haq, Pharmacist (BS- Drugs Testing | DG, DC & PS against the vacant Post of
17) : - Laboratory - Pharmacist/DT/Chemist (BPS-17)
: Peshawar . , ' . g
5 Mr. Fawad Alam Phamacist {8S- | Moulvi  Ameer DG, DC & Ps against the vacant Post of | -
17) Shah  Memorial Pharmacist/DT/Chemist (BPS-17)
Hospital . ' - : /K -
Peshawar - :
6 Mr Misbah Ullah Jan Pharmac:st Bacha . -Khan Drug lnspector {BS:17), Mardan Vice '
(BS 17) Medical Serial No.17
: | Complex, Sviabi ) , : :
7 Mr. Amm ul Haq, -Sr. Drug | District Mardan | Senior Pharmacists {BS-18)} KDA Hospital
Inspector (BS-18) . . : Kohat against the vacant post
18 Mr. Abdur Rauf, Pharmacist (BS- | DHQ Hespital | Drug inspector (3S- -17), Hospltai Mardan
117 : Mardan Vice Serial No.13
9 Mr. Shahzada Mustafa, Drug [ District Mardan Pharmacist (B5-17), DHQ Hospital
| Inspector {BS-17) : - Mardan, Vice Serial No.8 co
110 | Mr. Niamatullah, - Pharm'acist DHQ Hospital Dir | Drug inspector (BS- -17), agalnst the
| {BPS-17) " | Lower, vacant post
11 Mr. Zia Ullah, Drug knspector Dir Lower Pharmacist (BS-17) HospltaIDlrLowerat
. (BPS-17) - A -Serial No.10
12 Mr. Rohullah, Drug Inspector District | Assistant Director DG,DC & PS agalnst
(BS-17) Charsadda the vacant post.
13 Mr. Imran Burki, Drug lnspector District D.L.Khan | Drug Inspector {BS-17) Lakki Marwat-
BS-17 - Vlce sr.14




L b .3
.| 14 i Mr. Ibrar Khan Drug  District Drug Inspector (BS-I?) I\’Lml 1 '
) 1 Inspector (BS 17y Lakki - vice Sr. No. 15. ‘ !
; : ‘ Marwat’ ' :
L 15 [ Mr. Muhammad Saleern | District Drug [nspector (BS-17) DA i
25 | Drug Inspecior (BS-17) | Karal vice Sr. No. 13, o
@' Mr. Manzoor Khattak, | District Pharmadists | (B3-17) KDa
; Drug Inspector (BS-17) | Peshawar - | against the vacant post.
117 | Mr.  Shoaib . Drug| District Pharmacists  (BS-17) 1_ -
: < |Inspector (BS-17) Mardan Swabx against the vacant B G
[ _ | ~
) | L ; Secrefary to GovL of Khyber Pakhtun}\h\\m
i , ) A ~ Health Department

" Endst of even No. and Da'tlé' S R o
Copy forwarded to the: ‘

1. The Accountant -Gene:_al_._Khy_berPakhtunkhwa; Peshawar )

2. - Director General Heal‘f.h_ Services, I{hyber - Pakhtunkhwa

-~ Peshawar. - )

3.. Director General, Drug Control & Phar macy Surmceq Klvwines
Pakhtunkhwa, Peshawar :

N 4.- . In charge, Drug Testing Laboratory, Hayat&daaci, Peshawn:
\ 5. Medical Superintendent Services Hospital, Peshawar, _
} 6. Medical Superintendent:Moulvl Ameer. Shah Meyorial Flows: .
: Peshawar.
! 7. Medical Supenntendem DHQ I—lospxtal, concerned.
! . 8. Hospital Director, BIMC Swabi. | )
i ' 9.  District Health Officer concerned,
) - 10. District Accounts Officer concerned
NERE - 11. The Deputy Director
i _ 12, PS to Minister of Health
i - 13. PS to SecretaryHealth

14. PAtwo L ‘ -




STy o " BETTER COPY:
14 Mr. lbrar Khan Drug Inspector (BS- | District takki | Drug Inspector {BS-17) Karak vice Sr.
17 S ‘ ‘Marwat No.15. S A
15 Mr. Muhammad Saleem Drug - District Drug Inspector (BS-17) D.l.Khan vice
| Inspector (BS-17) - - Karrak Sr.No.13
16 | Mr. Manzoor Khattak, Drug - | District " | Pharmacists (BS-17) kda Kohat -~
Inspector (BS-17) - - ' Peshawar - against the vacant post
17 | Mr. Shoaib Drug Inspector (BS-17) | District Pharmacists (BS-17) Swabi against e
e o ; Mardan the vacant post . ) e ;
) e NG

ST S SECRETARY TO GOVT OF KHYBER PAKHTUNKHWA
' - . HEALTH DEPARTMENT

Endst of even No and Date. _

o Pt
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S '-iBEFORE THE KEYBER PAKHTUNKEWA SERVICE ]

" TRIBUNALPESHAWAR. . | >~

"
!
P

Appeal No 16578/ 2020

Date of Institution ... 11.01.2021

v e i e v ban e s

| .Dateof-Deci‘s'ioﬁ- o -06.12.2021_ L

l

Mr Ma.nzoor Ahmad Drug Inspector (BPS 17) Dlsmct Pesl awar, under

Transfer to the post of Pharmacist (BDS 17) DHQ Hospital KDA Kohat.
S (Appellant) '

'VERSUS

The Ch1ef Sec1 etary, Khyber Pakh*unl\hwa Peshawcu and fwo othe1

\l\esponcl ntx) ‘

~ Present. - . < . :' S DT
Mr. Noor Muhammad L ... For appellant.” :
‘Advocate. Lo e G '
M. Muha_mm-ad Adeel Butt, . . . -
- Addl. Advocate General =~ S 'For'respor;dent_s.

' MR. AHMAD SULTAN TAREEN * . ... CHAIRMAN
. MR.SALAH-UD-DIN, - ... MEMBER{J)

b
|
!

TUDGMENT

"AHMAD SULTAN TAREEN CHAIRMAN -By the apaeal described

‘above.'in the headmg and elght ‘other appeals beanno No l(;“'J“H &

| 10535/2020, 16579/2020, : 16580/2020,‘ 923 /2071 lSiQ!’fﬂOEJ\

4821/2021,5.187/202-1», the appellants have invoked the Junsdictioml of thig

Page 1 of 12




f. .

Trlbunal to challenge their t1ansfer> ftom the post ct Drug. lnepectou/l‘.}_n:lxg

Analyst to thepost of Pha11nac1sts w1th the prayer coptecl helem below:-

"On acceptance of thts appeal the tmpuoned Notifi cat:on datea’

: 06.10.2020 may very kmdly be set aszde to the e\tent of appellant

" and the respondents may kindly, be directed not 1o transfer the
' appellant from the .post of Drug Inspector (bPS—I 7), District
‘ Peshawar Any other remedy whtch this augusf Trlbunal deems-

f t that may also be awarded in favour of the appellant.”. 4

2. Thls smgle Judgment shall stand to dlspose ol “lll the 09 appeals ut

one pl,ace as in all of them common questlons of facts, and aw are

I . s
| ; et ) -

, 1nvolved

3. The factual account as gtven by the appellant in l\/leaﬁo. of /—\ppe’ll

“has been ed1ted for the purpose of this judgment. The 'tppell’mt'< in

/ ~%

Appeals No. 16578/2020, 10301/2020 105“«/70?0l 6579/“0’«’0

16580/2020 923/2021 1559/2021 4821/2021 5187/2021 ateholdets of

- the post of Drug Inspect01 in pursuance to thelr appomtment made on the

~ said post in due process Appellant i Appeal No. 165 80/2020 is- holder

-of the post of Drug Analyst The respondent depa‘ tment tr anstehul them -

'from their respective posts held by them in the rele\z ant cadre to the px

Cof Pharmacist. They thrOugh their respectlve departmental appeals have

'challenged their transfe1 ordels before the departmental appellale .

authority but they 1ece1ved no 1esponse of their depaltmental appea .

Conéequently, they have preferted their service appeals 1espectwely, as |
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- enumerated herem above,. f01 JUd"Clal review of. the unpuwnl*d transfer

I

;-orders The cnples of the appomtment orders of apy sellants,. last uanslel

01der within cadre and of 11npugned order followecl by the CopleS of

.- depa_rtrnental “appeals are- available. on record as A_annéxed with their

reépectilfe' Memorandum‘v of ‘Appeals. The. appellants -have dispute‘d the

~ Constitution of Islamic Republic df;Pakistan, 1973.

- law/rules on the subject in utter violation of Articles 4 and 25 of the

i

 transfer-as made vide impugned drder. on the- gro:md that‘ In terms of

serv1ce rules for them, thelr appomtment p101notlon and transter 1s )

_ govemed by notlﬁcation dated 09. 04 2006 of the Gover nment nf Khybe

Pakhtunkhwa Health Department qulte dlffen ently from the Pha1 macists.

The copy of the said notification_as annexed with'the _appea.l is also

available on file. The appellants amolngst,.otller, grounds have urged that
the imptig.lie'd:‘notiﬁcation of their .f':i’a-ns.fer is agalnst law facls horlns of
natural Justlce and materlal on record and being not tenable 1§ liable to be.
set aside to the extent of appellants and prwate 1espondentb, and that the

appellantsv were not treated by ~1:he respondent's n a.ccord:—mce with

4, On notice of appeal, .the.jreSpondents tlu’ned*up,'joined the

-

-proceedings and contested the appeal by filing written- 1ephes btatmo' ‘

£ : i \\ L
therein that the appellants have. got no- cause of action o locus Standl

' that thev appeals are against the prevailing law and rules and are not

o SV NN
maintainable in present forr. . They with several factual and legal

| Page 3 of 12




e vad Sewants Act 1973.

A “mtentlons are hable to be dlsmlssed as the 1mpugned transter nmn‘m‘uon

~* has been 1ssued in accordance w1th Sectlon 10 of Khyber Palmtunkhwa _

~

. ,(b'

| ob_]ectxons subnntted that the appeals having. been filed with malafide

o T
i

. . : " - w STk Dt /r
5. Wehave he_ard the arguments and perused the record.
6 A'The arguments of the parties revolve around their-subl‘nission n
oo , ) :

_ ertmg made in Memorandum of appeal and ertten 1eply JeSpec‘avely

H

and dISc_ussed-herem above.

T ~L‘ear.ned counse] for tﬁel_ﬂappellént.'has argued that the impugned

notification dated 06/ 10/2020 is against the law, facts, _nQn'ﬁ's of natural -
justice and materials on the record; that the appellant has not been treated

by the respondents in accordance with law and rules on the subject and as.

such the respondents has violated Articleés-4 and-25 of the Constitution of

* Pakistan; that the Impugned notification dated 'OfS/IO[L}OZO has been

issued by the respondent No. 2 in arbitrary and' malafide manner; hence,

" not tenable_ and liable to be set aside; that the impugned notification dated

© 06/10/2020 is based,on discrimination, favoritism én'd» nepotism and is

not tenable .in the eyes of law ‘rhat the 1mpugne1 notification’ dated

- 06/10/2020 has nelther been in the best interest of the pubhc service nor

- in ex1genc1es of service; that through 1mpugned notmcqnon the

appellants has been transferred against the wron’g cadre/post; that-
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T

through 1mpugned -notrﬁcatlon is vrolatlon of clausei fmd W oof e

i

transfer/postmg pohcy of the Government of Khybu akhlunl\h\wa

‘8. Learned AAG on behalf _of respondents rebutted the arguments’
" advanced, by learned counsel for the appellants and has argued that the

'- anpellants are employees of Health Departments selected through Public

r

| ServiCe‘-‘Commissions of KhyberAPakhtunkhwa but their performance is

A questlonable on the baﬂs of their monthly progress reports comprlecL on
! [
‘the ‘basis of . set 1nchcators be51des thelr facmo mquures that the

3 >\
appellants have already completed their normal tenure of two‘ years :-:n(‘! it
|

is the dlscret1on of the competent authorlty to tr anste1 a C|v1J servant at

s -

E
' anytlme even outside of the provmce that no terms and tondztlons of

thelr service have been Vloiated that the unpugneci notifi catron is based

1

on law, Rules and prmcrples of’ natural Jjustice; that there is. no malatrde )

i
on the part of respondents towards the'appellants that the apphcatlon are

‘.
tlansferred in acoordance with law in’ the pubhc Interest; that it is the

ﬁtness of thmgs to post a right person at a rrght place to aclneve good

- govemance and to enhance pubhc service dehvery thqt the appe]ltmts

K

have been transferred within their cadre within the same c[ireetorete aven

P

if they have been transferred In ex- cadre the same is also cox} ered L undet
the second proviso of Act that the notrﬁcatlon issued after observanee of

all relevant rules/policy. .
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. '9._ F01 any ‘feason- but as- matter of fact, the posts held by. the

| «appellants as- Drug Inspector or Druo Analyst as the case may be, were -
- got vacated by t1ansfe1 of the appellants and ﬁ]led by poatm0 ot the

fiindivi'duals‘ from the cadre of pharmacists. The appe_llants inéc‘msequence

" of their transfer have been posted against non-cadre posts. The. main

defenée' "of the respondents lies in their reply to para-4 of the

memorandum of appeal. It _has been stated vide para-4 of apﬁeal that by

the service rules dated' 09'/_04/20'(“}_6, the cadre of the appellants 13

" _completely different from -that "of‘ service rule assigned for pharmacists.

The reply of the respondents to said para is cdpied belaW: '
“The’S'érv‘ice Rul;es» .a’o'eS“-not c,c'zrry any“kirzd of assignment to a
'-éaélre‘but,it Spe’ciﬁ.as the ﬁafzt_rzod.of recruitment dndl pl‘alv'zotfzon ’
| prospects which is otherwise proteatéd after z‘ha rrzergin:g‘ of aadz"e. ‘
Although transfer is nat a puﬁishmertt buz; to make .5'1‘1017‘/1?,’(-? peqp/e_

punctual, subservient to the public and to overcome the deficizney
‘of efficient of hardworking officer to post right person on right
place, the three cadres i.e. hospital pharriacist, drug inspector and

analyst having same basic qualiﬁcatiOn as required fdr induction

through Publzc Service Commzs.ston were mer ged to obwafe the
. v ,.{ N

-stagnancy in the cadre By dozno so any drug mspecrm or an

analyst at DTL (who are the cadre of the 04. to 03. per sons) can be

transferred makmg them lzable to work in hospzra/ under the close
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supervzsron of hOSplfa] admzmstrat:on and vice versa. Those ~‘r'v,’1rq '

N
. ';v';—l | ~ o
- are tr&ﬁsferred from hospzz‘al to worlc in the ﬁe/ i us dr uo m.,pufm
AN

are. tremendously workmg, removmg the b()ff/@I?C(.]\b and

t

PR
)

hzghlzghtzng a lot of malpractzces prevzoush c‘[oné by itheir

predecessor who have been sacked ﬁ‘om field du!v In orhe; ,§‘ir77f[c11-'

cdses- the ‘drug inspectors who are sacked are. unde/ probe al

)

Prownczal Inspectzon Team and other fora

10.  From the 'div_ergent pleadmgs of partres pmtrcularly dlscussed

herein before, the main questron wantlng determlnanon is, whe ther vice
versa transfer of the holdels of the post of Drug Inspector/Amlyst and of
Pharmacrst is 1easonably doable‘7

11, For answer to the formulated questlons prior deter mlmtion oi the

‘legal status of the appellants and the respondents Is. necess.’-ny as far as -

their functional duties are concerned. It is pertment to obsuw that the

Govemment of Khyber Pakhtunkhwa made the | hybu Paldnunldnm

4

‘ Drug Rules, 1982 in exercise of powers conferred by Sectlon 44 ot Dr uo

* Act, 1976. Rule-2 of 1brd rules prowdes deﬁmtrons o’r different words

and phlases The expressron ‘Act” in the said-rules means thr D1 ug Act,
1976 Analyst means an ‘Analyst appomted by the Go%mment undel the .
Act Inspector means an Inspector appomted by the Govemn ent Ul'ldEI
the Act Board means the Qdahty Control anld for he f;n_\’bt‘t

harmacy

'."/ \




:'proivide's that an Inspectm and Analyst shall submlt monthly Teturns | iy

: s NN~

o _;--means a Shop, store or place where drugs are compoun(iec\ or prepared on

i _prescrlptlon Part-II of ibid rules relates to appomtmeot and functions of
L enforcement staff Sub Rule (1) of Ruleé m Parts-H ot the s*ud Rules

Fo_ﬁﬁ-l & 'Form-z respectwely, to the Board and Summary on the
'roveral‘[ ’situation of quahty control n the area under their 1espeotive
juﬁ‘s—ér‘eﬁon and the board shall rnamtam such infor matron in a manﬁeras
‘to monitor Ath.e quality of - all the drugs sold and to . keep watch on the
. . performance of all rnanufacturers. Rule-4 provrdes qpahhcatlons etc of
Inspector and Analyst.' Accordingly, no oerson 'shatl be app-ointed as
Inspector_ unless he possess.,the:degl;ree irt Pharmac.y from Uoiversit),; o -
ottrer‘inStrtutions recognized for-this purpose by the P1\‘ai=’s'1'i‘ao§/>,4l‘;3"t\i'}"=o':E ST
Pakistan and has at least one yea1 experrence in the ma_rlufaetora sell,
testing or.analysrs of drucs or’ m D1ug Control L\dmmlstn ation’ or i
hoSpttai'or pharmaey Sub Rule-(?) of Rule- 4 pr ovides the quahtrmtron ‘
- for appoihtrnerxt.as Analyst Which' 1s similar to that of the Inspector |
‘except experience whioh in case’ of Analyst is 05 years. The same rules
i.e. of 1982 provrde for dutres of lnspectors and Amlysts Flom the alv en
statutory exposrtrons relatmg to the posrtron of Drug [nspeetor and 1 u
. Analyst, we’ have no hesrtatlon to: hold tl at the posts - of Drug

Inspector/Drug Analyst are statutory posrtlons wrth authonty ot

appointment vested in the Provmcral Govemment The Gov

nment ot
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“Khyber Pakhnnﬂdlwa V1de notrﬁcanon dated 00/04/7006 be'umv Mg

- VTSOH-IH/ 10 ﬂ4/05 issued in pursumce to the p10V1310ns contamed in SLL

rtile-(2) of’ Rule—3 of ‘the Khyber Pakhtunl\hwa C‘wrl Servants

- :method of 1ecru1tment quahﬁcatlon and othe1 eonditior‘ls of service

apphcable to the posts specrﬁed in column-’) of the ap1 endrx T

quahﬁcatron of Inspector n the appendrx IE simi]ar to that of

-quahﬁcatron prov1ded under Sub Rule (1y or Ru}e 4 ot Khyber

: Pakhtunkhwa Drug Rule 1982 Accordmg to method 01‘ recruitmeant

L
R

prescribed in 'column—S of the appendrx the appomtment to the post of !

. Drug Inspector is.t0 be made by rmtral recuntment whlle to the ]JOSL of

respondents n their teply vide 0ara-4 as reproduced helem above have

asserted with vehemence that there cadres i Le. Hospnﬂ Pharmacrst, Drug

IllSpector and Drug Analyst havmg same. quaimeatnor{ for’ induction

through -Public Serv1ce Commrssmn were nugeci ’ro ‘oov;a_t‘e the
4

stagnancy n the cadre By domg so Drug Inspector of /\l"lcly‘wt at ;_‘.‘v'i'l_,,

(who are the cadre of 04 to5 persons) be transfeued makmcr them hu bie

to work in hosprtal under the close supelvrsron 01 hospltal admmv ration.

Those who are t1ansferred from hosprtal to work in- the field as D1ug
. ' s .‘ 5&, - -‘ /,\\
Inspector are tremendously workmg, removng the - bottlenecl\s and

T
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r/ 2

-

hlghhghtmg a lot of d1screpanc1es aone by their pr edecessors who have

"'been sacked f om ﬁe d duty

12.. The reply of the respt)ndcnt‘sv~ as discussed above revolves around

b B the expediency of filling.the Drug Regulatory .posts by inter se transi“er/og_

—

| the.. holders of the post of Drug Inspector/Dnuv Amiys \and' “.i

S /

Pharma01sts by merger of thelr cadre to ensure the dlscrplmc and quality

of performance purportedly for the public good. We are not Suppo*.cd (o

L
I,

. doubt the 1ntent10ns of the respondents f01 such cxpedrency but at the

i

same ‘trme, we have to see that such an,exp_edlency is in conformity to the

“law and rules on the subject. . Article 240 of Constitution of Pakistan

enshrines that “subject to- the Constitution, the appointments and

§

conditions of service in the Service of Pakistan shall be determined by or

under the Act of Parliament in case of the services of Federation and by

or under the Act of Provincial Assembly in case of services of Province

and posts in connection with affairs. of the Provi‘nce. [n pursuance of this

command of Constrtutron the Provrn01al Serwce Laws i.e: the Khybel

-~ Pakhtunkhwa: le Servants Act 1973 .and Rules made there unde1 are

+

in place in generel besides other Sp_ecial Service laws for part]icular posts
and services in connection with -affai’rs of the‘ Province. ‘As a'lreadyv ’
discussed above, ‘the notrﬁcatron dated 09/04/2006 lssued in pulsuance €8]
Sub Rule (2) of Rule 3 of (APT) Ru es, 1989 is there which laid down

the method of 1ecrurtment quahﬁcatlon and other eonchtrons oi service

- Page 10 of 12




~ promotion from any. other cadre albeit the person in the alien cadre may |

s

apphcable to the posts of Drug Inspectors of" different 1anks Thus

" ’J
24

.presence of a-leoal 1nstrument like’ notlﬂcatlon dfued 0\)/04/’7006 having

» statutory barking, transfer of ‘a.Dru‘g Inspoct01' to an ex-cadre post to fill
:'.the resultant vacancy by trallsfer of a non- cadle Olll(,el 13 séelnnwly not.
: .‘01ed1ble By the 1mpugned order dated 06/ 10/2070 appellants holdmG the.
.’posts of- Drug Inspector and one among them holdu g the pos1 ot Drug,

Analyst were: transfened from thear 1espect1ve posts held by tliem in’

'releyant cadro and posted_ as Pharmamst in a wrong cadre. -The
notiﬁcation dated'- 06/04,/2{.)06 “as far as-coluﬁm—S of i'ts'appendix is
concerrléd expressly »provides’ for appolntmént of Dru g inspec‘tor "l'h'r(fméh
initial recruitment. Witll this p’osltion_ as ‘to method of appoimmem of

Drug Inspector, the poét held by him 'can.not'_ be filled by transfer or

\
A .

¥ -

possess the qualification similar to the quali'ﬁcation of Drug Inspector. In

holding so, we derive’ guidance from the law laid down by august

Supreme Court of Pakistan in the cas'e of Mu hammad _ Slmnﬂ'
/ /)',

~Tareen...vs.. GOVernment of Balochlstan (20]8 SCMR *vf&)ln the

i

ibid case, it was held by the H.on’,ble‘Supreme Court that a post which is

. required by the rules to be filled by_,Iniﬁal. reqruitment cannot be filled i

promot1on transfe1 absorptlon or by any other mcthod WlllCl‘l is not

ploV1ded by the relevant law and rules Furthelmoxe aftex making

reference to the law - laid down in the case of Ali Azhar Klnn
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R : Baloch'.‘-..-_'vs P

o o ) Ky 3 i - .’“;.
-, L -

rovmce of Smdh (20‘5 SCMR 454;) it was held as

e TR : L TELL RS S
:__f(')ll_'ows;" i o - R . :

. «8  The quintessence of the paragraphs r’pioducca
above is that the appozntments made on ceputanon
by absorptzon or by z‘ransfer under the garb of
exigencies of service in an outrageous disregard. of
merit zmpazrea’ -effi czency and paraly'ed the good
governance and that perperuatzon of this.

phenomenon even for a day more would further
deterzorate the State of ejﬁczencv am/ 00()6. '

governance &

13. For What has . gone- above all the appeals with theiii‘ respec.r_i've
players are accepted as prayed for Consequentiy the unpuened order is
: set aside and respondents are dlreeted not.to transfe1 the appellants flomv' '
the pos‘; of Dru’g Insp'ector or Dmg Anelyst as.the case may be. Parties -
" are left to bear their own COStS. ]:%“:116'1‘.)3 cons.igned to 1"ec01;d ro0m atvel'

* completion.

s

' - -+ (AHMADSULTANTA \zr/m/'
: R . Chairtman Ny Voo

(SALAH-UD-DIN)

Member(J)
ANNOUNCED -
06.12.2021 | -
Faee et - : : :
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‘ _ authonty the postlng transfer orders of the foltowmg Chief Drug Inpector/!)rug Inspectors/Drug -

NO. SOH—III[7~767[2022] rug lnsgectorl' ln comph.mce of the Service Trlbunal .Iudgment dated :

06.12. 2021 in Sennce Appeal No 16578/2020 and tonsequent upon the approval of competent .

[ P,

= e e b e

HEALTH DEFARTMENT
Dated Peshawar the 22 08. 2022

’
i
1
)

NOTIFICATION

‘Analyst is hereby made with nmmedlate effect

BETTER CO

e GOVERNEMENT OF KHYBI R PAKHTUNKHWA

.

‘Endst of even No and Date.

SNO _Name of Officeis&Designation . From To Remarks
1 syed Muhammad Asad Halimi, Chief Pharmacist (BS- | Chief Drug | Against the
Chief Drug Inspector BS-19° 19}, KDA, Kohat ‘Inspector.  BS-19, | vacant post
) ; . . . ) District D.l.Kk.an -
2 Tayyab® Abbas - Cief, Drug | Chief Pharmacist (BS- | Chief . Drug | Against - the
|hspecti:r BS-13 C 19); Services Hospstal Inspector . BS-19, | vacant post’
; L Peshawar District Abboitabad -
3 Amin ul Hagq Senior  Drug | Already under “report to DG, DG&PS on account ‘of
: inspector BS-18 disciplinary proceeding under E&D Rules, 2011. -
4 Arif Hussain Analyst BS-18 Senior Pharmaclst (BS- Drug Analyst (gS- Against Athe
s ; : : 18), Services Hospital, | 18}, ) Testmg vacant post
[ . | Peshawar ' Laboratory ~ (DTi.)
C | : Peshawar.
5 .ManzoorAhmad Drug lnspector. Drug Insppclor (BS- Drug Inspector (BS- Against the
ps-17 17), Dustnct Peshawar | 17), District. .Lower | vacant post
' ’ _ ' Dir ‘ ) .
6 A Zia Ullah Drug Inspector BS-17 Drug __Inspectoi‘ BS-17, | Drug inspectcr (BS- Against the
g District Lower Dir 17), District Bannu vacant'post
7 .Muhammad Stoaib Khan, Drug | Already under report to DG, DG&PS on account of
' Inspector BS-17 dlsmplmary praceeding under E&D Rules, 2011,
8 shazada, Mustafa. Anwar Drug | Waiting for pusting at Drug Inspector {BS- | Against the
: Inspector BS-17 : Directorate of Drug | 17), District Karrak veacat post
‘ ‘ { Control” &: Pharmacy | : ’ ‘
N - Services, .~ Khyber
\ L ' Pakhtunkhwa,
-| Peshawar -
-sd-

. SECRETARV fO GOVT OF KHYBER PAKHTUNKHWA
) HEALTH DEPART/ MENT

H
i
\

e e e ¢ T ek e




PS/C. SKhybey I Pakbtunkhwa

e ' Diary Noqz,f;QL_Q\f ]};‘) | D//

Date;- 13 —=2-22 =

To,

The Worthy Chief Secretafy, , - 2 é -—
Khyber Paichtunkhwa Peshawar. '

Subject: - DEPARTMENTAL APPEAL FOR PROPER IMPLEMENTATION
' OF APEX COURT JUDGMENT’S REPORTED IN 2022 SCMR
439 READ WITH LETTER. DATED 14/02/2022, WHILE
- PARTIALLY EXECUTING THE KHYBER PAKHTUNKHWA
SERVICE ‘TRIBUNAL’S JUDGMENT DATED 06/1 2/2021 IN
ITS TRUE LETTER & SPIRIT
Respected Sir, '

- In pursuance to the judgment announced by Honorable Service
Trzbunal Khyber Pakhtunkhwa Peshawar vide dated 06/ 12/2021, on the
subject note above, the underszgned hltmbly submits as follow.

. 1) That, the august Service Tribunal accepted Service Appeal
No.16578, in respect of undersigned and set aside the
transfer order in its judgment passed vide dated 06.12.2021.
(Copy of the judgment dated 06.12.2021 attached as
ANNEXUT@......eneveeriiveerisiirrveieiannietieenseenessaesssssesnnsenns “A”).

2) That, the Health Department issued an impugned notification
vide dated 22.08.2022, while partially executing the
Judgment of august Service Tribunal.

(Copy of the notification vide dated 22.08.2022
attached as Annexure............. seeenerenseces “B”),

3) That, the above lmpugned notzﬁcatzon is vzolatwe of the
subject judgment passed by Honorable Supreme Court of
Pakistan by not disclosing the designation & name of the

- Competent Authority being an illusive & elusive term.
{Copy of the cited judgent attached as Annexure. “C”).
4) That, in this regard the Judicial Wing of the Establishment
Department has already issued crystal clear instructions
vide dated 14.02.2022, to comply with the judgment of the
Apex Court in its true letter & spirit.(Copy of the letter vide
dated 14.02.2022 attached as Annexure............... “D>}.

.+ Keeping in view entire of the above, your kind honor is hereby
requested to please review the impugned notification while executing the
Service Tribunal’s judgment and to rectify the same in light of judgment

passed by Honorgble .Sup"eme Court of Pakistan reported in 2022 SCMR

read with lelter dated 14.02. 2022, which has a binding effect on the all
state’s functionaries/ Judicial Authorities in term of Articles 189 & 190 of
Constitution of Islamic Republic of Pakistan.

MANZOQR' AHMAD,
Pr: ovincial Drug Inspector (BS-1 7),
 District Peshawar.
Copy to:-
Registrar Honsfa

Yervice Tribunai Khyber Pakhtunkhwa Peshawuar.

MANZOORgI)MAD
Promnctal Drug Inspector (BS-17),

L —a
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M éommunicalidn shnuld be addressec 1 the ihreclm Gengral Droc Lonllul e
06 Phone: +92-97-6.2221824 1042-47

lm\ll'l‘nl:leE ’ -

No_ 1 IDGD(_IJHI"Q‘ 2

Emait: directoraledcps@gma‘tl.ccm )

Dated the Feshawar: 311 10 10 g 1Y) 7
‘To ‘ . s - . T I/ |
: ! . ,‘ . '\\ » .
“1. Mr. Syed Muhammad Asad Halirni- ' .
Chiel Drug Inspector (BPS-19) 4 s .
Dara ismail Khan. - o o , .
. Mr. Tayyab Abbas ' o , ' '
- Chiel Drug Inspector (BPS- 19 T
- Abbottabad. ) S S .
-3. Mr. Manzoor Ahmad T - S
Drug’Inspector (BPS-17) D - . . .
DirLower. = . S S .
SdooMr. Zia Ullah 2 L
~ Drug Inspector (BPS- 17) L S ' )
“Bannu. . SRR . SRR

Subject: EXPLA'N_ ATION

ol l\hyber P Pakhtunkhwa '- I—lc'éilt'h

Notlﬁcatlon No. HOH -1/ 7- 062/'70""2(Dru

Relcrcnpe Government  Department
Dlrcctoratc Dndorsement No. 917/DG DCPQ/ 2022 datm 25W Au"u\.t

v:nclo':.ed) o , - :’ S o

th-rea:. the Competcnt authonty !ShUCd your tr ansler order referred abwu;

in the cornp fance: ‘of Services Tribunal Peshdwnr judgement dated 06-12-2021 in service.

appeal No 16578/2020. _ ‘ Y ST

Whereas you arc. not obey the order of the comprten:

-arrival/departure report is not reached 1o tais Directorate after the ldpxc ul R l.l‘ S 12

months & & days). time Period. lt tantamoant your ciisoljc:ciic-ijce m,,lt/us ﬂu; zn'-.i, TRy

. ].
taking compliance of order of the Government. . o o L ST

You are hcrcby called upon to C\[D[dl!’l that .why- glL;Ule..U\" RTS u'uitnu

undcr E&D Rules ")011 are not lnll.h.LLt‘Cl u;,..unst your Jor not- Anking ~.;l.l4_‘\ chiares

stipulated . period - after issuance of the nuuﬁ(.dnon No.

lnspwtor} dated 220 Aubux.L, 2022 and Dnrcuon ate anlurs.cmvm No.()!:,'l)i: 'L)L‘i".\'.-‘

2022 dated 250 P.Ll;,tlsl 2022, S | W

DIRECTOR GENERAL,
" Drug Control & Pharmacy ervnces
Khyber Pakhtunkhwa Peshawa_r. ,

‘District Account Olficer,
Bannu

beﬂmn Oflicer (II 1) Govi, of l\P Peshawar Health I)Lp.uluwnl with lL‘k‘ik‘nLc Lo
- Health Depariment lerter Nu. SOH-UL/7-262 /’10”7 (Druy Inspector)

ALl"us[, 2022, _— . R

Peshawar, ~'Kohal. D.LKhan, Abbottabad, Dir Lo &

dtlll. (l -3-‘."'

-

P L ST SN

N S tae

In\.pe(.tor) datec 2% !"l August, 2022 and this

3032 qeapy”

ZlLlf.l'lOl'il’Y ;'411(! Nour

Y

i :
SOH- 17 7(1_, _l)._’_JH): ey

R

i

T~ T




20225 ¢ MR43Yy , .
Paprente Court of Pakistan] . . ;o !
. : N .

ljwscul: Qz:lzi Faez lsa and Ami'li-u(:l-.])i.n Khan, JJ
‘ i?uo'v_:Nc;_z OF SINDH aud others-—Petitioners
.- . Versuoy < ’ . o R
| sz-i,u-rz;a;quussmu'rALPUR---ltqs,:on‘dc.lt

. Civil Petitign No. 407-K 0f2019, decided on 30tk De

. (Against the judgment dated 15.03.2019
. Serviee Ap;i)g:al No.815/2017) o

' (a) Sindhy Civil Servarits

cember, 2021,

E iR, 4(1)-¢-Sindh Public‘Servicé Commission (F‘ﬁn

passed by the Sindh Service Tribunal

(Appoinfment,"Promotivqn_ and Transfer} ~Ru£e§;'-l 9744-- E b

-

at Karaeld in

~Cooperative Societies---Appoin'tment, leg

- he Secretary, ‘Cooperative Societies was not
17. o ’

‘ .,\‘ge_cii}l Auditor,
. respondent; there {

ality ‘of---Spacial Auditor was required to be selected by the
" Provincial Rublic Service Commission ('the Commi

Pcrtflézilv of the original file and documents pcftziining- to the a
Cooperative - Societies showed
s'nothing therein regarding the number of persons who h;

ctipns) Rules, 1'99'0', R. 3(1)(i)---Special Auditor,

rission’)---Special Auditoy was a gradé |7 post and .
authorized 1o either select 0L 4ppoint a person in CGrade

only the. relevant notification |
ad dpplied for (he position

ppointment of "the respondent s * -
appointing the -

of such test and

..'mfapp‘lipams in the order of merit - the merit list.

- done withoyt making him take any test and/or

 The' Secretary issued the notification

. competent apthqrity, without disclosing the desi
- also did not disclose that he himse[f was the co

interview -

gnatior

ry, Cooperative Saoeieties and this was .

appoiiming the respondent by using the ubiquitous term
and name of the competent authority. Secretry

mpetent

authority in respect cf appo

16 position; To enable himself to appoint th

e respondent,

the Secretary illepal
position of Special Auditor from Grade 17 to Grade 16, and, t

- the respondent went unnoticed:the Secretary did nat mention the full name

intments (o a Grade
ly downgraded the

0'ensure that the nexus between him and - -

notification and left out the na

Commission'y; Special Auditor was 2 Grade
-select ‘or appoint a'person in Grade )
- the Secretary

Special Auditor was in Gra

(b) Civil service--- - '

--==-Appointment---Use of the
. memorandums, _iuslructionz_i, letters an
competent: quthority' but withou discio
policy and also agains

- those commining them

sing
L the: public interest sin

Itis an individual w
~ Power. Merely mentioning th
person-who js supposed to b

e the competent a
-ubluscate and enables itleg

ol -

mes shared between them ~"Mir' and "Talpur’,

Spccl'ial Auditor was required to be sclecied b

y'the Provinciat Public

of’the respondent in the

Service Commission ("t

de 16 because selection
Commission, ‘Appointment of respondent as Special A

term "compc;}%ﬁ; “authority” .in . .notitications,
¢ other Lommunications---Deprecated---

ho holds a particular position and b
¢ competent authorily without disclosing the de

alities to be committed.

17 post

not selected by the Commission et he

Wits
adifference even if iy be accepted th

al the post ol
to Gradé 16 posts: was also 10 be done: by the
uditor was patently illegal.

orders, ollice
Using the 1erm :
such person's designation ang name s against public
ce it facilitates illegalities ro be committed and proteets

y virlue ol such position: exercises -
signation and name of the

uthority is utterly meaningless. Noo-disclosure

Servey to

T4

. and the Secretary. was not authorized W cither .
7: In selecting and appointing the respondent as Special Audicor
had acted . jilegaily. Respondent was |

dppointed as Special Auditor, and, it would ot make

2'-%::_. .y“

1L

7

lﬂ‘ .n'.r‘-

i,

B
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<. .without disclosur

~ iRecord, Ali Gul Sanjrani, Deputy Secretary and Abdul Latif Q

UI'G

"“iﬂegally selected and appointed to the post

' _that Specigl.Auditor is a grade 17 position. Th

it be conceded that the position of S

. there was a close wexus: between them. Therelore,

N " The use ol vugue and imprecise fanguage, such as, the competent authority; in |\§ﬂ% (.
- i . " . . g . L . gl .

" anathemy and oftentimes results in avoidable-disputes, which unnecessarily consumgs) nd
< !

public resources. The use of accurate and precisc: language hélps. avoiil disputes. ,Us:ﬂng the .lcrm,ghc
competent hinhori;y‘-but without-disclosing such p.(‘;_rs'qn'vs ,df:sig.r}ation anq namc.is against public policy
-and also agginst the public interest since il Facilitates illegalities to be committed and plrE)teclS'lhos:e
--cofmmitling them. Every (unctionary of the governmemt, and everyone else paid out of the public- .
«cxchequer, seryes the people; positions of trust cannet be misused to appoint one's own or to illegally
iexercise power. L ' . . . C oy )

'I‘hcr;: is a need. to put a stop to the use of (he illusive and elusive term - the comipctc'nt authority
e of the competent authority's designation and name. Thzrefore, all the Provincial
-Governiments, Registiars of the Supreme.Court end all High Courts,

‘High Cdurts: alf District and Sessions courls, are required to issue requisite orders/directions thutthey

and their respective functionaries, semi-government and’ statutory organizations whenever issuing
" -notifications, orders, office .memorandiins, instructions, letters and other gqmm.qnig:atiQsi must -

disclose the desipnation and the name of the persun issuing the same to‘ensure that it is by‘one who i3

‘legally authorized to do so, and which will '

.ensure that such. person remains accountable,

| ) ' : o

-Saulat Rizvi, Additional Advocate-Gereral, Sindh, -Ghulam Rasool Mangn, Advocate-on-
azi, Deputy Registrar for Petitionérs.

) Muk}sh Kumur-G.;Karara, Advocate Suprzme’Court along with Respoiidefit-afid M. Iq_lial Ch.,,
- Ad\{ocate'-ori-Record_ (absent) for Respondent. _ R o ..

~ -Datelof hearing: 30th December, 2021, - . R
JUDGMENT ‘ o : oo - N

’ " : - ’ ' ' o * l'.. . | . i . . . o
7 Qazi Fiiez Isn,.J. This petition has been filed challenging the Judgment of the Sindh Service. | .

“Tribunal at Karachi (‘the Tribunal'), which allow
dismissing him from the position of Special Au
¢ Additional Advocate-General, Sindh ('AAG'
“for the Cooperative D'epalrune_m, However,
- 1986>Ters (o the'departme
.o departments by the name

. "'2

ed the respondent's. appeil and set aside the order
ditor in the "Cooperation Department'. The learned
) sayt that the 'Cooperation Department' is another name
he 'states that-the Sindh Goverament Rules of Business:
nt as the Cooperative Department. The petitioners are well advised 1o refer
s mentioned .in the said Rules, and not to cause needless confusion.

The! learned AAG states lhal_A the

post could only be filted-in by inviling applicants through-advertisements which set out
~~criteria "and testing their abilities/competence by the Sindh

Commissioni'). The Commission would thén recommend the cand

marks for appointment. Referrin

the eligibility
Public Service Commission. {"the
idate why had auained the highest
g to the Sindh Public Service Commission (Functions) Rules, 19y
. {'the Commission’s Ruyles') he states that the position of Speciul Auditor is a grade {7 position wl
- per lhe Cdmmissiou‘s'-Rules the sclection to a grade 17 position can only b
. To’support his conteniion that the position of Spe:ial Auditor is a
has referred to the Budget Books of the o ye

as
e done by the Commission.

; grade 17 position the learnéd AAG

ars preceding the respondent’s. appointment which show

¢ learned AAG states that the respondent wis appointed -
. by Mr. [jaz-ul-Flaq Talpur ('the Secretary'). However, before appointing-the: respondent the Secretary .

" downgraded (he position of Special Audilor to 'a ‘grade 16, which he did because’a Secretary i

. wuthorised 1o make grade 16 appointments, as provided in the Sindh Civil Servants (Appoiniment,

« Promotion and Transfer) Rules, 19742 (‘the Appoiatmen( Rules'): The learncd AAG submits that, even

* post had 1o be made by the Commission.in terms of Rule 3(1X(i) of the Commission's Ruley. . ;
3. The.petitioners initially coritended - that (he ‘Secretary was the respondent's brother but, in the =«
. M + . N N . N ou . et
uwhsence of such proof the learned . AAG withdrew this allegation. However, the learned AAG points out
: that the Secretary andithe respondent resi(led'togelher-al the same address which was E-92, Black-1, ]
‘ukistan Employees.Cooperalive Housing Sociely, Karachi (as confirmed by their identity curds) and ,

‘the Sccretary had a conflict of .interest and should -

PR

and through the Registrars ok the - *

i respandent was terminated from service because he'was o of BS
:of Special Auditor by the Secretary of the' department. This =~ of

pecial Auditor was a grade 16 posilion then oo selection 1w this Lok

T E—y
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. - . not have appointed the respondent, but he did not disclose :hi§ connc'cukah"m:ad reffultant cunflict, and
. . 4id nor obtain permission to appoint the respondent. He submits that the respondent was appointed
ﬂ‘)\‘: ~ade notification dated 10 May 2013 (‘the Notification') as Special Auditor and this was done by
o = cqncealing the identities and the connection between the Secretary and the respondent. To appreciate
' )shxs contex;uion the Notification apppin[ing-t_hc're_spdndcnt is reproduced hereurider: ' '
COOPERATION DEPARTMENT GOVERNMENT OF SINDH .- @ -
Karachii dafed the ]0(h May, 2013 R ' :

NOTIFIC‘;A{I‘ION |

N.O0:s.0. (C-11)1-112/2013. On the recommendation of the Departmertal Selection Commiuee-
and with the approval of the competent authority, Mr, Shahzad. Hussain sen of Ghulam Rasool
is hereby appointed as Special Auditor,. Cooperative | Societies in_Cooperation Departmem

-(B§-16) i.e. Rs.. 10000-800-34000 on regular basis with immediate eftec, -

On his appointment he is posted as Specié} Audiror, Co
an existing vacancy with immediate effect.

 SECRETARY O THE GOVERNMENT OF SINDI

The learned AAG says “that -the Notification refers to 'Shahzad Hussain', however, (he
respondent's name (or complete name) was ‘Mir Shahzad Hussain Talpur', which was also the name
under which he had filed the appeal before the Tribunal’ He further submirs that (he Secretary himself
i t authority in respect of making appointments to grade 16 positions bur -
isclose this and the Secretary also did not disclosc his name under his -
signature; Structuring the Natification in this _'mamicr, and by concealing the designation_and name of .
© the competent authority, enabled the Secretary to illegally appoint the respondent, ' I

i . g o

operative-Sccieties Hyderabad aguinsi

. ‘espondent was dismissed from service on 10 Februgry -
2014 and the respondent belatedly filed departmental appeal on 2 Novéraber 2017, Therefore, since the
departmental appeal was filed well beyond the prescribed thirty days periad the Tribunaj should havé
dismissed ‘the appeal filed before it on this ground ‘alone. However, . the ' belated fling of the
departmental appeal-was condoned by ‘categorizing’ the notification dismissing the respondent. [rom
service as a void order and that such a void order could be assailed at any (ime. The learned AAG
submits that the order dismissing the respondent from service was passed in accordance with the luw
and could not be tilegorised as a void order. And, having entertained the appeul the Tribunal held tha
since in an’identical case the Same relief was granted it could not be denied to the respondent, which
the learmed AAG Says was' not correct because the refecred case was in respect’ of lower wrade
employees who were not required to be selected Ly the Commission.. - : . '

5. The learned M. Mukesh Kumar-Karara represents (he respondent and.

" judgment. He states that the respondent and the S'eprcrary were not brothers ar

that they were living at the same address. He subits that the respondent m

mentioned n the advertisement issued by the Cooperative Department and he could not be petalizad
because of any alleged itlegalities committed by the: Department in appoiating the respondent. >\ _

6. We have heard the learned counsel and witl'“i‘th_eir assistance also examined the documents on.
record. We had directed the petitioners (vide. order: dated 20 December 2021) v produce (he original
file and documens pertaining to the appointment of the respondent to ascertain how he cume to Be
appointed as Special Auditor. Such file/documents have been examined by.us and the learned counsel
tor the respandent and contain only the Notification appointing the. respondeznt, There is nuthing
therein regarding the number of: persons ‘who had ‘applied for the posiiion af Special Auditor, how

view, and culminating’

many had participated in the test and interview, the results of such test dand inter
cants in the order of merit - the merit list. [ i3 clear that the respondent

in a seriatim listing of the applj i
by the Secretary and this was done without'making him kS uny (est.

supports the impugned -
1d it was a coincidence ©
et the requisite criteric

Was pre-selected and appointeq’
and/or interview,

7. . The Seerefary issued the Notification dated 10’ May 2013 appointing’the respondent by using
the ubiquitous term campetent authority, without disclosing the designaticn and name of the competent
ol T
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+ authority. The Secretary also did not disclose thal he hims

self was the compéteny authority in respect of

"\ - ¢ _poiniments to a grade 16 position. To enable himself to appoint the -respondent, the »-SE.C?Nl;u'y’.
:b N 1Ticgally downgrided the position of Special Auditar f’mnri; gradé 17 to grade 16. And, to ensure thal the
o rexus between him and (he respondent went unnoticed th

e Secretary did not mention the full name of
the respondent in the Notification and left out the names shared between then - Mir and Talpur.
. . . R

as terminated from service vide notification dated 10 Februar

8. The'respondent w
epraduced hereunder:

N -~
. ~

B - -
y 2014, which is
IR 1 . N o

_ P, g R

_ _ R & ‘ 1 P

: C‘_OOPERA‘)]“]ON DEPARTMENT GOVERNMENT_OF SINDH : L
Karachj dated the 10th February, 2014 o : .

- NOTIFICATION - oo o I N

No. SO(C-IT)1(16)/2008. With the approval of the competent authority ‘the services ‘of M.
Shahzad Hussain, Special Auditor Cooperafive Sacieties (B3-16) Fyderabad are hereby -
termjnated with immediate effect on the grournds that the post of Specizl Auditor Cooperative
Societies (BS-16) is 10 be filled through Sindh Public Service. Comumission and the above. suid
post:has not taken from the purview of Sindh Public Service Comiriission dt the time of

- appointment of Mr. Shahzad Hussain by the Cd;iﬁpétc'm Authority i.e. Chief Minister Sindh.
' (AL1 AHMED LUND) ' A ’

SECRETARY TO THE GOVERI\H\/IEN'F5 OF SINDH B e o
. . o . , R Y
_ erminating the respondent from service was that only a person sefected
_-by the Compmission could. be appointed to the position of Special Auditor and that the Secretary was
. uot the competent authority to appoint the respordent, Therefore, ‘since the selection and the
appointmcng of the respondent was illegal he was terminated from service, :
9 To determine whether g Special Auditor could be Selected by the chpérétive Deparunent and
whether the person selected could be appointed by, the Secretary we need (0 consider the applicable
“liw and rules. The Sindh Civil Servant Act, 19733 fgo{iem,s the appointment ol (1ose In e service of

Pakistan in connection with the affairs of (he Proyinee of Sindhe 4 Section 5 of the Sindh Civ_il Ser
Act, 1973 States; thar: : . o ;
i

Valis

: . 1.
ce or a civil post in connection with.the wlluirs
preseribed manner by Governgien or by

3. Appointmcnls.---Appointmems to a civil servi
of the Province ghall be made in. (he

a person
~ authorised by it in that behalf.5

Rulg 4 of the Appointment Rules,$ mide ‘pur.

suant o the Sindh Civil Servams Act,m 1973,
presctibes,,thnt: o o '

4. (1) The authoritjes competent to make

appoiniment to the va'ridus‘pi)‘sls shall be as folluws:

S.No. ~ | Posts Appointing Authority .
6. - lp Secretary concerried,

0s1s sanctioned in Basic Scale-16

10. The Sindn Public: Service Commission Act, ;19897 wag énact_ed to ‘establish the Sindh Public . . ik
Service Commission. The {unciions of the Commission are stipulated in section 7, 1he relev

il portion @ -
whereof) is reproduced hereunder: :

¢ N
S S Tt o
1. Functions of the COmmissim;.---'lfhc functions of \he Commission shalf be

() te conduet tests and examinations or recruitment:for initial appointmen 1g = .
(a) stich posts connected with the aflairs of the Province of Sindh; - i

. . Pur}unnl (o the Sindh Public Service Commission Act, 1989 (lie Sindh ]’l.lbli‘." Serv

ice’
. Commission (Funclions) Rules, 19908 were enacled, rule: 3(1)(i) whereof stipulates, i}ml:

o Q. R o T U58ep22 11
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© 3.(1) The Commission shall, subject to'other provisions.of these rules; conduct tests for inital -
recruitment to- - : ' - '
I

with the- uffairs of (he Province in bas:c pay scale’ 11 10 2
Schedule; : '

()i - civil posis connected

2 exeept
L i those specified in the

was required o be

cd the Comraissinn yet he was appo
as Specral;‘Auditor. And, it would not make a diff,

Auditor was in grade 16 because selection to grade 16 posts js also to be done by
© 12, Special Auditor was g grade 17 post and ‘the Secretary was ‘not authorized 1o either sele

inted -
erence even if it be accepted that the post of Special -
the Commission.

clor "

“designation and ;

-2ppoint’ a iperson in grade 17. In se

Secre[aryAl}.ad

: tcst/intcrvi"ew

loverlooked: the relevant laws (mentioned above) and disregarded the stat

not sustainable and has io be set aside.

14, We are constrained to

is5. Wh;:never the Constitution

- designation! for instance the President, the Prime Minister, the Chief Justjc
regard to Federal
- Itis an individual who holds a particular po
Merely mentioning  (he! competent authority
of the person who
Weaninglesy. Non-disclosure serves (o obfuse
" the Secretary
competent guthority cloak. We are nor at
thai the respondent should riot be penalized for the. illeg

The same also holds true with
governments' rules of business
position exercises. power,
designation; and name

Was not authorized

respondent yas illegally selected and appointed by the Sec
sustainable nor is i syl 4 Minor transgression that it could

16 We may. also observe that the use of vugue and im
- authority, in legal matters is an anathema and oft

unnecessarily "consume

avoid. disputes, Using’ the ‘term

illegalities to be ¢
cunnot be misu

17. For the reasons mentioned

impugned judgment of the Tribuna

L0 the use of the iltusive and ¢

Balochistan,
- Court and ul} High Courts,

[T

competent aythority's designation

[

acted illegally. Assuming, for the
selected and appointed a Special Auditor it could only be after co
of all applicants, but (his too was not done. ’

L3. The appointment of the respondent as
Mukesh Kumar Kararg concedes that
selection of the candidare by the Com

observe thay the Secretary
not disqlos;ing that he was- the competent authority
Sccretary i§sued the Notification-

me and public resources.: The: use of accurate ar

1ame- is against public policy and also against the public ;

. ommitted and protects those committing them. Every funcy
-.und everyone else paid out of the

sed 10 appoint one's own or to illegal_ly exercise power,

and name. Therefore,
iKhyber Pakhtunkhwa, Punjab, the Govern

and through th?{,‘-‘;chislsa;s_
R et

lecting and. appointing the respondent

as Special Auditr the
sike of argument alone, that the Secretary could have
nducting the requisite depurrmen_ml

‘Special Auditor was patently illegal. The learned M.
appointment to the post of

mission. In these ‘circumstances ix
ndent's termination order to. be

a void order. The Tribunal

utory period within which the
by the respondent. The Tribunal's impugned judgment is cleurly

in concealing hig designation and name, and hy
, Succeeded in appointing the respondent. I'he
which shielded himself in the anonymous
' with the respondent. *

‘BTants power to ‘an individual it mentions the

e, the Governor, et cetery
and provincial laws, including the cited tuws and w the

iitior. and by virlue ol such

to appoint the respondent but managed o do S0 by

all persuaded by

Josning the

the contention af (he respondent's counge
alities commjtted -

be condoned. - ¢

entimes ‘results in avoidable disputes,- which
d precise language helps
the competent authority but without
Nlerest s_.ir.wkil‘ facilitues
tonary of'( e government,
public exchequer, sarves the people. ol Pakistan: pu_si:ioqs ol trust

above, this petition.is converted into an appeal and allowed and (e
lis set aside. We are

alsa convinced thay there-iva need 1o put u stop
usive -term - ‘the Competent authority withou ¢

ment of Pakistan, Registrars
of the High Courts

3
H

Special Auditor was te be made alter
is not undersmnclabic‘huw the -

cloak. of. the compjretent”

without disclosiag the
IS supposed’ 10 be (he competent authority’ is uerly )
ale and cnables illegalities o be committed. I this cise-

isclosure of the ' '_
the governments of Sindh {petitioner No. 1)
of the Supreme.

all District and Sessions

—
A

person's posiions -

by the departmen:, The =
retary and his selection/uppointment is not '’

precise language, wuch s, the competent

disclosing such persoti's

: ' o P5eSep22, 11200, 45




o -

. LCOurls; are ércquired to issue requisite orders/direction$ that they and"»&h’é’rr"re:ipeclive funcy:
N . Yvini-government  and Statutory organizations whenever issuing notifications, orders dMice

ﬁ) \\' N :r?‘-:n_mrandt‘ms, instructions, letiers and’ other com

munications! must disclose the designation.and the
. nume of thti person issuing the same to ensure that it is

: \\;h‘: h will?

Sceretary, Establishment Division, Government of-Pakistan, to the Chief S:
- lu the head: of ttie Islamabad- Capital Territory

ensure that such person remains accountable, Copies of this

screlaries of the provinces,
; | , Registrars of the qureme-,Co,pr.t‘and;au’ High Courts
Who are directed 1o issue requisite orders/ directiosis. and to publish the saine.in their respective
. Bazettes or ask the ‘concerned government (o do  50." Compliance report be submitled {or vur

: considera(iqn in chamber by or before | March 2022, - ' '
. MWA/P-]/%C Appeal a/llov.f’ed.
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by one'who is legally authorized to.do.so, and. -
S judgment be seil o. the -
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|

-1 High Court’s all District and Jessions Courts, ure r

Rl R ST

-

3‘1 - ngp” ( -3,0’/

(JOVFRNMFN ror I\IIYBFR PAKHTUNI\I 1WA
ESTABLISHMENT DE PARTMIEENT

--Lvu A At itarshtaca n oy

_-COURT MATTER .
L

T hc Scmm Mcml)cr Bu'nrd of Révenue,

(JUIJIL LAL WING) R
0 o . No 5()(1 it- I)LJLADII 12020,
T S .Dated: Peshawar, the' i4.02.2022"

Suplemc. Court of l’ﬁknsmn in s Iml;__mcnl dated 30.12.202} paswd m 1hc Ca No. (:2-K u:'_‘ '

: ppemuve pan wtn.u,ot 18 wpmduud as ..mlu -

e

“Tor the'reasons nien{‘io‘necl- above, this.petitian is converled: inio an qppml

" are alsor (,ouvmu.d that {lwru is u need Lo put a stop m lhl' use of ihc
o
- illdsive and. cluswc term — the.c -omperen( umhurup withoul dnclmuu‘

of” the competent .lutlwnlv 5 dest;,n li{m; and aame. Therelore, lhc

governments- of -Sindh (pcutmucr -Na. 01y "Bz.liuchisuin“ Khyh.c'r»
1 Pakhtunkhwa,” Punjab, thé Govermment. of P.tl\u»mu Regisivars of !hc
Suplcmc Court und all llll.,h Couris, and 1]110%!1 the lwg;:lr:n’s ol llly
'rcquns:te orders/ directions. that- 1lxcy" and. their -
functionaries, .scini-’guvcrunu}ut.i_ .ﬂl‘ld '_st:m_nlqry mg.mu.mom
whenever  issuing - notilications, ‘orders, .. office

i instructions, detters” and “other. mnnnuiuc.mon.s musl disclose the

P ~desipnation and the name of the Lerson issuing tlw Se o ensure

e

equirad (o issue

respective

'-"20"1 arising out- of C.P No. 407-K ol 2019, has passed certain orders! given du:@l:iun:., l!l\:

1nd nIInw:cl .md the lmpugnul Judizment ul the Tribunal is set aside. We- .

mcum rand ums..;-'. L

: L. -

1 2. The Additional Chief Seeretary, P&D D(.p.ll‘hlleﬂ! o

‘, 3. All Seeretaries 1o the Government of Khyber I"-!\lltunxll\ln\va.~j

L4 Ail the Commlsamners Khyber P’lkhluni\in , B )

( 'S, The Sccrct.lr\ ,KP Pubiic Service ¢ ommlssmn. Peshawar, |

6. All Tteads of Attuched l)qm tments/ Autonomous Bodics.in KU

: 7. CAllthe Deputy (.ormm\smmrs l\hybu Pulchtunichwa, '*, .

: - } :

Sublt.ct = JUDGMENT AS TQ I)'IS 1. OSLI’I OF DESIGNATION & NAM!“ OF
K f “UTHE SCOMPETENT AUTHORITY™ — wWiLE l.\&lll:'.\(.:

; NOTIFICATIONS,  ORDERS,  OFFICE - "MEMORANDUMS,

i o - CINSTRUCTIONS, LETTERS AND OTHER _COMM UN)IL.I} 1 l}():'\,l\.\ .

i e _R'I‘(.‘. ' ' '

! Tam dlucted ) lciel o th ‘sllhjt:l.[ cited above and 1 siate lh.u lhc 1lon? hh

i




: Coi)_v forwarded foriinformation (o the:-

.~ -
N
I :
by " :
S .
!

4.~ th » and which wij|

at-it is by one wheg is lepaily j:ir.t__(lu)l‘izeq te-do so
;. ensure that such person remains nccoumnblc;Cbpif:s ol this Judgh\cm
N . . . to . 3 '

ablishmen Division, Gever

- be senl’ to the _Secrelary;‘E':;l nment of Pakistan,

the Pravinces, (o the head of the Isiamabad
Y, Registrars of the Supreme Cour and a

T lo the[_"Chief-.Secrelaries of

Capital Territor ' High Cours
. who are directed to-issuc requisite orders/ directions znd ‘o publish the
fsmnlei in theiy respective gazettes or ask the concerned government todo ~ 7,

" :80. Compliance report be submitied for our consideration in chamber by or .
i before | Mareh 2022.» . o o N
RL You are therelore, requested 1o comply with the orders/ gJucu;un,s COttiming-
inthe said Judgmeny i letter & spirit 1y future. S
1] . - . - e - -
i ' ' : ) '
i ' .
i 1

Chicf Sezretary, G 0}
: - AU L . Khyber Pakhtunkhwa -

Endst; ‘o't'cvr:_q No. & Date:

AT Reviswar, Supreme Court o IPakistan at "lsla'umhq. LT
S l)cpu}y Registrar, Supreme Count ui'-l’akisu_m M.R. Kay
T No CA6I-K o202 ;lrisizlg-gm of No. C.F407-i of 2

ani Road, Karact
3. Managgér, Printing Press Peshaw;

il reference (o s letier
019 duted 26.01 2022, - . :

ar for ssuing it in the official gazette of Khybir l"nkht,unkln-'m.
- 4. All Additional Secretaries/ Deputy Secretaries i Esiablishieny & Atministriion l)'q‘u‘urlmcm;.-
R T Chiel Secreiary, Kiyber Pakhtunkhwa, . . . . N
6. Al Section Officers/ Estate Officers iy Establishment & Administration Deparunen, | "
7. PS 1o Secretary Establishment Departnent, Khyber Pakhtunkhwz, . -
8. PSwo Special Secretary (Equ,_Eslnblisjn{wm; Department, Khyber Pakinurikliwa. - 7 .-
9. PAI0 Additional Secretary (Judicialy, Esgablislprn‘«uult Depanimeny + - ¢ -
10. PA 10 Deputy Sccrg:lary (Judiciaty, Estabfishment Department R .
L Master Fije. Ny '
| N
o L SR : L (Mukadam K, n/ .

Section Offider

-{.lig'u/’;};_ujl)"'i :

/ .' :

N
B
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 PESHAWAR HIGH COURT, PESHAWAR.

FORM “A” . ~

FORM OF CRUER SHEET,

Serial No of .

-order or

1

proceeding

Date of Order.
or Procced_ing

‘Order or other proceedings with Signature of j ll.ld‘gc "
of parties or counse! where necessary n

2

3

28.09.2022..

W.P.No,3508-P/2022, i
Present - Mr.Noor  Muhammad . Kﬁaltak,
o Advocate for the.patitioners:

u _A]"_rigUE"§HAH:- Thré:uéh instant- writ -
petition, 'p.‘etitioners' havg,apﬁr-aached to' this "counl "
witr; t:ne .following prayer:-. : ' !

- “1‘ An apprap.rl.'st;et wrif may l-dndlj:r

e Issued to declare the impugned -
notification vide dated 22.08.2022 to

the extent of the term
Authority”,
rights of peltitioners,
of | - law,

unconstitutional,
invalld, vold ab initlo an

{llegal,

“Competent

‘as lnaﬂea:tiv&:_
without mandate

upon the

- unfawiul,
impracticable,
d uwitra vires in

light of the judgments clied as 2022
SCMR 439 narrated under the roof of .~
grounds, - .
P2 Further, a writ of mandamus-
may also be kindly Issuyed directing .
‘the respondents No.1, 2, 3, (Provincial

Government) deflned under Aricle | . 5

129 of the Constitutlon of islamic - S
Republic of Pakistan to act strictly in -
accordance  with  law while :
conununlcating the respondent ‘Na.o5.,
fo  keep him  bound for
notifying/publishing  the orders/
directlons contalned In tha Judgment : T
wlted. as 2022 SCMR 439 under proper’ . L
Authority In the officlal Gazette under N B
Sectlon 20-A of General Clauses”Acti. .
Yo take a legal effect » - .

By

2. . . inessencs, the petitioners are aggrieved
from. notification No.SOH-I/7-2532/2022(Drug

Inspe(:tor)-, issued by respandent !{loA ‘being in

violation of the judgment of the ’augqsft Apex

ATTES
CEXAMINER
Peshawar High

: \ . - -
?/f‘ ) :

oy o .




U

et e

Vs, Shahzad Hussaln Talpur, reported as 12022
SCMR 439) co
3. Heard Record perused. . -

4.. Perusal of . the ibid - -noiifi catlon would

reflect that the sald notification has been |ssued

¢

pursuanI to the judgm=nt of the Khyber
Pakhtunkhwa Servuces Trlbunal dated 06 12. 2021
in Servsce Appeal No. 16578!20"0 For ready

reference, the said notification is reproduced

“

below:

NOTIFICATIGN .- . . - 5
_Q.M'_QZIL@MJLEM!QJL In. »ompllance of the Services

Tribunal, Peshawar judgment daled 0.12. 2021 In Service Appeal no.
16578/2020, ind consequent upon the approval. of competent
authority, (he: :posiingfiransfer orders of the following Chief Orug
Inspector/Diug- InSpeclorsIDrug An.llysl ls bereby .made wilh
Immediate effei.t. ' ‘

! I L

S Neme ol Dﬂlc-n From To a.m-m
Ho. & Deasignation i
1. Syed Muagmmed | Chief Pharmadsl | Chlef Drug ] Agalnsi  the
Asad Hallil Chiet | (BP-18), KDA, Kahat Inspaiior (BS- @lposl
DBrug Inspaclor BS- ! 19), % Diatrigt 1
D.I: Khan
2. {Tayysb . Abbas [ Chiof  Phammacial Chisf ~ Orug [ Against  Lha
Chlef. . - Dy {B5-18}, . Sanvdces -tnspector (BS- vacant post
Mspwarﬂs-ls. Hospltal, Pe;hnwal 1),  Distrct i
Abbotiabad
3 | Ambnul Ha‘Sonlot Alrgady under reporl 1o DG, DCAPS on account of
Drg iy Dlscipunaryprocaeihgmguﬁwﬁubs. 2011
{85-18)
4 "l Adl - Hussaln | Senlr  Pharmacist ‘Orug ~ Angiyst | Against ~ the
Analyst 8598 .| (BS-18),  Senvices: (BS-16), Drug | vacant post
Hospltal, Pashawar Tastn
Labar:z tary .
(OTL), ,
Pashawar
§.  Manzox Ahmad | Drug Inspector {£:S- | Drug (3spector Againsl  tha
Dmg InspatanS- 17)D}sltlc'lPashawar (BS-17) Districi | vacant post
Oir Lower
6. Zia Ulsh  Dryg | Drug Inspectar- (&S—  Drug lnspector | Agalast  the
Inspaclos B5-17 | 17) Districl Dir Lawur {BS-17} District | vacant post
Bannu
7 Muhammac:. Already urder ,repun ta DG, DC&PS on accounl of
Shoalb: Khin Dnyg Disclpiinary proceeding under EAD Rules, 2011
Inapector B3-17 .
8 Shahzeda Musiale' | Walling: for posting at Dmg Inspactor Agalnsl the
Aowar.© © Dmyg | Dlrectorate of Drug | (BS-17) Dislrict. | vecanl post
Inspector 85-17 ~ | Contid & Phammacy ak .
Sarvices, Khyher
Pﬂkhmﬂthwa, . 1
Peshawa:

v

.sd-[.-\

ATT E_ ‘
' EXAM
Pesndwar 1CDurl .

i

Nisy }‘,"E“é“\"‘\
e .;15:

Aﬁ%i’f =
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. Sacralaly to Giavt.of Khyber
Pakhtunkhwa I-leallh Dapartmanl.

lbld nottf cation clezarly refh cts that the
same |s. based upon the judgment of the Service
Tr:bunal tated 06. 12 2021 - pa‘ssecl In Servuce
Appeal N(: 16578/2020 of the patitioners. In fact
the petttloner-’ 1hrough mstant writ pemnon under
the gulqe of the ibid judgmenl of the august Apex
Court beek <emng aside of the sand notification

i

belng wolatwe of theibid judgmem of the august
Apex Court !
The matter-of the mpugned ‘notifi catnon
revoives nround ‘the posnngl lran ifers of - the
petitioners which squarely falls within the terms
and condmon of the serwc«a of the pelmoner‘s
prov:ded l;y Chapter Il of tha CIVIl Servants Act
1973, wl'.lch are lndeed amenaale to thé
junsdxcuon of the Khyber Pakhsunkhwa Servuce
Tnbunai prowded by sectlon 4 of the Service
Tribunal Act, 1974 =The jurlsdlcuun‘o[ this court In
such mailer ..is explicitly baired under the
provisions iof. Aticle- 212 (2) of the Constitution.
Miss Rukhsana ljaz Vs. Secretary, Education,
Punjab 8. others (1997 SCMR 167), Ayyaz

AnJum Vs. Govi: of Punjab, Houslng &

A \

Physlcal Plannlng Dapartmem through
Secretary - and others: ~(.!99/. SCMR  169),

Raflqus Ahmad Chaudhry. Vs. Ahmad Nawaz

.-" -

Malik & athers (1997 SCMR 170), Socretary

Educaﬂon NWFP Peshawar and 2 others Vs.

™
%

3




=
g

ATTE
EXA

PE‘bl]nW:

i+

1
}
|
{
i
L
!

39 «55’

Mustamlr Khan & others (200a SCMR 17} and

-

Poar Muhammad Vs, Govt' of Baluchlstan

through Chief Secmrary & othnrs (2007 SQ!
54). .

5. The lbld vuew of the auqust Apex Court
has . furthor been afﬁrme-d in recent judgmenl
rendered by the august Apex Court in Chle!
Secretmy, Govt of Punjab Lahore and otbers !

M/s: Shamim Usman's . -feported ;n\(zaﬂ

SCMR -1390), the relevant port|on of the |b1d

I

judgment is reproduced below:-

“The. High Court had go jurlscllcﬂon to
.entertaln any proceedings In respect of
terms and conditlons: of service .of a
celvil*  servant which . couid' be
adudicated upoit by the Service
Tribunal. The Higly Court as a
constitutional court should always ba
mindful of the Jurisdictional exclusion
contalned under . Article 212 of the
Constitution, Any transgression of
such constitutional limitation- would
randar the order of the ngh Count vold
and lllegal "

Commg to the contenllon of the learned
counsel for the petmonels ‘that lhe lmpugned
noun,atlon is liable. to ba gst asude bemg in
violahon of the ;udgment of the august Apex
Courl »aported in. the case of Prov ince of Smdh
Vs. She'uzad Hussaln Talpur (2022 SCMR 439)
lhe televant portlon of the lbld judgment is
reproduced below:-

“15.. Whenever - the Constitution

grants power ta an Individuat it

mentions the person's ‘position/
designation, for -Instanée  the

President, the. Prima Mlalster - the;

Chiaf Justice, the Govaernor, et cetera.

The same also hoids drue with regard
to  Faderal and - provinglal- Iaws,




o

e

govarnments’ rules or business. It Is
4An Individual who- holds .a particular’

! Rl : . Including the clted laws and o the
I
[
i

positlon: and by . virtur . of such
position  exercises power, Merely
Pl B ... . . .nentioning the competent authority
i o . wlthout disclosing the 'designition
and name of the ‘person’ who Is
supposed to be the competent
authority is utterly meaningléss, Non-
disclosure serves to -obfuscate and
L (RN ) - ) " anables ilegalitles; to be committed.
! {n this case the Secretary -was not-
authorized to appoint the respondent
hut'managed to.da so by donning the
competent authority cloak, We are not
it all persuaded by the contentlon of
the respondent's counsnal that the
respondent should not bs-penalized
for ‘the lilegalitles committed by the
department. The respaindsnt was
Hlagally:selqcted and" appolnted by
the .Secretary and his
welection/appointment Is not
‘tustainable nor Is It such & minor
(ransgression - that it could be
rondoned. o

16. - We.may also observe that the
use of vague and Imprecis 8 language,
such as, the competent authority, in
legal matters Is an anathema and
oftentimes  results In . avoldable
dispytes, which unnecessarily-, .
consume time and public reéources’:
The.:use of accurato and precise
language helps avold disputes, Using

! SR 1 .. . the term the competent atjthority but.
s without  disclosing such ' person's'
designation and npame. s against.
publle . policy and also ~against ‘the’

. , public Interest. slnce it facilitates .
lllegalities to be committed and .
protacts . those committing them.
Every functianary of the government,

; dnd- everyone elso pald., nut of the

: . -, . ..-public exchequer, serves the people
of Pakistan; positions of trust cannot
fie misused to appoint ona's own or
to lilegally exercise power,

77. . For the reasons mentionad.
ahove, this petition Is ‘converted Into - .
&n appeal and _allowed -and the .
Impugned judgment of the Tribunal Is '
get aside. We are &lso convinced that
there Is a need to put a stop to the
use of the llusive and elusive term - - .
the competent . authority’  without -
disciosure . of '.tha  competent
authority's designaticn and . nanie. -
Therefore, the govermnents of Sindh
{petitioner No. 1), Balochistan,

v

ihybar Pakhn':hkhw_a, Puinjab, the
1 ' N i

|
1

: -
RN
i “sohn 2

R S




= Bovernment of Fakistan, Registrars

df:the Supreme Court and all High
Courts, and through the Registrars of
the High Courts ail .District and
Sesslons courts, are..required to
Issue requisite orders/directions that
they and theilr respactive
functlonarles, seml-government and
Stalutory organizatlons whenever
Issulng. notlfications, orders, office
memorandumes, . Instructions, letters
and other commurications . must
disciose the designation and the
name of the person Issuing the same
‘0 ensure that it Is by one who Is
{egally authorized to do so, and which
will ensure that such person remains
accountable. Coples of tals Judgment
he sent to _ .the Sacratary,
Establishment Divislan, :Government
of Pakistan, to the Chlef Secretarias
of ‘the provinces, to-the head of the
fslamabad Capital Terrltory,
Reglstrars of the Supreme Court and
all High Courts who are directed to
fssue requlsite orclars! directfons and
(o publish the same In their
raspective gazettes or ask the
voricerned governmant o do so.
Compllance repart be submitted for
our consideration in ‘chamber by or
‘hefore 1 March 2022.” =~ . . -

4
i

"é?u{rsuani to the above- judgment of the ’
august 4hex‘C6ud the warthy Chief Secretary.

Gover'nﬁi;e:&nt-j of Khyber F’alﬁhtunkhﬁa has issued
a notification No.SO(Lit-1)E8AD/1-1/2020 dated

14.02.2022 vide ‘which, c_qﬁnblianee of the . ibid
judgment w%s sought In lett_ef a..n_d spirit in {utqré.
H0we§e}§' due to the réésolrlé best kﬁqwﬁ t0-the
respondi;nts? at the time : of . issyénce of the
impugne(ij_ gbﬁﬁcaugn the ibid, jucgment of the
august A:pég,c'éurt wés not Ecorﬁplf&d with in Iéftér-
énd;v spirié. i S ’ :

Under time provi'sié&a of Articlé 189 of t:he
Conéiﬁtﬁﬁjﬁn the decisidné‘i«)f .th‘e' Supreme Cb;m

are binding on all. other courts. For re idy
. ' N R : e SRR -




referen( e.the same is reproduced below -

P
3

“Any declslon of the Supreme Court
shall, to the extent that It decides a
‘'question of law which Iy buased upon or
“enunclates-a principle of law, Is blndlng
on; all other courts ln Paklstsn. »

2

é

leen that: the dectsrons of the Supreme
Coun are brndmg upon atl the stakeholders and

as earl.er dtscussed the Government of Khyber

Pakhtunkhwa has aiready bsued a. nt‘)trﬁcanorr\

qua the--compllance of the‘. 1brd iudqment of the
august Ap:*x Court in Ietter and; splrlt however
mere. non-r.ompliance of the ibid judgmenf of - lhe
august Apt.x Court would not confer ]urlSdlCltOn
upon thls court in"a matter wtuct} s’ squarely
arisrng out of the terms and, condmons ;f the
servtce of ‘a. crvrl servant Undenlably the
dBCISIQns of the august Apex Court are blndlng on.
each and every organ of the state by virtue of the
prowstons of Articles 189 and 190 of the
Constlt.ittart. lt is well settled that a question of
‘Taw, prennunced or dectared by dugust Apex
Court in terms of Article 189 of the Constitution
has binding - effect on all funictionaries both
executive and; the "judicial -authorities. “The

¥

superrcnr, courts tribunals _have ctblrgatlon o

lmplement and adhere to the 1udgment of the
Supreme ..ourt rendered. M-oulw Ab dul &dlr&

others Vr Moutvi Abdul Wassay and othors

1
.

(2010 SCMR 1877).

6.. ln view thereof the warthy Semce

™~
]

[P

T R R R R R G T o A,




_'_‘___/
b r Pakhtunkhwa s Ve ery rauch

1unsd\cu0n and; . @ UmOHW to
-

id dac\sxon of the august ppex
. 1

Cor\sﬁlu\u)n and pem'\on'ers cit
g worthy. Service Tnbunal lf

the same betore h

5

\hey so \m h and; desire.

+ 7 : l-orw

hat has been dlscussed abbve'. this

'pet\t\on bemg pereft of any merit, 18 hareby
However, respondents are

'_dlsmlssed in limine.
nt and .enforce’ the ibid

2 10 impleme
its letter and

 directs
'1udgment'of august Apex Gourt in ¥
dgmeut be sent to the '

- spirit, Copy of instant ju
worthy Chief gecretary fof cempliance. ]

Ammun ods
D! 28 09..‘022'

AT o
i s -
“hecel 5 ,,,"‘u -‘

e 10 Wae Tt P

Date of -
Date of ['le~|..\.‘,. .
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| 'VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA'SERVICE TRIBUNAL
PESHAWAR.
Aol NO: OF 2027 3
(APPELLANT)
Manreey Alhwwed (PLAINTIFF)
| (PETITIONER)
- VERSUS
| | (RESPONDENT)
W s \)d\)ﬁ- : | (DEFENDANT)
1 ApPe X -

D6 hereby appoint and constitute Noor Mohammad Khattak
Advocate, Supreme Court to appear, plead, act, compromlse,
withdraw or refer to arbitration for me/us- as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other -

" Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
'sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. [ J202 | @L

CLIENT

NOOR MOHAMMAD KHATTAK . /.
” UMARFARDOQ -

=ED ADNAN

- MMAD AYUB

& W

KHANZAD GUL
ADVOCATES '




