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Manzoor Ahmad Drug Inspector (BS-17), 
DHO Office District Peshawar.

APPELLANT

VERSUS

1- The Chief Secretary, Khyber Pakhtunkhwa Peshawar.
to Government of Khyber Pakhtunkhwa,2- The Secretary 

Heaith Department, Khyber Pakhtunkhwa Peshawar.
3- The Director General Drug Control & Pharmacy Services, 

Khyber Pakhtunkhwa Peshawar.
RESPONDENTS

-A OF THE KHYBERAPPEAL UNDER SECTION
PAKHTUNKHWA------------------ oq
against the impugned notification dated 22-O82
7022 ISSUFP IN SHEER VIOLATION OF THE APEX
rnilRT'fi JUDGMENT REPORTED IN 2022 S C M R 439
PFAn WITH LETTER DATED 14-02-2022, JUDGMENT OF

AUGUST PESHAWAR HIGH COURT DATED 28-09-
TSn«-P/2022

1974SERVICE TRIBUNAL ACT,

THE
TN W.P No.7027 RENDERED_____ ^

PFSPFrTTVELY. WHILE PARTIALLY EXECUTING THE
TUTS AUGUST SERVICE TRIBUNALI Sfu mi^l2°7071 AND AGAINST NO ACTION TAI^

thf nPPARTMENTAL APPEAL OF THE APPELLAIQ!
WITHIN STATUTORY PERIOD OF NINETY DAYS,

ACCEPTANCE OF THIS APPEAL, THE 

NOTIFICATION DATED "22.08.2022' MAY 

SET ASIDE TO THE EXTENT OF

THAT ON 

IMPUGNED L 

VERY KINDLY. BE 
APPELLANT ON ACCOUNT OF USING THE ILLUSIVE & 

ELUSIVE (TLLEGAL & UTTERLYMEANINGLESS}1^W\ OF

Or
i.V.t, '
Vi

*1
/•’

A -/



respoS?Say f™ please be directed to
UPON/IMPLEMENT PROPERLY THE JUDGMENT IN 

OF THE APEX COURT REPORTED IN "202^ f 

a-^Q" READ WITH LETTER DATED 14-02-20^, 
TUMMENT of august PESHAWAR HIGH COURT 

n.™ IN ns TRUE LETTER & SPIRn,
WHILE PARTIALLY EXECUTING ^

TRIBUNAL DATED 06-12-2021 ,
IMPUGNED

any other 

the terms &

>

ACT
REM

AUGUST SERVICE
regarding the aforementioned 

NOTIFICATION AT PRESENT OR 

NOTIFICATION RELEVANT TO 
CONDITIONS OF SERVICE OF THE APPLELLANT IN 

FUTURE TO THE EXTENT OF AN ''ILLEGAL&JJT^^ 

MEANINGLESS' TERM OF "COMPETENT A UTHORIT^- 

ANY OTHER REMEDY WHICH THIS AUGUST TRIBUNAL 

DEEMS FIT THAT MAY ALSO BE AWARDED IN FAVOUR 

OF THE APPELLANT.

R/SHEWETH: 

ON FACTS:

Rrrnf facts giving rise tn the present appeal are as
unden-

1- That, the appellant filed Service Appeal bearing office No. 
16578/2020 before this august Service Tribunal In which 

appellant impugned the transfer notification vide
dated 06-10-2020.
(Copy of the order vide dated 06-10-2020 attached 

as Annexure............................................................

the

2- That the appeal of the appellant was finally heard and 

decided vide judgment dated 06-12-2021, by setting 

transfer notification and as such the ibid appealaside the
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in favour of thewas accepted with its respective prayer 

appellant by this Service Tribunal, while the prayer of the
appellant is reproduced as under;

"On acceptance of this appeal the impugned 

Notification dated 06.10.2020 may very kindly be 

set aside to the extent of appellant and the 

respondents may kindly be directed not to transfer 

the appellant from the post of Drug Inspector 

(BPS-17), District Peshawar. Any other remedy 

which this august Tribunal deems fit that may also 

be awarded in favour of the appellant."
(Copies of the judgment vide dated 06.12.2021
attached as Annexure..................................... B).

3- That, the concluding Para of the judgment ibid directing 

the respondents is also reproduced as under,

"For what has gone above, all the appeals 

with their respective prayers are accepted as 

prayed for. Consequently, the impugned 

order is set aside and respondents are 

directed not to transfer the appellants from 

the post of Drug Inspector or Drug Analyst as
the case may be.

4- That the respondents instead of compliance of the 

judgment dated 06.12.2021 to the respective prayer of 
the appellant, issued an impugned transfer notification 

vide dated 22.08.2022 under the garb of compliance, 
through which the appellant has been posted /transferred
to the District Dir Lower.
(Copy of the impugned Order vide dated 22-08- 

2022 attached as Annexure.................................C)-

5- That, the appellant feeling aggrieved from the impugned 

dated 22.08.2022, preferred Departmentalnotification
appeal vide dated 13-09-2022, before the appellate 

authority regarding the matter concerned but the same
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has not been responded/decided till the expiry of
statutory period of ninety days so far-
(Copy of the Departmental Appeal dated 13-09-
2022 attached as Annexure.......... ....................... D).

6- That, the respondent No.03 has issued an explanation 

letter vide dated 31-10-2022, while the Departmental 
appeal of the appellant is still lying pending for final

of considerable delay before thedecision despite 
appellant Authority/ Public Functionary.
(Copy of the letter dated 31-10-2022 attached as

E)-Annexure

7- That, the appellant having no efficacious remedy other 

than to prefer the instant Service Appeal on the following 

grounds amongst the others.

GROUNDS:

A- That, the impugned Notification dated 22.08.2022 

' issued by the respondents is against the law, facts, 
norms of natural justice, materials on the record and 

unconstitutional, hence not tenable and liable to be set
aside.

That, the impugned notification dated 22.08.2022, 
issued under the garb of compliance by the 

respondents, is in arbitrary 8i malafide manner, hence 
not tenable and liable to be set aside to the extent of

B-

the appellant.

C- That, the impugned notification dated 22.08.2022, 
issued under the garb of compliance by the 

respondents, is totally based on discrimination, 
favoritism and nepotism, hence not tenable in the eye 

of law.

D- That, the impugned notification dated 22.08.2022, 
issued under the garb of compliance by the 

respondents, has neither been in the interest of public 
nor in the exigency of service, hence not tenable and 

liable to be set aside.



j-
E- That, the appellant has been posted/transferred 

through impugned Notification dated 22.08.2022, in 
utter violation 81 disregard of the judgment dated 

"Oft.12.2021". being defiance of the judgment ibid, 
therefore the same is not tenable and liable to be set
aside.

F- That, the impugned Notification dated 22.08.2022, is 
nothing but just to harass the appeilant and to 

pressurize for not sustaining against the wrong doing.

G- That, the impugned Notification dated 22.08.2022, is 
also in utter violation of the cited Judgment "2022 S C 
M R 439' of the Apex Court, by donning the cioak of 
Competent Authority while the Apex Court has held in 

its judgment as that.

"Using thf' term 'competent authority' but 

without disriosina such person's designation &
name is against public Doiicv and also against
the oubiic interest since it facilitates illegalities
to he committed and protects those committing
them. Merely mentioning the competent
authority without disclosing the designation &
name of the person who is supposed to be the
romoetent authority is utterly meaningless^
There is a need to out a stop to the use of

fh elusiyo term i.e the Competent
without the disclosure of the

illusiye
Authority_________
romoetent Authority's name & designation
while issuing the notifications, orders, office
memorandum, instructions, letters and other
communications.
(Copy of the cited judgment attached as 

Annexure.................... .......................................

H- That, as per dictum laid down by the Honorable 

Supreme Court of Pakistan in the case cited as "PLD 
ynio sc 483'. the Honorable Supreme Court of
Pakistan as follow;
"When the Suoreme Court deliberately and with 

intention of setting the law, pronounces the



question, •such pronouncement is the law
declared hv the Supreme Court within the
meaning of Article 189 of the Constitution andjs
binding on all Courts in Pakistan, it cannot be
treated as mere obiter dictum.

That, the impugned Notification dated 22.08.2022, is 

aiso in defiance of the instructions issued by Judicial 
Wing of the Establishment Department which has 

been circulated vide dated 14.02.2022, in 

pursuance to orders of the cited judgment of the
Apex Court. _
(Copy of the letter vide dated 14.02.2022
attached as Annexure....................................... G).

I-

That, the appellant has not been treated by the 

respondents in accordance with law, rules and cited 

judgment of the Apex Court on the matter concerned 

and as such the respondents violated the Articles 4, 
25, 189 8i 190 of the Constitution of the Islamic 

Republic of Pakistan, 1973.

J-

That, the appellant also filed a Writ Petition
No. "3508-P/2022',
implementation of the cited judgment '2022 S CM 

R 43ff' on the matter of impugned notification to 

the extent of Competent Authority, in which the 

Honorable Peshawar High Court vide Para 6, has 

held as that,

"the worthy Service Tribunal is very much 

clothed with the jurisdiction and; authority to 

implement the ibid decision of the august Apex 

Court in terms of Articles 189 and; 190 of the 
Constitution and; petitioners can validly agitate 

the same before the worthy Service Tribunal If 

they so wish and; desire.
(Copy of the ibid Writ Petition attached as 

Annexure...........................................................^)'

K-
the properregarding

L- That as per dictum laid down by the Honorable 

Supreme Court of Pakistan in the case cited as "PLD



2011 SC 927". the Honorable Supreme Court of 

Pakistan has dilated upon the principle of 
administration of justice as under,

>

"when - a procedure has been provided for 

doing a thing in a particular manner that thing 

should be done in that matter and in no other 

it should not be done at all; indeed itway or
impliedly prohibits doing of thing in any other 

manner; the compliance of such thing in no 

way could be either ignored or dispensed with. 

If the act complained of is without jurisdiction 

or is in excess of authority conferred by 

statute or there is abuse or misuse of power, 
court can interfere.

That, regarding the proper implementation of 
judgment cited as "2022 SC MR 439' of the Apex 

Court read with letter "14-02-2022'. the appellant 
also preferred a departmental appeal, which was not 
responded /decided till the expiry of statutory period, 
whiie the respondent No.3 served an expianation 

letter vide dated 31.10.2022, tentatively proposing 

the initiation of disciplinary proceeding by ignoring 

the inaction of Pubiic Functionaries. The Honorabie 

Lahore High Court has held in a judgment cited as 

"2008 PLC CS 970' regarding the inaction of public
deciding

M-

thewhilefunctionaries
applicatibn/representation of their subordinates 

within statutory period that.

"No body should be penalized by the inaction 

of Public Functionary for not deciding the 

appeal/representation of their subordinates 

within statutory period.
(Copy of the cited judgment attached as 

Annexure............................................................. I)-

N- That, the appellant seeks permission to advance other 

grounds and proofs at the time of hearing.



It is therefore, most humbly prayed that the appeal of 
appellant may kindly be accepted as prayed for.

J

Appellant
MANZOOR AHMAD

THROUGH:

L
NOOR MOH^lfMMAD KHATTAK
Advocate, Supreme Court of Pakistan

WACEED ADNAN

UMAR'FAROOQ MOMAND

&

MUitfAMMAD AYUB 

ADVOCATES

AFFIDAVIT.
I, MANZOOR AHMAD, Drug Inspector (BS-17) District 
Peshawar Health Department Khyber Pakhtunkhwa, do 

hereby solemnly affirm that the contents of this Appeal 
are true and correct to the best of my knowledge and 

belief and nothing has been concealed from this 

Honorable Court/Tribunal.

EPONENT



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR.

k

12022C.M NO.
IN

/2023SERVICE APPEAL No,

VS HEALTH DEPARTMENTMANZOOR AHMAD

APPLICATION FOR SUSPENSION OF OPERATION OF THI
IMPUGNED NOTIFICATION DATED 22.08.2022 TO THE
EXTENT OF APPPLICANT REGARDING THE USE OF ILLUSIVE.
& ELUSIVE ^ILLEGAL & UTTERLY MEANINGLESS TERM OF
"COMPETENT AUTHORITY" IN LIGHT OF THE APEX COURT'S
JUDGMENT REPORTED IN "2022 S C M R 439" READ WITH
LETTER DATED 14.02.2022 TILL THE FINAL DISPOSAL OF
THE ABOVE TITLED APPEAL.

R/SHEWETH:

1- That, the above mentioned appeal along with this 

application„has been filed by the appellant before this 

august Service Tribunal in which no date has been fixed 

so far.

2- That, the appellant filed the above mentioned appeal 
against the impugned notification dated 22.08.2022, 
whereby the appellant has been posted/transferred in 

utter violation of the Judgment of this Service Tribunal 
passed vide dated 06.12.2021, instead of implementing 

the respective prayer of the appellant in the judgment
ibid.

3- That, all the three ingredients necessary for the stay is in 

the favor of the appellant.

4- That, the impugned notification dated "22.08.2022"\\as 

been issued deliberately, having malafide intention of



^lo-
hai'assment and is in utter disregard of the Apex Court's 

Judgment cited as "2022SCMR 439"read with ietter 

dated "14-02-2022' & "WP No.3508-P/2002" dated 

"28.09.2022'. while using the "illusive & elusive!' 
term of Competent Authority for a BS-17 Officer by 

connecting him with BS-19 officers in a single order, 
which is also violative of the prevailing & notified relevant

if

rules & Law.

It is therefore, most humbly prayed that on 

acceptance of this application, the operation of the 

impugned notification dated 22.08.2022 to the extent of 
appellant may very kindly be suspended till the final 
disposal of the above titled service appeal.

Applicant

THROUGH:

NOOR MOI4AMMAD KHATTAK
advocate/supreme court

affidavit.
I, MANZOOR AHMAD, Drug Inspector (BS-17) District 
Peshawar Health Department Khyber Pakhtunkhwa, do 

hereby solemnly affirm that the contents of this 

Application are true and correct to the best of my 

knowledge and belief and nothing has been concealed 

from this Honorable Court/Tribunal.

EPiONENT
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GOVT. OP khyb:sr pakhtunkhwa ^ :

HEA.LTH DEPARTMENT 
Dated the Peshawej- 06^''''’0ctobtr7-20'20

t I!
ISm•s

. notification mi
10.1/2020. The Competent Authoricv 

order following postings/transfers of the Officerji 
elfect.in the public in^ei-est,
^ Name & Desife;nai:ion ________

Mr. Inam U1 Haq, Senior Services 
Pharmacist (BS-18}

mIS pleased l(^
with iim'nrifijiiu;

1 s-'a
'J
IS.No. From 'I'o
IS1 Hospital Doj-jia

l'’hi:inn.:'.cir;t (do-l.yi i'''.! ' 
'ibir :

I'lOi

iPeshawar m;
I2 • ■ Mr. Arif Hussain, Analyst

(BS-ia)
Drugs ,
Laboratory,
Peshawar_____________
Govt. MCC. DG.’og' 
& PS.

TcsLin(t di'.
l!o;-pi!.il I'--,'!. 

\’ic<.'*- Si., Nr), I

; >\

m
3 Mias. Nailu Basher,

Senior Pharmacist (BS-
; mA nalyst 

l..aboratory Peshav/ov vio'- 
No.2

Drug m
18} iMr. iFazle
Pharmacist (BS-17} .

Haq,' Drugs
Laborator^A 
Peshawar

Moulvi Ameer Shah 
Memorial . 'Hospital 
Peshawar

Testing DC. DC 1.V.PS again.'^.c ti'if: 1 
post

Pharmacist/Dl/Chen\isi

%f
i
I1 Ivacarii ■i ; :

5 Mr.
Pharmacist (BS-17) IFavvad IkAlam, DC DC G&PS against ihc i' 

post d:''
Pharmacist/DI/Chcmis,
(BS-17) •

!■

AvactiiU

r.>6 •Mr. Mishbah Ullah Jan
Pharmacist (BS-17}
Mr. Amin , U1 Haq;
Drug Inspector (BS-18)

aEacha Khan Medical
Comble.x. Swabi____
District Mardan

r*
Drug (BS- iTr:

, 1

P h a 1- m etc i 3 r~'(B's^r '
KDA Hospital Kohai: 

rior.t.
Drug inspccior'i^
Ho.sptini Mnrdun vi-.o u:- N

mIn-spectoi’ I 
. Mardan vice Sr.' Nn 17 
•Scnioi'

H7 Sr.

I8 Mr. 'Abdur 
Pharmacist (BS-l?)

Rauf, DHQ •• 
Mardan

Hospital d-iT! *Vt>

SIB ■.i 119 Mr, Shehzada Mustafa 
Ourg In.specl:or (BS-l?)

District MardanI
Phainmcisc. • 'BS-i 
1 idr.piV'.M ivifirda:

..8______________
Drug inspector "(BS^r-r.-'-bb 

-ihlililioj! yoccint 
Phm-rnacist bii.
Hospiv.ti! Dir Lowe.- -w-

Asaistanl Director (i-i;-)-i'''i 
Dp. DC Ik PS " "■

.yacar.t post.

; :■ i
10 Mr. Niamacuilah, "DHQ Hospital Dir 

Lower.
Dir Lower.

I
;;

m
-Pharmacist (BS-17) 

‘“'Pilah, 
insp.ectoj- (BS-17)

11 Mr Zia Drug

12 Mr. Rohullah, 
Inspector (BS-17)

. Drug District Charsadda(
I 1'^ Iagain.'iL i;ii..v ]

ti13 • iMr. Imran Burkl, Drug District Dil.Khan Drug imspeetpr (BS“l7) Sfb j
ifJ M

;
m■
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liGOVERNEMENT OF KHYBER PAKHTUNKHWA 

HEALTH DEPARTMENT
iiIIiiDated Peshawar, the 06.10.2020 M
I.

notification

NO.SOH-Ill/I0-V20?n:, The competent authority is pleased to order of the postings/transfers of

the Officers with immediate effect in the public ihterest.

iv
i
fi

l;SNO Name of Officers & Designation From .To iI1 Mr. Inam ul Haq, Senior 
Pharmacist (BPS-18) :

Services. Hospital
Peshawar

liDeputy Director Pharmacist (BS-18) PS 
against the vacant post 
Analyst Pharmacyst,-.Services Hospital 
Peshawar vice Serial No'.l

If li
2 Mr. Arif Hussain, Analyst (BPS- Drug Testing

Laboratory,
Peshawar
Govt. MCc7 DG,
DO&PS_______
Drugs Testing
Laboratory 
Peshawar 
Mouivi Ameer 

Memorial

M18)
ilii3 Miss. Naila Basher, Senior 

Pharmacist (BS-18)
Mr. Fazle Haq, Pharmacist (BS-

Arialyst Drug inspector Laboratory 
Peshawar vice 5:erial No.2 
DG, DC & PS against the yacanTpost of 
Pharmacist/DT/Chemist (BPS-17)

iS-.m.li4
17) i115 Mr. Fawad Alam, Phamacist (BS- iDG, DC & PS against the vacant Post of 

Pharmacist/OT/Chemist (BPS-17)
17) Shah 

Hospital 
Peshawar

1ifif
ii6 Mr. Misbah UllahJan Pharmacist

(BS-17)
Bacha
Medical

• Khan iuDrug Inspector. (BS-17), Mardan Vice 
Serial No.l7

I
i-' g

Wi
I-.

Complex, Sv/abi f;
7 Mr- Amin, Ul Haq, -Sr. Drug

Inspector (BS-18)
Mr. Abdur Rauf, Pharmacist (BS-

1District Mardan Senior Pharmacists (B^-18> KDA Hospital
Kohat against the vacant cost_________
Drug Inspector (1^-17), Hospital Mardan 
Vice Serial No.i;}
Pharmacist (B;r-17), DHQ Hospital 
Mardan Vice Serial No.8 
Drug Inspector (BS-17), against the 
vacant post
Pharmacist (BS-lTTHospital Dir Lower at 
Serial No.10
Assistant Director DG,DC & PS against 
the vacant post.
Drug Inspector TbS-17) Lakki Marwat 
Vice sr.l4

L
i: ii8 DHQ Hospital 

Mardan
District Mardan

17) wr;
9 Mr. Shahzada Mustafa, Drug 

Inspector (BS-17)__________
Mr. Niamatullah, Pharmacist
BPS-17)

Mr. Zia Ullah, Drug Inspector 
I BPS-17) > _______________
Mr. Rphullah, Drug Inspector 
IBS-17)
Mr. Imran Burki, Drug Inspector 
BS-17

I10 DHQ Hospital Dir 
Lower,

11 mDir Lower mi ftwi12 District
Charsadda f 113 District D.I.Khan

sli
t.-

II
fifeI
Ii

"v
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iWIa*
i
vi-

7'^ 1• c I**(■}: ^ . I^iw %
•: A I/ i: a14 Mr. Ibrar Khan Drug District 

Inspector (BS-17)
Drug Inspector (BS-17) ICarak'T 
vice Sr. No. 15.- '

v;4 iLakki
Marwat 1

15 Mr, Muhammad Saleern 
Drug Inspector (BS-17) 
Mr. Manzoor Khattak, 
Dmg Inspector (BS-17)

District
_

District
Peshawar

Drug [nspector {BS-17) DM.lhi.-:
vice Sr. Nq_I3.;____;____
Pharmacists (BS-17) KDA 
against the vacant post. 
Pharmacists 
Swabi against the vacant por.

i• f •
4.Th ifiwmm17 Mr. Shoaib , Drug 

Inspector (BS-17)
District
Mardan

;1(BS-17)
■t!

I mI I
Secretary to Govt, of Khyber Pal-chtunkhwti

Health Department
BJ^'1i 1

f > wEndst of even No. and Date mCopy forwarded to the:
if

I. • The Accountant General, Khyber-Palchtunkhwa, Peshawar i
Director General Health. Services, Khyber Pakhtunkhwa 
Peshawai*. ' '
Director General, Drug Control & Pharmacy Services, Khvi 
Pakhtunkhwa, Peshawai'
In charge, Drug Testing Laboratory, Hayatabacl, Peshawc: 
Medical Sciperintendent Services HospitalF’eshawar.
Medical.Superintendent Moulvl Ameer.Shah Meyorial 
Peshawar.
Medical Superintendent, DHQ Plospital, concerned.
Hospital Director, BIMC Swabi.
District Hecdth Officer concerned, '

10. District Accounts Officer concerned
II. The Deputy Director
12. PS to Minister of Healch
13. PS to Secretaryl-iealth 

• 14. PA to .

mm2.
li

3.
IH1A.-!(s

5. 1I II;6.i i 4 mm■ 7.!
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BETTER COPY: r#i14 Mr. Ibrar Khan Drug Inspector (BS- i!District Lakki 
Marwat

Drug Inspector (B';-17) Karak vice Sr. 
No.15. ' .
Drug Inspector (B$^17) D.I.Khan vice 
Sr.No.l3
Pharmacists (BS-17) kda Kohat ~
against the vacant post ________
Pharmacists (BS-17) Swabi against 
the vacant post

i\

17) M

I
II15 Mr. Muhammad Saleem Drug 

Inspector(BS-17) ■
Mr. Manzoor Khattak, Drug 
Inspector (BS-17)
Mr. Shoaib Drug Inspector (BS-17)

District
Karrak 1^1

m16 District . 
Peshawar 
District ~ 
Mardan

i
17 1

i
Ifli•ir

I
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HEALTH DEPARTMENT■:
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BEFORE THE KffyBER PAKHTUNKHWA SERVICE

- TRTBIJNAL.PESHAWAR. ,,

j ■

\!
5.

iAppeal No.. 16578/2020
r

- ■

Date of Institution ,11.01.2021 ,1.
i

!. 06.12.2021Date of Decision
!-

4
t

Mr: Maiizoor Ahmad, Drug Inspector (BPS-17) District Peshawar, under 
Transfer to the post.of Pharmacist (BPS-17) DHQ Hospital KDA Kohat.

...', (Appellant)/
!
i

VERSUS i

The Chief Secretary, Khyber Pakhtunkhwa Peshawar and two other.
■ . ■ ...(Respondents)

k

t

Present. ■
Mr. Noor Muhammad, 
Advocate.’

For appellant.

5

Mr. Muhammad Adeel Butt, 
Addl. Advocate General

I
t

Forrespondents.i

?

V MR. AHMAD SULTAN TAREEN 
. MR. S ALAH-UD-DIN,

...■ CHAIRMAN 
... MEMBER(J)

!1

;
iJUDGMENT

AHMAD SULTAN TAREER GHAIRMAN:-Bv the appeal described

above, in the heading and eight other appeals bearing No. 103i),l/2rP0.

16579/2020," 16580/2020, 923/2021,
♦

4821/2021,5187/2021, the appellants have invoked the jurisdiction of this

I
5

10535/2020, 1559/202,1. ■

Page 1 of 12
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A'i-
of Drug. Inspectovs/U.rug

challenge tfteii- transfers fi-om the post

acists with the prayer copied herein beiow
Tribunal to

Analyst to theypost of Pharm

■0»' acctplana o/M! Appad m «•«/!“"“
06:iOJ020 ma, .er, Kindi, be eel .side u the eeten, ofnppellm, 

and the eespondenle ma, klndl, be dieecud ne, 
pppelldnlfiopube pde, bf DrnS Inspeeld, IdPS-W. Disleie,

which this august Tribunal deems

fit that may also be awarded in favour of the appellant ”

t shall stand to dispose of all the 09 appeals 

one place as in all of them common questions of facts ,and law aic

involved.

3. The factual account as given by the appellant in

of this judgment. The appellants

dated

.r to transfer the

Peshawar, Any other remedy

in
This single judgmen2.

in Memo, of Appeal

in
has been edited for the purpose

i ■

16578/2020. 10301/2020, 10535/2020 M6579/2020,
.... * ■ f .

are holders of
Appeals No.

16580/2020 923/2021, 1559/2021. 4821/2021, 5187/2021, are

the post of Drug Inspector in pursuance to their appointment made on the 

said post in due process,..Appellant in Appeal No. 16580/2020 is holder 

of the post of Drug Analyst. The respondent department transferred them

the relevant cadre to hie pt.from their respective posts held by them in

of Pharmacist. They through their respective departmental appeals

challenged their transfer 

authority but they received no response 

Consequently,.they have preferred their service appeals respectively, as '

ha\o

orders before , the departmental appellate

of their departniental appeals.
i
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enumerated herein above,, for judiciai review of the impugned transier

!
orders, TKe ^copies of the appointment Orders of appe!lants,iiast transfer 

order within cadre and of impugned order followed by the copies of

departmental appeals are' available, on record as annexed with their 

respective Memorandmn of Appeals. The appellants have disputed the
f

transfer as made vide impugned order on the ground that in terins of 

service rules' for them, their appointment, promotion aiid-transfer 

governed by notification dated 09.04,2006 of the Govei-nment of Khyber 

Pakhtunichwa Health Department quite differently from the Pharmacists. 

The copy of the said notification as annexed witir the appeal is also 

available, on file. The appellants amoogst other, grounds have urged that 

the impugned notification of their ti'ansfer is against law, facts, norms of 

natural justice and material on record and being not tenable is liable to be. 

set aside to the extent of appellants and private respondents; and that the 

appellants were not treated by the respondents in accordance 

law/ruies on the subject in utter violation of Articles 4 and 25 of 

Constitution of Islamic Republic of Pakistan, 1973.

On notice of appeal, the respondents turned up, joined the
* * ’

proceedings and contested the appeal by filing written replies stating^' ' 

therein that the appellants have got nO'cause of action or locu^ standi; .

against the prevailing law and rules and

IS

I
v\’ii!i

(■flC

4.

that the appeals 

maintainable in present form. They with several factual] and

are are not

egal

I
Iu

J,Page 3 of 12
«. r

• V

!



t !

■

■

. /
'i/

objections 'submitted 'that the appeals having , been filed with malafide 

■ intentions are'’Iiable to be dismissed as the impugned transfer notification 

has been issued in accordance with Section 10 of Kliyber Palditunkhwa
i

Civil Servants Act, 1973 . I

5. . We have heard the arguments and perused the record.

6. The arguments of the parties revolve around their submission in

writing made, in Memorandum of appeal and written reply respectively 

and discussed herein above. i

i$

7. Learned counsel for the. appellant, has argued that the impugned 

notification dated 06/10/2020 is against the law, facts, norms of natural

justice and materials on the record; that the appellant has not been treated
' - ■ .r ■

by the respondents in accordance witli law and rules on the subject and as 

such the respondents has violated Articles-4 and 25 cf the Constitution oi' 

Pakistan; tlaat the. impugned notification dated 0()/10/2020 has been 

issued by the respondent No. 2 in arbitrary and malafide manner; hence.

tenable and liable to be set aside; that the impugned notification dated

06/1,0/2020 is based.oh discrimination, favoritism and nepotism and is
;

not tenable .in the eyes of law; that the impugned notification dated 

06/10/2020 has neither been in the best interest of the public 

in exigencies of service; that through impugned notification, iiie 

appellants has been transferred against the wrong cadre/posr; rhar

service nor

\
;

{ A,
; ;

I
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i! - through impugned-notffication is violation of clause-I and lY of 'he
.5 i

1

transfer/pos&g policy of the Government of Kliybei 'Pakhtunkhvva.

Learned AAG on behalf of respondents rebutted the arguments'

advanced, by learned counsel for the appellants and has argued that the

appellants are employees of Health Departments selected through Public

Service Commissions of Khyber Pakhtunkhwa but their performance as

questionable on the basis of tlieir’monthly progress reports compilecbon

the basis of. set indicators besides their facing inquiries; Ahat the
!

appellants have already completed their nonnal tenure of twol years and u
i

is the discretion of the competent autliority'to transfer a civil servan' ai
. ' ' ' ; . - ■ ' - T' ■

anytime even-outside .of the province; that no terms and conditions of 

their service have been violated; that the impugned notification is based 

on law, Rules and principles of natural justice; that there is. no malafide 

on the part of respondents towards the^appellants; that the application 

transferred in accordance with law in'the public interest; that it is the 

fitness of things to post a right person at a right place to achieve good 

. governance and to enhance public service delivery; that the appellants 

have been transferred within their cadre within the 

if they have been transferred in ex-cadre, the same i
i

the second proviso of A.ct; that the notification issued after observance of 

all relevant i*ules/policy.

. 8.

4

t

are

I
same directorate cx-en

i

;
IS also covered under •

!
I .

T

i
■ 5

!
■■ ;

i

1 ■Page 5 of 12
;
I



■ V

2■

/•
For ..any reason-but as matter of fact, the posts'held by the

appellants as-Drug Inspector or Drug Analyst, as the case may be, were 

got vacated by transfer of the appellants and filled by posting of the 

individuals from the cadre of pharmacists. The appellants inconsequence 

of their transfer have been posted against non-cadre posts. The main 

. defense -of the respondents lies in their reply to para-4 of the. 

memorandum of appeal. It has been stated vide para-4 of appeal that by 

the service rules dated' 09/04/2006, the cadre of the appellants is

• 9.A

I

completely different from that of service rule assigned for pharmacists.
I

The reply of the respondents to said para is copied below:

''The Service Rules does not carry any kind of assignment -to a 

cadre but it specifies the method of recriiitnient and promotion

I

/

prospects which is otherwise protected after the merging of cadre.

Although transfer is not a punishment but to make such like people

punctual, subservient to the public and to overcome the deficienc]

of efficient of hardworking officer to post right person on nghi

place, the three cadres i.e. hospital pharmacist, drug inspector and 

analyst having same basic qualification as required for induction\

through Public Service Commission, were merged to obviate the

'Stagnancy in the cadre. By doing so any drug inspector or an
\

analyst at DTL (who are the cadre of the 04 to 05- persons) can be
f

transferred making them liable to work in Hospital under the close

//Lf-
Page 6. of 12

I

«
\ . ’

). *

\

b



- w:

9*'N
i

v/Cfc versa. Those -wJy)supervision of Hospital administration and!

transferred from hospital to work in the field as drug injector
are vfi-

bottleiioeks andthetremendously working, removing

of malpractices previously ^ne hy iheir

who have been sacked from field duty.

are.

lothighlighting a
•!In other sinvlcir

predecessor ;

sacked are. under probe aiwho arethe drug inspectors 

ProvincialTnspection Team and other fora .

divergent pleadings of parties particularly discussed

cases,

10. From the

' herein before, the main question wanting determination

of the holders of the post of Drug Inspector/Analyst and ot

is, whether vice

versa transfer

Pharmacist is reasonably doable?
■ ’>

For answer to the formulated questions, prior determination ot the

is necessary, as far as 

concerned. It is pertinent to observe thai the 

of -Khyber Pakhtunkhwa made the Khyber Palditunlclrwd

Drug Rules, 1982 in exercise of powers conferred by Section 44 ot Drug

of ibid rules provides definitions of different words

11.

legal status of the appellants and the respondents 

their functional duties are
U

Goverm-nent

Act, 1976. Rule-2 

and phi-ases. The expression “Act” in the said rules means the Drug Act,

Analyst means an Analyst appointed by the Government under the1976.
underInspector appointed by the Governn.ient 

the Quality Control' P.oard for th-e KhyCCi' 

. ■ Pakhtunkhwa Province set up under Section .11 (of the A^hannaey

Act. Inspector means an

the Act. Board , means

t.:

• I'Page 7 of 12
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where drugs are compoiinciecl or preparea on
shop, store OF-place 

presGriptioriv P-art-lI of ibid rules

means a
• '--iL'

relates to appointment and functions oi

rn-Part^irof the said Rules 

and Analyst shall submit iuonthly

enforcement staff. Sub .Rule-(l) of Rule 3
returns .irv

provides that an Inspector 

Fbnn-l ,& Form-2 respectively, to the Board and a Summary

I
on the ;' ;

the area under their respective 

in such information in a manner as . 

sold and to , keep watch on the

overall situation of quality control in 

jurisdiction and the board shall maintain 

to monitor the quality of all the drugs
etc otperformance of all manufacturers. Rule-4 provides qualifications

shall be appointed a?
and Analyst. Accordingly, no person sn.

the ^degree in Pharmacy from University oi
Inspector

Inspector unless he possess

bgnized for this purpose by the Phaririacy Odunci! o;

in the manufacture, sell,
other institutions reco

Pakistan and has at least one year experience

analysis of drugs' of in Drug Control Adfolnistiaiion'or m 

Sub Rule-(2) of Rule-4 provides the quahttcation 

Analyst which is similar to that of the Inspector

testing or

hospital or pharmacy.

for appointment as
The same rules-which in case'of Analyst is 05 yearsexcept experience

. From the givenf 1982 provide for duties of Inspectors and Analysts 

statutory expositions relating to the position of Drug Inspector and Drug

hesitation tn hold that the posts ■ of Drug

with authority of

i.e. o

Analyst, we have no 

Inspector/Drug Analyst are 

appointment vested, in the Provincial Government. The G^^uent ot

Statutory positions

Page 8 of 12
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i: ■f. dated 09/04/2006 -bearing No.'

contained in. sub

Pakhtuniaw^'vide notificationKhyber;

/SOH-in7r0-'04/05 issued in pursuance to the provisions

?..

IF- i
F Pakhtunldiwa ' Civil Servantsof Rule-3 of the iChyber

ion and Transfer) Rules, 1989. laid down the
rule-(2)

(Appointment, Promotion . - 

method of recruitment, qualification and other conditions of service

oolumn-2 of the appendix. The

similar to tliat o1

applicable to the posts specified in

in the appendix is

'Sub-Rule-Ci)- of Rule-4 of Rhyber

qualification . of Inspector 

qualification provided under 

" ■ Pakhtunkhwa Drug Rule, 1982, According to method of recnntmenc
1

of 1prescribed in column-S of the appendix, the appointment^ to the post

be made by initial recruitment while to the post
jb01

Drug Inspector is. to 

Chief Drug Inspector 

respondents in their reply vide para-4 as reproduced herein above have 

.asserted with vehemence that there cadres i.e. Hospital Pharmacist, Di'ug

. Theand Divisional Drug Inspector by promotion

qualificadon for induction 

merged to obviate the

Inspector and Drug Analyst haying

through Public Service Commission, were 

stagnancy in the cadre. By doing so Drug Inspector of Analy.st

same.

3i
■f

liable-cadre of 04 to 5 persons) be transferred making them 

to work in hospital under the close supervision of hospital admmismation-
f \

transferred from hospital to work in the field as Drug 

Inspector are tremendously working, removing

(who are the

Those who are
wT'

the bottlenecks and

Page 9 of 12
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highlighting a lot of discrepancies done by their pre<iecessors .who have 

been sacked'ffom field duty.

12. The reply of the respondents as discussed above revolves around

;

the expediency of filling.the Drug Regulatory posts by infer se transfeiyoi

the., holders of the post of Drug Inspeclor/.Drug Analyst and v'l:

Pharmacists by merger of their cadre to ensure the discipline and qiialirv

of performance purportedly for the public good. We are not supposed to
t -

I

doubt the intentions of the respondents for such expedienc); but, at the 

same time, we have to see that such an,expediency is in confonnity to tlie

law and rules on the subject. ■ Article 240 of Constitution of Paldstan 

enshrines that subject to the Constitution, the appointments and 

conditions of seiwice in the Service of Pakistan shall be determined by or 

under the Act of Parliament in case of the services of Federation and hv 

or under the Act of Provincial Assembly in case of services of .Province 

and posts in connection with affairs of the Province. In pursuance of this 

command of Constitution, the Provincial Service Laws i.e. the Khyber, 

Pakhtunkhwa-Civil Servants Act, 1973 and Rules made there-under (are
*

in place in general besides other Special Service l.aws for particular po.sts 

and services in connection with affairs of the Province. As already 

discussed above, the notification dated 09/04/2006 issued in pursuance to 

Sub Rule-(2) of Rule-3 of (APT) Rules, 1989 is there which laid down 

the method of recruitment, qualification and other conditions of sei’vice

Page 10 of 12'wi
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applicable to the‘posts-of Drug Inspectors of different ranks, thus, in
I

presence of‘a-degal instrunient like notification dated 09/04/2006. having,

ex-cadre post to fillstatutory- barking, transfer of a. Drug Inspector to 

■ ' .the resultant vacancy by -transfer of a non-cadre officer is seemingly not 

credible. By the impugned order dated 06/10/2020, appellants holding the

an
1

posts of Drug Inspector and one among them holding the post ot Drug 

Analyst ■ were transferred from their respective posts held by them in 

relevant cadre and, posted as Pharmacist in a wrong cadre. The

notification dated 06/04/2006 as far as coiumn-5 of its appendix is

concerned expressly provides for appointment of Drug Inspectpi: througli

initial recruitment. With this position as to-method of appointment oi

Drug Inspector, the post held by him cannot.be filled by .transfer or

promotion from any other cadre albeit the person in the alien cadre inyiy
s ‘

possess the qualification similar to the qualification of Drug Inspector. In 

holding so, we derive guidance from the law laid down by august 

Supreme Court of Pakistan' in the case of Muhammad Sharif

Tareen...vs... Government of Balochistan (2018 SCMR 54).ln the
I

ibid case, it was held by the Hon’ble Supreme Court that a post which is 

required by the rules to be filled by Initial recruitment cannot be fllied bv 

promotion,, transfer, absorption,: of by any other method which is not

provided by the relevant law and rules. Furthermore, after making

reference to the law laid down in the case of Ali Azhar Khan

-"i• i
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held asSindh (205_SGMB^S1. it was
"" ^ “■ ■ a . -.'. . - ■ ■' .y'- ■•'•1'-

ttaloch...vs
1
i.:..follOWS \
'I

of the paragraphs reproducedThe quintessence
above is that the appointments made on deputation^ 

by transfer under the garb pf 

exigencies of service in an outrageous disregard '^ 

merit impaired efficiency and paralyzed the good 

and that perpetuation of this

“8.

■ r"

by absorption or

governance
phenomenon, even for a day more would ,further

the state of efficiency and gooddeteriorate 

. governance.
For what has gone above,; all the appeals with their respective

i
prayed, for. Consequently, the impugned order is 

directed not to transfer the appellants from 

or Drug "Analyst as the case may be. Parties 

File be consigned, to recoyd room aftei

!

13,

prayers are accepted as 

set aside and respondents are 

the post of Drug Inspector

left to bear their own costsare
i

completion.

'Z

(AHMAD^lLTAN TARHF^I^T
<^5

•S

■

Chairman

(SALAH-UD-DIN)
Meinber(J)

announced
06.12.2021 •4

|)V' fi"

0C9

6 c/

■r>- •
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GOVERNEMENT OF RHYBI^R PAKHTUNKHWA 
HEALTH DEPARTMENT

ISI ii
CimIDated Peshawar, the 22.08.2022

i

Ii»1 notificatiom

NO.SOH-l|[/7.767/2n77(nnirlnsppftnr)-- In compliance of the Service Tribunai Judgment dated 

06.12.2021 in Service Appeai No. 16578/2020 and Consequent upon the approvdi of competent 

authoritjy the posting transfer orders of the following Chief Drug !npector/Drug Inspectors/Drug 

Analyst is hereby made with immediate effect.

il

ii

«

il?i
iiSNO fVame of Officers & Designation From To Remarks

k1 ?yed Muhamrpad /\sad Halimt,
Chief Drug Inspector BS-19

Chief Pharmacist (BS- 
19), KDA, Kohat

ISChief 
Inspector BS-19, 
District D.I.KKan

Drug Against the 
vacant post Iit •ft-

2 Jayyab Abbas CleL Drug 
Inspector BS-19 IChief Pharmacist {BSt 

19); Services Hospital 
Peshawar

Chief Drug
Inspector BS-19, 
District Abboltabad

Against the 
vacant post

•fAttiin ui Haq Senior Drug
inspector BS-18
Arif Hussain Analyst K-18

3 Already under report to DG,^ DG&PS on account .of
disciplinary proceeding under E&D Rules, 2011.
Senior Pharmacist (BS- 
18), Services Hospital,
Peshawar '

;
4

Drug Analysl- .(qs- 
18), Testing
Laboratory (DTI.) 
Peshawar.

AgajfTsJ the 
vacant post

V- iIii
1 B

5 •Manzoor Ahmad, Drug Inspector 
BS-17 ;.

1Drug Inspeclor (BS- 
17), District Peshawar

Drug Inspector (BS- 
17), District., lower

Against the 
vacant post iI mDir ^■m!.6 - Zia Ullah Drug inspector BS-17 iDrug. Inspector BS-i7, 

District Lower Dir
Drug Inspector (BS- 
17), District Bannu 

Already under report to DG, DGS:PS i 
disciplinary proceeding under E&D Rules. 2011. 
Waiting for posting at 
Directorate of Drug 
Control &; Pharmacy 
Services, .
Pakhtunkhvva,
Peshawar

ifAgainst the 
vacant post 1mli7 Muhammad Shbaib Khan, Drug 

Inspector BS-17
^hazada, Mustafa Anwar Drug 
Inspector BS-17

on account of
i8

Drug Inspector {BS- 
17), Distriirt Karrak

Against the 
vcacat post I

i:
.V Khyber

X-

P
$. \ mIw;■

§f-sd- j;
I

SECRETAR\r TO GOVT OF KHYBE R PAKHTUNKHVVA 
HEALTH DEPARTMENT 1'4 IEndst of even No and Hato ii Iiai I
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PS/c.SKhyber Pakhtunkhwa
Diary
Date: -J3.^ > - X 2—-

>

To,

^2.6-The Worthy Chief Secretary, 
Khyber Pakhtunkhwa Pes?iawar.

Subject: DEPARTMENTAL APPEAL FOR PROPER IMPLEMENTATION
OF APEX COURT JUDGMENT'S REPORTED IN 2022 SCMR 

439 READ WITH LETTE^DATED 14/02/2022^ WHILE 
PARTIALLY EXECVtiNG THE KHYBER PAKHTUNKHWA 
SERVICE miBUNAVS JUDGMENT DATED 06/12/2021 IN 
ITS TRUE LETTER SPIRIT.

Respected Sir,

In pursuance to the judgment announced by Honorable Service 
Tribunal Khyber Pakhtunkhwa Peshawar vide dated 06/12/2021, on the 
subject note above, the undersigned humbly submits as follow.

; 1) That, the august Service Tribunal accepted Service Appeal 
No. 16578, in respect of undersigned and set aside the 
transfer order in its judgment passed vide dated 06.12.2021.
(Copy of the judgment dated 06,12,2021 aUached as 
Annexure

2) That, the Health Department issued an impugned notification 
vide dated 22.08.2022, while partially executing the 
judgment of august Service Tribunal.
(Copy of the notification vide dated 22,08,2022 
attached as Annexure

3) That, the above impugned notification is violative of the 
subject ju dgment passed by Honorable Supreme Court of 
Pakistan by not disclosing the designation & name of the 
Competent Authority being an illusive & elusive term.
(Copy of the cited judgment attached as Annexure, “C”),

4) Thpt^ri this regard the Judicial Wing of the Establishment 
Department has already issued crystal clear instructions 
vide dated 14.02.2022, to comply with the judgment of the 
Apex Court in its true letter & spirit.(Copy of the letter vide 
dated 14,02,2022 attached as Annexure

. , Keeping in view entire of the above, your kind honor is hereby 
requested to please review the impugned notification while executing the 
Service Tribunal’s judgment and to rectify the same in light of judgment 
passed by Honorable Supreme Court of Pakistan reported in 2022 SCMR 
read with letter dated 14.02.2022, which has a binding effect on the all 
state’s functionaries/Judicial Authorities in term of Articles 189 & 190 of 
Constitution of Islamic Republic of Pakistan.

MANZOqFr AHMAD, 
Provincial Drug Inspector (BS-17j, 

District Peshawar.
Copg to:-
Registrar Hot vHeService Tribunal Khyber Pakhtunkhwa Peshawar.

(C.MANZOOR^AHMAD, 
Provincial Drug Inspector (BS-17),

1
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Al! communicBliun shnuKi bu addi tssei: la llm Uireclar General Drut Gonirol G f^crna^Y ^iBi viceiT ;

No ■ 1042-47

I'-- >1 ■%«#

LI I'X U 1.J V.' 1 >1 1 < V Va■ k

11
li'■ J DC. I^hono: ./DGnCPS/2q22

Email: difectoratedcpsgjgmail.ccm Dated the Peshawar: .Jil 1’ IQ I'lOtl

•: il
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1'I'o 1j.
''

.. 1. Mr. Syecl Muhammad Asad Halirni 
Chief Drug Inspector (BPS-19) 
Dara Ismail Khan.

2'. Mr. Tayyab Abbas •
Chief Drug Inspector (BPS-19) . 
Abbottabad.

•3. Mr. Manzoor Ahmad 
-Drug inspector {BPS-17)
•Dir'Lower.

.:4..-'Mr. 2ia UUah . ;
Drug Inspector {BPS-17)

: Bannu. ' . ' •
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Subject;; EXPLANATION.. ~

Reference Government , of Khyber ' Pakhtunkhwa Health Departmeiu, 

Notification No. SOH-Itl/ 7-262/2022(Drug Inspector) dated 22August, 2022 and ihis 

■ Directorate .Endorsement'No.9I7/DG,^ DCFS/ 2022 dated 25^'' August, 2022 |copv 

enclosed):

1m
?J.'i

jsiv'.

11C ' Whereas the Competent authority issued your transfer order referred abi.ii-e-' 

in the compliance of Services Tribunal Peshawar judgement dated 06-12-202.3 in sirrvicc- 
appeal No. 1657S/2020.

• _ ■ Whereas you are. not obey the order of the .competent auithorily and your • 

.arrival/departure report is not reached'to tnls Directorate after ifie lapse uf t:.« drns I2 

•months &. 8 days), time Period. It tantamount your disobedience'in..ihis Regard, ii. i.iwi 

taking compliance of order of the Government. •■ -..•

You are hereby called upon to e.xplain that why• disciplinaiy,'i.irnceedi.iiL', 

under E8:.D Rules 2011 are not initiated . against 'you for lioc .-.u-iking 

stipulated, period ' after issuance pf the notification No. S'Ol'l-ll!/7-2ri2/2i)22if)rue, 

Inspector) dated 22”*' August, 2022 and Directorate endorsement No.y 17/DC, Ut.’PS/ 

2,022 dated 25^‘‘ August. 2022.

& I'h
%••;

II•f

;;

i
■6 iS
i

pii'i ;(
i I

J i
I

■ ■

A>
Hi \

A'>\V :: '-DIREiCTOR GENERAL
Drug Control .i Pharmacy Services \ 

Khyber Pakhtunkhwa Peshawar. [•;
€mm i!

! ■

Cc: i ■

i f
11. pistricL Account Officer. I^sh^war, 'Kohai. D.l.Khan, AbboUahacl, Dir Lowci' A. 

j3annu,
2. l^ection Officer (H-lil) Govt;, of KP Peshawar Health Depariineni with rdeivncc- ui 

|-le4lLh Departmcail letter No, 501-1-111/7-202/3022, (Drug Inspecuirj daivd .1.'"'' 
August, 20'22.
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i ItOVlNCp OF SINDH and others—PetUioners 
. Vlt.su.s

m
^ //

an] I

: SHAlIZAa HUSSAIN TALPUR-Uespondc,,.

. Civil Petitiijn No. 407-K of 2019,
1mm

decided on 30tli December, 2021.

13.03.2019 passed by th, Sindh Service Iribunal ac ka^elri in; the Judgrnem dated
= ^ci'vice Appeal No. 815/2017)

: Cooperative SocieliL~App"lif„'enUe”ality3(l)(i)-Speeial At.di.or, 

™v.ne,al Uubiic Service Commission (hhe Lmmfssion' S ' 1
secretary. Cooperative Societies was not authorized ,

IS 5'

11 i

Si
t m17. 1I 1

: Auditor”' Coo°pefatw|'sociftifs“rowl7M^^ appointment of the respondent trs i.

., tcspondcnt;;ihere ts nothing therein regardine the nnrrh^ relevant nottfication appointing the 
: ot Special Auditor, how many had pafticipafe^m th^' teaflid 

mterv.ew. apd culminating in a seriatim listing r f the ann . a.td ■
he respontjent was pre-selected and appointed bv h- Set' ‘ r 

done withopt making him take any test and/or interviev; ^“operative Societies and this tvas

SJ i1;

*

I
iIcompetent authority. lithout dlclosS thrd" signal d ‘er.n

also did notidisclose that he himseirwL ^he eln ? ' “"'“‘‘‘y- ^‘i^'arettn v
lb position.; To enable himself to appoint th^reln^nTemTh 
pos.non ofSpecial Auditor from Grade 17 to Ort* ^6 and , downgraded the , C
the lespoiidgnt went unnoticed the Secretarv dh'l 1 ^’^‘"een him and ^»««»!». M „„.'r.,SE " ......... .

IS-i
i I I
i
S
Cf-fComtnit^Sf ‘ w'^i^imr' 17 Comm.ss.on Cite

.buleci 01 appoini a person in Grade 17 In selecdL anH n ■ auilit>ri2cd lo ciKicr
die Seerctary had. acted . illegally. RespondLit was Auditu,-
appointed a, Special Auditor, andf,t would not m r ^ott,mission ..vet he was
Spectal Autlitor was in Grade ,6 becau e se c ion to C if''’ “ "
Commtsston. Appointment of respondent as SneclarA , A, ,s ahso to be done bv il,e
(b) Civi, service- ^ Spectal Aud,tor was paienily illegal.
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- Appointipent—Use of. memorandums, .hisiruciions,‘''Lller\ind Tthercom‘'‘‘“''‘^" '‘' “‘“'‘^“•^“''11. orders, olllce 

compeieni. authority' but Without discio^inp ^ i Using
policy and also against the nnhiiP ■ . ^ peison s designation anil. UiosecomminingS! illegalities

the icrin •
name is against public 

lo be cuinmiued uml
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power Sw s '-‘'‘-.serdses ,,
person wht, js su,,posed to be the co.npetmu au^i^ 1“ '’® ‘'‘^“'‘^'“‘ion and utune of the .i|
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V i
J- ■ 1 he use of vague and imprecise language,, such as. ihc compcieiu aulhority; in IcgaiSJaiA is 

anuihenu) and oClenlimes results in avoidable disputes, vvhich unnecessarily cunstmiSwSncI 
public resources. The use of accurate and precise; language helps, avoid disputes. .Using the term, ihc • 
.conipeieni aythoriiy but without disclosing such person's designation and name is against public policy 
■and also agi^inst the public interest since it laciUTates illegalities to be commilted and protects those 

• eommitung them. Every functionary of the government, and everyone else paid out of the public- .
.exchequer, serves the people; positions of trust cannot be misused to appoint one's 
je.xcrcise power. • kj'

I

1

own er to illegally

fherp IS a need, to put a slop to the use of liie illusive and elusive term - the comDciehi auihoriiv 
■- .without disclosure of the competent authority's designation and name. Tlvirefore alMhe Piovinci d 

■ Hh^h Cour^in ^ Supreme.eourt-and all High Courts, and through the'Registrars of ihc
'I d tiSr e.nL? f . issue requisite orders/directions thalThCy

' -noiifc^^ fu^tionaries, semi-government and statutory organizations whenever issuing
dW os^the-Hp^ r= A instructions, letters and other communicatimis must ■

ISC lose tl e designation and the name of-the person issuing the same toensure that'it is by'oh vvho is 
legally £iulhc|rized to do so, and vvhich will,ensure that such.person remains accountable.

. -^Saulat Rizvi; Additional Advocate-General. Sindh, Ghulam Rasool Mangi, Advocalc- 
Al, Gul Sanjram, Deputy Secretary and Abdul Lalif QazifDepuiy Registrar for Petitioners.

: Advoca“ Ch.. .

m

MSI

I
011-] Record,

iim■ Date;of hearing: 30th December. 2021. 

.JUDGMENT'
i

•s

AdT, I'T ‘'’‘= 'Cooperadon Depar.n,a,t'. The learned
■ to l e cltlTuv "r?"" ' o 'Cooperation Departnrenf is another name
19S^?rs fb W He However, he states that- the Sindh Government Rules of Business; '
to d^^mems hv H ' Cooperative 15epartment., The petiiioners are well advised

■ to departments by the names mentioned in the said Rules, and not to cause needless confusion.
• 2.

m
I.n

10 refer
u

i■ ■ ■ineo„llvI!.Te'ra''“a'‘^‘^° ^‘“1“ "’o;'■espondenl was terminated from service because he'
posteould on ^ postiof Special Auditor by the Secretary of the departmein. This ' ■
ator'^anriesunf m IT"?® through'advertisemerds which set out the eligibiliiv ' -

'ernmissiotf The r' ■ by the Sindh Public Service Conimissiui,. filie
commission). The Commission would then recommend the candidate who had attained the highest

. lor appointment Referring to the Sindh Public Service Commission' (Functions) Rules 10011' ' ■
. ( die Commission s Rules') he, stales that the position of Special Auditor is a grade 17 position -md • s
■tosulorrh?s'er:'^- ,1': coimni'sl:

. lo support his contention that the position ot Spe.iial Auditor is a grade 17 position the learned'AAG 
' h'll toecTal Aud'to“‘^®'" ‘'"P pr^eding the respondent's appoimmenfwhich .shrnv '

I'y Mr I Iz uTnan -r 1“ ^'r'd' I ‘’“""“I; )a' was appointed
■ clowncraded the bneirn^*'^ r ^ Secretary ). However, before appointing the respondent die Secrelarv'■

■ amSd^ r a" '''“‘il®'' 1“ n erade 16. which he did because'a Seerciarv i's
^ authoiised to make gr.ade 16 appointments, as provided in the Sindh Civil Servants (Appninimciii
^ f it'be rnc“e"ded Z !l' '‘''"r c '^PP“i-‘"-’.‘' The learned AAG submits

It be conceded that (he position ol Special Auditor.vyas
poM had to be made by the Commission.in

wu.s •. im
1

I- &

1 Ii
a

yi5 iI'- It-i-1
ithat, even

a grade 16 position then too selection to ihi.s 
terms ol Rule 3(l)(i) of ihe C-umnii.ssion'.s Rule.s.

3. The.petitioners initially contended.that the Secretary was the respundciu's bruilier hut in tlw '
iint to sLZimvTdZ withdrew this allegation. However, the learned AAG poims uul ''

e he Secre ary .nnd.;the respondent resided togeiher at the same address which was E-9:' Ulock-ll 
ikistaii Linp oyees.Cooperalive Housing Society,-Karachi (as confirmed by their irlLi.i.y'card , and 

. iheie was a dose iiexu.,. between ihem. Therefore/.he Secretory had n cOnfL, or.inlei.es?a,;d tould
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Urachfdatedthe IOlhMay, 20l3 

notification

Im-life PI
ill|\-;

iii«m mapprecuiic

mSINDH

IN.p. S.O. (C-Iiyi-H 0/9rt 1 "5 r\n ti, • 
jintj with the approval o't the competeTauthodt''m" 'shM Com,„i„ee
BS lAV “S Special Auditor , CoopeV^ive : s ? '“‘^

. ,.e. Ra, 10000-800-34000 on regular ba^: °^P^""'"’'

?xistin8‘'vacun“w,'thtmCd?atreffm
SGC1<.ETARY TO THE

#

?: 1;•••;
S
atin Societies Hyderabad aguinsiive- i

tf. Bgovernment of SINDH
The learned AAG I I^ -spondent'a name (or conrplete name wts 'Mir SL'p ''“"-«r,

^ the-designated competent authority L rele format 'hat the Secretary lumaelf
■ Che Notification did not disclose this^and th^ Ser ^ ^ i® '“PP'“'"'"““ ‘o grade 16 positions but

s^nature, Structuring the Notification In thi bfc ' T ‘’is

2014 and the respondent belatedly fi"ed d^pVrtmemaUppeL^''^ rN^ trom service on 10 February 
depadmentai appeal was filed .well beyond the pi ,'ted m " ^0' ^■ Therefore, since the
d. snnssed the appeal filed before it on Ids arl'd „L " 'P'P"""" "svi
departmental appeal -was condoned by ItellM' 1 '“n-' belated filing
senace as a void order and that such a void o der co dd h ‘''‘= '"spondenl . Iro.n
scbmus that the order dismissing the respomi e 'P'"' 'cl AAO
and could not be categorised as a void order And havi^ "““'dance with die law

r ~ is  ̂nlni:2r ht tr
e. "|doyees Who were no, re,uir:i

supports the panned

because of any alleged illegalities oommiLd by le'D^rtmenrin'"'"^ - 
d. We have heard the , n ^'""Tlepartmcnt m appoint,ng the respondent.

‘ --crd^We had '‘i'-eted the7Ilio“lrtSld 2o'd ‘b^'docunlts on ' I I
Ide and documents pertaining to ihe apllml; 2021) to produce the original i I
appointed as Special Auditor. Such file/documents hivfc h '>“« he came to he
01 the respondent and contain only the Nolificalion 1 ""P ''“'“b counsel

'herein regarding ,he number of perlns wTo ad '? ,'■^‘^■"'“'1® There is nothing
. "'any had parlicipaied in the test and interview he relit! nl ‘ ^'"i''"''.Tow

"’ “ ba'ins of the applicants in the order I meW 1"'“'''.'““""' interview, and eulminaling' : p
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: paintments to a grade''i6''pos‘ition‘^Trentbi?hitTdf"t^^^ authority in respect of

iTlcyally downgraded the position of Speciai Auditr ^ h ‘ha. rcspondenu the S^reitirys
;;-.s betwpen hint and I respond Apri, to ensure that thi -
Urerespondentin,heNo.ificatio„andiehou..henantesaha^S::;ti:rSl^^^^

..rroduct;^:;:;:^:^:;::;"^- vide notificatinn dated 10 February 201^ ST

m( ,!•;0■'|lI \ :
i.
•i 1ii: inI

: COOPERApoN department GOVERNMENT OF ^INDH

Karachi dated .the 10th February, 2014
•notification I

v-T'
Shalizad° Huill,^SphcL^udilor 00^™'!°*' “e Pompetentpulhority -the services of Mr. 

temmated with immediate effect on the oSdTthat'tr'^'' (BS-ltj) Hyderabad are hereby 
Soc fties (BS-16) is to be f.iled thrlgh s“ubn:
post i has not taken from the purview of Sindh P hlf r - o'""''™ above, said
appointment of Mn Shah.d Htl^sain by i “Sil'^nlir

IBili

»m.m; (ALI AHMED LUND)

SECRETARY TO THE GOVERNMENT OF SINDH 

i by the ^=^ected

not the competent authority to appoint the resoor dem Tr^ ^“retary was
: appo.ntmenlot the respondent was illegal he was terminated from'TrviU"""'

whether the person selected cLw’T'*l|totnie7by'the'sr*'''''''^ Cooperative Depurimciit and 
law and rules. The Sindh Civil Set-vT^^ T 33'w "" ^P'’'-'l>ir
I'akistan in connection with the affairs of the P • *” """ ' “ ‘‘PP°‘"‘"“=nl oi flose in ,'ll,e service „l 
Act, 1973 states, Chat: Provtnce ol Stndhf Section 5 <..f llu; Sindh Civil Set

i iliii1 m
rl iIs

is y

11 IIm m
Imvaiu.'. Mi m Iw5. Appointmems.-Appoimmenis to

Of tli& Province shall 
auLhoriscd by it in that behalf.^

prescribes "In

(1) The authorities

i'5

I i
made pursuant ig the Sincfii Civil Servams AcirW?! 'Sg! i

ii.icompetent to make ^ointment to the various posts shall be as I'olluws:

Appointinp Auihonty" T
j__ .Secretary concerned.

■.pim
S.No. Posts
6. iJ Posts sanctioned in Dasir ScaIe-16

Ititrrvice Com^i^iomTIm ^el“nf 'vas enacted to eslahlish the Sindh Public
whereof is reproduced here “ Com.n.ssmn are stipulated in section 7,d.e relevunl TIn f

7. Funciio

(i) to conduct tests and

II
1■I 

|: 

I
■ i
■ t .Commission. I he limclions ol the Commission sliall tie, 

e.vaininations for recruitment for initial appointment 
(a) speh posts connected with the atTairs of ilie Pro 

' . Pursuam to the Sindh Public Service Commission
■ ^'°'”'”'ssion (Funclions) Rules, 1990*

ns

'I
tc - ■

iVince of Sindh;

Act, 1989 the Shidh Public Service 
were enacted, rule 3(l)(i) whereof stipulates, that; I
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provisions 01 ihese conduTi.

•■ ■ I’

i >i-Ie Sed iXs;;;l;er "'
melees cJ^dWa.es/andTet *' Commission which

-=%r4s;T£‘rzir*;;:^•.-/..uervpw of all applicants, but this too warnC doL

Miikesh Kuinar^KararaconLaL P=""'’“> “‘"S"'- TIte learned Mr.

sUection of the candidate by the Comnh^ion in Ihese °! '^“ditor was to be mt.de alter
. Iitbuna could categorise the respondent's'teraiinatio ‘he

overlooked, the relevant laws (raentLed above) and dtrenarl'd t'b“ “ The Tribunal
departmental appeal had to be filed by the responden rte T n " f. period within which the
not sustatnable and has to be set aside. Phe Tr.bunal's tmpugned judgment is clearly

.....
Notif,cation whfch shield^ himsed in 1 ‘■'PP“''“'''h ‘he respondenl. The

au.l,on.^,,d one Which also concealed his connection f

, «8na,iot|rinsta.^X'Sennte W MiSt“S‘ rr‘’"°"“ Tcrson's positinnr.
I he same a|so holds true with regard to Federal .nH „ o ^ ‘ Governor, el cetert,
duvejnments' rules of business, it is an ind^^wi; ’wte^ld^ a -
l ostl.on e.vfetctses. power. Merely menlionint. the ^ ^ P“‘‘‘“'' Grille 01 siiel, *'
dcMgnaiton, and name of the poLo who !s su7,s'7'’'?"‘ dtselusins; ,|,e '
ihe'sc'nn^ Noh-disclosure serves lo obfuscate and enables die authority' j.s iaicrif ■ S I
die Secieiary was not authorized to anooini he I '‘‘cBaliites to be eotnmined, in ,|„r e-,.;.. I
coinpeteni authoritv clonk u/,=. . appomi the responaent but mahapecl' to dn hr. ■-
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iliiCOURT MATTER

l\ ^ o m9.6h*§^ GOVEl^MCNT or ICMYBER.PAKl mif^WA 
hS TABLISHMENT DEPAR'I MENT 

(JUplOlA^L WING)

WI mIII'
5^

5

iNo.^SOiUi-DI-AaD/I • 1/20211 , ^
.Diucd: Peshawar, ttie i’4.02.2[)22 ^ ; 'To

Tiu‘ Senior Meinhor Board of Revenue.
The Adtiilional Chiel'Secretao', P&l) Departinent.
AH Secretarieii.lo the (;.overnment of Khyber I'akhtiinkhwa. '
All the Commissioners, Kliyher Paltlitunkiiiva.
The Secrelary, KP Public .Service Coni.inis.sion, Peshawar. 5 
All Heads ol'Attached Dejinrlments/Auiononuius BuUit^inJvP. 
All the Depot)' Coininissinners, Khyber Puhhlunkhwa. '

:fl
A-

■ 2. II
3.

Wm4. i11
minI6. I7.

•! ii

I
illI

iQjPGMENT AS TO DISCI.OSURE OF DESIGNATION A- NAMI^- OR 
"COiVIPETl'NT

notifications-
111THF. A UTH() RiTV"  wnnj;:

_________ 0FFK:I!: ■ 'MFMOkX-NDliMS,
LNS'l’RUCI'lONS. LFT'l'ICR.S AND O'l'IIKR COMMUNlCA'l'IONS 
FTC. ^--------------- ——— •

ISSlKNt; -mm
ORDFR.S, .111i Si

|e)
V . mmI .1 <ini direcied to rei'er lu ilie subject cited iibovc and ti- si.nie that llie 1 loii’hic.

pupreme Couri of Pakistan in its .ludgnietii dated 30.12.2(12 1 passcif ili iliCC.-A No. (.2-K uf ' 
'p02l arising out of C.P No. 407-K of 201 9 has pas.scd 

pperative pan wliereof is rcpruduceU as uiulcrr-

m
Wi 11cenam oi’ilers/, given diieci'ion;., ilic M

B
Sif
i• r m“For the reasons mentioned aliovc, ihis.peiiiibn is convened into an appeal 

and allowed and the impugned judgment of the Tribuna! is set a.side. w'e .
1i'i III3^1

arc also convinced that (here Ls a need to put a .stop t.rthe .u.sc of il,e 
, illusive and.clu.sivc term - l.liC,cdm/;eA'/// o/d/ibri7y wiihuul di.sclo.surc.

%:
of the conipcteril authority’s (le.signation and name: rherel'ore. the 

Kltyber 

Registrars of the 

ilie UcgiMiiirs of the 

are rci^uir^d to issue 

and. their

M
1fiovernnienis of Sindh tpeiiiioiier -No. 01) Baiuchistan. 

Pakhtunkluva, Punjab, the Gov'enimenl. of Pakistan 

Supreme Court and all High Coiirts. and through 

High Court’s all Disuicl and .Sessions Courls,

I
I

i
i. iIII^3. (
& i
I

requisite orders/ directions that ihcy 

functionaries
re.spective : -

s I a 1 u I u ry .urganiza t iun.s
;

incmuranduins,

Hii

I.
semi-giivcrnmeni.i and

whenever issuing notillcalioiiY orders, -oflice i.- ssiiinstruetioii.s, letters and other Wi ■communiciitions must disdosu rlw 
tjesignalion and the name of (he person is.suin|. tl... ....... ,,, 1.1I Iensure IP: ii. 11

n
.•i.

o i %:. II. S3 If ;sl3r
;v:-

■

I 4¥ IIa' m
■k'f'''

1
»II
il
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y. 1IIIII2 -
. fhiu it is i^y one wlio is It^e-'ily aunioi-ized m

!; : IIlo iio so, and which will; ^ensure that siich

. :j. be
Iperson remains msemrn.h c Copies of this Judgm

sent to the Secretary,.Establishment Division r
lothe rhl.fQ of Pakistan.10 OIL Chief Secretaries of the Provii

Capital Territory. Registrars

who are directed to issue

same in

cm
fi: I1I

- . 'oces, to the head of the Islamabad 
o^' .iht Supreme Court

M-1I
■K

II. 
il

and ail High Courts m
requisite orders/ directions £.ncl io publish the

their respective gazettes
or ask the concerned government to do

Compliance report be submitted forSO.:
: ;befbre I Maich 2022.”
I*.

consideratio.a in cluunbcr by orour i IIii
m

i
ions coiiiainodlKI

1:You are llierelbre. 
m the said Judgment in letter &.

m‘eqiie.^Ial to comply with tlic orders/ direcii 

spirit in' lutare.

i4:)

Ii
*Ii(--/■i/c/ Secretary. Covi 

A.7i>'ber Pakhiunkliwu
f>!

1'^
Cony lW,rdc.dr„r i„Conn:,(ion .
I Supre,,,. an,,', on-akisn„i M l5l8„K,bd
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PESHAWAKHIGH COURT; PESHAWAR

form “A”
form of oruep. sheet.

■s-LUSeriai No of 
•order or 
proceedbg

Date of Order, 
or Proceeding 11 lii

ii2
‘ 3

.W.P.No.3f5p8-P/2n?P1 I28.09.2022.

Fresent:-: . Mr.Noor Muhammad . Khattak, 
Advocate for the petitioners. '

i®

•••••

:1
s===: i

M
% iiS-M-AHIQUE 9HAHJ, Through instant writ 

petition, petitioners have, approached to this court 

with the following prayer:-

ISi ii

ii11.'i

ISspproprl.ite writ may kindly 
■be Issued to declare the Impugned 
notification vide dated 2Z0Q.2022 to

°L i®'™ “Competm
upon tPe

illM Ii i
1

i
Authority'', as lnetfecUvt< 
rights of petitioners, vir/rPc>ur mandate 
of law, lllBgal. unlawful, 
unconsVtutlonal. Impracticable, 
invalid, void ab InIVo and ultra vires in 
llgjit of the Judgments cited as 2022 
SCMR 439 narrated under the roof of 
grounds.

lliii
ISi SI
I-Im ii

1- 2. • Further, a writ of mandanios- 
: may also be kindly Issued directing 

iha respondents No.1. 2. 3. (Provincial 
Govornment) defined under Article 
129 of the Constitution of Islamic 
Republic of Pakistan to act strictly In 
accordance with

i-:i

i; ii;law. . while
communicating the respondent No.OS, 
to keep him bojnd for 
notJfyIng/publlahIng the orders/l 
directions contained In the Judgment: 
‘?/fed as 2022 SCMR under proper' 
authority In the oWclaf Gai'.ette under 
Section 20-A of Genera/ Clauses-Act' 
to take a legal effect "

liililIS' 1
Is'

i

IU

n- iif. i- # •ii
in essence, the petitioners2. iiI'are aggrieved .!

from notification No.SOH-lll/7-2a2/2022(Drug 

Inspector), issued by respondent No.4 being in
II

1 aviolation of the judgrnent of the august Apex I
ATTEsfe-0> ' 

:EXAMINEIiri>/ ' 
PeshawarHIghljoprf

11^sI Ii

11s. ■■■(I

mm

I
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ImiN f.X
v>>I li

Court rendered in Province of Sindh and others
Vs. ^hahzad Hussain Taipur, reporte^as/2p22

‘mI
€ 1li:SCMR439). 1

3. Heard. Record perused.

Perusal of the ibid noijfication 

reflect that the said notification has been issued 

pursuant to the judgment of the Khyber 

Pakhtunkhvya Services Tribunal dated 06.12.2021 

in Service Appeal Na.1657ay20:’0. 

reference, the said notification is 

. beiow:-

t
. \: I4.
would

I
I i'S'! HS1 ^ Iim m

■■ iFor ready ISi mi%I:
S

reproduced
«M I. i

mitr'..NOTlFICATiOM

?h “PO" Ihii approval, of compelenl
authonty ihe posSag/lransfer orders of Itia following Chief Drug

11i

Mi 1 mm 1;:;'V

1P
I

1
m E’lis. ■*Nim* of Offlctn 

SOMlanitlQn
Syed Munanimed 
Asad Halliiil .CMel 
Diuy Ifispeelor BS>

Fram To Rimifki' ■No.
If-J. iChief Pharmadsl

(BP-19). K0A.Koh si
Chief Drug Agalnsl ihe 

■if^lposl . iInspeflor (BS- 
13). '• Wstricl 
O.I.Kl)an

M-
19 11ii-V-2. Tayyah . Abbaa
Chi^. . Diug 
InspeclarfiS-IS

Anilnul Ha)Soniof 
Drug bupecior 
IBS-IS)

Chief PharmaUsl
(BS-IS), SorWiOs 
Hospital. Pe^Bwai

ilChief Drug Against Uia 
Inspector (BS- vacant post 
19). District 
Abbott abed

n, , „ OG, 0C4PS on account ol
OlsclpUnafypfDCBflilng^m^ef 640 Rules, 2011

ilt;
mm

t

3. , me^vm
Already under rejtorl

1114. Arif Hussain.
Analyst BS^18

Senior Pharmadst 
(BS-lfl).
ifosplt^ Peshawar

Drug Analyst
(BS-16), Dnig 
Testinii 
Laboratory 
(DTL), 
Peshawar 
Drug l ispectof 
(BS-171 Dlslrtct 
Dif Lower

1Against the 
vacant post

liServices »

w IManroof Ahmad
Drug lh^d:iDr BS*

Drug Inspector . (6S-
17) OlsIricI Peshawar

Agalnsl the 
vacant post 117 .

Zia UHah Dnjg
lnspec(orBS-17 >

Drug Inspector' (BS- 
17)0lslrtclDlrLavyer

Dmg Inspector
(BS-171 District 
Bannu

Against the 
vacant post

I- iMuhammac Already under refort ti DG. 0C4PS on accounl ol 
Dlsclpllnaryprocoeillng inder E.iDRules, 2011Shoalb Khm Onig 

Inspector B 5-17 . 
Shalupda Mustafa 
Anwar -

is
^5" IIIWaiting for posting at 

Olrectorate of Drug 
Control & Phamitcy 
Services. 
Pakhtunkhwa, 
Peshawar

Dnig Inspector
(B&17)Dlsm

Agalnsl the 
vacant post' Drug 

InspedarBS-l? Karak liKhytieri

tI '/ t

______ _______
ATTEg^D

E.XAMi}n^
PesfiBwar mgrii Court .
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*
, Secrelarv to Ciovt. of Khyber 

Pakfitunkhwa Health DepartmenL

Ibid notification clearly reflects that the 

same is based upon the judgment of the Service 

Tribunal dated 06.12.2021 passed In Service ^ 

Appeal:No.ie578/2020 of the petitioners, tn fact ! 

the petitloaers through instant v^.rit petition under 

the gujse of the ibid judgment of the august Apex 

Court, seek setting aside of the said notification 

being violative, of the ibid judgment of the august 

Apex Court.

i
%
X-li-:
i

*

• • .I

i
i

I‘r . m
lili

#

ii
I
I

■ The matter of the impugned notification 

revolves nround the posting/ transfers of the

I

.I

i
petitioners which squarely falls within the terms 

and, condition of the ■servlc's of the petitioners

II
!•

provirted by Chapter II. of the Civil Servants Act. 

1973, which are Indeed amenable to the 

.jurisdiction of.the Khyber Pakhtunktiwa Service 

Tribunal provided by section A of the Service 

Tribunal Act, 1974. The jurisdiction- of this .court in 

such mailer ,, is expIidUy baited under the .

provisions iof Article 212 .(2) of the Constitution.

ij-'
f:

■ ®s I.1t
4^-
I

mI I
' I'

IMis3 RuHfisada ijaz Vs. Sacraiary, Education, 

Punjab t Others (1997 SCMR 167), Ayyaz
fillillaim

Anjum Va. Govt: of Punjab, Housing & 

Physical Planning Depart.Tieni

i0
through

5

Secretary fl/icf others (1997 SCMR 169), ;

I
maIm.

IRaflqua Ahmad Chaudhry Vs. Ahmad Nawaz - i
Malik & others (1997 SCMR 170), Secretary 

Educatloif WtVFP, Peshawar and 2 others Vs. i

Hi!
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Mustami^^Khan & othens (200trsCMR 17) and 

Goi't: of Baluchistan

I
Poor Muhammad Vs.

■;

through Chief Secretary & others (2007 SC^R ¥ I 1. 54). : i;
i: 5. The ibid view of the august Apex Court 

has further been affirmed in

I i;
0*'*

s
.recent judgment

rendered by the august Apex Court in
•ii
IChhf

Secretary, Govt: of Punjab Lahore and others >
'ii.

i I
Vs. M/s Shamlm t/sman's; reported .;i^C202f .■ 

SCMR 1390). the relevant portion of the ibid 

judgment is reproduced below>
!

1
a

The High Courf had oo jur/sd/ef/on to 
entertain anyprpceedfngs In respect of 
terms and condltJona of service of 
civil servant 
adjudicated 
Tribunal.

ti
!, .1 isip!•it a

which could' 
upon by the Service 

The High Court as a 
constltuVonal court should always be 
mindful of the Jurisdictional exclusion 
contained under Article 212 of the 
Cphsdtuf/on. Any transgression of 
such constitutional limitation

be ii I m
w8'i

S'7nfniegal 'V
£ICortiing to the contention of the learned 

.counsel for the petitioneis that the'impugned 

noUfication is liable to be set aside being in 

violation of the judgment of the august Apex 

Courl i^eported in. the case of Province of Sindh 

Vs. Shehzaii Hussain Talpur (2022 SCMR 439). 

the relevant portion of iba.jbid 'judgment 

reproduced below;-

ii mi
illlIs-'.V u m

illiI
mm%

' '1 1i ii
i^TTlE

ex/ ^ is . •
Pesiiawj r •I

•>s.
■s

i M1‘^15. Whenever 1the Constitution 
grants power to an Individual It 
mentions the person's position/ 
designation, for Instance the 
President, the Prime Minister, -- ttiei 
Qhlef Justice, the Go^/ernot•, et cetera. ■ 
Tna same also holds ;{rue with regard 

------to Federal and pmt//rt,-/a/ taws.'

■Ml

m
f

I.
i:

r

I i 30

Ir •
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%te. ,:jl 5 - I>)( 1'w' If'/.i ,

''^A
il

’including the cited Uiws and to the 
govQrnmonts' rules oi^ Aus/ziess. It Is 
fn individual who holds a particular 
position and by virtue. of such 
position exercises power. Merely 
‘V^ntlonlng the competent authority '-v
without disclosing the designation ^ 
ana name of the 
supposed to be

1
*

f

mi• i- III•

■ii1m' I

person who Is 
^ .. , competent
authority Is utterly meaningless. Nom 
disclosure serves to obfuscate and 
enables lllegalltle!: to be committed.

■ In this case the Secretary -was not 
nuthorlied to appoint the respondent 
hut managed (o;^0' so by donning the 
competent authority cloak.. We are not 

all persuaded by the contention of 
the respondent’s counsel that the 
raspo/idant should not pena/izod 
for the Illegalities coi7i/n/<fed by the 
department The rospon^danf was 
Illegally selected and appointed by 
(he Secretary 
.'te/ect/on/appo/ndnenf is

'Mthe |C«

K
&

IIs| 11
i

I
'o;

I
i-:

iif

iift■1
a.id his 1not

, itustalnable nor Is It such a minor 
i;ansf7foss/on that . It could bo 
condoned.

1
II
8
8

iV6, We may also observe that the 
use Iof vague end Imprecise language, 
such as, the compefeof aotPor/ty, In 
legal matters Is an anathema and 
oftentimes results In avoidable 
disputes, which unnecessar///'^ 
c.o/is,i//7ia time ano^ public rasourcasf^'^ 
The : use of acctirata and precise 
language helps avoid disputes. Using
l/ia rarm//le co/nps<en( at:Mor/(y/)ty/
without' disclosing such person’s' 
designation and name Is against- 
public policy and a/jto 'apa/nsf dio; ' 

: public Interest since It facilitates^ 
Illegalities to be committed and ' 
protects those committing them.'

; hvery functionary of the {/ii^arn/Tient, 
and. eve/yona , a/so paid, out opthe 
public exchequer, serves the people 
of Pakistan; positions pf trust cannot 
he misused to appoint ona’s 
to illogally exercise power.

ra

11•:>>*
’Si mmI Ism! lii11i
fmI

i:ii

Ii ITTES 
^ examin 
reshawarHis

%D'.. . I:own or
[.• T mIi 1Court i7. For the reasons mentioned 

adoye, this petition Is converted into 
an appeal and allowed and the 
Impugned Judgment of the Tribunal Is 
j:ar aside. We are also convinced that 
(/lere /s a need /o po:f a stop to the ;
use of the Illusive and elusive term ■ [ 
the competent auf/ror/fj' w/f/iout 
t/isc/o5ure of . the

IS
...

i® ■m&•
competent 

authority’s designation and . name, 
therefore, the governments of Sindh 
(petitioner No. 1),

m

Balochlstan, 
Khyber Pakhtunkhwa. Punlah the

[

. •

II-'n.'.! iIt- 11

I
•Ii
1
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■ 'SrT" 0°"' °' '^’aWi-ton, RagUlrar, 
J/ f/)© Supreme Court and all High 
Courts, and through the Registrars of 
the High Courtat all District 
^esslons courts, me required to 

: Issue requisite ordersVdlrectlons 
they and

andi

that
theirf , respective

umct/onar/es, seinhgovernment and 
statutoo' organ/zat/ona whenever 
Issuing nod/Zcat/ons, orders, office 
,^e/nprandums, Instructions, letters 
and other communications 
disclose the designation 
name

?

must
and the

of t/ie person/ssu/ng rde same 
^.0 ensure that It Is by one who Is 
legally authorized to do so, and which 

■ will ensure that such peison remains 
^ accountable. Copies of this Judgment > 

be sent to . the '■ Secretary, r 
! Sstabllshment Division, 'Gov'ernment 
of Pakistan, to the Chief Secretaries 
of the provinces, to the head of the 
Islamabad

!
i

(
! Capital Territory, 

Registrars of the Supreme Court and ' 
. all High Courts who

\
■: are directed to

issue requisite orders'directions and
I'o publish
respective gazettes or 
ijoricerned government to do so. 
Compliance report be submitted for 
our consideration In chamber by or 
before 1 March 2022."

\ the samH in their
ask the

;

f •

Pursuant to the above judgment of the 

august Apex Court the worthy Chief Secretary, 

Governrhent' of Khyber Pakhtunkhwa has Issued 

a notification No.SO(Lit-1)lE&AD/1-l/2020 dated 

14.02.2022 vide which, compliance of the ibid 

judgment was sought fn letter and spirit in future.

..However; due to the reasons best known to the
; • . ■ • ■ • •

respondents' at the time ■ of issuance of the

impugnerl notification the ibid- judgment of the 

august Apex'.Court was not cornpliad with in letter 

. and; spirit. ^

:

■[

:
:

).

•Under the provisions of Article 189 of the
f

Constitution the decisions pf the Supreme Court 

• are binding

j

1

on all other courts. For fe^y

;rATTE,5^ 
Y ' 3^-^

)•

High Court, 1

i

i
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r
V
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reference'theVsame is reproduced below;-

“Any decision of die Supreme Court 
shall, to the extent that It decides a 

‘ qunsUon of law which la bused upon or 
enunciates a principle of law, Is binding
on:all other courts In Pakistan.’'

• • ' ; ' 'V: '

Given that the decisions of the Supreme 

Court are binding upon all the stakeholders and; 

as earlier discussed the Government of Khyber 

Pakhtunkhwa has already fssued a. ndtiricatiorr^ 

qua the compliance of the. ibid judgment of the

august‘Api5x Court jn letter and; spirit, however, ....
1

mere non-compliance of the ibid judgment of the 

august Apex Court would not confer jurisdiction 

. upon this court in a matter which Is squarely 

.. arising out of the terms and; conditions of the 

service - of a civil servant. Undeniably the . 

decisions of the august Apex Court are binding on 

each aud: every organ of the state by virtue of the 

provisions; of Articles 189 and; ’190 of the

f *
o’

'I;; II"
1t111

it

iimmmm I

b I ilII Iiii
1

I I:
fy

I
i

5;
1
IP S1

E
tt- S■il ii •

I m
ISi

It. -

Constitution. It is well settled that a question of 

law, pronounced or declared by august . Apex 

Court in terms of Article 189 of the Constitution

has binding effect on all functic'naries both
.

executive and; the judicial authorities. ‘The

I: a$:
■ . i-T- ■. I

I
■4

1111
■

f-'’(

•
iiS
iltIsuperior , courts, tribunals have obligation to . 

implement and; adhere to the judgment of the 

Supreme Court rendered. Moii/vv Abdu} ^adlr & 

others Vit. MouM Abdul Wassay and others 

(2010 SCMR 1877).

: in view thereof the worthy Service

Iimii
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% ■'& • ■i;1rnuchIS verypaKWunKU'wa ilT^SSal: ^ and; *“

august Apett

^90 0^

m
.V‘t.■!..■ - ■the iudsdicti®

dedslon.°tW““^ iP'iSpt^enH^'e \b\ci
189 and;of Articles mmmcourt in

ConsUlulion

. the same 

; ■ they sc 'Nish a

vaiidW
Tribunal if

cunand; peffitoue.s 

the vyortl’'y Sen/ice I

before
mnd; desire. ;.

hat has been discuss

bereft oi any

However.

,t and; enforce 

pourt 'r> fts 

•inient de

M\ t'-
ed above, fhis

is hetebV 1Forw I#;7. merit.
respondents are Ibeingpetition, I'dismissed in limine-

imp'enienl

We
ibid, the 

letter and; 

sent to the

directed to 

judgment

spirit. Copy

worthy ClVief Sec

mmof august Apex y,
*of instant judgn

retaiyforccmpliance. .
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p . •■'‘H-->.w.p*sae«xon./LawOnline/Iaw/c^edescrip,ion.asp?c«sem
- • • — .'l{ I44

I

§ • .\-'\ • mm. , 4r3^81=^\C(CS.)970- 

a^ahore High Court]

Before ;Ch, Ija? Ahmad/J ■

ashiqali

■■:ri

.'•Vi' i). IIHi\\i mM

B11 E

* m
ill 111 1Versus Mffi iim mI ii i?is;

*Si ISiiIIWritpetitionNp;i^^6 of20g4. decided on 3Qth July. 2004:
&

I
;iS IService Trijjm,^|s Act (LTOC of 1973)—

—S.4- 
S.24-A—

1m0! •

: - ■^^rgirS''!ri:s ''»<=< Ifiinctionaries—jRetitioner whose rpnrp<3f> t t- ■ 7‘PpresentatiGn-:--pbligatidn of public 4^'
contended tjiat Jt the duty: and ob%^i^(^pu^c considerable delay, had
their, suborcjinates' without fear favoiir^np f ^ functionaries to flpcide representation of ^‘-^4

for the State had spbrnitted that'constitutional neri inn . ' ^ CJlaiises/lcI. d 897—Counsel H
contamed,ini Ait.212 pftheGonstitutinn tpaH i mamtajnable in view -of bar

■ Despite the 1973-Validiw~-^^ . .■ 1973, Higtu Poiiit^imSe f Se.vico Kbunnlsl^t.; d

in accordanpe^Vith law' ih view of Art 4of thp r hinetioiiaries to act shictly :■„.under S, j9/ ^
subordinates: ^Itliput fenf. favour nenotism with L -„ ^ ll'e rpprcsentations of their

^should be by inaetion p4e publie fimcthinan/.^cSorS'’'^ ’’4'

:■ I 11
Ii
ti
i *iI filli3f4

I?

ii 1«
1 IiSfi.- I. •:

3
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VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

NO: OF 202;? 3

(APPELLANT)
(PLAINTIFF)
(PETITIONER)

Lc>gjV AAavu-*^;^

VERSUS

(RESPONDENT)
(DEFENDANT)

I/Wl__________
Do hereby appoint and constitute Noor Mohammad Khattak 

Advocate, Supreme Court to appear, plead, act, compromise, 

withdraw or refer to arbitration for me/us as my/bur 

Counsel/Advocate in the above noted matter, without any liability 

for his default and with the authority to engage/appoint any other 

Advocate Counsel on my/our cost. I/we authorize the said 

Advocate to deposit, withdraw and receive on my/our behalf all 
sums and amounts payable or deposited on my/our account in the 

above noted matter.

/202Dated.
CLIENT

ACCEPTED

D KHATTAK /NOOR MOHAM

ED ADNAN

MMAD AYUBM

KHANZAD GUL 

ADVOCATES

U&


