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shall, however, be at liberty to seek

remedy in accordance with law in case
 his gr/evance is not redressed by the
. respondents within. a reasonable time.

6. Therefore, in the circumstances we are left with no option

but to foliow the consistent view of the Hon'ble Peshawar t—_ligh

Court, Peshawar and the Hon’ble Chairman of the august

Services Tribunal and other august forums and cannot form an

opinion other than as enunciated in the dictum of the august

forum.
%

7. Since it has been held outrightly that conveyance

allowance allowed to the civil servants of vacations departments

is mtegral part .of their pay and it cannot be severed from other

emoluments to which they are held entitled. therefore deduction

and consequently withholding of conveyance allowance during

the_course of summer and winter vacations is an action/act in

A violation of the law and rules on the subject which is not
permissible therefore, in order to save the appe_llant from such
dilemma' and predicament respondents are 'direc‘ted not to
deduct conveyance allowance from the pay of the appeilant’
during the. perlod of summer and winter vacatlons and also give
it effect m the !1ght of the Judgment of Hon'ble Peshawar high
- Court in ert ‘Petitions including W.P No. 3162- P/20.19 at the

earliest and simultaneousiy the.appellant can nevertheless, seek
remedy in. case his grievance is not redressed by respondents
within a. reasonable period of time. File be consigned to the
record room. .
ANNOUNCED

(MUHAMMAD JAMAL KHAN)
'MEMBER (JUDICIAL)
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" Chapter II of the Khyber Pakhtunkhwa Civil Servants Act, 1973.

Learned counsel for the~a_ppe|‘lantkha's placed reliance on an

unreported judgment of the Hon'ble Sindh Services Tribunal
Karachi dated 23.12.2015 whereby deduction of cdnveyance.

~allowance during the course of summer vacations, has been held

in contravention of rule 747 (clause a),. it was held that
vacations counts as duty, that the appellant and all the civil
servants serving in vacations departments are allowed to receive
the conveyance aIIowance'during ‘summer and winter vacations,
as vacations are holidays and not a leave of any kind and the
eonve,yance allowance during the vacations was not allowed to

be deducted from the pay of the officials.

5. . At the very outset it is pertinent to make reference to the

'Judgment of  this august Serwces Tribunal dated 11.11.2019

passed by the Hon'ble Chairman, Khyber Pakhtunkhwa Servsces
Tribunal, in Appeal bearing No. 1452/2019 titled Maqsad Hayat
Versus Government of KPK wherein order has been made to the
followmg effect

The record suggests that while handmg
down judgment in the Writ Petition
preferred by the appellant, the
Honourable  High . Court not only
expounded the definition of "Pay” as well
as “Salary” but also entitlement of a civil
servant for the Conveyance Allowance .
during the period of vacations. It is
rmportant to note' that the respondents
were represented before the High Court
during the proceedings.

In view of the above noted facts and
circumstances and in order to protect the
appellant from fresh round of litigation
which may protract over a formidable
period, the appeal in hand is disposed of
ith observation that the judgment of
onourable Peshawar High Court passed
in Writ Petitions including W.P No. 3162-
P/2019 shall - be  honoured and
implemented by the respondents within
shortest possible time. The appellant
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Mr. Munfat Ali Yousafzai, Advocate for the appellant is

present. | |
2. My this single order is going. to dispose of the instant
appeal bearing No. 1786 of 2020 Captioned Kamal Shah VerSus
Government of Khyber Pakhtunkhwa thfough Chief Secretary,
Khyber Pakhtunkhwa, Peshawar and four other respondents._

3. Through the instant appeal submitted under Section-4 of
the Services Tribunal Act, 1974, the actions of the respondents
by withholding the conveyance allowance and its deduction from
appellant du;fng the course of winter and summer vacations
have been challenged. It was stated that adverse actions/orders
of:‘deduction of conveyance allowance were called in question in
departmental appeal within the stipulated period of time but no
action was taken. It has been prayed that the respondents may
kindly be directed not to deduct the conveyance allowance
dui’ing vacation period irrespective of the fact whether it were
summer or winter vacations and make the payment of all~
outstanding amount of conveyance allowance which has been
deducted previously with all back benefits.

4, Learned counsel for the appellant invited the attention of

- this Single Bench to the judgment dated 1% October 2019 passed

by the Hon’ble Peshawar High Court, Peshawar vide Writ Petition
Bearing No. 3162-P/2019 Akhtar Hussain and 60 others versus

7Government of Khyber Pakhtunkhwa, while dilating upon the

"issue it has been held in categorical terms that pay means the

amount drawn monthly by a civil servant as pay, and include
special pay, personal pay and any other emoluments declared by
thé prescribed authority to be paid. It was also held that
conveyance allowance is the part and p'arcel of pay. The
petitioners agitating the matter in the augusingh Court were
stated to be civil servants and their claims were held falling

within the terms and conditions of service ehumerated in



- Form- A
FORM OF ORDER SHEET
- Court of ; e
Case No. | 7 C((L_/ /2020
Uil ™
S.No. Date of order Order or other proceedings with signature of judge or Magistrate
‘ Proceedings '
1 2 3
1 16.03.2020 The present appeal submitted today by Mr. Munfat Ali
| Yousafzai Advocate, may be entered in the institution register
and put up to the Learned Member for pyoper order please. '
REGISTRAR - ~—.
This case is entrusted to S. Bench for preliminary
2 )?/} /ﬂd hearing to be put up there on 08.04.2020.

08.04.2020

. EMBER

Due to COVID-19, the case is adjourned to

B(‘eader

27.07.2020 for the same, before S.B.
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* BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

APPEAL NO. 7 gz /2020 _Khyber Pakhtukhwa

Service Tribunal

Mr. KAMAL SHAH, CT (BPS-15), ' o;;g..,. No.g_v'_B_E_-

GMS RAILWAY STATION MARDAN L 09 a .
APPELLANT ouccal6 3 9‘9’ AP

VERSUS

—
L

The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
| Pakhtunkhwa, Peshawar.

The Secretary (E&SE) Department, Khyber Pakhtunkhwa, Peshawar

The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar."

The Accountant General, Khyber Pakhtunkhwa, Peshawar.

The Director of (E&SE) Department, Khyber Pakhtunkhwa, Peshawar
.................................................. RESPONDENTS '

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED ACTION OF_ THE
RESPONDENTS BY ILLEGALLY AND UNLAWFULLY DEDUCTING THE
CONVEYANCE ALLOWANCE OF THE APPELLANT DURING WINTER &
SUMMER VACATIONS AND _ AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WW
PERIOD OF NINETY DAYS.

Nn<swy

PRAYER: : ' :
That on acceptance of this appeal the respondents may kmdly be
directed not to make deduction of conveyance  allowance during
vacations period (Summer & Winter Vacations) and make the payment
“of all outstanding amount of Conveyance allowance which have been
deducted previously with ail back benefits. Any other remedy which
this august Tribunal deems fit that may also be awarded in favor of the
appellant

R/SHEWETH:
ON FACTS:

e That the appellant is serving in the Elementary & Secondary 'Education
Department as SPET (BPS 16) quite efficiently and up to the entlre satlsfactlon of
F*ndto daytherr superiors. _
&%~ ., That the Conveyance Allowance is admissible to aII the Civil Servants and to this
Registrar cffect a Notification No. FD (PRC)1-1/2011 dated 14.07.2011 was issued. That
6 / 3 I 2¢>¢ later on vide revised Notification dated 20.12.2012 whereby the conveyance
: allowance for employees working in BPS 1 to 15 were enhance/revised while -
employees from
BPS- 16 to 19 have been treated under the previous Notnfcatuon by not
enhancing their conveyance allowance. Copy of the Notification . dated
20.12.2012 are attached as anNeXUr€.cssersassmssnscessansnnnns A.

» That appellant was receiving the conveyance allowances as admissible:under the
law and rules but the respondents without any valid and - justifiable reasons
stopped/deducted the payment of conveyance allowance under the wrong and
illegal pretext that the same is not allowed for the leave period.. Copies of the .
Salary Slips of working/serving month and vacations (deduction - penod) are’
attached as annexur..eeeaesase eesersErEtacEsREsaRETETTIRTRELERERRSaQREn B & C ’ :



That appellant feeling aggrieved from the action of the respondents regarding
deduction of conveyance allowance in vacations period/months filed
Departmental appeal but no reply has been received so far. That feeling
aggrieved the appellant along with his other colleagues filed Writ Petition No.
3162-P/2019 before the Peshawar High Court, Peshawar which was disposed of
vide judgment dated 01.10.2019 with the directions to approach the proper
forum i.e. Service Tribunal. Copies of the Departmental appeal & Judgment is
attached as anNeXure.iiveecsrarcssessssescasesennsaenns D &E.

That some of colleagues of the appellant approached to this august Tribunal in
different service appeal which was allowed by this august Tribunal vide its
judgment dated 11.11.2019. Copy of the ]udgment is attached “as
ANNEXUMCaarerersireessranssnnnsssnnseransssnsnsssssssssasssssnsssnn F. ‘ '

That where after the appellant waited for the statutory period of ninety days but

" no reply has been received from the respondents. That appellant feeling

aggrieved and having no other remedy filed the instant serwce appeal on the
following grounds amongst the others.

GROUNDS:

That the action and inaction of the respondents regarding - dedtjctlon of
conveyance allowance for vacations period/months is illegal, agamst the law,
facts, norms of natural justice.

That the appellant have not been treated by the respondent. Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic of
Pakistan 1973. S

That the action of the respondents is without any legal authority, discriminatory
and in clear violation of fundamental rights duly conferred by the Constitution
and is liable to be declared as null and void.

That there is clear difference between leave and vacation as leave is applled by
the Civil Servant in light Government Servant Revised Leave Rules, 1981 while
the vacations are aIways announced by the '

Government, therefore under the Iaw and Rules the appellant fuIIy entstled for
the grant of conveyance allowance during vacations period. -

That the Government Servants Revised Leave Rules, 1981 clearly explain that

the civil servants who avail the vacations are allowed only one leave in a month
whereas, the other civil servants may avail 04 days leave in a calendar months
and the same are credited to his account and in this way he may avail 48 days
earned leave with full pay, whereas the Government servants to avail vacation
such as appellant is allowed one day leave in a month and twere (12) days in a
year and earned leave for twelve

days in a year are credited to his account and there is no question of deduction
of conveyance allowance for vacation period, the respondents while making the
deduction ofconveyance allowance lost sight of this legal aspects and illegally
and without any authority started the recovery and deductlon of conveyance
allowance from appellant. : :

That as the act of the respondents is illegal, unconstitutional, without any. legal
authority and not only discriminatory but is also the result of malaf‘ de on the part.
of respondents. : :




That appellant has the vested right of equal treatment before law and the act of |
the respondents to deprive the petitioners from the conveyance/allowance is
unconstitutional and clear violation of fundamental rights. : ~

That according to Government Servants Revised leave 'Ru'les 1981 -vdcations are
holidays and not leave of any kind, therefore, the deductlon of conveyance
allowance in vacatlons is against the law and rules. o :

That according to Article 38 (e) of the Constitution of Islamsc Repubhc of

Pakistan,. 1973 the state is bound to reduce disparity in the income and earnlng. e :
of individuals including persons in the services of the federation, therefore in-

light of the said Article the appellant fully entitle for the grant of conveyance" o
allowance during vacations. » :

That the petitioners seeks permission of this Honorable Court to ralse any other.
grounds available at the time of arguments. -
It is therefore, most humbly prayed that the appeal of the appellant may be' -

accepted as prayed for.
Av» APPELLANT

/;AMAL SHAH

 THROUGH: (7
MUNFAT ALI YO AFZAI o
| ADVOCATE -
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GOVERNMENT OF KHYBER "’&KHVUHKHW&
F”il’\iﬁd“—% CE DEP&RTMENT
(REGULATION Wik G)

NO. FLISC{SR- :rramsz; 812
Dated Pashawar the: 25-12-2942

)
]

T.;c: Secratary to ol ol Khytenr Paxhiuniiyera,
Finanze Cesaibnon d, e
F”n 'rh;vcar

Gt i

i

R 1

“ :
s !
. N
-~ i

Thz Ohasrmain 1Teacms

e -

~=t ) REVISIQN IN THE . PATE_OJ CQ?{‘]EYF\NCF ALLOWANCE F{)ﬁ THE

CCIVIL EHPLOYF‘E'; OF THE KHYBER PAKHTUNKHVJA, PB,QW_N\G&_, :
- GOVERNM Etﬂ'_gb 1-1%9

_BPs _EXT  RATE (Pm " REVISED RATE (PM) |
L 14 L RsL70D/= i
i . Rs1.B40f- -

] Rs.2,720/-

R, 5, 080

: el G R FYLI
Weonars Faghiuly, oot g e
- . - ~. - - -
' * - . ke~ -

1Sahibrada Savad Abriad}
Secralary Finants

1—n1m N H),“;Uv.su :T;f‘i—_’:f?{'l‘ Latid Fetiwar the 307 Tlocembe
B Topy s forwardsd \fbrinmnﬂxticm 1C the:-

Fenzomiant Genial Fiwber Pakittziima, Petiui: L /}
Freranaies 10 Gty orszrmn FEngean D Tl

Al —(.n =8 <143 -l'..'; ¥

l

X

i MTIAZ AvuB}

BT $ T im':*m:zr-..r n:?mr )




. '\\ " . 'I..., ] “ '
'\\ H ” L/ S
" GOVERNMENT OF KHYBER PAKHTUNKHWA o

FINANCE DEPARTMENT -
(REGUALTION WING)

‘BETTER COPY PAGE-5

NO FD/SO(SR-II)/:2/9012
- Dated Peshawar the 70 17 .’201 ')

From

The Secretary to Govt: of Khyber Pakhtunkhwa.
Finance Department, Peshawar:

- To:. : .

' All adrmmstratlve Secietariés to Govt: of Khyber PakhtunLhwa
The Senior Member, Board of Revenue Khyber Pakhtunkhwa
The Secretary to Govemor, Khyber Pakhtunkhwa,

‘The Secretary to Chief Mmlster Khyber Pakhtunkhwa. )
The Secretary, Provincial Assemnbly, Khyber Pakhtunkhwa. -
All Heads of attached Depanments in Khyber Pakhtunkhwa.

- All District Coordination Officers of Khyber Pakhtinkhwa. b
All Political Agents/District & Session Judge in Khyber Pakhtunkhwa
The Registrar Peshawar High Court, Peshawar. o

. The Chairman Public Service Commission, Khyber Pakhtunkhwa.

. The Chairman, Service Tribunal, Khyber Pakhtunkhwa.

L) RO —

el I TR = SR N

— O

‘ Su’Bjec‘t:

CIVIL EMPLOYEES OF THE KHYBER PAKHTUNKHWA PROVTNCIAI ~
' GOVERNMENT BPS-1-19

Dear Sir,

" The Govemment of I\hyber Pakhtunkhwa has been pleased to enham,ene 15 l.Ilt. :

REVISION IN THE RATE OF CONVEYANCE ALLOWANCF FOR. THF‘ R

rate of Conveyance Allowance admissible to all the Provincial Civil Servants Govl -of I\hvher -

Pakhtunkhwa (workmg in BPS-1 to BPS-15) w.e.f from 1% September 2012 at the followiag

-rates. However, the conveyance allowance for employees in BPS-16 to; BPb 19 W11] remmn we
changed. . ‘

'| S.No. | BPS Existing Rate (PM) Revxsed R’xte (P\’l)
1. {14 Rs.1,500/- Rs. 1,700/-
A ST Rs. 1,500/- ~ IRs. 1,840/-
3. 11-15 Rs. 2,000/ | Rs. 2,720/
4 16-19 Rs. 5,000/— Rs. 5 000/5
2., Conveyance AIlowance at the-above rates per month shall be. adm1351b1e to those BPS 17 SR

18 and 19 officers who have not been sanctloned official vehicle.

- 1tk , - Ll !‘\_ 3 ':"*:r:'
.You;. Falthfull} - §;{' U §
AP e
~(Sahibzada Saeed Ahmad) -, ;,.;;;-: g

Secretary Finance

. Endst No. FD/SO(SR-IDS 52/2012 Dated Peshawar the 20" December, 2017ATIESTED S



S " Dist. Govt. NWFP-Provincial
b - ' . District Accounts Office Mardan - .
g < - Monthly Salary Statement (December-2019)

Personal Information of Mr KAMAL SHAH d/w/s of HAIDER SHAH
Personnel Number:-008_5591 7. CNIC: 1610122837345

' Date of Birth: 03.02.1992 . - Entry into Govt. Service: 07.04.2017 ‘ Léngth of Service: 02 Years"' 08 Months 026 Days

Employment Categbry' V‘ocationéf Teinporary

-Desigitation: CERTIFICATED TEACHER o 80003441 —DISTRICT GOVERNMENT KHYBE
DDO Code: MR6047-DISTT. OFFICER (M/ SEC) MARDAN o _—
- Payroll Section: 003 - * GPF Section: 003 Cash Centgx::- ' . .
i GPF A/C No: - o Interest Applxed Yes . - ‘.'j . GPF Balance: : . 32,205.00 .
' Vendpr-Nﬁmber:-,- ' : - o ' AR _
Pay and Allowances: - Pay scale: BPS For -2017 . Pay Scale Type: Civil  BFS: 15 . PayStage: 1
. Wage_f_‘)pe. B Amniount : L Wage type - . . Amaunt
0001 |BasicPay =~ P 17,450.00 | 1000 [House Rent Allowance B -~ 2.349.00
1210 | Convey Allowance 2005 & 2,856.00 1300 | Medical Allowance ] 1500000
12211 [ Adhoc Relief All 2016 10% - 1,351.00 - 2224 Adhoc Relief All 2017 10% - - o 1,745.00
2247 | Adhoe Relief All 2018 10% 1,745.00 2264 | Adhoc Relief All 2019'10% Cl 1,745.00 -

Deduétio.ns:-Genera.l o

‘-Wage'ty'vpe o ' | Amount . | o Wﬁge type - |  Amount
3015 |GPF Subscription’ -~ .~ - -2,890.00. 3501 [Benevolent Fund ' T : -600.0_0"
13534 |R. Ben & Death Comp Fresh - | -600.00 ~ [3990 [Emp Edu Fund KPK"~ -125.00
Deductlons Loam and Advances '_ ' - _ ‘1
! I Loan - I o ' Description : ‘| Principal amountj . Deduction Balance

Dednctiohs -"ltnc(-)me Tax . S ' ' , o ' _
Payable: = 0.00 - ' Recovered till DEC-2019: 0.00 - ‘Exempted: 0.00 . Recoverable: 0.00

- Gross Pay (Rs.): 30,741.00 Deductions: (Rs.): -4,215.00 .- NetPay: (Rs): ~ 26,526.00
" Payee Name: KAMAL SHAH

‘Account Number: 4142013047 = : . o
Bank Detzuls NATIONAL BANK OF ?AKISTAT\ 730365 MARD AN MAIN BRCH MARDAN \iA]N BRLH MARDAN

Lgaves; 1Qpem.ng Balance: o Availed o _ Eam_ed: R Balancct ‘
Pem'xaner-]tAddress:" : _ : . . . . K i
* City: MARDAN ' -~ Domicile: - - ‘. 0T ' ¢ Housing Status: No Official

" Temp. 'Address: S
City: P " Email: kamalshah492@gmail com



mailto:kamalshah492@gmail.com

- Date of Birth: 03.02.1992

' Dist. Govt. NWFP-Provincial
s \ o : ‘District Accounts Office Mardan )
- " Monthly Salary Statement (August-2019)

Personal Information of Mr KAMAL SHAH d/w/s of HAIDER SHAH
Personnel Number: 00855917 ° CNIC: 1610122837345 ' - NTN: o o o
Entry into Govt. Service: 07.04.2017 Length of Service: 02-Years 04 Monthé_ 026 Days -

Eﬁlp!oyment Category: Vocational T{mporary
Designation: CERTIFICATED TEACHER

_ ‘ 80003441-DISTRICT GOVERNMENT KHYBE *
DDO Code: MR6047-DISTT. OFFICER (M/ SEC) MARDAN ‘

" Payee Name: KAMAL SHAH

- Account Number:-41 42013047

- Payroll Sectlon 003 " GPF Section: 003 - - Cash Center: ,
- GPF A/C No: Interest Apphed Yes ' GPF Balance -20,645.00
~ Vendor Number: - . - L
Pay and Allowances: Pay scale: BPS For - 2017 Pay Scale Type: Civil BP3: 15 Pay Stage: 0
. Wage type Amount - BT " Wage type Amount -
0001 |Basic Pay: 16,120.00 1000 |House Rent Allowance 2,349.00
1300 {Medical Allowance 1,500.00 2211 | Adhoc Relief All 2016 10% 1,351.00
12224 | Adhoc Relief All 2017 10% 1,612.00  |2247 [Adhoc Relief ALl 2018 10% '1,612.00 *
§ 2264 | Adhoc Relief All 2019 10% 1,612.00 L : : - 0.00
' Deductions - General
- Wagé type Amount _ Wage type " Amount
3015 | GPF Subscription -2,890.00 - - }3501" | Benevolent Fund -600.00
3534 |R. Ben & Death Comp Fresh -600.00 - ]3990, Emp.Edu. Fund KPK -125.00
_Deductions - Loans a.nd Advénces . .
: l Loan- | " Description l ~ Principal amount "| Deduction - i - _Balance i
" Deductions - Income Tax . I o ) . Lo :
Payable: . . 0.00°  Recovered till AUG-2019: 0.00 - Exempted: 0.00 .Recoverable: 0.00 .
GrossPay (Rs): - 2615600  Deductions: Rs):  -4,215.00 -  NetPay: (Rs):  21,941.00 -

- Bank Detalls NATIONAL BANK OF PAKISTAN, 230365 MARDAN MA]N BRCH MARDAN. \/IAIN BRCH MARDAN

Temp. Address: . : : ,
- . City: . . "~ Email: kamalshah492@gmail.com

‘L.eaves: o .Opemn'g Ba_lance; Avalled; . " Bamed: Balance:
. Permanent Address: - R R : —
- City: MARDAN Domicile: - " Housing Status: No Official -




The Director, (E&SE) Department, 4 D’?{ :? o

Khyber Pakhtunkhwa, Peshawar.

-

Subject:  DEPARTMENTAL APPEAL AGAINST THE IMPUGNED ACTION OF THE
: CONCERNED _AUTHORITY _BY ILLEGALLY AND _UNLAWFULLY

DEDUCTING THE CONVEYANCE ALLOWANCE C DURING WINTER &

SUMMER VACATIONS

Respected Sir,

With due respect it is stated that | am the employee of your good self
Department-and is serving as SPET (BP-16) quite efficiency and up to the entire
satisfaction of the superiors. It is stated for kind information that:Conveyance
Allowance is admissible to all the civil servants and to this effect a Notification No.
FD (PRC) 1-1/2011 dated 14.07.2011 was issued. Later on vide revised Notification
dated 20.12.2012 whereby the conveyance allowance for employees':working in

BPS 1 to 15 were enhance/revised while employees from BPS-16 to 19 have been_ .
treated under the previous Notification by not enhancing their conveyance - .

allowance. Respected Sir, | was receiving the conveyance allowance as admissible
under the law and rules but the concerned authority without any valid and
justifiable reasons stopped/deducted the payment of conveyance allowance
~under the wrong and illegal pretext that the same is not allowed for the leave
period. One of the employee of Education Department in Islamabad filed service
appeal No.1888 (R) CS/2016 before the Federal Service Tnbunal Islamabad
regarding conveyance allowance which was accepted by the Honorable Service
Tribunal vide its judgment dated 03.12.2018. That | also the similar employee of
Education Department and under the principle of consistency | am also entitled
for the same treatment meted out in the above mentioned service appeal but the
concerned authority is not willing to issue/grant the same conveyance allowance
which is granting to other employees. Copy attached. | am feeling aggrieved from.
the action of the concerned authority regarding deduction of conveyance
allowance in vacations period/months preferred this Departmental appeal before
your good self. :

It is therefore, most humbly prayed that on acceptance of this
Departmental appeal the concerned authority may very kmdly be‘directed
the conveyance allowance may not be deducted from my monthly salary
during the winter & summer vacations.

Dated: 23/11/2019 ‘ .
Your Obediently

KAMAL SHAH - :
GMS RAILWAY STATION MARDAN
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— . -Jedgment Slxa{et

IN THE PESHAWAR HIGH COURT., PESIH WAR,

~ Date of hearing............ 01.10. 2019

Petitioner(s) by Mr. Noor Mohammad ‘\hattak Advocate

“Mr. Mujahid Ali Khan, AAG, for respondents. .

TRk kK

. ROOH-UL-AMIN KHAN, J:- Through this comiion -
judgment we, proposed to decided the instant as well a‘s.” the A.
connectéd writ | petitions as all having involved common 2
question of law andfacts, the particulars of which are 'g'ivén:{'-"‘
below. _— - o

i WP No. 3162-P/2019 tided -Akhtar Fussain -
etc..vs..Government of Khyber Pakhttmkhw‘a through '
Chief Secretary, Peshawar and 4 others. '

il WP No. 3064-P/2019 titled Habeeb Ullah etc:.Vs..",
Government of Khyber Pakhtunkhwa through ChJef .

Secretary, Peshawar and 7 others.

i, WP No. 3084- P/2019 titled Sikandar Khan efc. *vs .

w//  Governroent of Rhyber Pakhtunkhwa- through Ch.xef—
wﬁc Sccretary Peshawar and 4 others. _ e
A e
‘ . iv. WP No. 3178-P/2019 titled Abdur Rehman etc.. ‘Vs..

Govemment of Khyber Pakhtunkhwa through Chlef

Secretarv Peshawar and 4 othcrs
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v. WP No. 3233-PR2019 tided Amjid Ali etc...Vs. . O
Govemnment of Khyber Pakhtunkhwa through* Chjef

Secretary, Peshawar and 4 others

vi. WP No. 3283-P/2019 titled Gul Saeed etc...Vs.. ..
Government of Khyber Pal;btunkhwé through- Chief

Secretary, Peshawar and 4 others.

vii. WP No..3287-P/2019 titled. Syed Israr Shah etc...Vs.. ~ o
. Government of Khyber Pakhtunikhwa throug,b Chlef::' S
Secrcta.ry Peshawar and 7 others. . “

1

viii. WP No. 3288-?/2019 tuleo Flrdous I\.hanetc Vs
Government of Khyber Pakhtunkhwa through. Chlef; : ,

Secretary, Peshawar and 4 others.

. ix. WP WNo. 3353 P/2019 ntlcc Hafiz Inarm Ur Reh.rna.n C

Vs Govemment ‘of Khyber Pakhtunkhwa.. -
through ChlefSecretary Peshawar and 6 others

X. WP No. 3366 P/2019 titled Jehanzeb K_han etc: Vs o
Government of Khvber Pakhtunkhwa through Ch.lef

Secretary, Peshawar and 4 cthers.

1.

Wi, WP No. 3390-P/2019 titled Haji Rehman el Vs-
Government of Khyber Pakhtunkh(va thréqgh Chief s
Secretary, Peshawar and 2 others N ~ . ‘ . . L .
WP No. 3520-P/2019 titled Mohammad Khahdfl i R .-"-
etc...Vs.. Government of K.hybe.r Pakhturtk.hWan

through Chnef SecretaIY Ppshawar and 4 others ' _,_..&'S “_D

- TINER
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xii. WP No 3567-P/2019 tltJed Husnur Rehman etc: Vs /j
Govermment of Khyber ‘Pakhtunkhwa r.h.rough ChJef d J .

Secretary Peshawar and 3 others.

xiv. WP No. 3667-P/2019 titled Maqsad Hayat etb_..'.-.\./-s.;. o
. Government of Kbyber Pakhtunkhwa through-.C.hief
Secretary, Peshawar and 4 others. S
xv. © WP No. 3939-P/2019 titled Syed Khurs;hjd. Shah -
tc...Vs.. Government of Khyber Pakhnmkhwa :
through Chief Secretary, Peshawar and 5 othe.rs'lr :

xvi. WP No. 4072-P/2019 titled Subhan Ullah etc...Vs. o
Government of Khyber Pakhnmkhwa through Ch.IE:f . .

Secrelary, Peshawar and 6 others.

A

i, WP No..4758- P/2019 ttitled Sohrab Hayat efc.. Vs... -

Government of 'Khybér Pakhturikhwa Lhrough C}uef
Secretary, Peshawar and 4 others.

' o ‘ 4 ) ’ e T
2. As per averments of the writ petition, .the. -

petmoners are servmg in the Elcmcntary & Secondary'.-'.
Education Department on their respective posts On 14. 7 201 1- L
the Govemment of K_hyber Pa‘(ht\mkhwa enhanced the::.-
conveyance allowance to all the Civil Scrvants ie: from BPS I S
to 13, including the pctmoners which was subscqucmly rcwsed'. =

vide - another notLﬁcauon dated 20.12.2012 and was further

enhanced. But the respondents without any vahd and ]USUﬁablf. JES— -



allowance under the wrong and illegal preteYt that the sarnc 1s

not allowed for the leave period. )

3. In essence, the grievance the p_eiitionerﬁ is that ~ - '

they were recelvmg the  conveyance allowance under thc

. nOtlﬁcatlonS mentioned above, which was stopped w1thout any -

‘Justlﬁab]e reason. o
4. Since the matter pertain to grant of conveyan'be '

. allowance which js part and parcel of pay. Similar rontroversy

came before this Court'in Writ Petition No 3509- P/7014 utled .

- (Hafiz Mohammad Ilyas etc..vs..Government of -Khyber'."'-:;'

Pakhtunkhwa), wherein the payi and salary were deﬁneé inthe .

following manner.

“7. To ‘resolve .the controversy as to-. -~
whether payment of allowances to a civil servant
“falls in chapter-2 of Khyber ﬁald@mn;mwa cwig
Servants -Act, 1973 ie. terms and conditions of - - -
service, it is uécessary to reproduce the definition of e
“pay” provided in ‘section 2(e) of the Khyber .
Pakhtunkhwa Civil Servants Act, 1973 which read.s B
~ as under:

" 2. (e)—"Pay" means the. amount drawn
monthly by a civil servant as pay, and inélua’eés . g
special pay, personal ;;ay and anmy other’

. emolun'tenlsl declared by the prescribecfi o
authority 1o be paid.” (emphasis provided).

The word “emolument” used in the above

quoted deﬁnmon clause of the Civil Servants' Act,'-: :

1973, accordmg to- its dlcuonary meaning, denotes

wages and benefits received as com ensation for

ESTED '
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holding an office or having employment. The word
emolument s basucally denved from the Latin word
emolumentum It ongmaily meant “the sum pald to
a miller for gnndmg a customer wheat” Today the
term exists mostly as a bit of archaic legalese, but it
might be within the route of expression i.e
grinding out a living From the above it is
manifest that emoluments are essentlal.ly the
benefits that one gets from the workmg of bein}
employed. Emolument is the proﬁt from
eroployment and is compensation. in return of
services, hence the emoluments are part and parcel
of pay. Section 17 being part of chapter-2 i.e. terms
and conditions of service of a civi servant provides
that, a civil servant appointed to a post shall be
entitled, in accordance with “rules, to the pay
sanctioned for the postt. Ltkew1se Rule 9(21) of
(FR/SR) provide, the definition of pay which means
the amount drawn monthly by a government servant
as ; i
(1) the pay, other than special pay or pay granted in
view of his personal qualification; which has been
sanctioned for the post held by him substantively or
In an officiating capacity, or to which hé is entitled
by reason of his position in 4 cadre, and (ii)
overseas pay, technical -pay, special pay. and;
personal pay and
, (1) any other emoluments which may be
specially classed as pay by the governor general
The legislature in its wisdom has. wisely
used the word *“pdy” instead of salary in definition
clause and section'17 of Khyber Pakbtunkhwa Civil

Servants Act, 1973. The word ‘pay’ connotes




2

payment of wages including emolument in ‘broader’

spectrum - whlle Lhe salary is uséd for amount that

one receives in return for work and or serw‘ce'i;-
provided, which is paid peﬁodichl!y 1e. overt a .

specified interval of timé such as weekly or molst"'. -
commonly monthly. The term “salary” has been - '

dealt with at page-553 of Corpus Juris Secundem""'

Vol. 77 as under -

“Salary?. “The word “Salary” is defined has.
meaning. fixed compensation regularly paid by the A
year, quarter, month or week; fixed compensatlon“ :
for regular work, or for continuous services over-a. .
period of tirpe; penodlcal compensation for sen)'iceS'
compensation for serv:ces rendered .per annum

- compensation mean in official and in some other

situation, or station; IegaJ compensatmn

Salary is also defined as meamng stlpulated RIS

penodical recornpense; or con51demt10n paid, or

stipulated to be paid to a person on regular interval "
for services usually a fixed sum to be paid by the'
year or balf year, quarter; reward or consnderanon'.

. paid’ or agreed to be paid to a person on a regular

intervals by the year month or week for services:;.

reward of ﬁxed or recompense’ for servrces rendered '

or perforrned reward. or compensatlon of serwces
rendered or pcrformed
From the above mentioned deﬁnmon it is mamfest;

that the “salary” of a civil servant is a.fixed armmount

regularly paid as compensation to the ernp]oyee'

whereas the pay means an amount recelved by a,

civil ‘servant mcludmg other ‘emoluments i.e.

allowances.”

L ’
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Teachers /employees of the same. d_epar(ment serving, ﬁom '
other comers of= the prov'mce. which were decided” by
Abbottabad Bench of this Court, wherein it was held that the‘ .
conveyance allowance being part of pay fall in terrns and -
conditions of civil servant and it can adequately be c]aime_d,_ .

through an appeal by adopting the prescribed ﬁro;edure -qﬁdér: h

1 .- .
et e

the Khyber Pakhtunkhwa Civil Servants Act, 1974. .

6. For the 'reasons given hereinabove, the petitibﬁefs.?".i .k
are civil servants: and their claLm falls in terms and condlt;oﬁs_‘
of service enumeérated in Chapter-Z of the Khyber Pakhtunkhwa . ,A
Civil Servants ACt, 1973 wherein the Jurxsdlcnon of this’ Court

| .lS expressly.-barred by Article 212 of the COnStlmtlon of Islanuc. g
Republic of Pakistan, 1973. Resultantly, this and the connccted" =
writ petition moentioned above stand dismissed bemg ~nqt :

maintainable. However, the petitionérs are liberty to apprgach -

the proper forum, if so desire. S
Announced on;

17 of October, 2019 o~

. f;a»ww ~ P alird
/
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8) ~Mr, Justice Rooh Ul Amin Khan & Mr. Justice Mohaaunad Nacom Amwes
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REFORE THE KHYBER PAKHTUNKHWA 'SERV?@
| - PESHAWAR ™ e

©Mr. Magsad Hayat, SCT (BPS-16), o L pasa
GHS Masho Gagar, PEsNgwars.sesesessee cveeriveiessrenn et APPELLANT

VERSUS

i-The Government of ‘Khyber pakhtunkhwa - through ‘Chief Secretary, e
hyber Pakhtunkhwa; Peshawar. ‘ S

9- The Secretary (E&SE) Department, Khyber Pakhtunkhwa, Peshawar. " -
3- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar:

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

© 5~ The Director (E&SE) Department, Khyber Pakhtunkhwa, Peshawar. -

PR N e TS ceivsrenstersines ;..‘.........-RESPONDENTS :

 APPEAL UDNER SECTION-4.OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
27108 OF THE RESPONDENTS BY TILLEGALLY AND
ONLAWFULLY DEDUCTING THE CONVEYANCE ALLOWANCE

- OF __THE. APPELLANT DURING WINTER & SUMMER -
VACATIONS AND AGAINST NO ACTION TAKEN ON THE -

G EPARTMENTAL APPEAL -OF APPELLANT. WITHIN THE

STATUTORY PERIOD OF NINETY DAYS.

CPRAYER: ' . : : o
That on acceptance of This appeal .the respondents may
kindly be divected not to make deduction of conveyance
slowance during vacations . period’ (Summer & Winter
Vacations) and make the payment of all putstanding amount
 of Conveyance allowance which have been deducted
the - mY previously with all back henefits. Any other remedy. which
this august Tribunal ric.e.mfs fit that may also bg awarde: jin -

.“_,_,‘.;,;,.._,.,__.-_ 1L

HBZISLYEE favor of the appeliant. - RS YICH B0
N \w\\.\ £ s A A . o o

R /SHEWETH:
OM FACTS:

R e e

1~ That the appellant is. serving in ‘the elementary _'~'a,n6}€s,5_§;<;@ndéry N
education department as Certified Teacher (BPS-15). quite efficiency - '
- and up to the entire satisfaction of the superiors. .. - S

- That the Canveyance: Allowance is -admissible to all- the civil.servants
. and to this effect a Notification ‘No. ‘FD- (PRC)- 1-1/2011- dated-. .
14.07.7011 was issued. That fater ion.vide- revised Notification dated

' L T employees

,,,,,

S 2022012 whereby the COMVEYRRES 2le,
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Atiioors 'Couns'el'for the appeliant preseht.

Learned counsel referred to the Judgment passed by Iearned Federal L

Servrce Tr:bunal in Apoeal No 18&8(R)CS/2016 whrch was handed down

: on §3.12:2018. Through the said” Judgment ‘the” rssue of payment of
» :Con\'eyance Aliowan to uvll cervant durrng summer and wrnter"'.
' _.-vacatlons was, held tobe vithin hi -entitlement - and the: deductron already o -
L 5F‘cde frem him-was to be rermbursed Similar, reference ‘was made to the'
_‘Judgment oy Fonourable Peshawar Hrgh Court passed on 01. 10 2019 in

the case of appeliant.

Learned counsel, when confronted wrth the proposrtzon that the
issue, in essence, was- dilated upon by the Federal Servrce Tnbunal and
more particularly, by the Honourable Peshawar High- Court rn the cuse of :-'
appeliant, smtcd that in case the respondents are.requi red to execute che‘::
judgment of Peshawsa r‘rgh COprt the ,uppelfant w:ll have no- cavrl about

-di‘sposa! of r.:stant appcal

The record suggests that while handrng down }udgment in the Wnt: ‘fﬂ'j .
--Petrtron preferred by the appeliant ‘the Honourabie Hrgh Court not onlyi‘k L
xDounded the definition of "Pay" as well as "Salary but also entitlement ’
of a- civil servant for the" (‘orveyance Aliowance durmg the penod of -
vacations. It i5 important to note that the respondents were repre_sented' A

Jefore the High Court during the proceedmgs

In view of the 'a'gove noted facts and c.rcurrrstam:ec and in o der tO' | E
protect the appel Iar.t From 3 rresrr romd of Ilugatron wh.ch may Drotract_
oyer 3 t'or'haidable ~ period, -th e appeai in hand zs dlsposed of with. - ‘

" observatron that t udgrnent oF Honourable Peshawar ngh Court passedlﬂ
in-"Writ r'ehtrons nclucmg W.F - No. 3162- P/2019 shall be honoured and..jf,--z
- =rhplernented by the respondent, within shortest possrt)le trme The{-."';

LA :
/ } - appellarit shall, ‘however, be atr.rbeﬁy to seekrernedy in accordance wrth -
. law in case his grievance is not redresseo by’ the respondents wrthrn a’”
‘ : A'_.-y':l,‘". ""-(3‘ . L
3 AR reasonable trﬂe
C Ax:l\‘\p"""::'
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VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL, PESHAWAR

OF 2020
(APPELLANT)
KAMAL SHAH ‘ (PLAINTIFF)
(PEI'ITIONER)
VERSUS
. (RESPONDENT)
Education Department _ (DEFENDANT) s

I/We KAMAL SHAH

Do hereby appoint and constitute MUNFAT ALI YOUSAFZAI Advocate, Peshawar T

to appear, plead, act, compromise, withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability for his default and
with the authority to engage/appoint any other Advocate Counsel on my/our cost. I/we
authorize the said Advocate to deposit, withdraw and receive on my/our behalf all sums
and amounts payable or deposited on my/our account in the above noted matter

CLIENT T
MMUN@WSUSAFZM

ADVOCATE

Dated. / /2020




