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BEOI‘RE THE H{ONOILABLL SERVICE TRIBUNAL,

KBY BER PAI\H'] UNKHWA

h Implemcntatic_»h Petition No. . 12023

In line and with reference to -

Service Appeal No. 76 of 2022

Muhammad Noor Sultan, Sub Divisional Education '

Officer (male) Tehsil Paharpur, District D.I.LKhan.

Petitioner
1. Government of Khyber Pakhtunkhwa through, Chief
Secretary Khyber Pakhtunkhwa, Peshawar.
2. Chief Secretary to Govt Of Khyber Pakhtunkhwa Peshawar,

~\> ("/ 3. Seeretary to Govt of Khyber Pakhtunkhwa Elementary &

Secretary Education Dcpartment Peshawar

P

Director, E Elen mentary & Secondary Lducatron Department,
Khyber Pakhfinkhwa, Peshawar.

“District -Edu(:ation Officer Dera Ismail Khan, Education.
District Education Officer Baﬂ:gralh Education.
District Account Officer, D.I I\_hdn

Muhammad Zareef SDEO (Male) Alal Battagram

0 N o W

Respondents

AP%?LICATION FOR IMPLEMENTATION' OF
JUDGMENT DATED: 05.07.2022 PASSED
BY THIS HONBLE TRIBUNAL IN SERVICE

' APPEAL NO.76/2022, WHEREBY, THE

APPEAL OF PETITIONER WAS ACCEPTED
AND THE IMPUGNED NOTIFICATION
DATED: 04.01.2022 REGARDING
TRANSFER AND POSTING OF PETITIONER
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PRAYERS

-

WAS' DECLARED ILLEGAL AND INVALID,
CONSEQUENTLY STANDS SET ASIDE AND
CANCLELLED.

On . acceptance of this 1mplementat10n
' Petxtlon this Hon’ble Tribunal may please
be directed the respondents to fully and
effusively make compliance of the
Judzment dated 05.07.2022 of this
Honourable Tribunal in true letter & spirit

without any further delay.

Rcspgctfully Sheveth.,

Concise Facts

4]

That the 'petitioner filed service Appeal No. .76 of 2022

" before this Honourable Tribunal with the prayer that on

acceptance of present service appeal and by setting aside
sotification  bearing  mno ~ SO(MC)E&SED/4-
16/9021/pnstmg/uansfel/MC dated  04.01.2022,  the
impugned tlansfer of appellant from the post for SDEO
(male) Pﬁlnrpm to the poxt of Male Alal Battagram, may
graciulsy he cancelled and as result theleof the posting of
appellant : as SDEO (male) Paharpur, D.Lkhan, may
graciously be restored. On fixation of tl;e. case, after having
hear the zi'ppel]ant/pefitiohcr at great length vide judgmerﬁ

dated: 05.07.2022 passed by this Hon’ble Tribunal, the

impugned  Notification dated  04.01. 2022 was

set: 1sldclcancelled and ther chy appeal of the petitioner was -

accepted. Copy of Notification dated 03.01.2022, Copy of
Notification dated 04.01.2022, Judgment dated 05.07.2022
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and Service'.appeal No 76 of 2022 of this Hon’ble Tribunal
are annexed hercwi'th as Annexure A.B,.C & D.

That It is manifiest that Judgement of this Hon’ble
Pribunal passed on 05.07.2022 but in utter disregard and
vinlation of Judgemvnt of this Honble Tnbunal as well as

posting/transfer policy of the (yovernmem: of Khyber

" Pakhtunkhwa, the respondent / Secretary’ Education,.

Peshawar has issued another Notification dated:
97.03.2023, whereby the respondent No 8 muhammad
Zarcef ~was' posted to SDEO (male), Tehsil Paharpur
District DIkhan. Copy of impuged Notification dated:
27.03-.2023 13 enclosed as Annexure E.

that it is far-fetched to mention here that despite ClB;ll‘ And
well explained judgment in favour of petitioner, the
l'espondent:;/Department without any lawful reason have
heek in hesication to fully implement the judgment of this
{1on'ble Court, rather violatt",d the essence and validation

of the ]udcrmenl whereas the law prohibit them to do as

. such, but the department/ respoudents in careless manner,

flatly den ymg the judgment of this Tribunal and in respect
of which, they may be dealt with in accordance with law
viz to comply with the subject Judgment.

That it is pertinent to mention that Muhammad Zareef
respondent No 8 has "heen transferred back to Tehsil
Paharpur Dhstrict DIKhan. on the basis of favoritism, was
hrought back to Paharpur DIKhan. ‘

That after passing the judgments dated 05.07.2022 by this
Hon'ble Tribunal, issued subsequent another Notification
dated 27.03.2023 to post the respondent at Tehsil Paharpur
Distiict DI Khan. -

That the judgment dated 05.07.2022 in service appeal, the
Department / respondents have not complied so far in true
essence and spirit, despite various resorts of petitioner to

the Secretary Education. Peshawar / Competent authority,
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rather iss{s‘_ed impugned Notification dated: 27.03.2023 by
posting the respondent No‘ 8 to Paharpur'DIKhan in ’ilttcl‘
disregard ;if the judgment of this Hon’ble therefore, the
petitioner approaches this Honourable Tribunal for
impie ment ation of judgment dated 05.07:2022 on inter-alia

the following grounds.

GROUNDS

a. That the Judgment dated 05.07.2022 in the subject
service Appeal is selfﬂcéntained wherein was specifically
L]
stated that “We are thus constrained to allow ;:his
appeal and as a result consequent, set aside the
impugned order dated 04.01.2022 restoring the
order dated 03.01.2022. The official respondents
m.ay, however again transfer the appellant after
complé:;iou of his normal tenure” but direction of
this Hon’ble Tribunal has not yet been fully and wholly

implemented.

b. That the judgment dated 05.07.2022 in the main service

appeal of this Tribunal is sclf-explanatory, simple and
clear and it did not require any further interpretation.
But respondents tactfully, -illegally and unlawfully
twisted the same on technical grbunds to smash the
essence of judgment in order to sabotage the rights of
pe:.titioher. As, Quoties in wverbis nulla est
ambiguitas, ibi nulla exposition cantra wverba
fienda ost which means “so long as there is no
ambiguity in .the words. there should be no
Interpretation contrary to' the words” therefore,
respondents have no lawful authority to go beyond the

specific verdict of the ibid judgment.

¢. That the scheme of the law is that in one proceeding the

cowrt/Tribunal determines the liability of a party and
the ciwrcsponding right of the other partv and

mcorporates them in the judgnent/order-and in another
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s - p-roc,aed';ng it executes the said order /judgment, i.e. at
s ' o the instance of one party specifically enforces the
Iiébilit}"; against the other. There can be no execution or :
sj)r:aciﬁbienforcemen.t of a lhabilitv without a previous ' !
determination of _the liability by a Court and
ineorpdi}at,ed mn a formal document called judgment. In - i

the ins:t.ant matter, the hahlity and corrésponding

'

— rights of the parties have rightly been determined and
after passing the judgment, the respondents/department
have not in entirety honoured the decision of this ‘ !
Hon’ble Tribunal which act of respondents if nullity in
the cyé of law.

d. That the successive transfers of the petitioner to
various :stations within a span of one and half year are
a;gz:lin.st' thp posting/transfer policy of the Provin‘cial

~ P . . “ . ¢ :
S~ Government, which indicated that a Government C R

servant should not he transfen_‘ed, in ordinary
circamstances, prior to completion of a period of three
vears at one place of posting. In this backdrop, the
wisdom may also be derived from the judgment of

Hon'ble Supreme Court 2011 P L € (C.S.) 935 (Supreme

Court of Pakistan), wherchy it is held that;-
Art.212(3)--Successive Transfer -- Respondent
was palwari who was transferred 1o three stations
within a span of eight month--- Service Tribunal ST
accepted appeal filed by respondent patwari and ¥
sct aside his (ransfer orders --- Validity --- ;
Successive transier of respondent to three stations
within a span of eight months were against Co b

posting/transfer policy of Provincial Government,

which indicated thal a government servant
should not be transferred in  ordinary i
circumstances. prior to completion of a period of

three yecars a1 one place -of posting --- Transfer
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order of respondent was passed during ban period,
'- prematurely umler political influence, as copy of
~the same was sent to private secrctary to
Provincial Minister for Revenue --- Tenure of
postmg of and officer or oflicial ‘of Government io
a District Government was provided in 8.30(3) of
_North-West Frontier Province Local Government.
Ordinance, 2001, as threc years but any officer
could be transferred carlier due to exigeney of
service or in public interest to an individual
grievance and no substantial question ol law of
public  importance was involved warrant
interference by Supreme Court under Art.2125(3)
of thie Constitution---Supreme Cowrt did not find
any iliegalil.y or infirmity in the Judgmeut passed
by Service Tribulal so as to justify interference by
Supreme . Court. under Art.221(3) of the

Constitution---Petition was dismissed.

e. That the respondent /department without any lawful

reason -willfully not implementing. the order of this
Hon’hle, albeit, in doing . so, this Tribunal while
exercising its jurisdiction may deal with the matter with
iron hands because the matter of honour.and integrity
or orde: of Court.

That.it may not be out of 1)1ace 1o menti.OH here that
order/J udgmel.lt or any Cowrt or court shall be

implem :nted/executed by the Tribunal concerned in its

true essznce and its implementation by the department /

authority concerned is the moral duty of that authority
to obey it accordingly. For the sake of harmony
amo.ng'-:t the functionariés of the state, it is imperative
for all concerned to fully honour the order/judgment of
competent Court/Court. In such view of the matter,

denial of respondents to effusively implemeat the
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n Judgment passed in service appeal is beyond the settled
ama iy

: -3 . .
para maeters Of ]u'risprudcnce. !

That it is imperative to highlight that the respondents, !

T

in shee. violation of Rules and policy in vogue by the
Gove rn‘mcnt of Khyber Pakhtunkhwa, have postéd the
respcuuient No 8 to Tehsil Paharpur DIKhan who.-wc're
not obliged to do so for the reason the petitioner has not
complated the normal. tenure of service at the
in«.‘.u'inl?ent position. In fact, “the petitioner ‘has no
political legs to stand upon to make her transfer and
posting according to her wish and whims, that’s why, ;
exploized at the hands /of respondent despite having
décisiv;in in her 'favour. |

h. That as 1o ambiguity in the judgmen"t passed by this
Ton’hle Tribunal and all the mgtcrial aspect relating to

the tenure and transfer policy in the light of provisionn

the Fules & Policy in vogue and judgmcnt,of; apex
Court were discussed properly. When this ])eir;g the o
position in the ]udgmvnt passed by this Tribunal, again : gl
posttr"d the respondent to Tehsil Paharpur DIKhan and ,
that too by not completing the nor 'mal tenure 1.e. three

vears by the petitioner, 1Mpondents are highly unjust

and unwarranted under the law, : b

i That Counsel of the petitioner may please be allowed to

raise additional grounds at the time of arguments.

It is herefore, humbly prayed that respondents
may pleose be directed to make fully and
’ . effusively compliance of the Judgmeni dated

05. 07 2022 of this Honourable Tnbunal in true

_essence & spirit without any further delay.
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Yours huivible Petitioner
Through Counsel

>

. Khalid Mahmood
Advocate High court.

vated: 2/ Lj_r2023
ote 3/ Ly /20%

~

AFFIDAVIT
i. Muhammad Noor Sultan, Sub bivisiona] Education Officer (male),
Cducation Department, 17.1.Khan, the petitioner, do hereby solemnly affirm
and declare on oath that all the Para-wise contents of this Petition have
s
been prepared under my instruction and all its Para-wise contents are
correct and true 1o the best of my knowledge & belief. I further solemniy

affirm and declare tha. no part of above petition is false and nothing

material has been delibetately concealed.

N\
~
w_,/‘ ,/‘ . N i
e // M/"' )@Llu}l‘vb‘
Identified by Counsei: eponent
Khalid Mahmood ' Y [e2. (L( X <;<4‘/- ~

Advocate High Court
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BEOFRE THE H()NORAB]LE SERVICE TRIBUNAL,

KHYBER PAKHT UNKHWA

<"

fmplementatior Petition Nb_. 12023

In line and with reference to
Service Appeal No. 76 of 2022
Muhammad Noor Sultan
VS.

 Governmeat of Khyber Pakhtunkhwa through
Secretary Education, Peshawar and other.

APPLICA'[“ION WITH THE REQUEg'f TO SUSPEND
THE OPERATION OF IMPUGNED NOTIFICATION
DATED 27.3.2023, WHEREBY, THE RESPONDENT
WAS POSTED AS SDEO (MALE) TEHSIL PAHARPUR
IN UTTER DISREGARD OF THE SPIRIT AND
ESSENCE OF THE JUDGMENT DATED 05.07.2022
RENDERED BY THIS HON’BLE TRIBUNAL TILL
DECISION OF THE IMPLEMENTATION PETITIQN

Respectfully Sheweth.

I.

That a implementation petition 13 being filed before this Tribunal
and the grouncs of sune may please be considered as an integral
part of the subject petition.

That the petitioner has not yet completed her ordinary tenure of

the service and posting of respondent No 8 through impugned

. Notification i4 based on malafide and is due to the political

victimization, and also there are no compelling circumstances for

the unpugnecl posting of respondent before completion of
ordinary tenure of petitioner rather the respondents in defiance of
the judgment of this Tribunal, issued the said Notification.

That posting of respondent No 8 to the Tehsil Paharpur Dlstnct
DiKhan is t]m outcome of political influence and the same was
only to obhg‘ the political figures of the area. Petitioner is having

no political racking that’s why he is victimize at the hands of
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respondent. Thus, grant of interim relief as prayed for would be in i

the best interest of justice. In this respect, the Hon’ble Peshawar

High Court, Pé:;ishawar has already granted interim relief in the

€M No.95-P/ vith C.M No.50-P/2023 is attached herewith.

It is. therefore, humbly prayed that on acceptance of the present

~ petition for suspension of impugned Notification as prayed for,

the respondent may please be directed to suspend the operation of’

—.impugned Notification dated: 27.3.2023 till decision of the subject

petition. and in the meanwhile, status quo may please be ordered

to be maintained.

Dated: _ 5__/_5{,,‘__/2023

AFFIDAVIT

Yours Humble Petition

\‘@ud{;y‘.
-Muhar%‘ Noor Sultan

Through Counsel

e

\NF/ .

-

Khalid Mahmood, ,
Advocate High Court. :

. Muhammad Noor Sultan, Sub Divisional Education Officer (male),
Education Department, 1).1.Khan, the petitioner, do hereby solemnly affirm
and declare on oath that all the Para-wise contents of this Petition have
been prepared under my instruction and all its Para-wise -contents are
correct and truc to the best of my knowledge & belief. I further solemnly
affirm and declare thar no part of above petition is false and nothing :

material has been deliberately concealed.
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Identified by Counsel: o o .:"-‘3"-' L - Deponent
Khalid Mahmood {\ \L’IL};]?‘ N?J(B | |
Advocate High Court Nl e [>. fe3- / (7' < €5 ‘?§'/ - ;z i
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PESHAWAR HIGH COURT, PESHAWAR

FORM OF ORDER SHEET
D;;ig;;;iic;;)f Order & other pmcecdings with ‘signature of judge
- !
1 2 ,
17.01.2023 | CMNo 95~P/20223, with CM 50-P/2023 in COC No 480-P/2022 in Writ

Petition No 1987-P/2021

Present:  M/S Erum Gul and Mobina Masood,
" Petitioners-applicants in person.

Mr Muhammad Sohail, AAG,
* For the officials of Provincial Government

ARk K

The CM No 95-P/2023 has been moved for the suspension’of the impugned
notificaticn / order bearing No SO(II)c{4)/GS/22/7390-93/W-E dated

10.01.2023 issued by the Governor Khyber Pakhtunkhwa / Chancellor

-

Gomal University D.1.Khan.

2. Since the impugned notification has been issued in the existence of the
status quo order dated 10.01.2023 by this court in CM No 50-P/2023
therefore the impu‘gned order and all the proceedings initiated or conducted

thereunder are hes'zby suspended / stayed.
3. Once again, the Principal Secretary to the worthy Governor Khyﬁer
Pakhtunkhwa be pht on notice to apprise us that what were the compelling

circumstances to issue the impugned notification despite status quo order by

this court. Adjourned to 24" instant.
CHIEF JUSTICE

JUDGE
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i “‘] B f lo be subsinued for the coiteation bearing the sane oumiber and date ‘ . ,] _%
1 ' !;,"‘ '.'\:;-_\‘Qé} B 7 k 't~ : ] {
) N GOVERNMENT OF KAYEER PATER UNKHWA _
RS L Gl ELEMENTARY AND SECONDARY EDUCATION, DEPARTMENT
\.!'_,

| e Block-"A" Opposite MPA’s Hostel, Civil Sucretariat Peshawar

Bl ' - -. _ Phone No. 091-9223588 . RV‘ Qﬁ@ .

i o - Dated Peshawar the, January 03, 2022
CORRIGENDUM - B
No.SO[Mgz E&SEDM—‘I6/2021_.-"POSTIr!GITRANSFERS: in parial modification of this -
) ‘Department’s Notification of even number dated 30-12-2001 & 31-12-2021, the
H Fompetent Authority is pieased ta order the posting / transfers c¢f the foflowing teachers / ~~
: Jfficers of Elementary & Secendary Education, Khyber Pakhtunkhwa with immediate '
ffect, in the public interest:- ‘ '
' r. ]’ Name & designation . From To
o .
;1. I Mr. Rehmat Khan Assistant Di(ectbr, E&SZ | Assivtant Ditector, MAs E&SE | -
; H{TC B5-17) -Khyber Pzkhtunkhwa, Khyber  Pakhtunkhwa (Vice |- |
I ! : No-2) oo
I 2. i Muhammad Ashraf Assistant  Director, | MAs | SDEC (Mae) Mirali North :
: _ ' {TC BS-17) E&SE Khyber Pakhtunichwa Waziristan (AVP)
: > H [3 Or Abdul Qayyum Khan Under tiansfer as SDEO | Assistat Director, MAs E&SE
1 Qi {MC BS-17) {Male)  lhiranshah  North Khyber Pakhtunkhwa (Vice
4 N Viaziristan, - No-4) =]
NG 4. Mr Matiullah Khan Assistant  Director, MAs | SDEC  (Male)  WMiranshar] - .ot
‘ Y (MC BS-17) E&SE Khyber Pakhtunkhwa. | North ¥vaziristan {Vice No-3)
. ‘ \) I & { Muhammad Wajhuddin Monitoring Officer, - E&SLE [ Assistant Director, MAs E&SE
’ _i_{TC B83-17) - _| Depatmeént, KP - Khybsr Pakhtunkhwa (AVP), B :
. | 8. | Mr. Misar Ahmad Under transfer' as SDEQ | SDEO (Male) Rustam, . .
; L. i | {MC B8S-17) {(Male) Kalkot Dir Upper Mardii1 {Vice No-9) :
. L[ Mr. Wisal Muhammad Under transfer as SDEQ | SDEG (Male) Tangi
= LA | (WC BS-17) (Male) Garhi Kapura Mardan, | Charsadda (AVP). iy
\, {8} | Muhammad Noor Under traaster as. SDEO | SDEO {Male) Pharpur DI e 4
! '____ginépl (MC BS-17) (Male} Bettani Lakki Marwal | Khan (AVP) - : i
ng Hafiz Fazii Akbar (MC Under trnsfer ' as  SDEO | Services placgd at  the ) '
-~ L i | B517) {Male) Rustam Mardan disposal of Directorate of ot
at - E&SE  KP  for  further
b \ l‘ i ' adjustraent against the vacant
. 1 N R post of A (BS-17).
4’”‘ ‘IO,“ Mr. Sullan Muhammad | Under frarsfer as SDEQ | SDEQ (idale) Ghari Kapura
- L__i1(MCBS-17) - {Male) Orakrai Lower Mardan (Vice No-7) _ . . . '

. -SECRETLRY TO GOVT: OF KHYBER PAKHTUNKHWA_
| . ‘ ESSE DEPARTLIENT .

E‘.ncist: of Even No & date ‘
Coply forwarded for information to whe: - N .-
1.| Accauntant General, Khyber Pakhturkiiwa, Peshawar.
.1 Director E&SE Khyber Pakhtunkhwa Peshawar. ‘ o ot

District Education Officers {Male) corcerned. © - ' : o ?
District Accounts Officers cconcerned,

I
|
| Director EMIS, E&SE Department with the request to upjoad the posting/ transfer
| notificalion on the official website of the department.

(23 SN )

6.\ PS to Minister for E&SE Depanment;.Khybe;ﬁakhtunkhwa.
7. | PS 1o Secretary, E&SE Department, iKhyber Rakhtunkhwa. (. :
3. | Cfficers concerned. B R W( o .
9. ! Master fila. Y S y
: N oY
] ‘X \ f“é:’ | s
i (HAFEEY UR REHMAN SHAH) ;
i SECTIONIORFICER (Management Cadre) f
1 . /A
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GOVERNMENT OF I\mvmu PAKH'I UNMlWA

ELEMENTARY AND SECONDARY EDUCATION DEPARTMENT

Block-"A" Oppmrtci\il A's Hostel, Civil Secretariat Pcshaw.lr
. P No 919223938

,g(qu.&SEDMd 6/292 1¢P0§Il\, ;G[IR&NSEQB G /Tin partial modzfccano?/ of
tmi Dlapartmem s Notifications of even number daled 3C-12-2021 and 03~O1~2022 the

Compstent Authority is p!eased to order the posting/tranufer of the lollowmg Oﬂicers ol

N E!etnentaw & Secondary Lclucat:on Khyber Pakhtunkhwa with |mmed|ale effect, 'in
' blic interest. - : '

. lName & designation From : f!
1;/ | Muhammad ?.amef SDEO {Maie) Alai | SDEO (Male) Pharpur Di!
z(MC BS-17) - 7 /| Battagram ) Khan ]

 Wshammad Noor SDED {(Male) Phafpur &0 SDESO ‘ {Male) A!@i[

Sultan (MC BS-17) - Khar

Battagram C
L £ | =
|4 J ! SECR!"U\RY TO GOVT: OF IKHYEIER PAKHTUNKHWA
' L ' E&SE DEPARTMENT

| End:é‘i'{df gven No.& date:
Cor.\y‘ farwarded for information to the: -

Accountant General, Khvber Pakhtunkhwa Fushawar.
Diecior, E&SE Khyber F‘a&h'uﬂkhwa Peshawar.
District Education Officet (Female) Battagram and DI Khan

Director EMIS, E&SE Depariment with the request to upload the same on
the ofiicial website of the department.

District Accounts Officers Battagram and Di Khan
PS to Secretary, E&SE Uepaﬂment Khyber Pakhtunkhwa.

Qfficers cancerned. \1\ )
\ / ~ ')f

Master file.
’&.-
N \_,(\\\
EZ:I rR~Ri=HMAN SHAH)

. &4:54{—WananememCad‘fe)-- e

—
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|

——— - _.'i_."_- ——— —————

|
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|
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' Daled Pwshaw at the January 04"' 202
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o ar X ’ '14 vice afppml NoZ6. 20 tiked “Mhammod N:mr Suliah..vesGi snernent of Khyhr Pokhtnkinre theongh Chivf

T ot Sevechuy Nhyher I'.fllrhmllmumm others ", heard on 11 07, 2()22 by Davision Rench comprizing Kalmr Arshent

{' et Mmu Chartrmay, un.l Attt Muhanuee, Moember Executt e, Kiyder Pakhtuntiwa Service Fritumal. Canmp Conrt
L o {wrar dsnrakl Khan :mrl deeided an 65.07.2022 o Pctlmunr

mwm:n PAKHTUNKHWA SERVICE TRIBUNAL.
- PESHAWAR.

" BEFORE: 'KM IMARSHADKHAN CI—IA[RMAN :;I/
' Ml/\N MUIIAMMAD MEMBER(IB)

s L .Sermce Appcal No.76/,2022

Mubammad Noor Sulhﬁ, Sub-Divisional Education Officer, Tehsil
Paharm District D.J.K1an: ' ' ‘

.---.-q-.-u..-ouo---c-.-ou-vnaa-.o.-.-...-.oq .o

(Appelltmt)

' - Yersus

I Government of Khyber l’akhtunkhwa, through Chief Secretary,’
Khyber Pakhtunkhwa, Peshawar. co
Chicef Secretary to Government of Khyber Pakhtunkhwa, Elementary
& Secondary Education. Department Peshawar. (as written in the
appeal rwice). :

Secretary 1o hnvummnt of Khybcr Pakhtunkhwa Elementary &

' Secondary Bducation Department, Peshawar. -
Director, B Hlementary & Secondary Education Department, Peshawar.
District Edueation Officer (M), Dera Ismail Khan.

District Educa tion Officer (M), Battagram.

.District Accounts Officer, D.I.Khan. ‘ : .

Muhaminad Zaréef, %ub Divisional Education Olfcel (M), Alai

B dlld ;:,1 am.

)

tod

'-.lO"JIL}

oL

reresnaes (Respamlen Is)

Present:

My. Alimad Al ‘ )
Advocate......... . SO e e For appellant.

Mr. Anwar Awar, .
/\dvocutc ............... UPTOT DL SOOI P01 respondent No.8

Mr. Muliammud Adeel Butt,
“Adiditional Advecate Genera!
M. Farhaj Sikamlar, ' .
District AUOINEY ..ot eee. SUPIRI For ofﬁcnal respondente

)

——— .
.

v T Date of InSUUON. ..o b 24.01.2022
‘ Date of Flearing.......... B PR RIRS .01.07.2022
o Diate, of DECItiON. . vuewvriverrefverimnees 05, 07.2022
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Service / Appead Ko?6/2022 tifed Mnhumlmul Noor \ulmn wwCiovermment of Khybr Pekhtunkinva through (‘hn.-/'
2 by Diviston Bench cumprlvlm, ¢ Kalim Arshad
Service Tribunal, Camp Conri

. Seceetary Khyher I(llhmnkhim antd uthers”, hasrd . on f11.97.2022
* Khen, Choirnon amd an Mnlr{mmlud Me mhc: Exeentive, Khyber Pakh

©

Deira Imuul Ahun angd &gwd PN g 73033 ot qu

APPEAL * UNDER SECTION. 4. OF THE ' KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE NOTIFICATION BEARING NO. SOMC) E&SED/4-
16/2021/POSTING/TRANSFER/MC DATED 04.01.2022 ISSUDD-.

BY THE RLSPONDEVT NO.3.

KALIM ARSHAD KHAN CHAIRMAN The | qp'peuam is

"q,grneved of notlﬁcatlc-n NO SO(MC)E&S}*D/4—16 12021/ Postmg/

of Khyber P'lkhtunkhwa L&SL Peshawar by way of whlch earlier

nouhcattons d'\tr‘d 30. 1” 2021 dnd 03 01 2022 were modlﬁed and the

nppellant wastr 'mqien red to the post of SDEO (M) Alai Bﬂttagamm

2. I"dct's mrroundmg the~appeal are that on 15 09.2021: the

appellam was uamh rrizd from tae post of SDEO (M) Daraban to the

post of SDEO(M) Pah'trur After three months, the appellanl was

-tmmferred to the pot of SDEO(M) Bettam Lakk1 Marwat {rom

.whete on 03.01.2027, he wis agam ttansferred to ‘the pcm of

same dd}' but.on the very next date i. € on 04 01 2022 ‘his notlhcatlon

ol tr unslu |'=.=:ued on $3.01 2022 ‘was rnod|(|ed 'md he was, mstead

tr'msiened 'md poqled as SDFO(M) Alm Batt'lgram Aggrieved of

' Traanel/MC dated 04.01. 2022 lseued by the Secretary to Govemment ‘

SDEO(M) P'\h'npuu W here he assumed the charge of his post on the

arder dated‘04,01.20222 he.filed departmental appeal on 05.01.202 %

'an'd aw'iiting ninety days statutory period, when no reply was received

[N

froim the reqpondenta Ile il ed the instant appeal.

\w\/
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U Service Ap/mrl Na7( 72022 titled Mnhmmmrd Nanr S'ul!m] wsGovernment of Khybr Pakhtunkinvea through Chief
Segretary Kiwher akhtunkhn and others”, heard on 01.07.2022 hy Division Bench compristig Kalim Arshod
Khan, Chelrman, and Mian ki, mmmnd Member Exccutive Khyber Pakhtunkinva Service Tribunal, Canp Court

Oera lymall Khan.gnq dacigad on §7 7 2o at Qchaway.

«

3. On receipt ()f the appeal and its admission to full hearing, the*

respondents were summ(med .who' on puttmg appearance contested

the appe'll by ﬁlmg writtzn reply, ralsmg therein numerous legal and

theaéppellant_.

4. We ‘have heard zarned counsel for the appellant learned

Addition‘al_ Advocate Gencral_for the ofﬁcial qupdndent_s and learned

counsel for private respondent No.8.

5. ‘Learned counsel for the .appellant reiterated- the facts and
el 1¢ .appe é

‘grounds detailed in the 1nemo. and grdﬁnds of* the appeal while the

Iealfned AAG controveriad the same by supporting the impugned

order(s).

.0. It is in the reply of the official respondents, that on acceptance

of the reprcqentallon ol pnvate rcspondent No. 8, he was transferred as

SDEO- (M) Gha7n| Kliel Lakkl Marwat v:de notlﬂcatton dated

15.1 I.2()2| ‘which »wus w':lhdrawn_ because respondent No.8 had been
declared as Returning Officer ﬁ‘\llai Battagram during the Local

Gow)émmenl Eleption 2021 pb_t}asé:_ll..'lt is further §le§ecl in the

comments at para'—6 and 7 read'hs'unde"r:

6. Appellcmt f led. rcpresentatton before the res'pondent_
No.3 - the secretary to the Government of Khyber
Pakhrunkhwa L&S:t Department The worthy Secretary

nru

Ty T

‘ factual objections. The de fence setup was 4 total demal of the claim of .

NEISE B DR b
SOTAIRTE
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Service Appeal No7ﬁ/2ﬂ22v Hitsd " MuhammaNoor Sultan.awCovernment af K.hyhr Pakhtunkinva throngh Chicf

© Secretary Khyber Pakifimbkive. and others”, Kiwed . on (1.07.2022 by Division Bench comprising Kalim Arshad
khtnnkinwa Service Tribunal, Camp Court

Dera fsmafl Khanang- ducided ewm €-7>dak3 ok Coohauny

Khidwn (_Tha'lrinan. aud Mian Mshommad, Member Exeentive Khyher P

E&SE Department was pleased to call the appellant for
personal hearing on 17.01.2022 after personal hearing of
appellant the. respondent No.3 was pleased to dismiss the
. appeal of the appellant being devoid of merit. It is Surther
added that the private respondent No.8 appeal dated
10.12.2021 regarding his restoration-as  SDEO(M)
'Ghazni Khail, District Lakki Marwat was in process but
in the mean whilz the post of .SDEO(M) Ghazni Khail
. ‘was filled with new incumbent named M. Abdul Qadeer
* Shah. Therefore, the respondent No.3 was pleased to
. _transjer thz private respondent to the post df SDEO(M)
Paharpur D.IKkan vide Netification dated 04.01.2022
being Senior Management Cadre Officer of - this
department. : o o o
“7. The appellant got promotion fo the post of SDEQ BS-
17 vide notification dated 30.1 2.2021 and he was posted
as SDEO Bhetanni District Lakki Marwat but after three
days appellant got transfer to the. post of SDEO(M)
Paharpur  D.1.Khan. This transferred order of the
. appellant’ was not Jjustified in eyz of law; therefore,
competent authority has been pleased 1o the transfer the
appellant to post of SDEO(M) Allai District Battagram.
The service appial of the appellant is an exercise in
futility. Further proceedings in this regard would bear no
- fruit It s, _therqﬁ:re,-requ'ested to this Hon'ble Tribunal
" to dismiss the service appeal o 'the appellant with cost.

7.  When confrontec with the situation as to what prompted the

'

“cancellation of the order issued on 03,01 2022 ju'st afler one day, the

representative .of the respondents as well as the learned AAG could

not cxplain the situation. Therefore, it is found that impugned order s

in utter violation of Clause {i) and (iv) the posting/transfer policy of '
““the’ provinciél ' g()vermncnt\wherein it is contained that a government'

servant would completc normal tenure at a station it és also against the

interest of public service.

12— e w1 e weyy )
" 2l ot st Teatler Bl 2ol o T

official respondents oi what was the public interest involved in.
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hands :rmd lhe‘seal 'of the Trt?

Service A/)/;'val NoZo/2022 {I:I 1 ‘Muhmmnm! Noor Sulian.. wsGovernment of Ahybr Pakhtnkivva tirough Chicl
Secrciary Khyber Pakhtunkinie and others "/« hadvd on 0f 12,2022 by Division Bench wm/m.ting Kalim Arshad

Khan, Cluurmun nml Mian Mihammdd, Mcmber Executive. Khyber Pakhtunkin Service Tribunal, Camp Court
. Dem I:mml Khonan zuu,uol en 59230k Pesluwar .

8. Wc are thue consiramed to allow lhns appe'\l and as a resultant

consequence set 'mde the lmpugned ordu' dated 04 01 2022 restor mg

the order dated 03 01. 2022 The ofﬂcnal respondents may, howcvcr"

agam transfer the appelhnt after complenon of lns normal tenure.

Cost shall follow the event. As regards to prlvate respondent No.8, the
depaltrnent may adjust h1m at a néarér st

genuine. Cost shall follow the event. Con51gn

9. Pmmmnced in npen Cmm‘ af I’eshawa‘r and given under our

unal on tlus 05 ' day of July, 2022

\ . - , .
o Wepe
. KAL,IM ARSHAD KHAN ‘
- . .Chairman

Camp co'urt:];)'._l.](hah

. <7 ~ ‘-‘/f . .
D)/ / ’2 ' ’
MIAN MUHAMMAD
Member Executive
Camp court D. . Khan
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: BEFORE THE HIONUURABLE KHYBER PAKHTUNKHWA
| SERVICE TRIBUNAL PESHAWAR.
’ Service Appeal No. ' 7 é of 2022 :
|
| Muhammad Noor Sultan , Sub- DiVISIOI‘IaI Education Officer, Tehsn -. o
! Paharpur, District D.1.Khan. APPELLANT
| )
|
} VERSUS "
i 1. Government of Khyber Pakhtunkhwa through Chief Sec:letary,
N | Khyber Pakhtunkhwia, Peshawar. -
('\,)(\' 4 Chief Secretary to Govt of Khyber Pakhtunkhwa, Eiernentary &
WO /Y / Secondary Educaticn Department, Peshavar.’ .
‘%\ ~ |/ 3 Secretary to Govt of Khyber Pakhtunkhwa, Etementary§ & i
// Secondary Educaticn Departmerit, Peshawar. ’ PR
{ 4. Director, Element:ry & Secondary Education Départme;nt, . ;
L Peshawar. ' ' ' :
| 5. District Education Qfficer, Dera ismail Khan. ;
6. District Education Officer, Battagram.
7 District Accounts Qfficer, D:1.Khan.

/ Battagram.

t

[

l 8. Muhammad Zareef, Sub-Divisional Education Officer (Male) Alal
: RESPONDENTS
| ., H

|

. SERVICE APPEAL. UNDER SECTION 4 OF THE K.P.
SERVICE TriBUnALS ACT, 1974, AGA:NST THE : —
Nonr:cmnon BEARING NoO. SO(M(') E&SED/ 4-. .
16/20214/ Posrme/ “TRANSFER/ MC DATED -

04.01.2022 ISbULD BY THE RESPONDENT NO. 3. i S :

PRAYER:
On acceptance of present Service Appeal and by . ' '
setting aside Notification bearing No. SO(MC;)

'
.

o
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above are correct & sufficient for the purpose of service.

[P OpE———— _

Notification.

S

A

enclosed as Annexiire D.

.
»

2 That‘ vide Notifiéa:ion No.SO (SM)E&SED;‘?-1/2021/PT/G_/MC
I dated 15.09.2021 (Annexure A) the appelant was transferrec f:rc:zm
SDEO (M) Daraban to SDEQO (M) Paharpur, and thereafter, yige
Notification ~ No.S©D(MC)E&SED/4-16/2021/Posting/Transfer/MC
dated 30.12.2021 (Annexure B)'heA stood posted as SDE:-O:-('M)

Betanni Lakki Marat and his name appears at serial No.2 of the

Transfer/MC dated il3.01.2022 Annexure G), the petitioner st:oé)d
again transferred from SDEO Bett;}ni Lalki Marwat to SDEO:{(M)
Paharpur, D.l.Khan. Accordingly, petitioner assumed the charg:efof
th;hpost vide Certificaie of Transfer of Chargé dated 03.01.202;2.
Copy of the Charge Rebort dated 03.01.2022 of the petitione::‘:is

'
wy

. : i "
~i ! 2 .
; - -;
! I ~ !
‘ E&SED/ 4-16/2921/Posting/ Transfer/MC dated
‘i ' 04.01.2022, the impugned transfer of appellant
| ) :
! from the post of SDEO (Male) Paharpur to the i
i ) . :
: .post of SDEC (Male) Alai Battagram, may :
\ ' graciously be cancelled and as resuit thereof the
‘ posting ‘of appellant as SDEO (Male) Paharpur, I
| : | S
! D.l..Khan, may graciously be restoresd. ‘
i : i
1 :
! :
, Respectfully Sheweth,
{3 I 1. That the appellant is serving-in the Education Departnﬁeh'tf_ in:

Management Cadre BPS-17; and addresses of parties as g:iv'eh )

That vide corrigendum No.SO(MC)E&SED/4-16/2021/Posting/

R

i
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That the respondent No.8 who was previously posted as: SDEEO
D..Khan (serial No.35) vide Notification dated 29.10:2018

(Annexure E) upor: completion of his normal tenure étéod

transferred from SDEC (M) D.1.Khan to SDEO (M) Alai Battagrém i

(serial No.21) vide Notification dated 07.10.2021 (Annexure F};.

~ That respondent No.% just after the transfer of appeliant to. SD'I:EO

(M) Paharpur, D.I.Khan, vide Notification dated 03.01.2022 (Annex-

C) got.himself transferred from Battagrarm to Paharpur, D.I,Kh:am, -

vide Nofification SO(MC) E&SED/ 4-16/2021/ Posting/ Transfes/
MC dated 04.01.2022 {Annexure G) at the cost of rights}of

appellant and just witlin 24 hours of the transfer order of app'elataint'.

In this way the transfer of appellant was overturned: w:itizwin'

24 hours of his arriﬁa!/charge report, just tue to the 'faCtjtbat
respondent No.8 is having blessingé__of tl-ie pol tical figures and Ehe
after his transfer 6u.t from D.l.Khan on 07.10.2021 come baqk’; to
D.l.Khan on 04:01.2022, and hence, a great injustice has t:Je:en

done to the appellant..

That discontented wittg his tra'n'sfer on the basis of favouritism afnd
nepotism vide Notification SO(MC) E&SED/ 4-16/2021/ P'os'tir?lg/
Transfer/ MC dated’ 04.01.2022, the appellant preférred‘; a-
Departmental Represc—_:ntation/Review to the respondent No.Z:a?nd )
3 on 05.01.2022. Copies of the Review -Petitions/ Depad'men;tai
Representations to tﬁga respondents No.2 and 3 are respecti\/ély

enclosed as Annexure H & I

That till date no resporise of the Departmental Review/Appealfhfas
been received to the eppellant; therefore, the appellant has t{efen

left with no option hut to file present service appeal'before.;this

b sain

T I T T T
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GROUNDS: | o S

Honourable Tribunal for cancellation of. his transfer vd'a;ted

04.01.2022 on, inter alia, the following grounds:

*
i

i That the impugned Notification SO(MC) E&SED/ 4-16/21021/

Posting/ Transfer’ MC dated 04.01.2022 is the outcome of
malafide, resuit of political victimization, ~without juris;ciic:tié)n,
without lawful aut! ority and having no binding effect upbn ri’gi1ts

of appellant. » A

i That appeliant has been made a roiling stone by‘of'fir:ial )

respondents just because of the fact that he is not having any

political backing. -

Firstly, the appeltant was transferred from Darabaﬁ to
Paharpur vide Notification dated” 15 09. 2021
th(, n within 3% month 5, he stood transferred to

‘ ~ claiki  Marwat - vide - Motification dgred

30 12.2021.

Secondly, the petitioner vide Notification dated
03.01.2022 transferred frora Lakki ]\/‘Ialwajt‘to

D.l.Khan i.e. after 04 days of earlier transfer. -

Thirdly, just within one day of his transfer and takrng
ovér the charge as SDEO Paharpur, D.I.Kiwén,

onge again stood translerrec to Baitagaram.

As against thié f';we resbondent No.3 \rvas transferred f'rcizrn
D.L.Khan to Bﬂttacr aram after about three years i.e. completlon
of his normal tenure, and now he has get his posting at D 1. Khan
at the cost of rrqhis of appellant Hence, dppeliant canno* be

‘made a rolling stonz for the benefits of respondent No.8

=T R

T T R
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vil.

viii.

That the impugned transfer Notificatinn is not in thé public

interest rather in the interest of respondent No.8 only; hence, a

great, great injustice is being dqné to the appeliant.

That the lmpugned office order has been issued to oblige the
political figures of.the area and therefou. the same is havmg no

legal sanctity and not worth to be maintained.

That public officers and public functionaries are bound to ob_éy
the law, rules, procpdure and being a public servant they are
required to serve the public and it is not in their dutles t{o bow

pefore the politicians. Impugned office is therefore nullity in t:he

eyes of law and, fights of appellant are required to be proteci_ed '

from the influence of political figures.

That it has been held by the supericr coudrts that whenf; tjhe
ordinary tenure “or a posting has been specified in the:law,or

rules made thereunder. such tenure must be respected ‘and

cannot be variec' except for c,ompellmq reasons, which should

be recorded in-writing and are Judtcully raviewable. On LhIS
score too the impugned transfer notification is liable 10 pe

cancelied.

That the appeIlant has not yet completzd his érdinary tenure: of
the service and hIS transfer through the impugned notlficatlon is
based on malafic= and is due to the poiitical victimization, based
on favouritism ard also there are no compelling cnrcumsﬁanc_es
for the impugned transfer of appeilant befors completion of r:)is

otdinary tenure.

"

That under the Khyber Pakhtunk <hwa Posting & Transfer Pohcy

normal ienure of service is three years and transfer in- the

i

vy
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~ violation of such policy is S|mply to be recalled. Rellance is

placed on 2001 PLC (CS) 172.

ix. That the counsel for appeliant may be allowed to raise additional

grounds at the time of arguments.

It is therefore, humbly prayed that the present service appeal may
graciously be allowed as prayed for and thereby the irnpugned trar"msfef of .«
appeliant ‘may kindly be cancelled and as result thereof the postmg of

appellant as SDEO (M) Pshalpur D.l.Khan, may kindly be restored

Yours humble Appellant

, I\\_/‘/W(: s
(Muhammad Noor Sultan)
Through Counsel

A,
)
%

ot _D.01.2022 : hd

Ahmad Ali
Advocate Supreme Court

Vi =
MNyr S

Miss Shumaila Awan :
Advocate High Court, D.LKhan. -

WVERIFICATION: |, the appellant, on this day of January-2022, herein

mentioned above, do hereby verify that all the contents of this appeaf are
true & correct and also that it is the first. appeal on the subject matter. and
no such appeal has ear]uer peen filed.

Appellant

P
v

AFFIDAVIT: |, the appellant; do hereby solemn!y affirm and declare on
oath that all the Para-wise contents of above Service Appeal are tue &
correct to the best of my knowledge, belief and information; and that,

nothing has been dehbemt ly concealed from tluq Honourable Tnbunat
/

v . . KJ/%L "L'-“’
Identified by Counsel: Deponent :
Ahmad Ali ASC.

st - (499917
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L Y ‘-/-" . ’ . .
: }\A GOVERNMENT OF KHYBER PAKHTUNKHWA
40 : ELEMENTARY & SECONDARY EDUCATION ;
i g DEPARTMENT .

Ay

Dated: 27 March, 2023 g o i

NOTiFCAYION , : ' i
NO.SOIMC E&SEDM&IGIPos_{mgn‘rﬁt:sl’emozsz &, Muhammad Zareef, SDEb {(Male) R
Tank is hereby transferred and posted as SDEC (Male) Paharpur District D.1.Khan, '

agalnst the vacanl post, with ifhrned:ale affect, in the best public interest.

SECRETARY TO GOVT: OF KHYBER PAKHTUNKHWA B
E&SE DEPARTMENT )

Endst; of aven No.& date:
Copy fotwarded for information to the: -

1. Accountant Generat, Khyber Pakhtunkhwa, Peshawar,
2 Director. E&SE Khyber Pakhtunkhwa, Peshawar.
3. District Accounts Officers D..Khan, Tank,
4 District Education Officer (Male) D ., ¥han, Tank. : '
5. Director EMIS. E&SE Deparinent with the request to upload the same on the ,
official website of the deparimrent. I
6. PS to Secretary, E&SE Department, Khyber Pakhtunkhwa, §
7. Officer concermred. I
8. Masier file. . .
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