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12.01.2023

“Counsel for the appellant present.

Muhammad Adeel Butt learned Additi

onal Advocate

General alongwith Shabeer Khan S.I for respondents

- present.

© Fareeha Paul learried Member (Executive),

e

Partial arguments in the appeal in hand have been

heard by a bench comprising of worthy Ché

13.04.2023 before D.B.

|

¥

rman and Ms.

theretore, the

same may be fixed before the said bench fOill arguments on

)

(Faree@d’au[) (Rozinf(|1 Rehman)

Member (E)

Mem

ber (J)
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6876/2020
29" Nov. 2022  Counsel for the appellant present. Mr. Kabirullah
Khattak, Addl.  Advocate General for the respondents
[
present.
Partial arguments heard. Respondents are directed to
e@ - produce on the next date, enquiry report alongwith relevant

2 R - | further
P "46 papers conducted in the matter. To come up for. further

\ ‘eaé B arguments on 06.01.2023 before this D.B.
(Faree%\a Paul) v (Kalim Arshad Khan)
Member (E) Chairman

06.01.2023 Mr. Noor Muhammad Khattak, Advocate for the appellant

present. Mr. Suleman, ASI alongwith Mr. Naseer-ud-Din Shah,

Se '

P@}&%ﬁ:_@m Assistant Advocate General for the respondents present.

Tesh,. | | o
"’Wape’ Partial arguments in the appeal in hand have been heard by a

bench comprising of worthy Chairman and Ms. Fareeha Paul learned

Member (Executive), therefore, the same may be fixed before the said

)

(Mian Muhama# d) (Salah-Ud-Din)
Member (E) Membgr )

~ bench for argimants on 12.01.2023. -




N ) End
28.06.2022 ‘ Learned counsel for the appellant present Mr. Muhammad

Ayaz s (Legal) alongwith Mr. Riaz Khan Palndakhell Assistant
Advocate General for respondents present. .

- Learned counsel for the appellant requested for adjournment .
on the ground that he has not made preparation’ of the brief of the
case. Ad]ourned To come up for arguments on 13 09.2022 before

- the D.B. :
""" {(Rozina Rehman) . (Salah ud Din)
Member (J) Member (J)
13.09.2022 Learned counsel for the appellant present Mr. Muhammad

Suleman Head Constable alongwith Mr. Muhammad Riaz Khan

Paindakhel, Assistant Advocate General 'for the respondents
- 31 6 ,

- present.

. B ‘
Learned counsel for the appellant sought time for

* preparation of arguments. Adjou‘rn.e'd. To cc}r_ne up for arguments

~on 29.11., Nefore the D.B. :

(Mian Muhamriad) . 1 (Salah-Ud-Din)
Member (Executive) o | Member (Judncual)
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17.09.2021

4 Mr. Noor Muhammad Khattak, Advocate for the appellant
present. Mr. Kabirullah Khattak, Additional Advocate General for the

| respondents present.

©21.12.2021

4,3f2>

~ Learned counsel for the appellant requested for adjournment
dh the ground that he has not met preparation for arguments.

Adjourned. . To come up for arguments before the D.B on

21.12.2021.
7

_(ATIQ UR REHMAN WAZIR) ‘ ( UD DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)

Clerk of learned counsel for the appellant present. Mr.
Kabirullah Khattak, Additional Ac¢Gcate alongiwh Mr. Suleman

Reader for respondents present.

Clerk of learned cQUnseI for the appellant stated that learned
counsel for the appellant is unable to attend the Tribunal today due -
to strike of lawyers. Adjourned. To come up.for arguments before

the D.B on 09.03.2022. -

\ v

'(Atig Ur Rehman Wazir) : Chajiipan
“Member (E) '
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/=7 2028 Due to summer vacation, case is adjourned to

/9-3.2021 for the same as before.
= 1]

19.03.2021 Mr. Afrasyab Wazir, Adv'ocate, on behalf of learned counsel
for appellant and Mr. Muhammad Rashéed, Deputy District
Attorney for the respondents présent. | '
Former requests for adjournment due to iIIneés of learned
senior counsel today. Adjourned to 02.06.2021 for hearing |
before D.B. . _ " o

—_— e ———
(SALAH-UD-DIN)

' MEMBER (JUDICIAL) - "CHAIRMAN
4 Kped |
02.06.2021 Mr. Stetr Khan, Advocate, junior of learned counsel for the

_ a'ppellant present. Mr. Riaz Ahmad Pain_dakheii, Assistant
~ Advocate General for the respondents presé‘nt. . |
Junior counsel for the appellant sought adjburnment on
the ground that learned senior counée| for the appellant is busy
before the august Peshawar High Courf, Péshawar. Adjourned."
To come up for arguments before the D.B on 17.09.2021.

"
i®

K/\/k// | : ‘
- (ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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29.10.2020

Appellant present in person.

Mr. Kabir Ullah Khattak learned Additional Advocate General |

alongwith Sohail Aziz H.C for respondenté oresent.

Representative  of  respondents ?submitted written

reply/comments. To come up for rejoinder, if any, and
I.

<)

| (Rozina Rehman
Member (J)

arguments on 01.01.2021 before D.B.



11.08.2020 | Counsel for the appellant present.

Learned‘ counsel argued that the appellant was

proceeded against un“der the khyber Pakhtunkhwa Government

Servants (E&D) Rules, 2011 and was awarded major penalty of

dismissal from service by respondent No 2/Deputy Inspector

General of Police, Special Branch, Peshawar The impugned order

A dated 27.01.2020 was coram- nonjudlce ‘because the respondent

No. 2 was not the appointing authority of the ap peIIanti‘((atherwise,

under the provrsrons of -Rule 4 of the Khyber

Pakhtunkhwa Civil

' Servants (Appointment, Promotron and Transfer) Rules, 1989 the

respondent No. 1 was competent to have proc‘:eeded agamst the

appellant.

In order to resolve the controversy, mstant appeal is

\

30.09.2020 . Appellant in- person and Addl. AG

ed ~ admitted to regular hearing subject to aII justice' exceptrons The
3> '?’.e appellant is directed to deposit securrty and plrocess fee within 10
_-days. Thereafter, notices be issued to the respondents‘ for

" submission of written reply/comments on 30.09.2020 before S.B.

Gharr\n n !

anngwrth Saleem

Javed, Litigation Officer for the respondents present.

Respondents need time to furnish. reply/comments.
- Adjourned to 29.10.2020 on which |date the requisite
reply/comments shall positively be furnished '

Chairman
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. FORM OF ORDER SHEET
Courtof___ X
Case No.- é Q 76 /2020
1S.No. | Date of order Order or other proceedings with signature of judge
proceedings '
1 2 3
1 07/07/2020 The appeal of Mr. Zahid Ali resubmitted tolday by Mr. .Noor
. ) Muhammad Khattak Advocate may be entered in the Institution Register
"‘Nﬁo~ and put up to the Worthy Chairman for proper ordgr please.
P et '
pes’ < REGISTRARY
2. This case is entrusted to S. Bench for preliminary hearing to be put

up there on i JOK ]‘)JJ}O

CHAIRMAN

I's

— - .. —e
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The appeal of Mr. Zahid Ali Ex- Senior Clerk Special Branch Peshawar received today i.e. on
18.06.2020 is incomplete on the following score which is returned to‘:' the counsel for the

appellant for completion and resubmission within 15 days.

1- Copies of order and judgment mentioned in the memo of appeal are not attached with
the appeal which may be placed on it.

2- Copies of charge sheet, statement of allegations, show cause notice and replies thereto

~are not attached with the appeal which may be placed on it.

3- Annexures of the appeal are illegible which may be replaced by !eglble/better one.

4- Annexures of the appeal are not in sequence which may be annexed serial wise as
mentioned in the memo of appeal. i

5- Annexures of the appeal may be attested.

No._ [ *F | /s,
Dt. ﬂi{_/zozo.

REGISTRAR
| " SERVICE TRIBUNAL
\ ~ . KHYBER PAKHTUNKHWA
A PESHAWAR.
" Mr.Noor Muhammad Khttak Adv. Pesh. '

Ry




ZAHID ALI VS

PESHAWAR

APPEALNO /,Q 75 /2020

INDEX

'S.NO.

EDUCATION DEPTT: _

DOCUMENTS | ANNEXURE PAGE |

Memo of appeal |

FIR ~ A .

Judgment A B 5 8.

T Order & judgment | c&D | 913

Charge sheet & reply - E&F 14- 15,

Show cause notice &reply | G &H 16-17.

Impugned order B | 18,

Departmeht appeal - ] | 19- 20.

1
2
3
-4
5
6
7
8
9

| Vakalat nama tevvessveres 21,

THROUGH
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

WKhwhes '?:-‘.' 'n awa
Surwiic

APPEAL NO /2020 5 97?

N

' | . . V ! ) \ 2/02/0 .
Mr. Zahid Ali, Ex-Senior Clerk, gg,,ﬁ%a :

Special Branch, Peshawar.....sevusiinanes vrenvssssennes ceenrrrrinees ....APPELLANT
VERSUS

'1- The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.
2- Deputy Inspector General of Police, Special Branch, Khyber
Pakhtunkhwa, Peshawar...ccccvcissmniinmmenensnerinanaeee RESPONDENTS

APPEAL _UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRUBUNAL ACT-1974 AGAINST
THE_IMPUGNED ORDER DATED 27.01.2020 WHEREBY
MAJOR' PENALTY OF DISMISSAL FROM SERVICE HAS
BEEN IMPOSED ON THE APPELLANT AND AGAINST NO
ACTION TAKEN ON THE DEPARTMENTAL APPEAL WITHIN

THE STATUTORY PERIOD OF NINTY DAYS.

PRAYER:
That on acceptance of this appeal the impugned order
dated 27.01.2020 may vey kindly be set aside and the -
N appellant be re-instated into service with all back
/ benefits. Any other remedy which this August Tribunal
wdeems fit that may also be awarded in favor of . the

}94‘”
F /ﬁ appellant.

g::s.‘iﬁa'
R/SHEWETH:
ON FACTS:

1- That the appellant was initially appointed as Junior Clerk dated
05.10.1994 and later on promoted to Rank of Senior Clerk in 2009
and since his appointment the appellant performed his duties quiet
efficiently up to the entire satisfaction of his superiors.

- 2- That on the appellant an FIR No.436 was lodged dated 24.05.2017
under section 460/452 PPC at PS Mathra - Peshawar which was
subsequently converted under section 302/457 PPC upon the
' statement of the mother of the deceased and the appellant was
charged for the murder of the deceased hence arrested. Copy of FIR
is attached as annexure..ueusesn: vesevanrens PP TTIREE SR ¥

|




! | | 1
- 3- That on dated 28.07. 2017 the August Hrgh Court Peshawar Allowed
the bail petition of the appellant, hence released on the ball and the

same order is still kept intact. Copy of Bail Order of the August High
~ Court Peshawar is attached as ANNEXUIC.ureriansassararressares SR, - 3

4- That on the basis of the above mentroned criminal allegatlons the
respondent department passed Order dated 19.01.2018 of dismissal
from service of the appellant against which appellant filed -
- departmental appeal followed by Service Appeal No. 590/2018 before
this august Service Tribunal, Peshawar which was allowed wde
Judgment dated 04.10.2019 with the directions to conduct de-novo

inquiry in the matter Copy of the order and Judgment date are
attached as annexure ..... issussesssesnanansases enssivetarnrrasarrensas .C&D.

5- That after obtaining attested copy of the ]udgment dated 04 10.2019
the appellant submitted the same before the concerned authorrty for
implementation and the same implemented by the authonty by re-
instating the appellant into service. That after re—mstatement the
respondent Department issued charge sheet and statement of

’ allegation to the appellant which was properly replled by the

l . “appellant. That then after show cause notice has been served on the

“appellant which was also replied by the appellant and denied the

* allegations leveled against him. Copies of the charge. sheet reply,

show cause notice and reply are attached - as
ANNEXUre.s.veesee: esassssesrinssanssuasenes vevenssnesiversssseressneEy Fy G & H.

6- That it is pertinent to mentioh that appellant is under trlal in the
abovementioned cnmrnal case whlch is still pendlng before the ttial -

“Court, but inspite of that the. respondent No.2 once again iissued the

impugned order dated 27.01. 2020 whereby major penalty of

| dismissal from servrce has been |mposed on the appellant without
- - waiting till the outcome of trial in the above mentroned crlmlnal case.

Copy of the impugned otder is ttached as
ANNEXUreuuuressss A P S TPTITPITRITIITD A

‘l

7- That the appellant feehng aggrieved from the tmpugned order dated
27.01.2020 filed departmental appeal before the appellate authority
which has not been answered so far. Copy of the departmental
-appeal is attached as annexure reckavesarasansnsrnssesusi J

8- That the appellant feeling aggrieved and having no other r{emedy but
to file this appeal on the following grounds amongst others. .




 GROUNDS: S ‘r ,1

S ‘
A- That issuing lmpugned order dated 27.01. 2020 by the respondent is
against the law, facts, norms of natural ]ustlce and materlall on record :

- hence not tenable: and Ilable to be set asrde o l;

B- That the appellant has not been treated in accordance wrth Iaw and -
rules by the respondent department on the subject noted above and.

‘as such violated Artrcle 4 and 25 of the Constrtutron Of Islamic
Repubhc of Pakistan, :

. i
1
1
P

C- That appellant has be dlscnmlnated while- lssumg the lmpugned order' '
dated 27.01.2020. ~ | : |

| o
D- That no regular inquiry has been conducted before issuing the
~ impugned order dated 27.01.2020 which is necessary as per L
]udgment of Apex Court before taking punltrve action agamst the civil -
servants

'E- That no chance of personal heanng/defense has been provrded to

the appellant before issuing the |mpugned order dated 27. 01 2020. _— 3
| F- That the appellant is still under trial"and cannot be declared guilty by o
~ the respondent department unless.declared guilty by the court of law t
and thus issuing the impugned order dated 27.01.2020 Ilable to be, .

set asrde |

G- That the appellant seeks permlssron to advance any ‘other ground |

and proof at the time of heanng o o | a

It is therefore,” most humbly prayed that the appeal of the
| appellant may very kindly be accepted as. prayed for.

TRV SO - SN, SRvI. SR v Bales

- APPELLANT

“ZAHID AU

THROUGH:
NO’.OR‘MUHAMMAD KHATTAK
e - | - MIRZAMAN SAFI
o S ADVOCATES
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Judgment Shact

=
!

IN THE FESHAWAR HIGH COURT PESHAWAR,
JUDIC!/I L DEPARTMENT,

]

Cr.Misc. BA No. 1322-P/2017.

- Zahid }\Ii...\'st..Tllc State.

Petitioner(s) by Mr. Hussain Ali, Advorate.

. . L - l‘. '.-
Date of hearing........- 28.7.2017. . \\S_/ 4
i

State by Sy=d Qniscr,AH Shah, AAG.

s Complainant by Sahibzada Riazat Ul Hag, Advocate. '.
B S |
R | MUHAMMAD AYUI‘KNAN J:o  Petidoner, Zabid Al

° N
1 A i
i )

| s/o of Sardar Mﬂ"rlmr"nq seeks his .elmsm on Hail in case
. ‘ | ' o
R f [ | FIR No. 436 dated 5452017 registered unaer seciion 202-
: [\_-5 : b : ‘ \ ' .
. i 45 7 PPC at P. § Mathra, Peshawar, after - ocxng remained
I |
" - N | unsuccess tul to’ get the same. rel lief” from t"f' ieamed lower |
5o . . a
| g |
I 7 i court ] N
L . o i R
5 T c ‘ . L . . L Lot
i . ' b2 SHO P.S Mathra, after Zetng information :
' . i [
H | i ; 1 B
11 = | reached the house of Zehid Ah compiamam (now accused- |
' ' i
b “| \ !!
1
= 1 pe etitioner). ‘-Ie found the dcad body of a young b0v in the ‘,
A i 3
. | ) _ |
P o . house o: petitiontr. Petitioner rcportcd that he was aslcep|
’a | ) |
"‘ L : R -
i alongwith hus family members, of ‘he house. Afier heanng]
i i o | i
i some naise he got up. Fle saw the d-:cr_m' d in his house
ﬂk | - » . i
1 who hac¢- entered the  housc ¢+ for theft. T'he;
; complainanL/aCCUScd petitioner raised- lalkara and fired at

1




P

\
1
ds

e

e deceased who got hit

"
e C i

T

s per inquest

\1
b ther and sister of the decease

3 ) .
3\ o mod , %
\{as idenified agam by the brother and sister of the |
-
\ . |
deccased beiloTe: the Doctor at the umc o'f Postmortem
etamination. On 27. 2017, statcment 'of mother of the
I I
| : :
i . 3
qeccascd was recorded under section 164 CrC. She |
) ‘ . :
| . . . . |
c\mrgcd he accused-petitionet for the murder of her son.
‘ : !
: |

Ar.guments of the

barties heerd and record oerused

]

\ L -
gjcfen:e of his property:

1

\

relfen'ed to section 103 PPC,

| '

.

reproduc ed below:

1

! i

Pl «103. When the
\

\
[ defence of
death. .

\E

\.

-
=
o
=,
g2
=
-t

\ the wroncrdocr. 1f

1\ \ commit which, occasxor\s the ‘exercise of
by the right be, ar}i offenct of any of the
Lo Jescriptions ‘nercinafter cnumcmtcd
Lo namely:-- i
\‘ \,\ - First: Robbery, o
b  Secondly. House- preaking bY nights

| -~ Thirdly. \'hschlcf by firc commnttcd ;

on any puildings tent
P puilding, tent or vesse!

and died. Alier Jdentification ihe
ad body was identified to be of Shahid son of Yousal Al

report the dead ‘ooc}'y 'was' identified by the

As per the accused-pelittoned

The Jearned counsc'l for petition

property extends - o causing
of prwate dcfcncc of

ctxon 9'9,""1:'0 the voluntary i

committing of which, or: the attcmptuw to

|

kﬂvns e the dead body

learned counsel for the

with.their assistance.
e acted in ‘n;c,
‘C1
!

- for cowemc”cv same {is.

1
P
i

|

right of pr'watc '
rcstnctlons K

other harm 10
offence, the

tke

L]

or. vessels, ,vnich:

i uscd as ¥ hunman




JZ\JY night.
T. The occurrence took place at 1.00 am night.
1Sec’cion 105 PPC is in res;ﬁect of‘ commencing - and

con

e

!

———

3

7 .
—— .
g

|

pO

according to which

‘ long ast

ccused petxt on

|
that the petitioner' acted in pri
\-Bence he is entitled t

the trial if he has exceeded this right. Let the prosecution ,

o

_ dwelling or as a place for the custody of
property;
Fourthly. Theft, mischicf or house-
- trespass, -under such circumstances ‘as-
may recasonably cause apprchcnsnon that’
death o+ grievous Hhurt -will “be the
consequcncc, if such right. of private
defence i5 not exercised.”

As per-ibid section the right of .pr'w'atc defenece of

property extends to causmg death ih case of housc-brchmg

tmuance of tl"e rlght of private defence ~of propertv

il
ouse-brealar g continues.’

The occurrence took place in thc housc of the ;

prove 50, thxough cogem evxdence.

\
7%
b

(R .
petitioner 18

-~

r‘-‘t"

k

Y

ity

: Lo

f

.
_§1 2
S

et

A

-

k!
3 %
wer

" the right of przvate dejence of

properry agamsr house breaking by'm'ghl continues as

er and the dead body was-. founu by the

-

oy

he h-)use-trespass which has been bcgun by such .-

lice in the house of the petxtioner At pkesent,‘ it seems -
1vate defence of property,

o the concgssion'of bail: Tt will be seen .

Fo the reasons gwen nerem above the mstant-_f,-‘

)"

Misc. Ba No. 1322-?/2017 1s accepted and the accused-g‘

l‘owed bail prov1ded he furnshes bail bmds




<
|
4
N 1 ﬁ ' . ' . X
xln the sum of Rs. 200,000/~ (Rupees two Lac) with two
1| ! |
loca 1 '

ocal, reliable and men of means sureties, each in the like i

———an

amou'lt to the saticfaction of llaga Jud1c1a1 M'lg15ua =

e

5 !
L‘\?\) \ The observations given by t'nis court . while :
| ;

deciding bail application, are not to be cons1derei durma

!
i
he trial of the accused, which are tentative in naturc and .
L |
‘ . “ . . . .
shali not, in any marnner, influence the trial Court; which is
| - ~ .

‘ . . " .
free to apprise the evidence strictly in accordance with the
. 1

 | ' law and merits of the case. C//;/E/V/ o < R

S ?MW N

[ A nounced 01,

,.5‘ of July, 2017
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¥dated 20-12-2017. besides he:

(LfTicieney and Pis:ipline) Rules 2011

-~ Ihis order will dispose ol departmenta Provecdings ag
this Establishment, ‘the brief fucts of the case are that the dethulicr official i“‘-‘ been involved in
A36. dated 24-05-2017, wis 137/300-ppe. pe
rein he was charged for culpable 1,
shawar by using his pistol

acriminal cas vige FIR No
District Peshfiver, swhe omicide ol one Shahid s/0 Yousal™ \lj
/o Aslam Dheri Pe at his houke, o

’ 1 f
mitiated under Nhyier
Charpe Shclcil:lml Stitement of
Narfaraz Al Shah SPIR & A
mnatier, '

In this repard, proper departmental
Pakhtunkhuwy (1 Ticiency and discipling)
Allegations againg
Special Branch was

|n'm."unlin_e:5 were
Rules 2011 by ISE0in
the defaulier Senior Clerk Zahid A6 M
appoinicd us Enquiry Officer to probe inio he

The nguiry officer, atier conducting detailed ciguiry. found llEm defaulter offici
suilly ol misconduct in his 'ﬁndirig/cmwlusi_m. - ;l ' '
, _ : |
The defaulter official was issued Finak Show Cause Notice 'i\-'idﬁ INURSERN NS
wd in person on 10-01-201 & by the undersigned. |1 lis reply to Fingd
Show Cause Notice was not xulisI';lcuu')'/con\'incin;:. thercivre, | ‘
Inspector General of Police, Special Br
Iposc. upon hing major

ozt Bvmi-vr-Rehman Dy
anch, KP, Peshawayr
penalty of Jismivsal 1

being the conipetent anthoriny

service under Khyber Pakhiunkiiwe
e

LN

’
. . .

S

-

/'

™Y

]
(st amil-ur-Réhman)
. R i . .
Bepuiy hispeetor Genetal of Police,

: Special Biinch, Khyber Pakhtimkhwa;
- . Peshuawar, o
— ’35 : ) o
N o5¢ ‘ , G B |
No, - B Dated Peshawar the 1/ !/ ol 20T, ;o

Copy v all concerned. ‘

NSt SE Clork Zahid Al of

usiicc station Mattyn

o wte st
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL: l:’ESHAWAR

Appeal No. 590/2018 ;
Date of Institution ...2_7.04.2(1)18' l

" Date of Decision ... 04.10.2019 | '

" 7haid Ali $/O Sardar Muhammad R/O Street no. 14, Mohallah Ha71at Usman,

Sardar Colony, Charsadda, Road Peshawar. . (Appellant)
~ o o o l
VERSUS , !'
The Govt of" Khyber Pakhtunkhwa through Inspector General of Pollce Khyber
Pakhtunkhwa, Peshawar and three others. . (Respondents)

G
. i . Ly
- i BN

.. - PRESENT:

MR, NOOR MUH AMMAD KHATTAK,
~\(l\'OC'llC " .- For appeliant..

MR. M. RIAZ KHAN PAINDAKHEL,? L s

- Assistant Advocate General - B ~ .- For respondents. i
, MR AHMAD HASSAN, - MEMBER(Execitive)
.. VIR, MUHAMMAD AMIN KHAN KUNDI - MEMBER(.ludicial) ‘;
: JUDGMENT. o .

AH\IAD HASSAN, MEVIBER Arguments of the learned counsel for the

parties hcard and record perused. ‘ . z

ARGUMENTS - o )
02, Learnéd counsel for the appellant argued-that';he was appointéd_‘as -Junior

Clerk on 05.10. 1994 and got promoted aq Semor Clerk in 2009. Tlat while in
service FIR no. 436 U/S 460/437 PPC dated 24 05 201'7 PS Mathla Peshawar was - -
lodoeu against him. Subsequentl» on the ba51s of the statement of the mother of the

deceased. it was converted 1o Section 307/437 PPC He was granted| bail by the

Peshawar High Court. Peshawar vide order dated 28.07.2017. On the basis of

" involvement in criminal case departmental proceedmOS were 1n1t1atedlacramst him
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which culminated in his dismissal fro\rﬁ_'_sepvice: vii‘de 1mpugned order dated
.19.01.2018. He'f_'lled departmental appeal on 24.01,2018 which was dismlssed on

' ‘ 1 S i
09 04.2018 followed by the present service appeal. Departmental proceedings

1
I
i

‘against the appell ant were not conducted in accordance with the spiriit of Police
: ‘ |

Rules 1'975. As due process was not followed and ‘opportunity of éie(ense was

denied to the appellant, thus he was condemned unheard. !
‘ o |
1

03.  Learned counsel for the appellant _ﬁJrfher'~innted out glari}'lg'illegelitjf

committed by the respondents in the present service appeal. Charge sheet was

was passed by DIG, Special Branch who was not the competent authority in the

“case in hand As such the 1mpu0ned order was corumsnon-judice ¢ and vomd ab-initio.

Reliance was piaced on case law reported as 7010 SCMR 1554, 2008 SCMR 1406,
2016 SCMR 108, 1997 SCMR 1073, 2007 PLC (C.9) 997, 2005 PL,C (C.S) 417,

1019 PLC (C.S) 255. PLI 2006 SC 971 and PLJ 2008 SC 65.

)
l
i :

04, Leamed Assistant Advocate General argued that criminal case|v1de FIR no.

436 U/S 4607452 PPC dated 24032017 PS 1 \/Iathra Peshawar was reglstered

against the appellant. That the appellant while present in draw ing room of hlS house

called one Shahid, his-neighbor and’ the student of Class 10™ and tned to commit

unnatural act/sodomy ivhi‘ch-resultediscufﬂe between the two. In retahatlon Shahld‘:

died due to firing by the appellant. Departmental proceedmos were mltlated, and.

- after observance of all codal formahtres malor penaltv was ":warded to the

appeﬂanL

|
|
i
|
|
]

served under the swnatures of SSP, Special Branch, whereas the impugned order -




iy -

"~ awarded to him. ‘ -

(OS]

CONCLUSION

03. _The present case revolves around the murder of one Shahid a student of class
10" and neighbor of the appellant. Purportedly, the appellant called the deceased to
his House and tried to-commit unnatural act with him which ensued in scuffle

benween the two. Allegedly, he was killed as a result of firing by the appellant.

~Initially. vide FIR no. 436 U/S, 460/452 PPC dated 24.05.2017 PS Mathra,

Pesha\\ ar was lodged aoamst the appellant but subsequently on the steitement of

1

the mother of the deceased the same was converted into 302/437;PPC The

appellant was 1e1eased on bail by the Peshawar ngh Court, Peshawar vide

,judgment dated«28.07.20_17. In the meanwhile disciplinary proceedmgs Were |

initiated against him and thereafter, major penalty of dismissal from service was

S

1
06. . During the course of hearing on 13.06.2019 this Tribunal inquired from the

respondents whether ministerial staff working under their administrative control

would be proceeded under Police Rules 1975 or Khyber Pakhtunkhwa Government

- Servants (Efﬁciencv and Discipline) Rules 2011 and whether the Police bepartment

‘had wdopted E&D Rules 201 1?7 In ertten response through a concise statement the

respondents informed that according to Section-1 of Khyber Pal\htunkhwa Police

'

Rules 1975 these were '1pphcab1e to Police Ofﬁcxals of and below the mnk of DSP

i.e from constable to DSP and furthermore spec1a] law applies onlv to Pollce

personnel in uniform. However, Khyber- Pakhmnkhwa Government Servants

(Efficiency and Dlsmplme) Rules 2011 were appllcable to the Uowernment servants
~of Spec1al Branch and above be51de mmrsterlat staff of the Khyber Pwkhtunkh\\a
' Pohce However, they could not clarlfy a point that w1th regard to adoptlon of E&D

Rules 2011 bv the Khvber Pakhtunkhwa Pollce The major amblgmtv that still

|
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persists in this case is as to who is the appointing/éompetent authority in the case in
1 ,

hand. In case charge sheet was served by the SSP, Special branch‘theiln impugned
1 ,

s
order should have been passed him. As impugned order was passed by DIG Special
i

Branch thus it raised apprehensions in our mind whether under the rulesl W T he
n A k )

was competent 10 pass any such order? In case he was not competent to do so then

the,imp’ugned order was corum-non-Judlce in the eyes of -law. Due to thls ma}or
. . ' " ‘ ’
flaw We have restrained from analyzing the contentsl’ of the inquiry‘repoijt and was it

handled according to the invogue procedure. In order to resolve this controversy it

1
1

is incumbent upon the respondents to conduct de-novo by taking into consideration

i
t

our observations. o !

07 1In view of the foregoing. the appeal is accepted, impugned order"- 19.01:2018

and 09.04.2018 are set a51de and the appetlant is remstated in service. The

l

"rcspondents are directed to conduct de- novo enqulrv stnct]v in qccordanee with the

law and rules within a per1od of ninety days from the date of rccelpt of this

judgment. The issue of back benefits shall be ‘subject to the outcome of the de-novo

enquiry. Pames are left to bear their own costs File be consigned to the record

roony. L T ls
AHMAD HASSAN)
- MEMBER
,/// /L/c'};,qzm//“ :
(MUHAMMAD AMIN KHAN KUNDI)
© MEMBER

- ANNOUNCED |
04.10.2019
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7 L |

Quzi Jamil ur Rchmdn DIG Special Branch, Khybu' Pakhtunkhwa Pcshqwal as a

compclcm authority, under Rule 3(b) of Khyber Pakhtunkhwa {Efficiency & DISLID inary)

Rules. hereby charge vou Senior Cle1l\ /dn 4 All as follows:-

|
) 2) " That you have been found involved in Case-F,IR No.436, dated 24.05.201{7, Uls 457/302
PPC, PS/Mathra Peshawar. | | . 1
33 - Your this act amounts to -gross misconduct and this speaks highly ad_veléc on your part
] \vm'raming stern diéciplinary action  against you under --Kh}’le :. Pakhtunkhwa
Government Civil Scr\f'zmts (Efficiency and Discipliie) Rules, 2011, L
4) By reasons of above, vou appear w be guilty of misconduct under Rul:e 4 of Khyber .

Pakhtunkhwa Govt. Suvams Efticiency and. Disciplinary Rules, 70i11 and it has

rendered-you liable to all or any of the penalties specified in the Rules 1b1d

5) You are, therelore uquncd o sus ;miL your written dlefenH vzithin Sevcn (l.lVb of Lhc,.

receipt of this charge sheet to the l1qmrv CO}HI’HI[ILC/THQHIT\' Officer as the case may

be. " : o o
6) Your writien defense, if any, shauld reach the Enquiry Officer / Enquiry committec
~within the specificd period. failing which it sf'lall be'pr'esumed that you h;uve no defense

te put in and 10 that case an ex-pariz action shall follow agarast you.

7 Intimute whether you desire 10 be hcard in pérsovn.
$) A statement of allegations is enclozzd.

A

. ' ' o : ‘(Qazi Jarzil ur Rehman) ‘
L o . Dy: Inspe:tor General of Police -
é/g{ (/%) ‘ ' - Special Branch Xhyber Pal\htunl\hwq ) o

WMM/WW

: AW
—————PtTzhawar. g, i fe oy




DiSCIPLINARY ACTION.

[. Qazi Jamil ur Rehman, DIG Special Branch, Khyber Pakhtunkhwa .es hawar, am of

the opinion that Sr. C lcrl\ Zahid. Ali of this Unit has rendered himself liable to be proceeded :

agamst departmentally, as he has commltted the following acts / omissions wﬂhml the meaning of
I\hybe.r Pakhtunkhwa Government Servax ﬁr_. (Efﬁmency and Discipl me) Rules 201 1.

Sl ATEMENT OF ALLEGATIO\IS |

!
L
He has been found involved in Case FIR No.436, dated 2:.05.2017, U/s 457/302 PPC,

PS/Mathra Peshawar. ’ ,

His this act amounts lo gross misconduct and thi$ speaks highly adverse on his part
warranting  stern  disciplinary action against him .under Khyber

Government Scervants (Efficiency and Dlsuplme) Rules, 2011.

For the purpose of enquiry against the said accused with the 1efelcnce to the above
~allegation, an t,nqum Committee consisting of Mr. Irshad Khan, SP/ScLurltv Special

ABmmh & Mr. Fazal ]hmf Dbl’/%hen, Special Branch is constltuted to conduct -

Pakhtunkhwa -

Denovo departmental enqmry s
14-11-2019 on the direction of
No0.590/2018 titled Zahid Ali ver

The Enquiry Committee shall, i:
provide reasonabie opportunity ¢

and recommendations within 30-:

=15 [GP & others.

the light of CPO 'letter No.3426- 29/CPO/IAB, dated
KP Service Tribunal Peshawar in [Service Appeal .

accordance: with the provisions of-the- said Rules,
fiearing to the accused, record and sutynit its findings
ays of the receipt of this order.

6

- ~ i
The defaulter official shall be pre:=nt during the proceedings. /\/ C(‘/U
yes

(Qaz: Jmml ur- Rchman)

Dy: Inspector General of Police 0

- : ' : Special Branch Khyber Pakhtunl\hwa, >
- ‘ Peshawar. | :

0]% 3 /EB dated Peshaws: - 'lheTQ.l./l 1/2019. -
Copy (0:- '

1. Mr.
against the accused under the Rules and submit his findings in shortest possible tlme

2. Mr. Fazal Hanif DSP/Alien/SB.

3. Senior Clerk Zahid Ali. with the directi™n 10 appear before the Enquiry Off'lcer on the date,
time and place fixed by the Enquiry Offic..~ for the purpose of enquiry. nroceedmgs

Irshad Khan, SP/Security/SB win the direction to initiate 1cpdrtmcmal proceedings

wf,\[\\-

-
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The Worthy Deo ity Inspectm F senerdl of Police,

upeCIaI Branch, .\hyber Pakhwn.\hwa Pesnawqr.

l

Subject:  REPLY TO THE CHARGE SHEET ISSUED BY YOUR G0OO
SELF TO THE UNDERSIGNED ON 22, 11 2019

l !

Respected Slr rl
' A
In compliance with the

N )453 S5/EB, dated 22, 11 2019
- Itis wbmxtted that | am a low
‘in my house except my 7- daughters a

“irge sheet rezived to m

i "2 22012009 e

paid Govt: Servant and have no male member
ll 1s minor and school gomg

. . ‘ .
The charge regardxng committing of murder is ot correct In fact I was?»
* sleeping in my house n: otice unusual ;

ovement at - mam gate, © voiced the .
movement when in the meanwhlle In

myself defence aiso made firing to know the
matter, [ called for SHO of the Police Station Mathra for help. ' - -

He reached the spot found dead body of one Shahxd

Iater on.] was charged |
for the same due suspic

ion as the oceurrence was of midnight,

Sir, I am innocent and have no concemn
[am the father

vith the same. I+ is further addod that *
of 7 daughters and belong to a respectable faraily j

y be exonerat,ed from the charges leveled
| - !

It IS therefore T may very kmd]
agamst me.

b

i
i
i

P bedlentlv OUI s

(Zahld Ah)
Semqr Clerk, SpeCIal Blanch

! eshawar

I




FIN

AL bll()W (,AUbl‘ NOTICE.

e

I, Qazi J amll ur-Rehma

‘ author'ity under Rule 5(b) of Khvber Pakht

: ‘Di'scipl-ine) Rules 2011, is

‘.on the followmg arounds:-
“That yodu while posted at SB/H

murder vide case FIR N

sttnct Peshawar
After going through the fin

al available on record @

~ maten
¢ misconduct being det

Icommittcd th

Government Servants
| Branch

n, DIG/Spec al Bnnch K
unl\hwa Qovemment Serv

sue this fmal show cause

Qrs Peshawar ‘W

0.430, dated 24.035. 2017 u/s 457/302- PPc Police:stat

dings of the de
nd other conaected pap

Tned under Rule

(Elficiency and Discipht

P, Pcshawar b

ants

ere char

-novo proceedmzs En

ne) Rules 2011 As are

Khyber Pakhtun

nonce to you Scmm Cler

ged for committing

ers, 1 am’ satwhed that

2(1) of Khybers

khwa Peshawar as com

emﬂ competent

(Efﬂmency and
Kk Zahld Ah

1on Mathra,

qﬁirv Officer. the

you have

Spakhtunkhwa
sult thereof. 1 Qazi !

petent | i

}-ur-Rehman DIG/Spema
- éuthoritv have tentatively decided to 1mpo
ment Servant (Bfficiency &

Khyber Pakhtunkhwa Govern
refore, directed through this Final Show Cause 10 reply

ty should not be 1mposcd uporn you.
1ved with in stlpulated peri.od,;it shall be presu

-parte action shall b

n vou under Ruie 4 of

57011.

- Jamee
se major pumshment upo

and Dlsc1phne) uRu
within 07 days

You are the

y th_e‘ aforeswid penal
med!
I

~ as to wh
Ih case your reply is not rece
se to put. In that case an ex

e taken against you-|

v ik A e

that you have no defen

- vou desire to be heard in person.

state as to whether

(Q/\Zi JAMIL- UR REH\/1 AN)PSP

Dy: Tnspector General of Police.
Speonl Branch KP, Peshawar.

Also

Nod? /9] [EB, Dated Peshawar, S AN 2019.

&"!‘ 3 3?; 2] !';F 3 ;}'
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. The Worthy Deputy Inspector General of Police,
Special Branch (hybel Pakhtunkhwa, Peshawar.

Subject: REPLY TO THE.FINAL SHOW CAUSE NOTICE ISSUED BY YOUR
‘ | GOODSELF TO THE UNDERSIGNED ON 24-12-2019

1

|
1
|
Rtspcctcd 511 al

[n compliance with the Final Show Cause Notlce received on 24-12-19
‘vide No; 10191/FB dated 24-12- 2019 [ am submitting the following fewlmcs for

your honour's consideration,

1. That ['am a low paid employee and havé no male member in-lmyl famiily

except having seven minor daughters who are school going.

2. That the charge of commlttmg murder is baseless and malafide. /\ctuai!y on

that very night | was sleeping and suddenly [ heard some nmse near the

main entrance gate of my house and at that time firing also started So, in

self- defense,  also made fn ingto get know!cdgc of this rapid fn 1ngj and-also
called the SHO of PS Mathra for help.
3, That the SHO reached to the spot md found a dead body of one Slnhxd n
| my house and | was charged for the same on suspicion as the occunrence

was of midnight.

-4, That | am innocent and have no concern w1th the same and 1 am fathu of

~ seven daughters and belongtoa respectable family.
[t is, therefore, most humbly requestod that I may very, kmdly be

exonerated from the char ges leveled dgcllﬂbt me cmd ! mdy also called 101 personal

hearing piease.

“[zahid Ali]"
Coninr Claoarls

}

ey T e

g A
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~ proceedings are as mdur -

criminal case vide FIR No. 436 dated 24.05.2017 u/s 457/302 PPC, PS. Mathra District

This order will dispose of .denovo departmental proceedmgs against defwltcs Senior l
Clerk Zahid Ali of this establishment. Facts forming the bacl\ground of the dengvo dcpmlnental -

That Senior Clerk Zahid Ah (hereinafter only referred as accused) was mvo]ved ina . . ‘,

" Peshawar wherein he was charged for culpable fomicide/. murdcr of one Shahid s/o' Yousaf Ali .

~ 1/ Aslain Dheri, Peshawar by using his Pistol at his abode:

|

Proper departmental proceedings were mmated agamst the accu\ea after hls suspension
under Khyber Pakhtunkhwa Government Servnnts (Efficiency and D1<<:1p me) Rules 201} and
was found to be guilty of misconduct by the enqurrv officer hence dismissed from service' vide
this office Order No. 530-33/EB dated 19:01.2018. He after exhausting depammental remedies,

filed Service Appeal No. 590/2018 which was: acwptcd by: the Hon’ble Khyber Pakhtunkhwa

Service Tribunal vide Order dated 04.10.2019 wherein - -mnugned Orders dated19.01:2018 and :
: 904 7018 were set-aside and -he. was reinstated in service. and’ the case:was- remitted o

r::sijondent department for denovo enquiry proceedings strictly in accordance withithe iaw and
rales within a period-of 90 days from the date ofireceipt oZ.this 1udgment

-~

On recei 1pt ot the 1ud0mem dccused was ceu;statec mn, serv ce v1de O,gder No.. 9001 12f£

‘dated 05.11.2019 for the pmpose ‘of denovo e’lqmry an:l Enqt.ny Cummltteu wmpnsx-w SL

.....

- Security lrshad khan and DSP Ahen Fazal "“Hanif was aiso constmned for onUtll’l;?lﬂU his
: _c..gmdw,t with reference jo the charge ‘eveied aaams{hm

......

Pxoper Chqrge Sheet and atatemem of allegatlms were servcd upon .{e‘ iccusé& The
Enquiry © Committee, aﬁer coudmtlng detalled enqmr) once -again. fouud the, accused guilty ct
miscondct in their nr‘dmg/ conclusion. Hence final show cause notice was issued. to him vice
letter No. 10191/EB. dated- 24, 12. 7019 wherein: he: submifted reply on 30. 12. 2019 He was
summoned for pusonal hearmo on 17.01.2020 .and was heard in person. -His.reply- to-final show.
cause notice was not satisfactory/ convineing;: :therefore,” 1, Qazi- Jamilzur-Rehman Deputy
Inspector General of Police. Special Branch:: KP Peshawar being compctent authority
impose UDOJ] him, major penalty of dismissal from. semce -under Khyber m\nmnkhwa
Cxovemment servanis-(Efficiency and Disuphne\ Rules 2011,

5 (QaZI J amﬂ -ur- Rﬂnn ﬁﬁ)

' Deputy Inspector General of Polic'e
Qpecxal Branch, Khyber quhtun-\:hwa

L .
L e B vae

) Peshawar
\;’l/p /Lf/
No. _ EB "dated the Peshawar ; 7 / 0 2020
Copies of the aboveare forwarded to the:- _ _
. The Registrar HV““ Pakhtunkhwa Servlce Tribuml Deshawar Wit I'Ef“‘“”lCc to his letcer '
Ng. 1S01/8T u'hed 17. 1070;9 , , j

2 OIG Internal Ace mn'ﬂ ility Branch kh)b ar P 1khmnkhv a Peslmwnr with reference o heir
errors TN, '3:"9 3682/CPO/IAB dated 107 122019 & e ‘te 24122016
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T'Ie Provineial Police Officer, | A Ve
Khvber Pakhtunkhwa, Peshawar : ' : J /

Subject: DEPARTMENTAL APPEAL AGAINST THE IWUGNED
' ORDER DATED 27.01:2020. WHE! REBY MAJOR PENALTY OF

DISMISSAL FROM SERVICE HAS BEEN IMPOSED ON: TH.E
APPELLANT. ' :

o o
LE3GeCiad Oir,

|

I

That appellant was appointed as Junior Clerk on 05.10:1994 and was
promoted to the rank of Senior Clerk in the year 2009.

e’

Tl’sqt on 24.05.2017, the appellant himself lodged FIR for the murder of
Shahi d /—\11 which trial is still awaiting FOR till date.
1

3y That on the aforesaid FIR, the appellant was -served with show cauqe
notiee on the zllegation of involvement in ‘criminal case Wthl’l was
replisd and demed the entire ailegations. leveled against the appellant

4% Thai later on the appellant was dismissed from service vide order ‘dated
‘_9 0’. 2018, That. Feeling aggrieved the’ “appellant was preferred

Departmental appeal before your good self and then after filed service "

aopeai No.590/2018 before the Honorable Khyber Pakhtunkhwa Service :
, Tribuna!, Peshawar. That the aforementioned: service appeal] was o
//[_)(,/ / I 5 accepted by the august Service Tribunal vide Judgment dated 04.10.2019

. by set aside the dismissal order dated 19. 01 2018 and re-instated the
appellant into service.

ncerned authority was further dlrected by the august Serv1ce
wnduct de-novo inquiry in the.matter in accordance w1th law

-5}y That after ootammg attested copy of the Judgment dated 04.10. 2019 the
appei jant subm!tfed the same before the concerned authority.

T 21 in implementation of the judgment passed by the august Sennce
ribunel the concerned authority issued charge sheet and statement of
gat*ms io the appellant. That in response to the charge sheet and
tement of allegations submitted detail renly and denied all the
tions eve;ed against the appellant.

n)
7 D

W

L
U
— 1Y)

<D
( f Q

%) That leter on show cause notice was also served on the appellant whlch

was 2iso re }lied by the appellant and deéried the allegations léveled
against h . : : i

That it is pertinent to menition here that the. appellant is under. trial in the
above mentioned criminal case.-which. is’ still pendmg before the. trial
court, but inspite of that the concerned authorlty once again 1ssued the




e ‘ A o
i Y impugned order dated 27.01.2020 whereby thajor penalty of dismissal
T from service has been imposed on the appellant. .

2 10) That appellant feeling aggrieved. from the - impu;g;red order :daféd
27.01.2020 preferred the present Departmental appeal before your good-
self. : L f

-
tf
{

t

i is therefore, most. humbly prayed thé:it“-c',)jl:’x -:écc‘:ep‘{ér'ice of tllns
Departmental appeal the impugned order; ddted 27.01:2020 may very kindly
be set aside the -appellant may be re-instated” into- service with all ba;ck

. benefits. i

|

o =
Dated: 19.02.2020 'y 7%

- ZAHAD ALY Ex-Senior Clerk |

Special Branch, Peshawar |

’ : : . . i




VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
OF 2020

} S Y (APPELLANT)

2 (PLAINTIFF)

| ~ (PETITIONER)
VERSUS

: | (RESPONDENT)

Yo b Pegt - | (DEFENDANT)

‘g/We 2&«7/ // ) |

o hereby appoint &d constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted ‘matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and

receive on my/our behalf all sums and amounts payable or

‘deposited on my/our account in the above noted matter.

Dated. / /2020
¢
MIR N SAFI
&
AFRA%%B KHAN WAZIR
| | ADVOCATES

OFFICE: o . -
Flat No.4, 2" Floor, Juma Khan |
Plaza, near FATA Secretariat,

Warsak Road, Peshawar.

- Mobile No.0345-9383141
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‘2_ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Service Appeal No. 6876/2020. | ,
~ Zahid Ali, Ex-Senior Clerk Special Branch, Peshawar......................... e (Ap];ellant) ‘

Versus
Government of Khyber Pakhtunkhwa, through
1. Inspector General of Police, Khyber Pakhtunkhwa _
2. Deputy Inspector General of Police Special Branch, Khyber Pakhtunkhwa Peshawar.

.......................................................... (Respondents)
| ] .
S.No Description of Documents Annexure | Page No.
1. | Service Appeal 1-3
2. | Authority letter : 4
3. | Affidavit ' ! . 5
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A BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Service Appeal No. 6876/2020. . . |
Zahid Ali, Ex-Senior Clerk Special .]'B.r‘_alﬁch, Peshawar..........cccooiiiiiiinnn. (Appellant)
Versus
1. Inspector General of Police, Khyber Pakhtunkhwa.
2. Deputy Inspector General of Police Special Branch, Khyber Pakhtunkhwa, Peshawar.
‘ P OPRPSTPRPRN (Respondents)
PARAWISE COMMENTS BY RESPONDENTS.
Respectfully Sheweth:

Preliminary Objections
a) The appeal has not been based on facts.

b) The appeal is not maintainable in the present form.

¢) The appeal is bad for mis-joinder and non-joinder of necessary parties.

d) The Appellant is estopped to file the appeal.

e) The Appellant has got no cause of action to file the appeal.

f) The Appellant has not come to the Hon’ble Service Tribunal with clean hands.

FACTS
1. Incorrect, on 24.05.2017, Appellant while posted as Senior Clerk in Special Branch

Police, invited Shahid a student of 10" class his neighbor to his drawing room for
subjecting him (the student) to unnatural lust. According to the investigation report of
criminal case FIR No. 340 dated 25.05.2017 under section 302/457 PPC Police Station
Mathra District Peshawar, Shahid attended the appellant in pursuance of his call. »~
Appellant induced Shahid for committing sodomy on him (Shahid). The immoral and
unnatural offer of appellant outraged and infuriated the Shahid and he allegedly strike -
appellant on his face. Appellant in order to conceal and cover his misdeed, committed
Qatl-i- amd of Shahid by way of making pistol firing on him. He with a view to saving
his skin from the charge of Qatl-i- amd lodged false report before Police stating therein
that Shahid committed lurking house trespass by night therefore he (appellant) while
exercising right of self-defense killed him. Admittedly the criminal case was - still
pending adjudication before Trial Court but the gruesome murder of young student and
concocting and fabricating false story of leveling charges of lurking house trespass by
night against innocent victim was amounting to commission of gross misconduct and
violation of human rights as well. Therefore Appellant was proceeded departfnentally
which culminated in passing his dismissal from service Order daglted 19.01.2018 but the
Service Appeal No. 590/2018 of Appellant was accepted vide érder dated 04.10.2019
with the direction to department for clarification of procedural and legal objections and -
providing fair opportunity of defense to appellant by conducing de-novo proceedings

- however the same also met with the same fate vide Order dated 27.01.2020.



R

2. Incorrect, appellant had lodged false report. He manipulated ia concocted story of
charges of lurking house trespass by night against an innocent student with ulterior
motive of defending the murder charge and concealing his immor;al activity.

3. Incorrect, grant of bail to appellant in criminal case is no ground for defense of
departmental charge. Separate criteria for proving the criminal aﬂd departmental charge
has -been provided. Proof of criminal charge requires, strong, cogent, material and
confidence inspiring evidence while acts and omissions on th%: part of civil servant
renders him for departmental proceeding on charge of commissio;n of misconduct.

4. Incorrect, Appellant was correctly dismissed from service, he iallegedly persuaded a
student for commission unnatural offence and on refusal he killéd the student and gave
colour of trespass to the murder occurrence. He has admitted the ?commission of offence
and has also produced unlicensed pistol before Police, which wais taken into possession
as weapon of offence. Resultantly, Appellant filed Service Ap1;>eal and the same was
allowed vide Judgment dated 04.10.2019 wherein department v&%as directed to conduct
de-novo proceedings into the matter. De-novo proceedings condljcted and the Appellant
was once again found guilty hence dismissed from service vide oirder dated 27.01.2020.

3. Correct to the extent that the appellant was reinstated in service on the direction of
Hon’ble Tribunal for de-novo Enquiry proceedings on the ambiguity/flaw that
earlier/previous Dismissal Order dated 19.01.2018 was passed by DIG Special Branch
while charge sheet was served by SSP Special Branch. This: time proper de-novo
proceedings were conducted by the Enquiry Committee constitiuted by the competent
authority and the Committee unanimously found the Appellant. of committing grave
misconduct by killing an innocent young student of 10™ class jas the chap refused to
comply his sexual desire of sodomy/ unnatural act and again he was dismissed from
service vide impugned Order dated 27.01.2020. ’ |

6. Incorrect criminal and departmental proceedings can run paralle] and repeatedly as per
dictums of Hon’ble Supreme Court enunciated in reported Judgrhents “that disciplinary
proceedings and criminal proceedings are quite distinct from each other having
altogether different characteristics and there is nothing common between the
adjudicative forums by whom separate prescribed procedure and mechanism is
followed for adjudication and both the forums have their own domain of jurisdiction—
Decision of one forum would have no bearing on the decision, of other forum in any
manner whatsoever and it would be a misconceived notion to c;onsider the acquittal in
criminal trial as an embargo against disciplinary proceedings”. |

7. Pertains to record hence no comments.

8. Incorrect, the appeal of Appellant on the given grounds is not sustainable -
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&ROUNDS !

,U A. Incorrect, proper procedure was adopted during de-novo dep%drtmental proceedings
enunciated in Khyber Pakhtunkhwa Government Servants (Efﬁci:iency and Discipline)
Rules, 2011. Charge sheet was issued to Appellant and regular e:nquiry was conducted
and the Enquiry Committee found the Appellant guilty of the charges.

B. Incorrect, the impugned Orders are just, legal and passed in acc}ordance with law and
Rules governing the subject matters as Enquiry Committee exam:ined the mother of the
deceased and other Police officers for ascertaining the actual facts and no violation
whatsoever of the Constitution done by the Respondents Departmeint.

C. Incorrect, the findings of Enquiry Committee in de-novo departmejntal proceedings are in
detail and the Committee relied on oral and dbcumentary evid:ence collected during
course of enquiry proceedings. Besides no discrimination has bee;n done by the Enquiry
Committee during enquiry against the Appellant. |

D. Incorrect, proper de-novo proceedings were done against the Ap{pellant by the Enquiry

Committee and he was found guilty and legal Order dated 27.01.2i020 was passed by the
competent authority. i

!
E. Incorrect, proper opportunity of defense was provided to Appellant in the de-novo
|
F. Incorrect, the principle of law contended by Appellant govern the circumstantial evidence

proceedings but he failed to defend the charge.

but not departmental proceedings. Criminal and departmental charge is distinct in nature

and opinion of one forum is not binding on the other forum and bdth proceedings can run

parallel to each other. |

G. The Respondents may also be allowed to raise other grounds during hearing of the case.

Prayer I
Keeping in view the above stated facts, it is humbly praye(;i that on acceptance of
above submissions, the appeal of the Appellant may very kinidly be dismissed with

costs please.

Inspector &cneral of Pglice,
Khyber Pakhtunkhwa,/Peshawar

enc{:ral of Police,
Special Branch, Khyber Pgkhtunkhwa, Peshawar.
(Respondent No.2)
l

%



- &
4 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Service Appeal No. 6876/20-20. | A ) |
Zahid Ali, Ex-Senior Clerk Special Branch, Peshawar..................ocoeovvvooon., (Appellant)
| Versus | .
Government of Khyber Pakhtunkhwa, through
1. Inspector General of Police, Khyber Pakhtunkhwa.
2. Deputy Inspector General of Police Special Branch, Khyber Pakhtunkhwa, Peshawar.
................................................ «ven......(Respondents)
AFFIDAVIT |

We the deponents do hereby declare that the contents of the written reply are true and

correct to the best of my knowledge and nothing has been concealed from:this Hon’ble Tribunal.

Deponents

Inspector §Seng
Khyber Pa
(Responden

Ve, Peshawar
No.1)

/D/ nspectég General of Police,

Special Branch, Khybet Bakhtunkhwa, Peshawar.
(Respondent No.2)
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Q BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUI{TAL PESHAWAR
Service Appeal No. 6876/2020.

Zahid Ali, Ex-Senior Clerk Special Branch, Peshawar... e, (Appellant)
Versus |
Government of Khyber Pakhtunkhwa, through |
1. Inspector General of Police, Khyber Pakhtunkhwa. |
2. Deputy Inspector General of Police Special Branch, Khyber Pal;<htunkhwa, Peshawar.

............. r...................................i..........(Respondents)
AUTHORITY LETTER ,
Muhammad Asif DSP Legal, Special Branch, Khyber Pakhtunkhwa Peshawar is hereby

authorized to appear on behalf of the Respondents before the Honl’ble Service Tribunal

Peshawar. He is authorized to submit all required documents and replie:s etc pertaining to the

appeal through the Government Pleader.

Deputy Inspecto Gene:ral of Police,
Special Branch, Khyber tunkhwa, Peshawar.
(Respondent No.2) '



st At Sy i s PO
v v e g [P

FOR PUBLICATION IN THE KHYBER PAKHTU KH:
v POLICE GAZETTE PART-1l ORDERS BY THE
INSPECTOR GENERAL OF POLICE ity
KHYBER PAKHTUNKHWA PESHAW/}R‘.L Al

ADDENDUM

Noéfj?{ﬂ""l /E-V, DISCIPLINARY ACTION. Powers of disciplinary Lagdthst

.-

Ministerial Stalf were delegated to RPOs / DPOs within the meaning of Article 31 of Paiice

COvpder 2002 (Now incorporated in Section 44(4 _of Khyber Pakhtunkhwa Police Act, [;2,()1 71 vide

this office Notification No. 8ST1/E-V, dated 28-12-2015. Police Policy Board approved
delegation of the powers of disciplinary actien aj‘gainst the Ministerial Staff to Addl: IGsP DIz,
head of unit of Police and SSsP / Dy: Commandants of the unit of Police in line with the
notification ibid.  Therefore an addendum is*issued in continuation of notification ibid and
puwers of disciplinary zctions against the Minis ierial Staff are also delegated to the authorities of
units of Police as per detailed below:- | |

| DESIGNATION i ACTION IS TO BE TAKEN AGAINST THE |

e ‘ _ MINISTERIAL STAFF =
; AddE: 1GsP / DIsG, head of unit of Police  Office Supdtt: (BPS-17).. Stencgraphers  (BPS. |-

16) Assistant Grade Clerks {BPS-16), Steno Typist i

-.1__"_ . — (BPS-14) and Senior Clerks (BPS.14) o

L SSsP/DY: Command.’mt_s ~Junior Clevics (BPS-11) -and-«Naib 1asid/Class. |

b e IVBPS-Tr0 4y —
:.

e U0

(Muhammad Ashyaf Noor) PSP -
Addl: IGP/HQrs:
For Inspector General of Police.
Khyber Pakhtunkhwa,
Peshawar,

Endst: No. & date ceven,

[T RO e o Pl AR o

Copy forwarded to the. -

¢ AlLAddi: Inspectors General of Police 0: Khyber Pakhtunkhwa, < '/<l

S BIG/SB
* AURPOs of Khyber Pakhtunkhwa. v
| o 8SP/Admn/p |
* Capttal City Poiice Ofticer, Peshawar, sSp/s
o AUDIsG of Khyber Pakhtunkhwa, o BPiint;
*  Commandants, FRP and PT C. Hangu, : | SP/Sureay
. . L ; SPHMY . ik
o ALDPOs of Khyber Pakhtunkhwa, ‘
SPLLT
*  ALALG of Khyber Pakhtun-khwa—z. ’ .éra/i:;mx
*  Director LT, Khyber Pakhtunkhwa Peshs var. SPiars;
o Director FSL, Khyber Pakhtunkhwa Peshawar. Mmfiz U
. . ] . : CiriTach;
¢ Commandant CPC University Campus, Feshawar, ; :
o 31 .
*  Deputy Director Audi. cp0) p ’ ] ‘T".’r S '
Jeputy Director Audit, CPQ eghaygayh s SRR L IE YRV Z e

St ene N Al BCENOEL
Ao e s

At



S INSPECTOR GENERAL OF POLICE,
. d 'KHYBER PAKHTUNKHWA,
‘ CENTRAL POLICE OFFICE,
.7 PESHAWAR

Ph: 091-9210545 Fax: 091-9210927

%

% ; _ FOR PUBLICATION IN THE KHYBER PAKHTUNKHWA;._, . :
5 s PQLIQE GAZETTE PART-1l ORDERS OF THE INSPECTCGR. (‘;} ;(( 5
o v ! ¥ - GENERAL OF POLICE, KHYBER - R -
SRR : N PAKHTUNKHWA, PESHAWAR . L ;,ch \ [:’/ln" ,
gg; ; A - NOTIFICATION s

Ry NS (7 /E-V, DISCPLINARY ACTION:- The Competent Authority “while - .-~
fyta; exercising powers conferred on him under article 31 of Police Order 2002, has accorded
%% “ | approval for.delegating powers of disciplinary action against Ministerial Staff to RPO/DPQO
}ﬁ‘,-r%i as detail mentioned below. ;
Pt dhath . : ] . | .
Pl !
Bl S NC DESIGNATION ACTION IS TO BE TAKEN AGAINST
{ 1. | Regional Police Officers. | Office Supdts: (B85-17), Stenographers (B516), Asstt:
AT Grade Clerks (BS-16) and Steno Typists (BS-14)

e 2. | District Police Officers. | Senior Clerks (BS-14), Junior Clerk (BS-11) and
SRR L .- NQ/Class-IV (BS 1-4).

i Ny =
:' t-.-" 4 E 9 o~ /) ?' ”
kol t . (MIAN MUHAMMAD ASIF) PSP
s i Addl: IGP, Hars:
R ‘ For Inspector General of Police,
ARy , ‘ . Khyber Pakhtunkhwa,

¥ : ] ool — 25, ' Peshawar

o a— ) o J .
Ll Nof'S/A—F4(S; rE-v ) A8 — (A 205"
: “j‘ : Copy of above is forwarded for information and necessary action to
# the :-

1< All Additionat Inspectors General of Police in Khyber Pakhtunkhwa.
‘2. Al RPOs in Khyber Pakhtunkhwa. '
Capital City Police Officer, Peshawar.
All DIsG in Khyber Pakhtunkhwa.
Commandants, FRP and PTC, Hangu.
All DPOs in Khyber Pakhtunkhwa.
All AlsG in Khyber Pakhtunkhwa.
Diractor, IT, Khyber Pakhtunkhwa, Peshawar
. Director, FSL, Khyber Pakhtunkhwa, Peshawar.
10. Commandant, CPC University Campus, Peshawar.
. 11.Deputy Director Audit, CPO, Peshawar.
12. Registrar, CPO, Peshawar.
13.Budget foicer, CPO, Peshawar.
"~ 14, All Office Supdts: in CPO, Peshawar..
e 15.lnc1arge¥Central Registry, CPO, Peshawar.

i
!
,,}
{
|
;
'

! ¢
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Subject; Denovo Departmental Inquiry against Senior Clerk Zahid Ali

1

Brief Facts;~

That on 24.05.2017 at midnight, Zahid Ali Senior Clerk r/o
Rehan Town Aslam Dheri called SI Malang Jan SHO PS Mathra and
reported that he along with other family members was sleeping in his
house, woke up on hearing some noise and saw that an unknown person
had trespassed into his house for committing theft. On his shouting, the
suspect tried to escape. The accused further stated that he opened firing
upon the suspect on self-defence, due to which he was hit and expired on
the spot. Later on identified as Shahid S/0O Yousaf Ali R/O Aslam
Dherai. SHO took into his possession one pistol 9 mm recovered from
Zahid Ali and on his report drafted murasla, hence a case vide FIR No;
436 dated 24.05.2017 U/S 460 PPC, PS Mathra was registered. After
registration of the FIR, the case was sent to investigation staff for further
probe. SI Imtiaz Khan OII prepared site plan, recorded the statements of
eye witnesses as well as statement of Mst; Bakht Taja mother of the
deceased U/S 164 CrPC. Arrested the accused. The section of law was
altered from 460 PPC to 302/457 PPC/ 15 AA. Later on, the accused
Zahid Ali was released on bail by the honourable Peshawar High Court
Peshawar. '

Initially departmental inquiry was conducted by Mr.
Sarfaraz Ali Shah the then SP R&A Special Branch by declaring the
accused as guilty in the said murder case and the accused official was
dismissed. The said order was challenged by the accused official in court.
The court of honourable service tribunal Peshawar set aside the said
order on the ground that the charge sheet was issued to the accused
official by the SSP Admin, while his termination order passed by the
W/DIG Special Branch and ordered for De-novo inquiry against the
accused official.

In pursuance to the court decisions dated 04.10.2019, the
competent authority has reinstated the accused official vide no.9007-
12/EB dated 05.11.2019 and served him with the charge sheet vide
No0.9453-55/EB, dated 22.11.2019 wherein enquiry committee of the
undersigned were nominated for conducting the De-novo departmental
inquiry against the accused.

Allegations as per Statement of Allegation against Senior Clerk Zahid

“That the accused has been involved in case FIR No. 436
dated 24.5.2017, U/s 457/302 PPC, P’S Mathr’a Peshawar”.




Proceedings:-

Reply to the charge sheet was subrmtted by the- accused
official, which was not satisfactory. During the course of inquiry Mst;
Bakhttaj Bibi and the following officials/officers concerned were
summoned, recorded their statements & gone through ‘the relevant
record and placed their statements on file for reference. 7

SraremeTio ol e Lot Jelelenee

i. ~ Mst; Bakhtaj bibi w/o Yousaf Ali and mother of the deceased'
attached as F/ A.

ii.  SIMalang Jan thethen SHO PS Mathra attached as F/B

iii.  SIImtiaz Khan the then incharge Investigation PS Mathra. As F/ C

iv. . Sl Farhad Hussain the.then O-II PS Mathra. As F/D

v.  Accused Zahid Ali the then Senior Clerk attached as F/E

Statement of Mst: Bakhtai bibi the mother of déceased_

‘Mst; Bakhtaj w/o of Yousaf Ali (mother of deceased Shahid) stated
in her statement that her son namely Shahid of 17 year old was sleeping
in his Drawing/guest room. At mid-night between 23 & 24.5.2017 at
00:15 am the door of drawing room was knocked when Shahid opened
the door, Zahid Ali alongwith 03 unknown persons were present, Zahid
Ali along with others took her son for a distance wherein the Zahid Ali
R/O Tehsil Tangi District Charsadda at present residing in Aslam Dheri
Pajagi Road Peshawar opened fire on her son in an open plot, he was hit-
and became injured. After firing Zahid Ali dragged him to his house and
on his call the local Police arrived and took the injured to Police Station,
she further added that SI Malang Jan the then SHO PS Mathra did not
carry the injured for medico legal treatment to Hospital and till morning
he was kept lying in Police Station, while after the death of her son the
dead body was sent for Post mortem and handed her over after post

mortem. She added that in the instant case SI Malang Jan has played a
negative role against her favour.

. Statement of SI Malang Jan Khan the then SHO PS Mathra

Malang Jan SI, who was posted as SHO PS Mathra stated that on
the day of occurrence Senior Clerk Zahid Ali contacted him on phone at
about 2400 hrs and asked him to reach his house because he had shot an
unknown person who trespassed in his house. When he reached the spot
and saw a body which was lying uphill in the stairs inside the house. He
checked the body and found him dead, while on the spot he contacted
his Circle DSP and informed him about the situation. He recorded the
report of the said Senior Clerk and drafted murasla on the spot and the
dead body was dispatched te mortuary for post mortem.
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. 3. Statement of SI Imtxaz Khan the then mcharge Investlgatlon PS
Mathra .
Imtiaz Khan SI, stated that’ he was posted as O-II PS Mathra received
murasla from SI Malang Jan acting SHO PS Mathra wherein FIR No.436
dated 24.5.2017 u/s 460 PPC was registered on the report of Zahid Ali
Senior Clerk Special Branch. On perusal of the case file he came to know
that the complainant/accused- Zahid Ali was sleeping in his house and
heard some noise and saw that an unknown person trying to escape
from his house, he opened fire in self-defence through his 9mm
p1stol(w1thout 11cence)xwh1ch was recovered by -5 Malang. Jan from .
Zahid Ali. He further investigated that the deceased-Shahid was a
neighbour of the accuseds Zahid Ali, and dressed in a white vest, '
: Shalwar and barefooted as well as without arms was killed. He further
added that he gone through section100 PPC to check whether act of the
accused falls in the domain of 100 PPC or otherwise, but his act was not
covered by section 100 PPC therefore, he altered the section of law from
460 PPC to 302, 457 PPCs &15 AA and arrested him. He also recorded
statements of the mother of deceased u/s 164 Crpc before-the competent
court. He further opined that deceased Shahid was not went for any
theft but for some other purpose and during investigation he checked
the CDR but no result found in this regard. Later on he was transferred
from PS Mathra and further investigation made by SI'Farhad Hussain.

S e re—— e AL & - e dAl s
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4. Statement of SI Farhad Hussain the then O-II PS Mathra
Farhad Hussain SI, while posted O-II P$ Mathra, at present CTD
Peshawar, stated that he had made full efforts in case and 1nterroga’ced
Fatima daughter of the accused but no connection regarding their
relationship found. He further stated that the deceased Shahid was
entered the house illegally but his purpose of entrance the house not
cleared to why he entered the house. |
During cross examination he admitted that the deceased Shahid
was entered the house illegally and was killed inside the house. "
5. Statement of the accused Zahid Ali Senior Clerk Special Branch

Zahid Ali Senior Clerk Special Branch, stated that on 24.5.2017 he
along with his family members was sleeping in his house, heard some
suspicious voices, he woke up and found that an unknown person was
trying to escape, he shout him but no response received so he opened fire
through his 9mm pistol in self-defence. As a result an unknown person
was shot dead. After identification it found that the deceased was Shahid

s/o Yousaf Ali r/o village Aslam Dherai. He further stated that he had
no enmity with Shahid.

Finding:-

I have gone through the case file as well as aforesaid statements . o
and found that:- B
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L. On24.52017 midnight the deceased Shahid was not entered the house

for any theft but entefed the house for other illegal activity, as the

- deceased Shahid had no weapon on the spot neither any objectionable

material was found ‘with him. The deceased Shahid went the said

‘house without Shirt and footwear. He dressed only a vest and

Shalwar and found killed on the stairs uphill position which did not
falls in the right of self-defence to exercise in that situation.,

2. According to post mortem report an entry wound on chest and exit ,
wound on back found on the deceased body but according to the
statement of the accéused official, the deceased Shahid was trying to
€scape, so he opened fire and hit him on back side, so there is
contradiction in the posf—n:ortem report and the statement of accused.

3. According to the statement of the accused Zahid Ali that he has no
concern (friendship/enmity) with Shahid but the investigation officer
specified their friendship as well as their enmity in case Dairy No.6,
wherein they have close relation since long.

killed at an open plot and then dragged to his house is not correct but

the incident has taken place inside the house of accused.

. A
Recommendation;- o

In view of the above circumstances the following is
recommended if approved;-

1. That the accused official Zahid Ali Senior Clerk of Special Branch is
found to be guilty in the said murder case, but it is worth to mention
that the murder was occurred inside the house premises.

Submitted for your kind perusal and further orders please.,
~

BFazal Hanif
DSP Alien Special Brane

'%\\'«p\\ .

SP Security Special Branch;

W/DIG SB




FOR PUBLICATION IN THE W.W.F.P.,POLICE GAZETTE PART.TI.
| DRDERS BY 'MIE DY:INSPRCTOR GENERAL OF POLICE, HORSsNWHP, PELi(:

NQTIFICATION,

Pated Peshawar,ﬁhe ~Sﬂ“‘° T /1994,

wo._ R0} /m-1r1, APPOTNTHENT/POSTING:-Hr.Zanid AT 5/0
~_uardar ‘Mohawmad of District Dhirsadda is appointed as Junior
3bTQWk( st) nuﬂely on- temporary oaslq in the N.W.F.P.,Polica

- with effact from the date he actually reports for duty to hic

placL of p05t1ﬁ7 subJeuu to medical fltness and Verl;lCdtWOn 03

""Characteﬂ and antecedents etc.

B On app01ntment he is postad to Malakand itan:
Swat. . A
o The conditions of his services will be as undui:-

1. His services are liable to be terminated withli.
14 days notice without assigning any reason.

2. He will neither be confirmed as Junior Clerk .ur
conaidered for promotion as Offg: Senior Cleri i
untill and unlesu he passes type t@dt/d?p-gfn it
training etc during the period of his service .-
Junior Clerk ,failing which his services wili rw
dispensed wmth.

2 (/ |
Al >§ s

{ SIXANDAR MUHAMMADZAY }
LY :INSPRCTOR GENERAL OF POL I
HSA.)WUAJP;:.R N.W.F. P , PESAVA

e-J kJ

~
"i"
*

o (Q\Oigl ~2li /u-171, Dated Poshawar,the_ S~ 10 T /1954
Copy of above is forwarded for information

‘and necessary action to the :-

1.'Dy'inspector General of Police,Malakand Range,Swat.
2. AssttiSecret CFO, Peshawar,

3, Mr.Zahlu Ali o/O Sardar Mohammad Diﬁtrlct Charsadda,




