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| Order or.other proceedi_r;gs with signature of judge

The appeal of Mr. Shah Miran resubmitted today by
Uzma Syed Advocate. It is fixed for preliminary hearing
‘ |

before Single Bench — at Peshawar on . Parcha Peshi

is given to appellant/counsel for the date fixed.
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Lx__.\ ! appcal of Mr. Shah Miran son of Nasir Khan Ex- Constable No. 360 Police Lines Karak

received today i.e. on 07.03.2023 is incomplete on the following score WhICh is returned to the
co Counsel for the appellant for complétion and resubmission within 15 days.

The dates mentioned in the memo of appeal are not matching with the dates of
documents attached.
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' BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR.

= HAPPEALNOg{ 2023

Shah eran S/o Nasxr Khan Ex-Constable NO. 360 -
- Police Lines Karak. ' S

(APPELLANT)

‘-VE'R'SUS

1. The Prov1nc1a1 Police Ofﬁcer/Inspector General of Police,
. 2. The Reglonal Police Officer, Kohat Region, Kohat :
3. The Khyber Pakhtunkhwa, Peshawar
4. The District Police Ofﬁcer Karak

L}

(RESPONDENTS)

'APPEAL UNDER SECTION 4 OF THE KP SERVICE

'_TRIBUNALS ACT, 1974 AGAINST THE ORDER DATED = |

o - 26/04/2022, . WHEREBY THE APPELLANT ‘WAS
B 'REINSTATED INTO SERVICE BUT BACK :BENEFITS

'OF INTERVENING PERIOD WAS DENIED ORALLY

_'W.E.FROM 21.03.2017 TO 26.04.2022.
PRAYER:

' THAT ON THE ACCEPTANCE“OF ‘THIS APPEAL,
IMPUGNED ORDER DATED &Jfflm»MAY KINDLY

" BE MODIFIED TO THE EXTENT OF BACK BENEFITS -

. - OF INTERVENING PERIOD W.E.FROM 21.03.2017 TO
26.04.2022. ANY OTHER REMEDY WHICH THIS
* AUGUST TRIBUNAL DEEMS FIT AND APPROPRIATE
THAT, MAY ALSO, IS AWARDED IN' FAVOR OF
. APPELLANT. . - o S



| RESPECTFULLY SHEWETH

: VF‘ACTS

1. That appellant bemg servung as Constable in Police Department was
charged for absence from duty and was ultnnately drsmlssed vide
" order dated 21.03. 2017 :

2. That the appellant was, however re- 1nstated v1de Judgment of this -
~ Hon'ble ‘Tribunal dated 18.03.2019, w1th the direction to undertake _
fresh departmental proceedlngs accordmg to law ) -

- 3. That in de-novo proceedmgs the appellant met the fate of dismissal,
_once again. That feeling. aggrieved the petitioner/appellant after -
- fulfilling all legal formalities filed appeal agarnst orders dated _
29.07.201 & 31.05.2019. r X :

4. That the Hon' ble Trlbunal after thorough scrutlny of 21 01 2022 as -'_
under:- facts and record held on "As far as absence of the appellant is

concerned,. we have observed that his absence was not so long, which -

. does not constitute’ cross misconduct, “therefore extreme penalty of
dismissal from service for the charge of absence. is on higher side,
hence the punlshrnent awarded to appellant was very harsh. Reliance
is placed on 2006-SCMR 1120. In view of the foregoing discussion,
the instant appeal is partially- accepted. The nnpugned order dated
29.07.2019 and 31.05.2019 are set aside and major penalty of

dismissal from.service is converted into minor penalty of stoppage.of- -
mcrement for, one year. (Copy of judgment is attached as annexure

A).

5, That after the said order. through O.B No.222 dated 26. 04 2022+
. learned DPO, Karak, re-instated the appellant (Copy - of order is
' attached as annexed B) ‘ .

6. That the said Judgment is‘in ﬁeld and the appellant is re- mstated but
~ the respondents orally refused to grant back beneﬁts to the appellant.. ’

7. 'That the respondents want to re-open a lltrgatlon and are adv1smg the
appellant to file- another appeal before fhe hlgh forum w1thout any
lawful _;ustlﬁcatlon . :

8. That thereaﬂer appellant ﬁled departmental appeal for back beneﬁts‘
of the intervening period w,e from 21.03.2017 TO 26.04.2022 leavrng'
the intervening period uni-decided but orally denied to the appellant
The appellant being feeling aggrreved filing the instant service appeal

“on the following grounds Copy of departmental appeal attachcd as
. Annexure—C . :



A 'That the 1mpugned orders dated 26 04.2022 'is against the law,
rules and material on record, therefore liable to be modified to the
. extent of i 1ntervemng penod ‘

B. That once the. order of the re—mstatement has been passed by this =

‘Hon'ble Trrbunal and only minor penalty of stoppage of increment

for only one year has been passed the respondents have no
authority to stop the back beneﬁts of 1nterven1ng period of the .
appellant : :

.» . C. That accordmg supenor court Judgment when the appellant was re-
instead in to service, the. Grant of back benefits is right and refusal
~ is exception in appellant remained Gain fully during that period. So
the appellant is entitled to all back benefits according to superior
court judgment and latest judgment of this Hon’able Tnbunal titled '
as “Muhammad Noman Vs Police Deptt :

- D. That the period appellant remained out of service, it is fault of the :

o department not of the appellant, so.the any 1rregu1ar1t1es committed -

by the department not held the appellant respons1ble accordmg to
superlor courts Judgment _ ‘

- E. That if the gnevance of the appellant is not resolved then the .
. appellant will -face. huge fmancral loss even: it W1ll affect the |
" pension of the appellant : ~

F. That the appellant cannot be held responsrble for the

. 1apse/1rregular1t1es committed. by the department and in such case

~ the Hon’able Supreme Court of. Pakistan has held the department
'respons1ble not the appellants : : o

G. That.\has the appellant was not. applted not gamfully mtervemng
- _period therefore keeping - in view the judgment reported of
Hororable Supreme Court. reported as 2007 PLC (C.5) Page#346
the appellant is entitled to all salarles and emoluments removed in

~ the 1nterven1ng per1od : -

H. That the relevant “authorities restram the appellant from
: performance of duty-due there improper exercise of official power,
therefore, the appellant cannot be deprlved from his legal rlght of .

- salary , _ o
| I. That another case reported as 2007 SCMR Page # 855 the

Honorable Supreme Court of Pakistan his held that the ‘grant of :

 service back benefits t¢ an employed who has been-illegally kept.
- .away from*employment is the rule and the denial of such benefits -
_ tosucha remstated employee is an exceptlon on the proof of such -



. |

oa person havrng remamed gamfully employed durlng such perlod

. As the appellant has already furnished affidavit to the competent .-

: authority regardmg not remained. gainfully employed therefore the
L appellant is also entitle to back beneﬁts ‘

. That the department references the rule 19 of the leave rules 1981
ine 1mpugned order which was not applicable to the appel]ant
. Further it is added that in rule 19 of the leave rules 1981 use -
exception means it is’ apphcable to those who remains absent not
* beyond his control and hot applicable to those where circumstances -
beyond his control. So the appellant is entitled for the salary of
period during which remains absent due to illness beyond his
'-control C - T '

. That the appellant seeks perrmssron to advance others grounds and
" proofs at the time of hearmg

- | 1t is, therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for ' .

* APPELLANT -

| C 'Sh‘ah- Miran
:THROUGH{' | -
| | ‘."_.'(UZMA'" srranj‘
o % .
‘ " SYED NOMAN ALI BUKHARI

ADVOCATES HIGH COURT
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BEFORE THE KP SERVICE TRIBUNAL PESHAWAR *

APPEALNO._ /2023

ShahMiran . VS Police Deptt

| CERTIFICATE o e

tis certlﬁed that no other service appeal earher has been ﬁled
between the present pames in thlS Trlbunal except the present one.

DEPONENT

. LITOF_BOOK_S:’ S

1. Constltutlon of the Islamic Repubhc of Paklstan 1973
B .2. . The ESTA CODE"’
3. . Any other case lew as per need. A

(UZMA SYED)
ADVOCATE HIGH COURT .

t
. L]



BEFORE THE KP SERVICE TRIBUNAL PESHAWAR

APPEALNO.___._ /2023
Shah Miran'., o viIs - “Police Deptt
, AFFIDAVIT

I, Shah Miran, (Appellant) do hereby affirm that the

" . contents of this service appeal are true and. correct, and nothing has

‘been concealed from this honorable Tribunal. -

" DEPONENT

Shah Miran . -
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© Service Appeal No. 10'66/2or9- L

. Date;of Institution ... 20.08.2019 -
' Date of D’_ecrsro"n 21.01.2022

1

o %hah Mrran S/o Nae:r Khan Ex-Constable No. 360 Police Lmes Karak.’
: (Appellant)

~

vERsqu,.V

‘Provmcrai Polrce Orflcer/ Inspector General of Polrce Khyber Pakhtunkhwa
Peshawar arid othcrs g ' : (Respondents)

Shahld Qayyum :<hattak

Advocate : - o .. For:Appellant | o
L AsfMascodAliShah,
< . Deputy District Attorney .~ T .. . For respondents
" AHMAD SULTAN TAREEN  © .. - CHAIRMAN :
ATIQ UR-REHMAN WAZIR o MEMBER (EXECUTIVE)

.'AJUDGMENT e

.ATIQ-UR REHMAN WAZIR MEMBER (E) - Brief facts of the case are ,

that the - appellant whlle servrng as Constable |n Polrce Department was;

proceeded against on the charges of absence/reglstratlon of FIR agamst him and~.

o was ultrmatoly drsmlssed from servrce vrde order dated 21-03- 2017 Feehng

. _aggrreved tho appdlant filed departmental appeal followed by Serv:ce Appeal Non, S |

| 36//201/ whrrh Was decrded vrde ]udgment dated 18 03 2019 and the appellant v

was’ re- instated in servrce, leavmg the respondents at Ilberly to undertake L
departmental proceedrngs in accordance wrth Iaw Because of de novo
proceedrngs the appellant was agaln drsmlssed from servrce vrde order dated 31- "

- 05- 2019 leellng aqqneved the” appellant frled departmental appeal dated 19 06-

L. '2019 whrch was re]ccted vrde order dated 29 07 2019, hence the instant servrce




-appeal with' prayers lhat the lmpugned"orders dated 29-07- 2019 and 31- ()S 2019

may be sct r’}%l(i(, and the appellant may be re- mstated in servrce wrth all back‘ '

" benefits.

.02.,-' Learned counsel for the appellant has contended that the 1mpugned

' and liable to be set aside; that the appellant has not been treated in accordance‘

wrth law;, hence his rights secured under the Constltutlon has ‘badly been wolatecl .
that the appollant has been dlsmlssed from servrce on account of reglstrahon of -

FIR agamst him and now the appellant has been acqmtted of the crlmlnal charges.

vide ]udgment dated 06 01 -2018, hence there remams no. qround to marntam the

‘penalty s0 awarded that th|s honorable tribunal had ordered for a regular mquary

in’ accordancc with law but the appellant was not. afforded appropnate '

opportumty to iefend hlmseif hence he: ‘Was condemned unheard

—

Learned Deputy Drstnct Attorney for the reSpondents has- contended that :

orders are' agaunst Iaw facts and norms of natural ]USthe therefore not tenable o

t-the appellant was drsmlssed from service on the charges of absence as well as .

’ reqrstratron of FIR agamst hlm that the appellant was 3 'nabltual absentee for

whrch he was penalazed in past as weli but he dld not mend hIS way and ‘»

habrtually absanted hnmself under _ various pretext that the appellant was
--assouated wrth dlsuplrnary proceedmgs in" de-novoe mquary and was afforded
: reasonable opportunrty of defense but the appellant failed to prove his lnnocence

~ that the appellant was. acqurtted of the cnm;na! charges but itisa well settled .

Iegal pr0pos|tlon that crlmlnal and. department proceed:ngs can run side by side

WIthout affec tmg each other: that as per departmental proceedmgs the appellant

was found gurlty of. mlsconduct hence was again awarded with’ ma]or punlshment,j

-

.of dlsmlssal trom service.

- 04 We have heard learned cotinsel for the parties and. have perused the |

" . record.




05.° . Record reveals that the appellant was proceeded .against on two counts

.‘ L. absence flom duty for some days and reglstratlon of FIR: agamst him. Slnce

the appellant has been acqu1tted of the cnrnlnal charges by the competent court -

of iaw vrde Judqment dated 06- 01 2018 In a. sltuatlon 1f a cnwl servant is

N

:,dlsmlssed from servrce on account of hIS mvolvement in. cnmmal case, then he

would have' boen well» Wlthln hls right to clalm re- lnstatement in servnce after

, 'acqmttat from that case. Reliance IS placed on 2017 PLC (CS) 1076 In 2012 PLC,
(CS) 502, lt has been held that |f a. person is acqurtted of 3 charge the_ .
| presumptlon would be that he was" lnnocent Moreover after acqurttal of the -
. j' 'appellant in the cnmmal case, there was no. matenal avallable W|th the authontles .
- .to take act:on and lmpose maJor penalty Rellance is placed on 2003 SCMR 207‘

‘ and 2002 SCMR 57, 1993 PLC (CS) 460 Itis a well settled legal proposntlon that

cnmrnal and departmental proceedmgs can run slde by srde wnthout affectlng :

' other but in the mstant case we -are of the conS|dered opmlon that the "

departmental proceedangs were . not conducted in accordance with law. The'i
. authonty and the lanll’Y off cer badly falled to absde by the relevant rules ln letter
; ‘and spmt The procedure as prescnbed had not been adhered to stnctly All the :
Vformalltles had been completed in a haphazard ‘manner, Wthh deplcted

- somewhat_mdecent haste. . . °

06. - It othenrvlse was obllgatory upon the respondent that the appellant beung

&

‘_”lnvolved in a <|lm|nal case . ‘was requnred to be suspended from service under.'

sectlon 16: 19 of Pollce Rules, 1934, whlch specrflcally provrdes for cases of the

nature. Provrsmns of Cwnl Service Regulatlons -194-A also supports the same

,stance hence the respondents were requrred to walt for the conclusron of the

~ eriminal case, but the respondents hastlly |n|tlated departmental proceedmgs:

agamst the appellant and dlsmissed him from service before conclusion of the“

. criminal case Itis a settled Iaw that dlsmlssa! of civil servant from servrce due to

" pendency of .criminal case agalnst him would be bad unless such official was




' found gunlty hy <ompetent court of law Contents of FIR w0uld remain
unsubstanhated allogatlons and based on the same maxrmum penalty could not
be lmposed upon a civil servant Relsance is placed on PL] 2015 Tr. C (Servrces)

: 197 PL] 2015 Tr.C. (Serwces) 208 and PLJ 2015 Tr.C. (Servwes) 152

- 07. As far as abeenre of the appellant is concerned we have observed that’
- his absence was not 50 long,.whlch does not const:tute gross mlsconduct

't therefore extreme pendlt‘,l of dlsmlssal from service for the charge of absence is

.on hlgher ‘:lde hence, quantum of the punlshment needc to be reduced. Rellance .

is placed on /_006 SCMR 1120. In V|ew of the foregomg dlscussron the lnstant
appeal is partrally accepted The |mpuqned order dated 29 07-2019 and 31- OS-

- 2019 are set aS|do and ma]or penalty of d:smrssal from servnce is converted |nto
o ..'mlnor penalty of Jtoppage of lncrement for one year. Partres are left to bear thelr

own costs Fnle be cons:gned to record room.

ANNOUN@D'
' 21.01.2022 .

& \//

" (AHMADSUTTAN TAREEN) | _ (AT[QU REFMAN WAZIR)
. CHAIRMAN L MEMBER (E).




In the pursuance of the Khyber Pakhtunkhwa Service Tr‘rbunar ~Peshawvar

@ ;udgnﬁent gated 21.01. 2022, in Service Appea! No: 1066/2019 received ! vide his office

! 1etter No. 877/ST dated 07. 04. 2022 & from the approval of WIGP KP Peshawar letter

. --f‘ \lo 1956/Legat dated 08,04 ?022 the instant appeal is partsaily accepted by the Service - - e
T nbunal Khyber Pakhtunkhwa Peshawar and the punrshment awarded to Ex-Constabre o
\ Shah Miran No.- 360 in shape of * ‘Dismissal from Servrce " vide this office 0oB. No..254
dated 31.05. 2019 & rejected ! by the RPO Kohat vrde order announced dated 10. 07 2019 |
under the “Endst:. No. 5784/EC dated 29 07. 2019 are set aside and major penalty. of

“cnsmrssa\ from servrce is converted mtommor .pena\ty of stoppage of mcrement for one R

uu_a:~

T
! \,l\?l' : . ' D o
. . .
. - . )
—

?& o Therefore the order is hereby mplemented on the drrection,s of the

’ honourable Service Tribunal, Khyber Pakhtunkhwa Peshawar and on the approval of

-t

“~CPO Ex- Constab\e Shah Migan 1s hereby remstated into servrce as-per Judgment S T

. é‘ announced dated 21 01. 202? Hels allotted constabulary No. 354
{ OBNO.Q 99‘ T

o ; Dated MQ 12022
3

FICE OF THE DiSTRlCT POLICE OFFICER KARAK

¥

Dretrrct Pohc/e i
Kv

f 5,‘ No. _1935= ;z_trc dated Karak the 28 Jo% 2022 . B - L
R Copy of above IS submltted for:-favour of.rnforrnatron to: I o

% : ' ' ' ‘ -

3 ‘ C !
ot 1. The inspector (aeneral of Pohce Khyber Pakhtunkhwa Peshawar wlr to hrs o _ ,
s ftice lotier No. 1956/Legal dated 08.04.2022.. - )

g ; 2. The Regrstrar Service Tribunal KP Reshawar vide letter quoled above ) .
% 3. Pay Offrcerl QRC for necessary action. h - ' - \
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. ém T - Tt e:,District'PQ}icé‘Ofﬁcer S o

'Karak.. ‘.

' Subject: . AN APPLICATION FOR GRANT OF BACK BENEFITS.
Respected Si, - - |

© With due respect, applicant very humbly sﬁbrmt as follows..

1.~ That applicant was dismissed from Services vide order ﬁ/) -
~ dated 31/03/20117, however, the appeal No.-367/2017 of .~
" applicant was accepted vide judgment dated 18/03/ 2019..
And department. was allowed fot. department was
. allowed for de-novo enquiry proceedings. s
- 2. That applicant was re-instated in'sef“:iée and was again
| . dismissed from service order dated 31/05/ 2019 and the
. departmental - appeal was rejected vide order dated
".29/07/201¢ and appellant filed second service appeal -
No...1066/2019 whick was accepted vide order ‘dated .-
21/01/2022. L S

. L . . = . co o, = § o
to L 3, That . your good office issued r’e-iqstatement order of
s - _applicant vide OB No. 222 dated 36/04/2022 with no
gfdér bf grant of back benefits. -, - :

. 4. That 'af;plicant dis,rrlissal ‘order .l-da.t.ed- 29/07/2019 ‘and.
T . order passed in ‘departmental appeal dated _3;1/05/2019
s " never set aside by the Service Tribunal and the earlier’
order of dismissal from servicem Was passed dated
- 21/03/2017 was already set aside by the Service Fribunal _
vide judgment dated "18/03/2019 passed in Service
~ Appeal No. 367./2017. . . i T
‘ 8.  That appli:cant was cérﬁpﬁlsqry ousted from service and
RS . . applicant- had not joined any other job during the
A intervening period. The expenses of long litigation and .
‘ defence of criminal charge and departriental action has’
‘entangled applicant in debt. ' ST L -
' . . R ’, L .
.. 6. Thatthe dismissal from service order has been set aside,
. therefore, applicant is entitled for grant of back benefits o
T “including monthly pay and in;:rements'mrith effect froyr/p _ '
' g,«_ . Zu@eoiTandobliged - Ly Jrwr s
7

e

cgliis QAR A . 2 .
e . T enn R o M o '.‘gg.'a;{‘5';.:;}5.%1%‘:‘:%-‘?'??5(}3:3&%"
S t\ﬁ{k (gt - - sShahdxan I

L .l -ﬁ «/'lhé-é/ ... Constable No. 354 ¢T3
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y L 5a22 . A . :
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