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The appeal of Mr. Muhammad Usman resubmitted

today by Mr. Taimur Ali Khan Advocate. It is fixed for
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on_ . Parcha Peshi is given to appellant/counsel for the
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BEFORE THE KHYBER PUKHTUNKHWA SERVICE TRIBUNAL
' PESHAWAR ¥

-

SERVICE‘'APP'EAL_.SO'8 /2023

P% A&M MW VS _: §ecretary (E&SE) & others

APPLICATION FOR FIXING THE INSTANT APPEAL FOR
PRELIMINARY HEARING" AT PRINCIPLE SEAT AT
PESHAWAR-OF THIS HONORABLE TRIBUNAL.

'RESPECTFULLY SHEWETH:

1 That the appellant-has filed the mstant appeal for arrears/back benefits in the
- shape of salaries'in thls Honorable Tribunal in which-no date has been fixed
so for.

2. That the instant appeal is pertain to Camp Court Abbottabad of this
| Honorable Tribunal.

3. That the counsel for the appellant is practicing at Peshawar and it will be
convenient for thé counsel to the appellant if the instant appeal is fix for
preliminary hearing at principle seat at Peshawar of this Honorable Tribunal.

is therefore most humbly prayed that acceptance -of this applrcatron .
the instant appeal may kindly be fix for preliminary hearmg at principle seat
Peshawar of this Honorable Tribunal. ‘

.~ APPELL
THROUGH:

TAIMUR ALI KHAN " -
ADVOCATE HIGH COURT



SThe appeal of Mr. Muhammad Usman PST GPS Darbani Tor Ghar received today i.c. on
27.02.2023 is incomplete on the following score which is returned to the co Counsel for the

anpellant for completion-and resubmission within 15 days.

1- Checldlist is not attached with the appeal.
2- Memorandum of appeal is not signed by the appellant.
13- Affidavit be got signed by the Qath Commissioner.
4- Annexures of the appeal may be attested. .
5. Copy of reinstatement order dated 03.7.2018 mentioned in para-5 of the memo of
appeal are not attached with the appeal which may be placed on it. '
. 6~ Copy of Affidavit mentioned in para-H of the grounds of appeal (An'nexure—l) is not
attached with the appeal which may be placed on it. :
7- Copy of Judgment dated 3.6.2022 is illegible which may be replaced by
legibie/better ene.
Sevon _
8- <y more copies/sets of the appeal along with annéxures i.e. complete in all respect
may also be submitted with the appeal.
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' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Khyber #alditukhwn

: ~
SERVICE APPEAL NO, CS\S 8 /2023 | SReevics Toabunal

.,\tm.la/&ogs

(APPELLANT)

| Mr. Muhammad Usman, PST‘(BPS-lZ), '
GPS Darbani, District Tor Gahr. -

VERSUS .

1. The Secretary (Elementaryé‘ & Secondary Education) Department,
Khyber Pakhtunkhwa, Peshawar. _ -
© 2. The Director (Elementary & Secondary . Educatlcn) Khyber
. Pakhtunkhwa, Peshawar. : ‘
3. The District Education Officer, (Male) Tor Gahr 4t Mansehra |
4. The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawa,r.l
5. The District Account Officer, District Tor Ghar at Mansehra. '

(RESPONDENTS)

‘i{:\ii e pe-dxy
‘w " ) _ )
2) \'VIV APPEAL UNDER SECTION 4 OF THE KHYBER
'~ PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974 FOR
DIRECTING THE RESPONDENTS TO GRANT BACK
~ BENEFITS TO THE APPELLANT IN THE SHAPE OF
'SALARIES FOR THE PERIOD WITH EFFECT FROM
07.09.2016 to 09.05.2019 AND AGAINST NOT TAKING ACTION

‘ON THE DEPARTMENTAL APPEAL OF THE APPFLLANI‘
' WITHIN THE ST ATUTORY PERIOD OF NINLTY DAYS. |

PRAYER: . : : ,
THAT ON THE ACCEPTANCE OF. THIS APPEAL, THE
RESPONDENTS MAY:KINDLY BE DIRECTED TO GRANT
BACK BENEFITS TO THE APPELLANT 'IN SHAPE OF




SALARIES FOR THE PERIOD WITH EFFECT FROM

- 07.09.2016  TO 09.052019 ALONG ‘WITH. ANNUAL
INCREMENT OF THE YEAR 2016, 2017 AND 2018 AS ON
DOMICILE ON WHICH HIS APPOINTMENT ORDER WAS
WITHDRAWN HAS BEEN DECLARED CORRECT BY THE
CIVIL COURT IN CIVIL SUIT NO.93/1 of 2017. ANY OTHER
REMEDY WHICH THIS AUGUST TRIBUNAL DEEMS FIT
AND APPROPRIATE THAT MAY ALSO BE AWARDED IN
FAVOUR OF APPELLANT.

" RESPECTFULLY SHEWTH;

FACTS: ‘ '

1. That the appellant was appomted as PST on 09.04.2016 with other
official after fulfilling all codal formalities and has performed his duty
till 06.09.2016 and then his appointment order was withdrawn from

- the date of appointment vide order dated 07.09. ’)016 on the reason
that his domicile has declared unverified by the quarter concerned.
(Copies of appointment ordeér dated 09.04.2016 and withdrawal
dated 07.09.2016 are attached as annexure-A&B)

2. That the appellant has challenged the order dated 07.09.2016 in this
Honorable Service Tribunal:in appeal No. 1243/2016 and at the same
time the appellant .also filed civil suit No.93/1 of 2017 in the-
Honorable Civil Court Torghar at Oghi to restore his domicile and to
prove that domicile certificate issued to him was in accordance with
the procedure mentioned by. the authorities which was decreed by the
Honorable Court in the favour of the appellant on 23.01.2019, which
was challenged by the defendants in ap'peai No.01/13 of 2019 in the
Honorable Court of District Judge Torghar. The Honorable Court
dismissed the appeal of the appellant/defendants on 25.03.2019. The

Honorable Service Tribunal decided the appeal of the appellant on
18.02.2019 which was partially accépted, set aside the impugned
order with the direction to the respondents to issue show cause notice
to the appellant that why his appointment order be not withdrawn on
- such and such allegation and after replying the show cause notice and
personal hearing the cbmpetent authority may pass proper order
deemed appropriate. However, the reinstatement order of the appéllant
will. be subject to the decision/outcome of show cause notice.
(Copies of decree/judgment dated 23.01.2019, judgment dated
25.03.2019 and judgment dated 18.02.2019 are attached as
Annexure-C D&E)) :




>
3. That in compliance of the judgment dated 18.02.2019 rendered in
service appeal No.1243/2016, the appellant was reinstated into service
from the date of his withdrawn * order vide notification dated
10.05.2019 and also mentioned in that order that his service arrears of

pay and allowance will be decided on the outcome of de-novo inquiry.
(Copy of notification dated 10.05.2019 js attached as Annexure-F)

4. That in respect of judgment dated 18.02.2019 of the Honorable
Service Tribunal rendered in ‘service appeal No.1243/2016, the
Deputy Commissioner Torghar wrote a letter dated 08.08.2019 to
respondent No. 3 to considered the order of Civil Judge/District &
Session Judge and the seﬁvice of the appellant was also regulariged
along with other officials from the date of his appointment vide
notification dated 28.07.2020. (Copies of letier dated 08.08.2019
and notification dated 28.07.2020 are attached as Annexure-
G&H) I

5. That in the reinstatement notification dated 10.05.2019 of the
appellant, it was clearly mentioned by the competent authority that
arrears of pay and allowances of the appeliant will be decided on the
outcome of de-novo inquiry however, inquiry was not conducted on
the domicile of the appellant as the Honorable Civil Court declared
the domicile of-the appellant correct .and genuine in its decree dated
23.01.2019 which was also maintained by the Honorable District
Court in its judgment dated 25.03.2019 and in this respect the Deputy
Commissioner also wrote the letter dated 08.08.2019 to consider the \
orders of the Civil Judge and District & Session judge meaning by
that the domicile of the appellant was correct and genuine and on the .

* basis of non-verification of'domicile of the appellant, his appointment
order was withdrawn basis, but his domicile was declared correct by
the Civil Court during civil suit, but despite that arrears of pay and
allowance has not granted to the appellant and then appeliant filed.

_ departmental appeal on for grant of back benefits/arrears in the shape

of salaries for the period v}fith effect from 07.09.2016 to 09.05.2019,
which was not responded within the statutory period of ninety days.
(Copy of departmental appeal is attached as Annexure-I)

6. That the appellant has no other remedy except to file the instant
service appeal in this Honorable Tribunal on the following grounds
amongst.others, '




RS

GROUNDS:

A. That not taking on the departmental ‘appeal of the -appellant within
statutory period of ninety days and not granting back benefits/arrears
to the appellant in shape of salaries for the period with effect from
07.09.2016 to 09.05.2019 are against the law, facts, norms of justice,
material on record, notification dated 10.05.2019, de-novo inquiry
report and superior court judgments, therefore, not tenable and the

appellant is entitle to back benefits/arrears in the shape of salaries for
the period w1th effect from 07. 09 2016 to 09.05.2019. )

B. That the appointment order of the appellant has withdrawn on the
reason that domicile of the appellant was unverified, but it was
declared correct by the Civil Court in civil suit No0.93/1 0f 2017 and it
was necessary that before: wﬂ:hdrawmg the appointment order of the
appellant proper inquiry should be conducted to dig out the realty
about the domicile of the appellant, but no such action has been taken
by the department and his appointment order withdraw in slipshad
manner, which means that due to the fauit of the department the

~appellant has restrained to perform his duty  with effect from -
- 07.09.2016 to 09.05.2019, therefore the appellant is entitle for back
benefits/arrears in the shape of salaries for that period.

C. That in reinstatement notification dated 10.05.2019 of the appellant, it
was mentioned that arrears of pay and allowance of the appellant will .
be decided on the outcome of de-novo i Inquiry, however the Civil
Court declared the domicile of the appellant correct and the Deputy
Commissioner Torghar wrote letter dated 08.08.2019 respondent No.3
to consider the orders of Civil Judge and District & Session Judge in
respect of the domicile of the appellant on which inquiry was not
conducted on the domicile of the appellant and the competent
authority considered the orders of Civil Judge and District & Session
Judge, but despite that the. appellant was deprived from arrears of pay
and allowance as per notification dafed 10.05. 2019 which is against
the norms of justice and fair play.

D. That the reason on which the appointment order of the appellant was
withdrawn was that that the domicile of the appellant had declared .
unverified by the quarter concerned, however the domicile of the
appellant was declared correct by the Civil Court, thefefore, there
remain no ground to deprive the appellant from the back
benefits/arrears in the shape of salaries for the period with effect from
07.09.2016 to 09.05.2019. ‘




E. That the appellant was regularized from the date of appointment,

however, annual increments of the year 2017, 2018 and 2019 was not
granted to the appellant and the appellant is also entitle to the salaries

- for the period with effect from 07.09.2016 to 09.05.2019 along with

the annual increment of the year 2017, 2018 and 2019.

.- That the appellant did not willfully remained ﬁbsent from his duty, but

the department restrained him from performing his duty due to-

unverified domicile which was later on declared correct by the Civil

* Court and as such the appellant cannot be deprived from his back

benefits/arrears in the shape of salaries for the period with effect from
07.09.2016 to 09.05.2019 due to the fault of the department,

- That as per superior court judgment that once an official was
_ reinstated in service after exoneration of charges leveled against him, -

the period during which - he remained either suspended or
dismissed/removed could’ not be attributed as fault on his part.
Absence of official duripg period of dismissal/removal was not

‘withdrawal of his appointment order on wrong presumption ‘of his-

voluntary on his part but it was due to the order of the authbrity which

restrained from attending his job/duty. Theérefore, his service record
could neither be adversely affected nor could he be denied any
benefits to which he would have been entitled. had he not been
removed/dismissed and as such the appellant is entitle for the back

‘benefits in the shape of salaries for the period with effect from

07.09.2016 to 09.05.2019 6n the basis of Apex Court judgment,

’

. That the appellant ‘re‘n.néined unpaid employees (not remained

gainfully employed) for the period from withdrawal of ahis
appointment till reinstatement into service which is evident from the
affidavit made by- the appellant in' this respect and as per superior
courts judgment, he is entitle for back benefits in the shape of salaries

for the period writhe effect from 07.09.2016 to 009.05.2019. (Copy of

affidavit is attached as A’i‘mexure—.})

. That similar nature appeals have been allowed by this Honorable

Tribunal and the appellant being sinﬁilarly placed person also entitle

the same relief under the rule of consistency. (Copies of judgments

are attached as Annexure-K)
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J. That the appellant seeks permnssxon of this Honorable Trlbunal to
advance others grounds and proofs at the time of hearmg

It is, therefore most humbly prayed that the appea[ of the

o

~ APPELLANT

appellant may be accepted as prayed for. -

ADVOCATE HIGH COURT

[ ZN-—'—;t%7

Qm(w K/mx/o lonand
_ Nolvocai | -
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TR[BUNAL
' : PESHAWAR

' SERVICE APPEAL NO. /2023

Muhamméd_ Usman VIS T Education Deptt:

..........................

' AFFIDAVIT

I, Muhammad Usman, PST (BPS 12), GPS Darbani, District Tor Gahr ~
(Appellant) do hereby affirm and deciare that the contents of this service

appeal are true and corréct and nothzng has been concealed from this august
Court. ‘

, "DEPONENT

‘ Mﬁhémmad Usman
(APPELLANT) ’
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%, '~ «F  OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE) DISTRICT TOR GH/7( 7
6 adnends .

(‘ »

S ITEICATION T

7- RN

Consequent upon the fecommendations of the Deparimental, Seleclion Committee, appoiniment of the following candidates ara hbrcby
nrdered against the vacant posts of Primary School Teachér {PST) on School based in BES-12 (Rs.9055-650-28555) @ Rs.0055/-
lixed plus usual aliowarces as admissible under the rules on adhoc basis and school basis initially for a period of one year under the

axisting policy of the V«avincial Goverament, in Teachin

Iheir taking over charg » -

g Cadre on the terms a

nd conditions given below with effect from the date of

“SNO NAME OF CANDIDATE FATHER'S }\JAME r SCORE WARD/ | NAME OF SCHOOL REMARKS
! i UNION WHERE

- COUNCIL APPOINTED

A Nasech Ralim Qareeb Khan 82.37 Balkot GPS Bateela Against V/P

. .2__| Umariiabib Latif Ur Rehman 64.56 Balkot GPS Balkot --do--

.3 _ |_Shabir Abma.: Habib Ur Rehman 6403 -| Balkot | GPS Pakban ~do~

A _{ Waeez Ullah Muhammad Israr 78.78 _Judba | GPS Sormal NIKhéil -do.--

5_ | Rahman Ullkgi, Muhammad Husan 53.26 Balkot GPS Sormal N/K -do--

5 Abduliah Taluq Khan 64.81 Bimbal G:PS Bi‘lyani —do--

.. .Z2___| Guiab Zada Naseeb Zada B4.78 Bimbal GPS Bily:alni ~do--
8 _._)irshad Uiah Habib Ullah 82.25 . Bimbal GPS Warokay Kilay ~--do--
t_..9 | Sadig Zar Gula Zar 79.8 ~ Bimbal GPS Warakay Kilay —~do--

—
0| Mubammad i/sman Khilab Muhammad 80.58 Darbani GPS Darbani ~do-- L~

.11 _| Majid Knan Shahedol 7005 | Darbani_ | GPS Darbani —do--
12 Abdul Mujeet: Fazal Kareem 75.55 Darbani GPS. Jhango -~do--

_ i3 Rozamin Malik Said 85.44 Bimbal GPS Khadang ~-do--

24 Mastoreen Meem Zaman 62.86 Darbani GPS Lashora ~do-- .
__15__| Ameer khan Muhammad Khan 6529 | _Bimbal | GPS Mera Aka Zai —do-- ?‘
.8 Mumla.: Khan Ajmai Khan 70.52 Bimbal -GMPS Dityari --do-- f

.7 | Muhaimad anvear Gul Nazar Said . 81.32__| DourMera | GPS Dada Banda --do-- %

“8 | Umar Ali Tatiwan Said 77.58 Dour Mera | GPS Dada Banc{a —~do—~ §

19 | Umar Rehman ‘Ghulam Khan 61.73 Dour Mera | GPS Danda Banda ~do-- E
A4y Muhammad ivawab Fazal Wahab 73.43 Dour Mera | GPS Dour Pain —do— :

21 Alim Ullah Taliq Zar Khan 61.98 Oour Mera | GPS Dou( Pain ~da--

_..22_. | Umar Zahid Said Fazal Hakeem . 73.29 Dour Mera | GPS Dour Mera ~-do--

23 | Shah Fahad Israfeel 62.13 Dour Mera | GPS Sado Khan —do--

I... #4__] Nor Nabi Saig' Muhammad Akram - 60.6 Dour Mera | GPS Zezari --do—
.26 _jUmarNosh . Zar Farosh _| 5877 Dour Mera | GPS Zezari --do--
...26 | Fazal Nawaz Khan Mir Nawzaz Khan | 76.48 _1._Gari HfZai GéS Ambar Gari ~do--
l . 27 _]| Muhammad Igbal Muhammad Laig 82.02 GariH/iZai | GPS Bayo ~do--
28 " | Gul Nal;i Shi:h Hamza Ali Shah 75.41 Gari H/Zai | GPS Gari Haszin Zai --do--
i.29 ~Jchan“7.eb Ki.an Farced Khan 70.24 Gari HIZe;i GPS Gari Has.an Zai —4dc--




Akhtar Muhammad Yageen Khan 67.8‘1 >Gari H/Zai | GPS Gari Hasan Zai —~do--
| Abdul Jalil Abdul Waihid 106.38 Gari H/Zai GPé Gari Kotwal ~do--
_Faiz Ur Rebman |_Sahib Rahman 67.27 | GariHZai | GPS Gari Kowal ~do--
Raqib Ultah Khan Amin Khan 87.8.1 Pabosa Slfasn Gatta Umar --do--
Nascer Ullafy Jehan Zaib 85.9;' Paloosa }((ShPS Gatta Umar ;-do-~
— —— : an
ousuf Gl Sahib Gul 7571 Palosa cPs 'Gatta  Umar ~do--
_Ishafag Ullah Zareen Khan '65.23 Gari HiZai GPS Malyar --do--
Abdus Sadig Naseem Kh;an 61.48 GariH/Zai | GPS Malyar .-_-do~-
Sana Ullah Abdur Rauf | 50,7 Harnail- GPS. Petawo Asharay - ~-do--
Gul Faroash Faroogi Karamat Khan- 85.43 Harnail - | GPS Shaloon --do--
Hashamali Hazrat Ahmad 87.15 Harnail | éPS »Soray. Asharay ~~do—~ ‘
Muhammad Islam Ahmad La!if 79.03 Harnail GPS Zangia - --do-~
42 __ | Bakhizada Nawab Muham;nng: 91.4 Jhatka GPS Mori Bala --do--
43 _| Noor Zada Ghulam f@mharéma'{i 6546 | Jhatka | GPS Shatal! —do-.
44 | Qadar Muhammad Taluq Khan 85.56 Judba | GMPS Judba —do--
A5__{ Ghani Ur Sehian Rokhman Shah 62.28 :!uclba GPS Shadag --do--
48 Muhammad tkram Muhammad Ishag - 55.86 Judba GPS Shagai —~dQ~
47 Muhamma Rafig Muhammad Nigab : §9.01 Judba GPS Shadag --do--
48 Féthullah Bathan Sha'bir Ahmad | 69.25 Judba GPS Shagai —do-
49 | Alta Uliah = Shehzada 61.38 Harnail GPS Shadag ' --dg--
| 50 éye d Farman Uliah Shan ggzg Usman  Uliah 75.28 Kand GP.S Kand Bala ~do~
i 51 Zafar Ultal; Sher Zada 91.1 Khowar M.K_| GPS Chund --do--
52| Athar Ullan Muhammad Raheghi 853 | KhowarM.K | GPS Chund —do--
53 Amin Said Qeemat Said 83.62 Khowar M.K GPS Chund ~~do--
54 | Behruilah Sher Zada 76.42 | Khowar MK | GPS Gai N;ada Khail --do--
S5 _ [ Rahman Ullah Muhammad Hanif | 73.32 | Khowar M.K GPS Gari Mada Khail ~dg--
86__ | Faisal _ Yad Uilah | : ﬁL 80.42 | Khowar M.K | GPs Kalsaona --do--
-H7__ Muhammad lsmaeel Bakht Zada 103.3 Khowér GPS Legra —-do- .
58 Tahir Muhammad Baz Muhammad 82.21 Khowar GPS Sornia --dog-- ‘j |
59 _| Zahid Said Umar Said _ | 8785 Khowar | GPS Tara ~do- |
G0 Zar Muhaminad Wala Jan 78.49 M M Khait GPS Chamgah Doga -0~ J
i'. 61 tbrahim Khon Sabit Ifﬁan 79.48 MM Khail | gps Dilo Bala -—cfo-— | ’I
'..._'_ ___ggg_lg-‘:gimj_'nad Shah Muhammad Shan 75.77 M M Khail ‘ GPS Dilo Payeen —do- 4!
63 _| Anwar zaip Shah Hussain |_77.54 | MMkhail | GPS Gawandia | o m; :
b4 Muhainmay Shahid Sheikh Fareen 83.92 M M Khail i, GPS Gawandla Bala s |




Muhamrmad Shoaib Zamin Khan ‘}0.96 M. M Khail | GPS Lakwal Mo—
Siraj Ullah Muhammad Arif 4 77.09 M M Khail | GPS Mabra e (e
Abu Bakar Lal Sharif ?5.58 M.M Khail _| GPS Mabra Bala ~do-~
Lo I
Muhammad Hanif Palas Khan 7549 | MMKhail | GPSMeraKD —do--
Yas Muhammad Zubaid Khan :8&96 MM Khail | GPS Shaba; -—-do—
Saeed Rehman Saidmar Khan 76.06 M M Khail _| GPS Shabaz ~do--
_70 | Mubammad Zahid__ | Ghulam Saeed .. -72.2_1_ MM Khaif | GPS Tetay —~do-
72 Abdul Manan Muhammad Ayub -90.85 Manjakot GMPS Shanai Pain --do--
73 tsrar Ahmad Khan wgg:mmad Farosh :i101_24 Tilii GPS Abo Hasan Zai ~do--
T4 Shair Muhammad Zal Muhamm,ad Afzal | 76.82 - | Manjakot GPS Abo Mada Khail ~do-
e Muhammad lbrehim - Nasrullah Khan 81.69 Méﬂiakol GPS Doba ~-do-
76| inam Ui Hag Sahib Shah | 7865 | Manjakat | GPS Doba --do-- -
7 Irfan Ul Allah Waris Khan : 77.72 Manjakot GPS Karar -—-do--
73 Asif Nawaz Khan Wahid Gul . : 73.77 Manjakot GPS Karor —~do--
73| Imam VGuI‘ Baram Gul 7168 | Manjakot | GPS Karor . --do-
40__| Roheeb Gul . SakhimatKhasn |- 7034 | Manjakot | GPS Karor —do--
31 __| Muhammad Saleh- Wazir Muhammad _66.58 M. M Khalil . GPS Manjakot —do—~
82 | Khawaj Muhaminad Muhammad Ashraf 67.2 M. M Khail | GPS Manjakot —-do--
¢3 Zarkhaib Gul Sakhimat Gul 56.0 Manjakot GPS Manjakot --do--
24| Zakir Khor Nazar Meet Khan 65.2 Manjakot | GPS Manjzkot ~do--
85 Naseeb Uliah Jehanzeb 101.82 Palosa GPS Kandar Téwara —dg--
2¢ | Muhammad Zaiid hKA:Q:mméd Nasesb | ,o.5 | Paloosa | GPS Kunhar Sharif ~do--
87 Muhammad Riaz Karim Shah 79.36 Palosa GPS Paloosa --do—
88 | Noor Faiser Gul Gul Khan 69.13 Shingaldar__| GPS Banjo Banda --g0--
39 Syed Mehtab #hah . Syed Khital; Shah 82.69 Tilli GPS Gangat -‘do--
Gd Abdullah Mehmood Ur Rehman 99.81 Tilli GPS Maira Khankhail -~dQ--
9 1 orar Abrmed lr\/nr':mammaal Feros 75‘1 o | o T GPS Maira Khan‘khaill —do-
{han :
_.92_ | Muhammad Amin Muhammad Tahir 73.04 Tilli GPS Mishkot —do--
93 Syed Muslim Shah gil]:rt{';\/tuhammad- 579 Tili GPS Mishkot --do—~
L Mohib tfilah Ghulam Bahadar 62.28 Tilll GPS Reel --do--
! 95 Muhémmad Suleman Abid Khan 53.9 Tilli GPS Sabay ~d0--
-96 | Syed Sahib Zar shah Syed Bakht Shah §50.95 Tilli GPS Tilli Sydan --0o--
l 97__ | Syed Bakht 'Junir shah Néseebz:ar Shah 43.86 Tilli | GPS Tilli Sydan -~do--
TERMS & CONDITIONS: |

1,
2. Charge reports should be submitted to all concerned in dyplica}te.

NO TA/DA is allowed.
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Endsi: No. 908-18/Dated Tor Ghar g9t April 2018,

3 Appointmen y
* They should not be handed over charge if their age is above 35 years or below 18 years.

the relevant law. : .
. Their services are liable to termination on one month's natice from aither side. In case of resignation without notice his one-

- District Education Management Information System (DEMIS) Local Office. -

. Official Concernad,

poré‘fy adhoc basis initially for a period of one year.
Their Appointmenits are subject to the condition that their CERTIFICATE/DOCUMENTS AND DOMICIL € verified from
the concerned authorities by the District Education Officer before release of their salaries. Anyone who found producing fake
documents will be dismissed from service and the case will further be reported to the law enforcing agencies for action under

month pay/allowances shall be forfeited to the Gavernment {reasury. .

Their Pay will not be activated until and unless pay release order is not issued by the competent authority after verification
of their documents by the District Education Officer. .

" They should join their post within 10 days of the issuance of this notification. In case of failure to join the pos;t within 10 days

of the issuance of this notification, their appointment will expire automatically and‘no‘subsequ‘ent appeal etc shall be

_enlertained,

.. They should produce Health and Age Certificate from the Medical Superintendent concerned before taking over charge.
. They will be governed by such rutes and reguiations as may be issued from time to time by the Government.
1. Their services shalf be terminated at any time, in case their performan

‘In case of misconduct, they shall be preceded under the rules framed from time to time.
. Their appointment is made on School based, they will have to serve at the place of,p_osting, and their services are not .

ce s found unsatisfaclory during their conlract period.

transferable to any other station,

. The competent Authority reserve the fight to réctify the errors and omissions, if any noted/observed at any stage in the instant
- order issued erroneously. : o '

. Before handing over charge once again {heir ddcumént inay be éhecked by the SDEQ (M) Tor Ghar if they don't have the

prescribed qualifications prescribed for the post they should not be handed over the charge.

.

--SD-. .

. Abduilah

\ ’ . : - District Education Officer (M)
' - . : .. E&SE Tor Ghar

L4

Copy forwarded for information and necessary action to the: - -

Secretary to G{rvernlment of Khyber Pakhtunkhwa E&S Educatign Depar!mént Peshawar.

~ Difector E&SE Kkyber Pakhtunkhwa, Peshawar. )
. PS 1o Minister Z&SE Department Khyber Pakhtunkhwa Peshawar._

Depuly Commissioner District Tar Ghar. .
District Accourts Officer Tor Ghar at Mansehra. ..
Sub Divisional {-ducation Officer (M) Tor.Ghar.
Bistrict Monitoring Officer (IMU) Tor Ghar,

Head Teacher GPS Concerned.

Office Filo.




OFFJCE OF THE DISTRICT EDUCATIDN OFFICER (MALE! TOR GHAR

. - Ph. 0345-6660087 Fax. Nil : No.
Email. torgharemis@gmail.com P Dated: /72016 :
o - i
" NOTIFICATION -
P Reference to the Deputy Cornmlsstoner Tor Ghar letters No Gen (2016)/DCTG 1936 Dated 30/08/2016 . ‘ i

and Assustant Commissioner Letter No. AC(2016)/TG 2792-83 dated 18/08/2016 in connection with the terms and
eondlﬁons No. 5 of the Appomtment order Issued vide thls office Nofification No.808-18 Dated 09/04/2016, the

competent authorily E&SE. Tor Ghar is pleased {o wnmdmwldenonfy the appointment in respect of Muhammad
Usman S/O Khitab Muhammad PST GPS Darbam w.efthe date of his appointment.

: -—SD- -
Dlstnct Eduwtwn Ofﬁcer (M)

: E&SE TorGhar .
Endst: No 2 978/"2?” %)ated / g ;z 12016 ‘ ornan

Copy for information to the.

Director E&SE Khyber Pakhtunkhwa Peshawar.

Deputy Commissioner Tor Ghar with the remarks that denonﬁcanon ‘and legal acttun has been initiated
against the teachers as directed. '

District Police Officer Tor Ghar with request to Lodge FIR as per rules agamst above mentzoned candtdaie
District Nazim Tor Ghar.

District Account Officer Tor Ghar at Mansehra.

Sub Divisional Education Officer (M) Tehsil Kandar.
District Monitoring Officer (IMU) Tor Ghar.

- District Education Managemem Infon‘natron System (DEMIS) Local ofﬁce
Office File.

WENO G RGNS

m
=
w
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~
=

Note. All employees education department & other interested ones, please Type "Fol[ow torghardeo” in your | T
moblle message & send it to “40404" to get free tweets of DEO Education Torghar on your mobile.

————— e s
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IN THr: COURT OF Civn, JUDGF—I
TORGI !AR AT OGHI

CIVII sﬁ]z No... -.93/1 0£2017
Date of Inshtuhon. ................. 26.01.2017

- Date of Transfer-In.. | 13.05.2017
Date of Dec1sxon.........' ........... 23 01.2019

Muhammad Usman son of Khliab Muhammad caste Hassan

" Zai, kotwal resident of Ivlu hammaday Akazai, Tehsil Kandar,
District Torgha1

-

s

(Plaintiff)
VERSUS

1. Deputy Commws:onm D’fahmt Torghar.

2 Assistant Commxssnonel Torghar.

3. Tehildar, Tehsll K'mdm Torghar,

- 4. Gardaway ercle, Kamlar T orghar,

5. Iaatwam Halqa Muhammadw Al\azax, union  council

ada KN‘: Darbam Tehsﬂ I\andm Torghar,
ha

6. Ass;stant Dnectm local oovemment Dlsmct Tor ghar. -

7. Seuehry\ullage LOU]’\CI] Daxbam, Kandal, Torghar. )
' S o : (Defmdants) '
SUIT FOR DECLARATION, MANDATORY NCTION

Pres ence

Mr. Asif Ben Shams,
advocate for plaintiff

District aftorney ‘or defendants

JUDGMENT
23.01.2019

-

Plamtiff_ Muhax.mind Usman ' hag blonght the

‘instant syit foij.declaratzon agamst dcfcndants deputy

commlasmnel and-six othels to the effect that phmtxff is

~ by caste I~Iassan Zal Kotwal, Muhammaday Ahazal and

is permanent 1esmlent of Tthll I\anc!ar District Torghar,

1 L




Mlﬂlammad Usman Vg Deputy Conumsuoner, et

¢ Suit for Decldratson ete
Case file No, 93/ D

ate of nstitufion 26.0] .201?

iegaadmg venf canon ot Domicxlc of the p]amtiff at
senal number 143 s wxong against law and f'acts and

melfu,nve upon- thc ughts of the plaintjfy. 'Umt the

J - défcndahts areboifmd to restora domicile df the piamtlft‘

The plaiﬁtifi’ alle i"l that since hig fomfathe:s

| along. witp, other ﬁunily membexs they are owneys jn

Possession of. about .:OOO Ixaml landed p; Property at mygzq '

. Soorma] Afxaz'u 'l‘ehsil Kandm nghm and aiter

3
/O'JI KhanCompletion of hlS gladucltlon he apphed Fm s micilc -
Zg:: ‘:1 0\,9\1.»‘

Civid Jf‘i oghl) - cu'tlﬁcate whtch Was 1~x~.uecl to lnm after verificition ot :

1esponsxble eldeu, govemment Sérvants ang fllilment

‘That he Wag dppomn.d as police Constably zlt_Disut_ict' A_
- e /"Léf o Torghay on 07.03.2013 aftex“clearanc':e He applie for the

post of PS’l at sttr'ic'.t Toyghar and Qn 09.04.206. The

J S ‘ Plaintiff yagq appomted as PbT and after talung charge of -

“his Post, the detcmlant:; undey the poht:cal mﬂuence

I : Canceled (unveuhed) !Iu donuct!e ceztlf Late of the

/ : " ' : plamnff on 30. 08 70‘16 That he was depuved of hjg

’ ' . tundament al nght

The family tyep oﬁhe'j:léintiff is as followys,

BN




‘Muhammad Usman \’s Depuly C Comnusswnex, ek
Smt for Declaration, ete

* Case file No. 93/1 Date of institution 26.01. "117

\)\\/\ _ .. ~ Muhammad Usman son of Khitab Muha:mnad
. -* - ‘* .
/ son of Gul Muhamm'ld son of Muhammad Sadig

son of

Masoom Baba.

That defendants i;were asked to restore the domicile
- cer txﬁcate of the phmuﬂ or issue new one, but they were
. reluctant and is 1efu:.mg to do so tox the last 10 days.
The clefendant.s wen.j sumimoned, who ‘appeared '
.
througzh theu 1ep1esentauve and distri lct attomey Tm vhar

who suhmltted wr men statement on beh.‘:lf of thev

~defendants. The de&ndants cxliegud in their written
v~ '
‘J

T‘_h“ “&

statement. that the plamuft is ex-civil servant and has

Submitted his case before the services tribunal and that he

oz .ot-tl has got no 1~ig11ts to ﬁie the instant suit. It is alleged that
o neither plamutf nor 1115 lolefathels wete resident of

~ .
VL

© District nghar No settlement has. taken place in the '

ﬂ District and. Domiczlcs were used to

1ssue at the "

: vcnf canon of any lwo local pexsons After appointment .

of “the plamutf in educanon (lepmtment during re-

veuhuatlon his domlcxle is founcl as fake.
The diver gent pleadmg ot the patties were reduced - .

. in to the lollowu;gjls_sue by my leamecl predecessor in

- offige.

Yssues:

1. Whether the phmtlff has a cause of acnon?

2 Whether the phuniu fis -=stop]1ed to sue?

J o 1 -




e

Ivluhaummd Ugm.m Vs Depuiy Comrm:.sxonen, et \‘-\
‘nmtlm Declaration, etc : o \-
Case file No,’ 93/ l : Date of i msmutlon 26.01. ’017 . \

. \ ‘
- V o
3. Whether the sult is bad in 113 present . o1m? A
\_\% 3;':‘ - . ‘ o ’ \
/ 4. l’vhether this court has got jurisdiction to -eriértain’ - '
: the ing tant sult7 Co ‘ : .

5. W hethei the plaintiff is bona-fide resicent of Dlstuct

nghal and resulted into the issuance of domeile, If
yes if effecty?

6. Whether the’ domicile of plammf was tightly
cancelled by .the defendants? if yes its effects,

7. Whether the p!amltff is entitled for the decree of
~ declaration as per pmfm YAlif”?

8. Whether the plamtlff is entitled for the decree of . ‘
mandator Y m]unctxon as per prayer “Bai”?

9. Whether the | plamhﬁ Is entitled for decree of
pelmanent mju nction as per prayer “Jeem"? '

10. Whether the plamul[ is entitled for the decrve as
pmyed for? : '

11. Reliefs "

. ‘
. / Both the parties were asked to produce eviilence
}{' :

yenan On the above | Issues.
L«’“‘ nar o
B o, 0" Plaintiff recorded his ofvn siaf s PWoL H
LR @ SOghd aintiff recorde 115 own sta ement as ‘1. He
,,fj’
93?_; -&

2ot exhibited afﬁdawt reL.mdmg verification cluly algned e

: "' /—> by Gul I"u Wah (dxsuu.t membel) Nomeen Khan

AT (I‘ehsll membel) N'xseeb Rokhan (Ch::umaﬂ Village

Lé; . Council) and BakJ;bMunir (vice chairman). He stated that

thhout giving Omemmty of huumg to him, defendants

smed llOtlﬁC’lliOn datcd ’)7 122012,

PW-Z.is the statemcnt of Gul Taj Wal; (member

village council); who appeared in support of Ex:PW /1
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Muhdmmaci Usman Vs Deputy Commnssmnel ete
: Suut for Declaraiion, etc

' Case file No. 93/- Pate of institution 26,01.2017

—— : .
and verified hig sipnatuye on the same, He wag Cross-

‘lL
exanifned by the: ‘counse! for the defenchnt

Nmz Muhamnmd Khan a!so recorded hig statenﬁnt

asP "W-3 in suppozt of SldnLC of the plamufl‘ T he plai.}_tiff

. closed lns evxdence

. settlement has yef tal\en place at District Torghar, I-Ie",

v

di\ mhﬂt

cof jiay
it Judqc' fo U
C‘\n '\ r Cediie '}

r,-. 4""’}7

P2

and sent the:- :.ame 10 Dcpuly Commlsbxonel Ot['u,c f01

, ~

On the olhex hand Faisal Latnf assxstdnt at Ueputy
Comnussmne( Oﬂu.e recorded his statunent as DW—
g
Accorclmg to him proceduis for veuﬁcatlou of aomtcﬂe

in Districr Ion,har is dxtfuent from Othl districts as no

Stated that velmcauon of domw:le is nutm[l» made:,by

elders ot the locahty wluch is endonsed by ihe Patwau

ot

xssuanu. of domlc:lc i

Atter closiﬁg eviclcnce of the parties, arguments of

lhe counsel for the plamuf‘f and district attofney le"ﬂ]G |

defendants he'ud

With the asuslance ot leamed counsd for the

pm tlies, avadab]e 1&001 d per used

My i lssue-wme f ndmgs are as under,

Issues No 2 5 : :
~=2ie8 No 2
Whelhel the p!.xmtsz 1S estopped to gyep~
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Muh

ammad U.sumn Vs Deputy Comnusstonex ete
Suit for Declaration, ote -

Case file No, ‘)3/ Date of institution 3¢, 01 2017

—

—
applicability of estoppel against the Plaintiif. Issye is

| \JCL/ ':duc:,q'ed in negatlw.
/ ‘

IsueNoS : co
.ﬁ.—ﬁ_‘ a - .
“Whether the suit is bag I 1ts present
form"”

Plaintiff i 1s séeking declaratjon in respect of his
domicile throughf the instant suit, which js- mamtunabie
inits present toun Issue is dec:ded in nugatxve

ssue No, 4 - N _
-__~______.
Whelhcr this coult has got junsdxchon to
eulelmm the mstant gjt? «

The pl.’untlu s seeking declaratiop In respect uf his

domicile through :lhe wmstant suit; which is Civil in rature

~and this court l)_ﬁiSf got ample Jur Jsdxcllon to enlextam the

Same. Issue is cleczcled in posmve

Er

Issues No 5 ¢ 6 A :
TeX00 &6 _ ‘
. 1]
. {ﬂl’ -5, Whelhe1 the plaintifr i5 bona-fide resident of
Afil District Torghar and resulted intg the issuance
Xhan - of doinicile; ]t yes if effecla?"
) ﬁ;g Torghar *

“8. M’hether the donucﬂe of plamhff was ughtly
cancellea by the defendauts? if yes lts effects.”

Both -these-is‘sues are linked wuh each other hence

taken together tor dlswss:on

The plaumff has a!leged in his plamt tha! he is-

bonafide 1csxdcnt of dmluct 101ghar and his f'lmily has .

got about 3000, Lanal pr oputy at district Tor ‘ghar. That he
w‘zs recxuxtc,d as pol:ce constable at district "l‘orgh.ar on

the st ength of domi_'ci!e of district Torghar, He later op-




Muhammad Usinan vs Deputy- Commissioner, etc
Suit for Declar. atian, etc

Case file No, 93/1 Date of institution 2611 2017

was recruited as PST at district Tor ghal after Vb‘lﬁcatl()ﬂ

%(6/;? s domicile. and that  his (!omicile - is

/ , cancelcd/unveriﬁed by the clefen(ldnts w1thout any notice

to him on the gr ouud of political mﬂuencs:.

Inreply, defeqdzmts mn their wuttul statement have

- alleged that he ig not resident of district Tor;,lrar At
district Toxglaz no Asenlemeut has been made and for
- issuance of domncll(, cer nf‘ﬁ:ate,‘the at;estatIO'nl of two
elders was requxred and the plaintiff \‘vas‘albo'ibsued the

domicile certiﬁcate accozdmg to the said pzcscedme

Defendants al]eﬂed Ilmt after getting appointment in

education dep&wmnr he could ror provs g b= residem
of district Torghar Ef]d .‘m domiule is decfarud as faké.

The pldmtlir duunf, his statement as PW- I

it (dth‘J“‘S’ p:'O(lucecb Ex:PW]/I, which' jg affidavit e galdmg_
verification of p!amtltf’b donncxle Ex:PW1/1 is duly .
sxgned and affi xmed by Gul ]aJ Wali iﬁember district -

— -
i . 5
P 70 @- - council, union couneil Dalbam Dlstuct Fmgh:u [Ie also

Yo R deposed as PW-2 anq Stated that he along wigl cliairman

village council Naseeb P\dkhah has veutled the plmnuff :

as bonafide resjdent of diatﬂct To:ghaz and on thc basxs

of which domzulc was u.sued to the plaintifr (Ie I’m ther

veuﬁcd that plamtnft is remdent of chstuct 'lorghal and

his dnm:clle is cam.elth by the deiendauts He alsg -

statecl that some of elders of district Torph

. g

ar made
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Muhammad Usmian Vs Deputy Commissioner, cle
. Bait for Declaration, ete
Case file No, 93/1 ! ‘Date of institution "G 012017

——

objection on the. domicile of the plaintiff as their close
:ﬂi- E .

oS

\\_, _ rélatives were on'waiting list for recruitment and the gaid

“\illage council and took him to Assistant Commissioner,
e .. . _
N

where his stateniehﬂ was again recorded and due to the

- pressure of the saxdnelde;s, he lemled from hlS pnevnous
: |

3

.' 2%

i e
member v1llagc couucxl N‘]SCbb l\ouldnan domicile ot

ihe phmtlﬁ W'iS t,an(,eled by the Depuly commissionér

ch strict councnl wqa cnoss«emmmccl He alfumed that

Bx: PWI?I is execuu.d by hml in favour of plaintiff to tbe

!l}/ effect that’ he is llebldl.nl of lmghm dnd the same

aalift Zada 1han g,ouectly bc’us Ius sx;,ndture PWw-2 '1]so ‘afﬁrmcd bei‘ng'

udge, a o(gh"-\f

1cpmsent'1£wc of Lhu pcuplb af district T mghm that he
'pensonaliy knew thc plammt as- remdcnt ol Dlstuct
Torghar, because dlbtllCt nghax 1§ consxstei of vexy

small populatnon and bung membe1 dnbtuct u,ouncll he

1

laew almo‘:t all lhe tamlhes zeucimg in Tor, ghar During

Cross ex'mnnanon sm&,h, qucstxon has not been askecl by

the district altomey lc[:,dldlng the interest of the elders

- and pressurizing membcr village coun01! and non ho]dmg
4

of pmper mquu'y by the defendants and thls p'ut of the

. stt‘.uemcnt of PW-'> mmamed unshattcred

elders by one way or other got the consent of the mentber

.,tatement and on lhe; basis of statemenl of sald elders and

‘ wnhout holclmg plopu mquuy PW~ being x'nember'

.~




Muhammad Usman Vs Deputy Comnusuoner (.u:
Suit for Declaration, efe

C-ase file No, 93/ Date of j mstmmon 26.01 2017

WM
g() The criteria mumoned for lssuam.e of domlctle

ccruﬁmte lJy

the ddwd ats in their wyjgen Statement
and by DW-1 jy .;hts exammalxon in chief :s that an
apphcant for gcthng uomzcnh, Certificate of district
' Tonghdx is nequned to veuiy hom two elders of the |

locality that he jg 1esulent of district ngllar On the

basis ot g ..m,h verification by cldeu. patwagi halqa further

],

attests his appl:cmon and scn(ls the 's:)mé to Deputy

Commissioner for j 1ssuan‘cc of domicile,

In the case of the plamtlff two wﬂm,ssc,s Zardast

Khan son of UITIC[ lxhan .md éaleen Taj son of Shirgen E

Taj have mgned the apphcauon of the Plaintiff under the

ag&e / Iollowulg slafcmenl

- radn ’s(“‘:af At is certif erl i}mt Aflulmmmad l.[blﬂﬂl'l soin of
Bt e, 1010

1 Jt i) .o
(=4 (‘O% ¢ Khitab
a8 - 4

Mu}zamnmd caste  Akaza;j Muhnnmuula Y s
7ewdent since Ins ﬁ)l tfathers, of Tehsi] I\andm Dze.trzct

D /-\/ Torghar, IIz:. plzotmou the application Jor s veuf eri
1o
7' " The

dormicile cemﬁcnle s being issued to 4, petitioner ot

2 ) - our verifi ication.

After the above verification by two witnésses, the

abovc Statement s ﬁu thel verified and attested by two .

Mahl“m namely”; Malak Yaroz  Khan - son of

Muhammad Miskeen  (Qabajf Rehnuma, District

3




Muhamm’\d Usman Vs Deputy Commiissioner, ete
-.s}lll for Declaration, ele :
Case file No. 93/ 1 ‘ D'\te of institution 26.01.2017 ,

.;'l'.' .
:}i{-'{4

o 1&‘ © m\wt

/ T orghar) and Malak Bakhti Rawan Khan (K'md Alcazal

<4
Dtstubt T 01gh'u)

On the vcuﬁcauou of wunusscs and attestation of

“Maial{an"(proniil:wnt elders), pat\i'ari halqa has reported.

that petitioner is %by birth resident of District Torghar
smce his tmefathels

After the: azud process, report of lehsllcl'u is

‘obtained and 'theg same ix?"counte.rsigned by the District .

Revenue Ofﬁ(l'ei",f Toréhar. '

:fhe abovct process éhows that plaintiff has duly
fulfilled the cr';t_ériﬁ mentioned by the defendants in ﬂléil“j
written séateﬁ;enf a.nd DW-1 in his é%mindtioﬁ in c_hiéf.

C1tis pr,m;':éc; from the statements of PWs that na

~

proper inquiry has been conducted by the defendants for

- cancellation/verification of plaintitf’s domicile. The .

defendants '_ili Pa1f543 of tactual objebtions of their Writpen
s;atement have .al‘s‘o mentigned thzit
TS _)“.;U“C':\‘-‘"“- et U‘ﬁli«.s;w Ea 3 BTy
U 13 gl CJ 3 g2 gn 3559 585 uus o e uwsw
yul-\m*uSJ‘.ﬁ‘ J')Lsfl-‘u-‘-“s cﬂcs d.?m*cgd-‘wﬁ
d-'ha&-«ﬁ X »“JL il (s 58 smde Ayl e US 5 ilanga
axy C‘i C‘-ms 551 e pilad s S} -\u PRk L«'s—'ﬂ_s».s LSJL?
i oanily 1€ J"'JJ-‘ =38 Ofa il 58 u—ﬁ S obgd
Sdse LSquyumgpw,nsw\ B ;un‘,sw;lsmyﬂ

/
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Mulnnunad U.Jman V:. Deputy Commissioner, etc
:Suit for Declaration, ete

Case file No. 93/ 1 : . Dale of mstuuuon 26012017

nJLx_,J ,_.1‘ uul (2] bJL:_) JuuS C.—<' (JJL.:;L«JS U‘!"‘* (Jia JLJJ.[

A o ﬁx Csrs S
The 'tbove pqm cl u'ly shows that no.inquiry has
been conducted and even for the venhcatlon pwcess the

“

plaintitf has not been given opportumty of hearing and

- producing evidenée in support of his claim.fA's fot as

cancellation of domicile of the plaintiff by DC is

i

concerned, the same has“hot been made in accordance
f - ) ' \ S

~with law. Reliance is placed on 1999 CLC 103 Lahore,

which is reproduced below for ready reference.

.- Cancollation of Domicile Cevtificate.... District
. magistrate allu‘ issuance of domicile certifieate :5
bu:.nme finctus  officio... magistrate by
angetling (101'121/(.1115 certifiente, had ncted
illegally and arbifvarily as ne such power vested

in him aftct% issuing a domicile éer(iﬁca’tc. .

b. district mugislnite cancels domicile certifics ué

without Louuuumg any detailed mquu’y or
offering L right of - hearing to -

putntwnw...cﬂcct...L.uuclhtwn of domlulc

certificate la.ul e legal jusuﬁwuon wntluuut
joining thc pc.tltmnu':. in the inquivy and

without obt.unmg any proof from them about
their v taldcutc '

In the pre;sent czﬁse,, the cléfendants have neither

procluced 1nq1ury u:pont nor - any veuﬁt.atlon letter
‘ 1egard1ng dpmtctle of ihe plamllft Thc domicile of the

plaintiff is t..'mceled/unveuhcd wxlhoul any notice to

plaintiff and wunesses/veuﬁers, whg are prominent
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Muhammad Usman Vs Deputy Commissioner, ete.
Suit for Declaration, utc .
Case fife No. 93/ 1 ) Date of institution 26.01. 9017

v »
A (}\V
Bakit Zmla_ Ihan

el 0F
. [« Dn 12N
civit Q;J’l} S

" rna-o/-f

VG207

uldé%s of the locwhty The plaintiff has not Jomed any

mquu Y.

The above melxtidncd' facts and circumstances
cleéu}ly indicate that domicile certificate was issued to the
plaintift al’icr proper proccdur_c, while the same has been
canceled by the :det'eﬁdants in haste, W?thél!t holding any
_incjuiry. and bffeting: gf?ﬁortunity to the plaintiff for
producifng evidence and hearing,

Thc‘ defehdantﬁ have not initiated any criminal
proceedihgs agziinst the witnessles and verifiers and have
not fixed 1'«:5‘3pdnsibil.ity upon the person, ‘who allegedly
have made fatce veuhcatlon for. 1ssuance of domicile to -

thc plamtlft

. The pluiptil’f lias i}l‘OdliCéd copies of CNIC,A‘ot' his
|
mother and father on whlch pexmanent realdent -address

of the pl'untlff is mentioned as “Tehsil I\nndar DlStl‘lCt
Torghar’-’. No. lettcr has been issued to the coﬁcemed

authorities legaulmg wrong address in CNIC of parents -

PN

of the plaintiff,

Issue No. 5 is‘decided in positive, while jssae No.

6 is decided in negative.

TIssues No.1.7. 8.9 & 10

“1. Whether the plaintiff has a cause of 'action?"

“7. Whether the _Plaintiff is entitled for the
decree of declaration as per prayer “Alif?”




Mubamniag Usmum Vs Deputy Conumasxonex etc
- Suit for Declaration, e1c

Date of institution 26.01.2017 -
———

Case file Ny, )d/l

e,

3
. N

“9, Whelher the plamhft is entitled for decree of
pemmuent Injunction ag S Per prayer “feem?”

o 10 WVhethel the plaintiff jg entitled for the
' ' decree as prayul for?” -

6, it hag been pmved that domxclle cemﬁcaté was issued

procedure mentxoncd by the detenchnts in theu written

statum.nt and as DW 1 but the same h'lb been cancded

by the defendants thhout holdmg Pproper mquny

oﬁu ing oppm tumty of producmg evldence and heaung

" proper inquiry and otlemlg Opportunity of hum ing to ;he

plaintiff: theleloze ducaee for- declalallon Permanen;

injunctions, apng manclazory uuuncuons 18 hereby grapgeq

in favoyy of the p!amtlff agamst the defendau{s as prayed

N

e ———

g\,\ “8. Whether the plaintiff ig entitled for' ¢he
/ . decree of nmnd.xtmy m]unctxon 4S per prayer .
g 4. “Bai?” - -

As per my demaled chscuasxon Over issues No. § & _

to the plamtiff after fulfy; glment of cuteua/qdoptmg the -

and

v ‘ to the p]mnutf theu.iow issues No. L7, 8 9 & 10 are.
decided in p031t1ve |
,0‘62 / Relief
1:‘.:‘33‘33,":”( et As sequel to my above | 1ssue-wise dlscussmn the-
v NLUR i ST L
: aéi‘f’ /5 plamnff pwved that clomlcxle cemﬁcate was msued to
1! | . -~ him | in acco:dance w1th the pr ocedme meutxom.d by the
f . /D @ defendants and aftex ﬁllf ilment of required cuteua whz!e
/ ?&C? | "1he same has been unveuﬁed/cancelec] wxlhout holding




T e e

Muhammad Usman Vs Deputy Cumrm:asxonu ete
. T Suitfop Declaration, otc.
Case file No.93/1 - DMe of institution 26, 0] "017

-+ for. No brdé,l as to cosls case fi lc be cons:gned to, the

‘TECOT:

& 1oom aﬂel necessary completlon and

Annoumed :f .
123012019

’ u‘. .ﬁada Hhan
Jnd;.e-l Torghar ut Oghi

Balcht Zada Khan
Civil Judge, Torghar .
(at Oghij :

sts -of fourteen

CERTIFIC,

1

Cerbfled that this judgment consi

(14) pages, Eagh Page has been r ad over, checR

signed after; makmg nec:é‘gasm Y correc

uon the

-,

o0 Hl¥a 0
I Theghar ug Ogphi

Il'altht Zada Xhan
- Civit-dudge, Torghar
‘ (at Ggni)

- Aoty

~ Civil Judz,a-




2010

Civi Apjpeai No.

1} Deputy Comnusssonur Tor Ghar '
| 2} Assislant Commlassoner Tor Ghar
3} feasildar, “h.ll Kan(lar Tor Ghar
4y " Zidawar, cirels l\anclar Tor Ghar ‘
5) ialwari Halka Mu!aammacs Al(aza1 uic Dari)am Teh, Kandar, Tor Ghar
&+ .
6)  Assistant Director Local Gnvemment DIStHCt Tor Ghar
1) sesrelary UIC Darham Tor Ghar
S (Appeliants)
P X
VERSUS
iRy ‘ : ’
makd T Muharimad Usman slo khitab Muhammad Casl l!assan Zta koiwal
e fond Frmamans resident oIMuhmmaday Akazai ,Teh, kancl'ar D|slr1cl Tor Ghar
oafileld.) |
. © T ... (Responden) .
C A B o . '
\ - :

v

55[ THE JUﬂ(:Ml‘N"I l()R’l‘JE’RI DATFU"ZMOH‘/U 19

Y THE LEARMED CIviL, JUT’)GF 1 Toir Ghar. MR B’akm zada. IN CIVIL CASE /SUIT NO..
1// INSTITUTED ON 25/1/0017 o

‘;JY Tllf;_L! I\I\NFD TRIAL CC}UPT [)FCRan T! {14 SU” OF P AiN VIEF WIHCH IS ILLEC
""‘!"-_._ i) "' ,‘IU y

. W kT As:h]’?HLl/\\’v/\l\li')i!\u'rl lcrzvn UPON an RIGHTS OF AF’PE!IANT SIDEFFENDANTS
‘ 3 LISELE TO BE SET ASIDE " :

IR

e S A PGS H e  e 4, S R GG N

AR

R RL,

AL

Pray.i i1 Appeal

e A R

OM e eptance of |1ns appc.ctl Ihe tmpugnc.d judgment / ordler /decree dated 23101/
sl Dy the leamed lower rourt May kindly be set-aside and the. originat suit may
fandi- be ds«nub* mi will wbls ' ‘

DBy

RORERHE,

Vah-atian of suit praperty for the purpose of courl fee and junsdiction. =Ry, 1080

.

iy

‘ +
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IN THE COURT OF ASHFAQUE TAJ,
DISTRICT JUDGE, TORGHAR (AT OGL)

Civil Appeal No. 01/13 of 2019
- Date of Institution: 21.02.2019
Date of Decision: ~ 25.03.2019

1. Deputy Commissioner, T orghar,

2. Assistant Commissioner, Torghar. -

3. Tehsildar, Tehsil Kundar Torghar,

4. Girdawar, Cirele Kundar, Torghar.,

5. Patwari Halga Muhammad ‘Akazaj U/C Darbani Tehsil
Kundar Torghar.

6. Assistant Director Local Government Dislrict Torghar. :
Secretary U/C Darbani, Torghar.................. «...(Appellants)
| - Versus

Muhammad U's'rﬁ:an son of i(hitab Muhammad cas'tebl-lassan Zai,
Cotwal resident of Muhammaday Akazai, Tehsil Kundar Districl‘.
Torghar........... Ve s asa et enttee et senesate e s (Respondent) -

i . JUDGMENT: .

District Attox‘ney Torghar feeling agfgriCVCd. from

- | decree/order datéd 23:.01.2019 passed by ‘lea}méd Civil Judge-1
Torghar at Qghi;v_'ide v'vhilc',h-suit of the respoddpnt:‘/plaihtiff was

decreed, have preferred instant appeal in hand.

Facls in i)l‘it”:f are. Muhammad -Usman son' of Khitab
Muhammad  (hercinafter referved . ag respondent/plaintiff)

brought a suit-against Deputy Commissioner Torghar and six

others (hereinaf‘éer referred as appellants/defendants),

r

In ‘prayer “Alif* seeks declaration to the efféct that
~:‘eSpdnde:‘ar/1)Eai§1'tif”f .Muhammad Usman son of Khitah

Muhammad . ‘éaste Hassan Zai, Kotwal resident of




I\/h‘zlmmmmlu.y ’Aka'/.ai Tehsil 'Kundm'- Disﬁri‘ct '!‘orghéu'l was a
pmmanent msudeﬁt of District Torghar Tehsil Kundal and that
letter tasued by appdlant/dcfendant No. 01 fuliy mentloned in
the heading of the plamt W1th 1egard to veuﬁcanon of domlcniejl
of reslaondem/pllamlrff was illegal, incorrect, against the f,a,ct’s.
and there‘['ore was ineffective upon -the nghts of lhe

'[cspondenl/plamuff That appellants/defendants | were duty

i )

bound to 'restorgéthe domicile dated 27.12,2012 otherwise to

-

issue new doniicile of Distriet T orghar.

In prayer “Bay" seelcs mandatory m_|unct10n against.

appellants/defendants for issuing new domxcnle or to resto:e the

plBVlOUS donucnle d[:tecl 27.12.2012,

oy In prayel “Jt,em” seeks pelmanent il‘l_jllﬂClIDn from

u,smmmg appellants/clefendwnls from showing him .to be

resident of some;other District.

The suit was contested bcfme the leamed trlal comt by
the other party; by ﬁimg written statement F rom dwergent

: pl«,admgs of lhe mrues foilowmg contenuous issues were"

framed by the leqmed trial court;-

i

—

‘ . Whether plaihti T has a causé of 'action"’

I\)

Whethe: the plamnff is estopped to sue?

iL;J

Whethel the suu is bad in its present form?




4. Whether tlfﬁs

'instant sﬁit‘?

5. Whelhel the plamuffis bonaﬁcle lesment ofDlstrlct Torghar
and 1esulted mto 1ssuance of domicale If yes its effects?

6. Whuhex the: dumlcnle of plaintiff was ughtly éancel!ed by

the defendants‘7 [f yes its el'fects

7. Whether the pslainti ff is entitled for the decree t_>f -declaration

~ as per praye;' “Allf""

8. Whether the’ plamuff is entitled for the decree of mandatory

mjunctlon as pe1 prayer “Bay”?

U Sty e ke . : : \
Lutu.!‘....\...,.&L..«.-..u) 9. Whether the; jplaintiff is entitled for decree of permanent
{ ) injunction as ;faer ﬁfayér “Jeem”? |
10. Whether the };!aintiff is entitled for the decree as prayed for?
) /\/;)\g/:'c'}/@". The defelefs.c raised by apl')é'llant/deféndants was that

‘-
Dlstuct Torgh"u was eather a seml trlbal area failmg under
| , ” : PATA That thele was n§ iand settlement and zevenue
. o . recond. For éijallt of domicife, verification of two persons"
: S o n | was a cutexﬂla .On the same fooling respondent/plamtlff was’

issued dom:csle Respondem/plamuff got a job in Educatlon.

Depaltment Educatxon Department sent the domxcnle for

-venﬁcatlon to appellants/defendanls and the same could not




. be venﬁed bem fouged and- fnvolous one, .therefore, the‘ .

v

domlcnle was cancelle(l Hence the Instant suit was ﬁled.

After ‘recorclmg of evidence of both - lhe pallles the

learned trial couxt decreed the suit and hence the instant appeal

was t' led

X
I4

I have heard learned counsel for both the sides and have

s §u6d gone through the record,
"‘jif"\’g A S
nﬁ"/"‘\'“.'.. . ) . ' -
& |§l ,n!(a" ) \O’\w}\ E ' ‘ “ : ’ -
ldeurs
frute INK 73\-0“’" ” Lear ned Dlstnct Attome_y was of the view that since lhc
. clecaee holdez i-e respondent/plamliff was a civil servant and..
‘ lh:, maltex per’[ams to the terims and condmons of cxvnl servant
The _]lll’lSdlCthl‘l was therefole barred u/s 73 b of le Sex vant
: Act. In Lhe mstant suit, 1espondcnl/plam(1ff challcnged the tacl ,
o2 _
{) '/.\i')\ ' ’
ke that  his domlclle was wrongly canceHed ~ by
TN '

, ‘ o appellants/clefendants No plea was razsed m the. plamt about

civil sewwe Therelore the plea taken,that the matter f’dls :

A )der the domam of Servnces Tnbunal havc got no force in it.

*

Muhammad Usman bxought thls suit wuh plea that

his

clonuc:le was wrongly cancelled by appellants/defendams

. Venl"catlon for dom:cxle Ex.PW1/1. was duly s:gned and.

¥ L3

L3




i
HE
)

affnmed by Gul T’g Wah, membea of District Councnl Umon ki
Council Darbani' District Torghal He also. 'appeared and
deposed as PW.:O?, and ’sfa’ted that he aiongwilh phairmaﬁ
village council Naseeb lokhan had venﬁed the fact that
rcbpondenl/plamtlf{ was bonaf" de resident of District Toxglmr
and on the baSJS of whlch domlcde was 1ssued {6 the plalntlff '
J]c al:.o stated that some wsndents of lemct Tor ghar obJected
on the domlcnle of xespondent/pialntlff as their close relatives o
~ were on waxtl.ng:h:,t* of rccruitment It is on the record that

@.fﬁ

TS i D:,puty Commlssmner cancellcd the (lomiclle w1thout holdmg
A ,
Gl ")x """" roper inqui PW 09 Gul ‘Taj- Wali afﬁrmed in his- £ross
e prop q Y J
o?loM oAl ; -
-exanunat:on lhe genmncness of (lomlcxle as an elected member
of Unlon Councnl Darbam
PW 03 is Nxaz I\/Iuhammad Khan who vent‘ ed the
. - o, ' fact that xes;aondeul/plamt;ft was resident of D;smct Torghar
o
/‘/J»Z CN :
“ - On the other hand Faisal Latxf rcpresentanvc of
o amnellants/defendanl was exammed gs DW.01. IIc denied the

RN \QOHIL,RIS of the In cross

plamt of respondent/plamtlff
cxéumnataon thc wutness admitted the fact that domxc:lc was

| T o - ", lsa}‘:ed to the xespondent/plannnff He admitted the fact lhat on

/,clomlcnle 31gnatures of Baroz Khan, trlbal Malik as verifier was

available. He admltted the fact that report of Patwarl Halga on

" sheet of domtcﬂe was avmlable IIe admutted the fact that




admitted the fact Ihat lhose pelsons who obJeeted on _the.

domlcde oflespondent/plamttﬂ ‘was not avaxlable as thnesses

’ . |

He admitted the faet tha; domicile of responcle‘nt/plaintiff was

rejected a&e‘r. objection but he was unaware of domic‘ile of
. Auncles of respon-denl'/plai;n‘tiff was still intact. H’e ﬂdlﬁiff@:& the
fact thal due to non 1esulent of Torghar the domtctle of
respondent/plaintiff wae cancelled but he was unaware that of
wluch District the respondent/plainl‘i ff was resident. |
5},)) ’ . ~The gist of.aff01'en1lex}'lion1eci _deteii discussion is. that
JD domicile was issued "t.o reSpendent/plain!iff after due
03\0\&\“\ . verification and due proc‘ess‘ The- wnmesses who verified the
o fact 1lmt respondent/plamnff was resident of Torghar dep,osect
in favour of res;:ondent/;éiaintiff. By 'no stretch of imagination,
the clom]elle ‘could be teimed as a document deplctmg the_

, pelmanen[ place of abode In 2018 PLC (CS) Note 41
<

s .
» ;’/ 7-4 NS (Lahore High Court) it,was laid. down that, .“ Domicile”éw

\a

Meaning--- The place at which a person lms beeu Physically
present and ﬂmt the puson :eg(u ds as Imme a pe;sou S true
ﬂ,\ed pr mupal aml pezmmzenr Iwme, Yo which that person '

k3 : Py mtends {0 return and remain even ﬂmugh cuuenﬂy 'esulmg .
YeY C . ‘.";,’ I )
W 5 elsewhere, A person lms a setﬂe(l comxecttou w:th his or her

domicile for legal purposes, either becrmse that place is liome




abode could .;be grant

éd.
~ have faileqd to

ants/def’en.dant’s

estab!ish Why  the -

that domicijs- of
| r’espondenI/pla‘intiff Wag ééncelled.

CoUrt

rightly 'g_;ranted decree in favoyr ,'of‘
rc,upondcnr/plaintiﬁﬁ

This appeg) ;
. . i

n hand being Withoyt merit jg
'dismissed. Appgllan;/defendants ére burdeneq With | i
(;[.). uﬁﬁﬁensatmy cost of Rs.JD,OOO/~ -for filing ’disto"rted énd a
[ Q : e Mendaciog dppeal in terms of 5
el .

_ ecric_m»35~A C.P.C. Cage file be

{ \ i Conisigneq to
Qéa Lo Q\,}[

. 1)

) 5030000 L NS .
Ry o o st [ASHFAQUE Taj] -
RS - District-]udge Torgha,r, ‘
R g - At Ogh;,

oie N"_‘_‘; .

€en read and Corrected
AR NNy
o [ASHFAQU}T;‘AJJ o
o §Disn-ictjudge Torgha,

: : ';‘At Oghl .

pon
’




Vlde -y det,

upon seven (07) pages sepanately
tlus 'appeal in hand being witﬁout

dtamlssed Appelfant/defendams are burdeneg wnh

compensatmy cost of Rg, 10 OOO/— fdrf

p!acmg copy oflhlsJudynent on it

[Asanuc IA]]

Dlsh ict Judge Tor ghal‘,.
AtOghj, = -

Announced :
25 03 2019 -

ail Judgment of foday Consisting
Placed gp file,
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! BEL ‘ HONOU‘RABLI‘ IJIYBLR PAKIITUN KHWA
S . - STRVI L TRIB N - '
C’T—_‘\[INAL P QHA"‘VAR , mw‘k“kﬁ“%
A ,// \\\“'"“”‘Q o R o . D C L.
; * } ‘ Da(cd ,‘)"'
e// Appeal No l j S -9/2016
\.
Muhdnund Usman S/o Khltab Muhammad (Ex PST Tulcllel) Govt.
Primary School Darbani Torghar. resident of- Muhammaday Akazal Tehul
Kandar Oxatrlcl Tor Ghar.
. APPELLANT
VERSUS
- 1. Qovt, of Khyber Palduunkhwa through Secretary Elemenmlj}”&
secondary Bducation Peshawai R R
2. Director Elementary & Seconddry Education Khyber Pakhtﬁnkhwa
Peshawar. - . - o .
3. District Educaiibn Officer (Malfz) Distriét. be Ghar.
Por el oo wg -::j“ .
.RESPONDENTS
. 'lay |
K nl \ﬂ- P o : . -
“Tegiseiar APPRAL UND]"R SECTION 4" KPK * SBRVICE

TRIBUNAL ACT 1974 AGAINST THE IMPUGNED

NOTIFICATION' ENDST NO, ’7898-')906 DA'IED

07/09/’?016 WIIERE BY RESPONDLN'I NO 3 WITI[ _

_ DRAW/DENOTH‘Y APPQINTMENT |

ORDER- :

i
i
R
R
b
b
o
CbE




N "/.,‘{
: BEFORE THE KHYBER_MKI-ITUNKIiWA SERVICE TRIBUNAL, PESIHIAWAR ‘
W ‘ AT CAMP COUR'I‘ABBQ'I"I‘AB‘AD o , .
SERVICE APPEALNO. 12431201
- - Dateofinstitution. ... 16.12.2016 Al
R Date of judgment ... 18.02.2019 AN |
. , R oL . . 9,{4.'.‘\‘?\,_.‘/“}3? /_/ ‘
‘Muhammad Usman S/o Khitab Mubamma (Ex-PST Teacher) \L_:_,:l‘-—,’/ :
’ 'OovérmnentPrimary,ScImql Darbani Torghar o ‘
‘Resident of Muhammaday Akazai Tehsif Kandar District Tor Ghar, .- o
a : s (Appellant)
o ; VVER%KJS
| L ‘Government of Khyber Pnkhluni;lnva thro:ugh Sccrélary Elementary & Sccoqdary
© Education Feshawar, ) : : . : ’ ‘
2. Dircetor Blementary & Secondary Education Khyber Pakhtunlchwa; Peshawar,
3. Disivict Bducation Officer (Male) District T'or Ghar. .
- ‘ B {Respondents)
9 APPEAL___UNDER_ SECTION-4 " iof THE _ KHYBER |
- .\3 PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST
‘ e\ THE _IMPUGNED NOTIFICATION [MNDST NO. 2898-2906
RN e DATED 07.09.2016,_ WHEREBY RESPONDENT  NO. 3
N0 ‘.W..IJ'!'IDT(,’\W/J')IENQZU‘I,"_Y, 'APPOIN'I‘MIEN'I‘ ORDER_DATED
NGV 09.04.2016 _ WIHCH |s- ILLEGAL. AGAINST THE LAW, -
T AGA
T AGAINST THE FACTS. NATURLD JUSTICE, AB-INITIQ . .

- YOID A ND LIABLE TO BE SET-ASIDE. -

Mr. Hamayii Khan, Advocate. R _ ‘ . For appellant,
. M, Muhammad Bilal Khai, Deputy District Aflorucy . For respondents.

I Mr. MUHAMMAD AMIN KHAN KUND]. + MEMBER (JUDICIAL) " '
© 0 MROAMMATY HASSAN : MEMBER (EXECUTIVE) .,

—t

¢  JULGRKIENT .

MUHAMMAD AMIN KHAN KUNDI, MEMBER. - Appellant

Lo

alongwith 1, counsel present. Mr. Muhaminad Bilal Khan, Deputy District

TR ey

Altorney alongwith M, Fakhar Saced, ADO for the respondents present,

2

~Arguinents heard and record perused,

FE R

B —— M\A‘r‘?—.-\-chx"f'h'\\‘ TaermeNs
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2. Hricl (acts-of the case as per piesentbscmcc appeal are that the appciiam
was ser vmg, 1 Education Depmtment as Puma:y School 'Ica(.het llowcvet lns
appomlnu.n' Ul([Cl was wulhdmwn by the compctcut 'mthouty vide oxdqr dated
07 09 2016 on the allt.gatlon that the dom:cniu certxf cate of‘ the appellant was
lorwmdcd to tie concelucd authouly Tor verxhcatlon and the same W':s declz;rcd ‘
fukr./uuvculwd The appcﬂant filed dcpartmcnml appe'\l on 09.09.2016 which o
wiis nol zcspnndcd hence, Lhe present ser \'u:c appeal on 16.12.2016.

3. Respondents werc xummomd -who anlc'sted the ﬁppcal by filing wrilten

T cply/un nments,

4, Learned cmmstl for ‘the ql)pellant conlendcd that the appeilan( was

| appomlt.d as Pumm v thunl IC'u.hcr d[t(;l ful[tllmg of all the codal l‘onpalitieg.
W

:]

~against Jaw and facts, mc.fk,cmfc upou thc nghls “of the pl

appellant and the appellant w

~that alfier withdruwal of appo:num,ul mdu, oi the appcll.ml the

(10 was- further ~contended (hat thc .1ppomlmcnl mdu of the appellant was
\ ~ wuhdldwn bv the Lompt_luu aulhcrlty on. the aforesaid allegation but neither

; pxopu mqmr‘ was LOﬂdllClCd nor any show-cause notice was issucd to Lhe.

as condcmncd unhcaul It was Fmthc: conlcndcd '

appellant also

liled civil suit to the effect that ‘the appcllaul/pldmulf IS permanent xcsxdent of
Dislricl Toighar and Jetter No (JCII (ZOIG)DC/TG 1963 dated 30. 08 ZOIG

wg_..lrdmn v-.u{pcauon oi domicile of lhc 1ppullam al scrial No. 145 is \\rong

ainti{T and tl’lc :

Uelendant ¢ bound (o restore the donnc:lc of the plaintiff. or issuc new -

domicile ¢ ‘ml'cale lo (he plamuff and lhc (.ompctcnt court also passed a decree-

in favour of _,Jiaumll vide detaxlcd Judgmcnl dated 23.01.201p therelore, the

lmpuvmd withdrawal appointment’ ordcr .uf the appellont is illegal and liable (o,

-

be sel-aside ’ -

ﬁ\;;.\' On e other hand, lt.'uncd Dcpuiy Dlsulu Attoml,y for the 1espondehls -

/C’

OPPESAY th contention of lcarned counse} [0: the appellant and contended that ;




7 ~y
L o

t

~t N

- ) "‘
h

the hppclf:mt_was; appointed by thc compucnt uulhm‘xly vide ouicx d.xted

99.04.2016. It was Further coxrlmdcd that as. pcz term and condilion No..s of

'mpomlmun( order of the dppdlant, the certiﬁcz;(c/domicilc was Lo be verified. -

from the conccmed milhm'ily. 1L was l'ur{hc:’ conlended that (he competent

'

anthority torwarded the domicile u.nlnllcalc ol the appellant to the Dcpuly

Commissioner Torghar (or vulllcalmn and df!(‘i veuhea!non the same was

ound [uke/unyd -uﬁcd by thc Dcpuly (,omml“.-loner nghdr lhcxelorc the

compelent aathority. has rightly - v wlhdxawn lhc appointment or(lcx.' of the
appellant on ‘lie allegation “of fake/unverificd domicile certificate ol (he

appellant und prayed for dismissal o{’zappcaf,

6. Perusal ul the record reveals that the appulhml was d])pOllllCd as Pri unax Yy

fchool Teacher w(!c order dated 09.04. 2016 and alter mcdica} ccmhcalc/
:n-g:(‘l.icul cxamination, the appellant assumcd thc charge of his post. The zccord
Lurther revéals that the domicile ccmhcalc of lhc appellant was sent for
verification lo the concerned Dcpuly Comnussmnel Torghar and alter
verification the same was lound unvcuhcd/i‘aku therefore, the appointment
order of the app ‘l.mt was wnthdrawn Thc record ﬁulhei reveals thal the

appellant also Gisd a civil o suit for restoratidn of hjg domicile cctufmtc aud the

'ldl\.(l 23 l)! 201 2. The recor d further lcvcals tlnl the 1cspondmxt-department
was 1,eqmrcd lo istuc a show-musc notice to thc dppc“anl before passmg the

mpugned/adver;e order of \-\'llhdmwal of appormmcnl order_of the appellant
but nejther any shiow-canse natice was issued (o the

impugned/adyere order against lhc appc[!aut nOr opportunity of pcrsénal

hearing wag provided (o lhc ippelant thelc(oxc the § impug,_.ncd 01ch is flic"'ll

" and liable to [)c cet-aside, As such, wc pmlmlly aceepl the appcal scl-dsulc lhc

:mps;‘}ul uulu “ith lhc direction to (he 1¢epondcnt—dqmr(mcdt to issuc show-

dppellant before passing the-

SIMe was also desres in" the f'xvom ol ‘the. appcliam vnde detailed Jlulgmcnt

. _:‘-;' ]
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. cause notice {o {he appellant 1hat why hls‘ ‘lppomtmcnt order be not.- wnihdnwn
©on such and sych .lilegauon and. nltez 1eplymg thc show~causc noUcc and

‘pcrsormf hearing, the compclem mihoul}' my pass " proper oxder deemed‘ ~

appropriate, However, lhc 1emslalement order of the appcllanl will be subject to"

the ciet:ls:oulnulc.ome of the show«.ause nnl:cc ‘Parties are left to bea_l' their own

L cost: File be (.onszgnul to lhcxccmdloom

ANNOUNCJ‘QD

18.02.2019 2 fszzwmlfﬂ”’””
\\ ‘ ' (MUIIAMMAD AMIN KHAN KUNDI)

\* / MEMBER
g/ . i CAMP COURT ABBOTTABAD
<A :

AHMAD HASSAN)
 MEMDBER
('.'/.\1\-'7{1’ COURT ABBOTT. ABAD

Dafe of Praber o
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orrrcn OF THE DISTRICT EDUCA’I‘ION OFFICER (MALE]
DISTRICT TOR GHAR R

' Email; torgh:u"emis@gmail.com - s e

© NOTIFICATION

R e Nl R

~In compliance with the Judgment of Honorable Khyber Pakhtunkhwa Service Tribunal Peshawar
Camp Court Abboota‘bﬁd dated 18/02/2019, in Seniicc Appeal No. 1243/2016, the services of Mr.
Mlmdmmad Usman 8/0 Khetab Muhammad, Ex-PST, is reinstated as PST BPS- 12 at GPS Darban: from
the da.a’ of his withdrawn order subjact to the decisior/oytcome of the de-novo inquiry fi nd:ngs
[ .-hs arrears of pay and allowances are subject to the outcome of the de-novoi inquiry. 7

&
i
3
B
4

o L District Education Officer (M) g
) T OC ‘ L District Tor Ghar -
Erc st No,_US 35 = tig _/Dated; IG' 1D _g2019, SN o ok

Copy for information to the,
oo 1. Director E&SE Khyber Pakhtunkhwa Peshawar

TRESAIT TN S v r

2, Deputy Commissioner Tor Ghar. o
3. District Monitoring Officer IMU Tor Ghar :
"+ District Accounts Officer Tor.Ghar S A &
5. Sub Divisional Education Officer Male Judba - = P
, 3. Teacher Concerned. ook
7. Office File. -
[
8
v B
d" [
P
L ‘ .
&
;5 )

)
b cermmny

Muie . Ali employees educatior: ceparment & other interested anes, piease Type “Follow torghardeo” in your mabile message & send it to

G get free lweets of LED Educahon Torghar on your mobife. . .
e TR s e s s
b et LA ¥ el Cnlaru, e e
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* Office of the Deputy Commissioner
District Torghar

No. Dom/DC(ZOlQ)/TG/_j____
Dated Torghar the 08/08/2013 .

Fax# 0997-580188
dctorghar@gmail.com

To =

The District Education Offi cer(M)
Torghar.

Subjectt - JUDGMENT OF HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR AT _CAMP COURT ABBOTTABAD IN THE
LIGHT OF JUDGEMENT OF DISTRICT JUDGE TORGHAR DATED:25-
03-2019 RENDERED IN APPEAL-NO.01/13 OF 2019 UNDER TITLED
DEPUTY COMMISSlONER AND OTHERS VS MUHAMMAD USMAN

Reference to your office letter No. 825 Dated: 04-07-2019 on the subject
cited above the domicile certificate issued to Mr. Muhammad Usman S/o Khitab
Muhammad was declared as fake/ bogus. As a result he was dismissed from service,
working as PST in education departrhent torghar Aggrieved from the order the said

person filed a petition in the court of Civil Jt.dge Torghar
" Therefore the -orders of Civii Judgel Session Judge may be consxdered

i : please

Deputy Commissioner
Torghar


mailto:dctorghar@gmail.com

<Ry ‘OFFICE OF THE DISTRICT EDUCATION OFFICER!(MALE)
' DISTRICT TOR GHAR :

:‘1‘!" &f‘ ,::f"i:_," . - i :
N ) C/
o Email: torgharemis@gniail.com _ /.1

NOTIFICATION : o ' : § , _
; : : ; t7 :

In pursuance of the Section -3 of the Khyber Pakhtunkhwa employees of Elementary & Secondary .
Educalion Department (Appointment and Regularization of Service Act: 2017 read with Section -1 Sub-
section (2} of the act ibid and Elementary and Secondary Education Department Khyber Pakhtunkhwa
Notification No. SO(S/F) E&SED/3-2/2018/SITT/Contract, Dated 16.02.2018, Service of the following
Teacher (PST BPS-12) appointed on Adhoc basis on Contract, is hereby regularized in BPS-12 on the
Same post in Teaching Cadre on the terms and condition given below.with effect from the date of his.
appointment on the PST post. 7

s

S.No | Roli No Name Address - | Total Marks (out of | School Appcintment |
0 1200 : ' order No. &
=E : Dated
1 942300049 | Muhamimad | Muhammaday’ | 80.58 GPS No.908-18
; Usman Aka Zai Tehsil Darbani Dated
i Kandar District | o 09.04.2016
: Tor Ghar :
: TERMS & CONDITIONS.

§ : 1. His service will be governed by the Khyber Pakhtunkhwa Civil Servant Act: 1973 Khyber Pakhtunkhw
; (Appointment, Deputation, Posting and Transfer of Teacher, Lecturers, Instructors and Doctors)

Regularity Act: 2011 & such rules & regulations as may be issued from time to time by governmeni.
2. His pay will be released subject to verification of academic documents testimonials fromthe

concernad Boards/ University by the District Education Officer Male Tor Ghar, anyone who found fak«
‘ documents will be dismissed from service and the case will further be reported to the law enforcing
A ' agencies far action under the relevant law. L
i 3. His service shall be considered regular and he will be eligible for pension/deduction of GP Fund in tht
8 terms of Khyber Pakhtunkhwa Civil Service Act; 1973 as amended in 2013.
’ His service is iiable io termination on orle month notice from either side. In case of resignation witiou
¥ notice, his one month pay/allowances shall be fortified to the government Trcasury,
He possass the requisite qualification and experience required for a regular post.
He has 10t resigned from the services:or terminated from services on account of misconduct,
inefficacy or any other ground before the comimencement of the Act: of 1973.
His reguiar‘iz%ation will not affect the promotion quota of existing holders of posts in cadre of G%?.PST
He will ran ‘t‘d"é'ﬁ’bther employees belonging to the cadre who are.in service on regular basis on the
commencement of the this act: and will also rank junior to such other persons if any, who in pursuanc
of the recommendations of the KhyberPakhtunkhwa publice service commission mads before the
commencement of this act; or to be appointed to the cadre irrespective of his actual date of
_ appointment. ) ’ .
i : 9. The sen:ority shall be determined on the basis of his continuous service in cadre provided that if the -
i date of continuous service in the case of two or more employees is the same, the employee older in

' the age shiall be rank senior to the younger one. ) . )
10. The comipetent authority reserves the right to rectify the errors and omission, if any noted/observed a

j any stage in instant order issued erroneously. ' :

»

PN oo

3 : ‘ S —Sde’ -
{ S District Education Officer (M)
i

| a ~ : E&SE Tor Ghar
Endst:No 92~/ 7= 2% 1Dated 28 107 12020, S

Copy for information to the.

Director E&SE Khyber Pakhtunkhwa Peshawar, _ ,

Deputy Commissioner Tor Ghar =~ ' : ' |
District {Aonitoring Officer (IMU) Tor Ghar.
Disirict Account Officer Tor Ghar -
SDEO Lia'e Hassan Zai.

T l ., Lo ’ : ' . 7/0 -
t : . L u
0 . - Teacher Concerned. SRR : \E 9 O‘T)

y o a o - District EducatierfOfficer (M) :

. ' o . E Tor Ghar -

NO oS wn




/,/:.r " - ——

//..

/J*‘J)_“ t‘ &_JLpl L;ld“’.’)l.d‘/-]&/u/{)gjj I Z/

- | | rJu . L)’
/J)C"”CJ U/‘,) ,30/5 d"-"’,\l &d\ad

ol
Jwti(j,w.o )\/; cﬁ) fB/’dﬁbxkx}/j ) g ufs
: J > )
| c,)/tj; u,;"d(”’f} f [’f/u’/M’“’“’ F T et
) OL[M/; = ,\JJD e ( haldlinge
Ur S8

d)ﬂ/“’/“”pbfbdw‘wv//v/éw

Y

UUL% zf/bﬁ/’ib’“aizp(ﬂwwj’ Floig &’
Jf (J"p\_;\)\») 2 JJ//J //)/UM’)?/U )I/UJLM’ .
(H””A 20‘jww})z,vf a—JU’“’ -




{41002 1o T

j’éﬁ' i L-ﬁ-’i

S iilz/%?cwéju’?ﬂé}s’u, i;/fl.«.i_,u»',d} S L
é.wm//fw@u‘f& F 10-05-201 gfgc..ov-ca-‘zm 64~

[ ‘ -

e i T
i I8 D 8 s S S l RPN ),():

13504-44255:17-

w302-28354:52

watad L 0T0

A T T N S s L



. B
»
.
»
D .
. \
[ i
b
N 1
i
|
’ -
b x
1 . ————
] (
|- =
! .
| \
¢
i
. f
i
:
H
H
H .
i
P
i
[
H
i
|
i
> 1
[
,
i
1
i
R
facion o memgmaeren

I)LI CORETIIE KHYBER PA}\HTUNKHWA SERVICE, 'mmUML |

PESHAWAR
%en’uc Appml Nu 4‘)7]/2071
BEFORE:  SALAH-UD-DIN - MEMBER()
~ MIAN MUHAMMAD  © . MEMBER(E)

a
+

‘ '!\’luhammut Mmh.u, PQF (BPS l’), GPS, Bara Banda Dnsmu Tor
Gharo e erieeaens peveeseieen e (Appeliant)

VERSUS

b The Seeretary (B Iemcnuuv & Seu,-:mi'm'yA Education)  Khyber
Pakhiunkhwa, Peshawar. - . C

20 The  Yircetwr (B lementary & Secondary  Fducation) Khyber -
Pakhitunhhw;- P(‘th\hll

3. The Dizwriet Education Otficer (Male) Tor Ghar.

4. The Secretary Finance, Khyber Pakhtunkhwa, Peshawar,

5. The Distiict Accounts Olru.es, District Tor Ghar at Mansehra,

B S veerrveninneneennn(Respondents)
Present: ’
AT L’\I\HJR AL {\IIAN i o

CAdvoi --- . For Appellant.

MECMUTTANMAD RIAZ KFHAN PAI\ID/\]&H!"

Assistant Advacae Generad © - For respondents.

Date of [nstitution . 26.04.202'1

Mate ot hearing Lo 03.06.2022
Date of Decision ... 03.06.2022

JUDGEMENT.

MILAN '\IUHAMMAD MFMBER(E)- II:\ se

rvice appeaf  has
been institated  under - St,C[IU!'! 4 of the Khyber Pal\hrunldmfa Serv:ce
Tribtaal At PO g, ainst the impugned Nmmulmn of u.\pnndcnl No.3
Hated 150102000 w hereby uppointment Nonhwnon of the ‘;ppclldnl as PST '

dated 130 2016 was withdrawn and another :mpunncd lehcx(iim of

"»

respiondian Noo Y dated 22.035. "(H*- when he AR ltlilkl.il. (.I jn-scr\!ice under 1

e divecinng o) honourable PL" hamn Ihwh Court, /\hhn!ml)ud Bench dated

22 U2 200N e ahsequently dum\ o enquity also held Jor verification ol his

& m-ﬂ-ﬁmmv-&.&

P
4,

mw’».m.mt.éx‘:x«
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PP

donmcide but biick benef

(s"(saldry/aitears) for the period from 15.12.2016 to

22.03.2018 were not paid to the appellant,

02. driet lacts leading to submission of e instani service appeal are
thut the appellant was zippointéd as PST (BS-12) GPS Bara Banda vide
Notification dated 13.04.2016 in pursuance of which the appellant started

performing his dary. However, his credentials i.c. certificate/documents and

"Clause 3 of the lerms and conditions of appointment. On non verification of

his damicile certificale, appointment notification of the appellant dated |

Feefing angricved. the appellant filed Writ Petition No. 209-A/2017 before

the honourable Peshawar High Court, Abbotiabad Bench which vide

judgemeny dated 22.02.2018 accepled the Wit Petition, declared the
impugned Notilication dated 15:12.2016 as illegal, unlawful, of no legal
eftect and remstaled the appellant in service leaving the respondents at

a

tiberty 10 proceed against him if they so wished but in accordance with law

. Peshawar 11igh Court. Abbottabad Bench, the appetiant was reinstated in

service vide notification dated 22.05.2018 and his pay & allowances were
left to be decided on the outcome of denovo enquiry. In the denove enquiry,
‘-

his - domicile certificate was found to have been validly issued to the
appellant being bonafide resident of district Torghar. The appellant went in

~COC Na. 137-A-2019 belore the h_onoinrahié Peshuwar High Court,

Abbotiabad Bench against the respondents for disobeying order of the court .

dated 22022018 and denial of back benefits for the period between
PR12.2000 w0 22052018, Petiton for COC- proceedings against the

respandents was however dismissed vide order dated 13.01.2021 on the

PRI
- b

domicile were subject o verilication from the concerned authorities under

13.04.2010 was withdrawn vide impugned Notitication dated 15.12.2016. -

and rules on the subject.-1n conipliance with the directions of honourable -




|
i
i .
|
{
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rf.-. .

aroul tha 1he IL\plHldll.nl\lLl(ll'n[)lll(.(.l ‘\.\'Ifh orders of the court and reinstated
the appeliant in service whereas there was o direction regarding payment of
huci\"hgznems ta the ;53!'iti0!1er .i" ghe court judgement and the respondents
dhid mention in Notitication of his reinstatement i in quwcc dared 22.05. 2018
that arrears of pav & allowances will be decided on the oulcun:w of denovo
engtiiry.  The :np‘pelianl thereafter su.br-nitle(l deparﬁnenta! appeal to

vespondent Noo 2 an 22.01.2021 which was nat decided within the statuiory

period heoce (he instant service appeal was filed on 26.04,2021.

3. .. ‘ On admission of the appe:ﬂ, the réspondenls were put ony !mtice; to
submii rt‘pl\«:"p;u':l\-'v‘i*;e comments on the contents and ussértions ol a‘ppeal‘
They sithnitted ruply/para\a_'ise ,cb:nmem.s sepudmmo‘ assertions of the
appelant. Siance taken by the xespondents in their reply/parawise commen;s i

wias defended by learned AAG on their béhu_lf. We have heard arguments of

-lemned counsel for the lppcllam as well a3 learned AAG and gone through

the record with their 135|smnce

.

(4. I earned counsed for the appellant vehemently contended that the

“appellang thioneh rcmstared in ‘scrvice on 2.05 2018 under the Jjudgement of

court dated - .02, 7(llb but he was dcmed the bad\ benefits accrued during
the pertod hetween | 15.12.2016 1o 22.05.2018 despite the fact that it .was
clearly mentioned in thé reinstatement notification dated 22.05.2018 that

urrears ol pav and allowances will be dt.ud‘.d on the uutcome of denovo

enquiry o the denove enquiicy, domicile. (.LlllflL:l:L' of the ‘ﬂppellnm' was

'!uund s verified as vahid being. bonalide resident of district Torghar but
even then arrears for the said’ period were not paid to the appellant. It was
turther areued thay !h(’.‘ appellant remained out of service wef 151222016 m '

22032008 b e .auh .mnlwmh!u on In- pml thut.‘l(m. lu. s cnu!lul o pay

and allowanees Tor the said period. Morcovel. the up_pellanl' was granted




v e o

; »_{')'3:_‘1-,. ey o

annual mervinents e the year, 20 16, 2017 and 2018 he is also entitled for

\

- the salaries we f 13.12.2016 w0 22. 052018 because the dpp&!lldl‘l[ did not

JTemain i i oaindil employment durmg the period and an aflidavit to this

cflect has already been l'urnished. ln support of his arguments. he relied on

.

Judgement ol this Fribunal ddled ”’) 03 2022 delivered in service appeal No.

497512021, ritled '\bdut Jalil CT (BS- 15) GMS Seri Kohzmi, District Torghar
Versus  Sceretary (I:Icmentzu'y & - Secondary Educ_:ation) Khyber

Pakhtunkhwa and foor (04} others

05, lLcuned AAG convel‘sé[y argued that in compliance with (he
‘ |llliL(‘anl of honourable chlmw ar Ihth Cmni Abbottabad Beneh dated

T202.2018. the appellant was reinslated in ser\"ice suhject Lo the outcome of

denovo cnqunv regarding - veuﬁcallon of his domicile certificate! The

denava enguiry was conducted and. the concerned a]t:lilt):‘i(ies'recommended A

that- he iy resident of districr Torghar :md domicile certificale has rightly
bean nssuerl tw him. The 1ppn|lant has been released pay and arrears for the
periud ol performance of his duty, have dlSl) been paid to him. The appe!lant
hus been uua;ui u':~:-mcur{lzuwe'wilh I-‘l\\' '.mu 1o lhx.uumnannn has bu.n

caused 10 hinn the appeal may therefore- be dismissed with costs he
concluded. o ‘ : S

-, Penisal of the record reveals that the appellant was appointed as .
. 1

PST (BS-17) vide Nori fication dated 13.04.20"16, however vide Notification

dated 13,17 2010, the appointment order of the appellant was withdrawn for .

the reason that his damicile certificare was et verilied as valid from the

concerned quarters. The Wu! Pctmon fled lw the dppéilant before the

augusi ll shinwar High Court, Ahbouabad Bemh was 'tcccptc.d and he was

remstated  in SCrVIce vide Nnuluauon dalLd 22 05,2(}!8 wherein il is

- 0 3 . y . . < . N .
categorically murn!;rmcd that the issue of afrears of pay and allowances will

S e T, R P X R e s SR o s <o
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be decided on (he outcome of denovo enquiry.. It is an admitted fact that

- doinicite covtiticare Gt G appellant was’ found valid during the course of '

denovo enguiry. therefore, the period during which the appellant remained

2

out of service cannot be considered as a Fault on part of the appellant.
August Supreme Cowr of Pakistan in its judgement reported as 2013 SCMR

732 has faid down the pringiple which is worth mentianing here as follows;

"Once an employee is reinstated in service afier his

exoneration of the charges leveled against him, the period

chiring which he remained either .s'u-spwzd.ec/ or dismissed
Ecr/nn()!-‘ée attributed as a fault on his pari. His absence
hiring this pm'io‘d was not voluntary on his part but it was
.:z.‘/u-("' to oirder of the appellant that he ug_m-' restrained not 10
attind hix job/duty because on the basis r)_f'ché.ﬂ;éf sheet, he
wers vuspended and later on dismissed. At the momenr, his
exoneralion from the c;lmrges would mean that he shall
stand restored in service, as if he was never out of service of !
e appelians. If the absence of the respondent or non-
auciding the work was not volunteer act on the part of the
;)'e.x/.')um/en/}.md was due to steps taken by the appellant, in
no ananner the service record of the 'espondenz can be
adversely affecied nor Ize can be denied any benefit 10 which

he was-eniitied, i he /mcl not been suspended or dismissed.

*

7. s an cslablished fact that the appellant remained out of service

woeld 13,1 ?,21)113 1o 22.05.2018 ot by choice but due to the acts of

.

Jespondents swhich mukes hlm entitied lm |'Jd\ amgd allowances pm'ticu!urlv

when he has iunuahul an athdavlt alongwith % service appeal Lo the eifect that
!u. did nor remain u.nntnil) unplo) ed in any service during the said perxod

of his absenee. The atfidavit so submited by the'appellant, has neither been

denied nor contested by the respondents.
- /




W allow the ingtan N

anlul w0 e payment of salary w.e | Iw 122016 t0.22.65.2018

n-ue appc;nl on :tﬂ murl and the appeliant is held

. Parties are

leeft 1o Bear their own costs. Fite be.consigned to the vecord room.

.
3

09 Pronowced in opén courl at Peshawar and given’

hands and scal of ihe Tribunal this 37 of June, 2022,

¢ | (SALAH-UD-DIN)
' MEMBER ()

(MIAN MUHAM
- MEMBER(E)

e /%g

T /m

Sintrotie - e ’“)3 /'1 } . :..

under our -

EETHT
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BEFORF. THE KHYBER PA KHTUNKHWA SERVICE TRIBUNA L,
' r PESHAWAR. _ '

2vicE AppEAL no 17 7 R
«  SERVICE APPEALNO%Z (hsber T ok e

) Searvice Fribvitnunl
. /2021 feivic

Se3S

l)'z;r_s' T;to.

s N umma'éma/t ‘:1

'Abdul Jalil, OT (BPS-15), :
. GMS Seri Kohani, District Tor Ghar, L P ‘
- .= "APPELLANT
rd
u.;\. .

.. VERSUS

-~

e

1. The chrét ry (_Elementary & Secondary Education) Khyber .
: Pak‘humkhwa, Peshawar,

2. The Director (Elementary & Secondary Education) Khyber .
‘ Pakhtunkhwa, Peshawar.

. The District Education, Officer (Male) Tor Ghar,
- The Sceretary F inaﬁbe, Khyber Pakhtunkhwa, Peshawar.,
. The District Account Officer, District Tor Ghar at Mansehra.

(RESPONDENTS)
. . ,.

t
PRAYER:" - -
THAT ON THE ACCEPTANCE OF

RESPONDENTS MAY BE DIRECTE

APPOINTMENT ORDER WAS WITHD
VERIFIED ANI» FOUND CORRECT DURING * .
INQUIRY PROCEEDING. ANY-OTHER REMEDY, WHICH -
THIS AUGUST TRIBUNAL DEEMS FIT AND APPROPRIATE
TBAT, MAY ALso BE AWARDEDT%

N FAVOUR oF .°°,

R (e g
AT
¥

APPELLANT

R




EEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR.

! Service Appeal No. 4975/2021
" Date of Institution .. 26.04.2021 i
| ‘ Datg of Decisjon . 29.03.2022
'Abdul Jalil, CT (BPS 15), GMS Seri Kohani, District Tor Ghar
(Appeliant)
v o © VERSUS

o

The secretary (Elementary & Secondary Educatlon) Khyber
Pakhtunkhwa Peshawar and four others.

‘(Respo'ndents)

MR. TAIMUR ALLKHAN, - o -
~ Advocate -~- . For appellant.’

MR. KABIRULLAH KHATTAK, o '

Addrtlona! Advocate General B For respondents.
'MR.SALAH-UD-DIN - -~ MEMBER (JUDICIAL) ;

MS. ROZINA REHMAN === MEMBER (JUDICIAL)

JUDGME_N_'[__
SALAH—UD DIN, MEMBER‘- " Brief facts léading to filing of

the instant Service Appeal are that the appellant was appomted o
as ‘C.T (BPS-15), vide Notaf‘catlon dated 09.04.2016. The :
appellant performed his duties. till 06.09. 2016 however vide - . . :
Notification dated 07.09.2016 issued from the office .of - District - . -

. 7h*/ Education Ofﬁcer (Male) ‘Torghar, his appomtment order was '
L ‘ T withdrawn on the ground that his domicile . certificate was
 declared unverified by the quarter concerned. .The appellant'
chal!engcd the order dated 07.09. 2016 through ﬁlmg of Writ
Petition No. 1082- A/2016 before the august Peshawar Hsgh-
Court, Abbottabad Bench, ‘Which was allowed by setting-aside the»' .
Notlﬂcatlon dated 07.09.2018, however the respondents were left '

Attt e o rAevn 4 (s mcrew s aame —e e e
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at liberty to proceed against the apbeliar:n_t in accordance with law
and rules, if they so desire. The appeliant was reinAstated vide
Notification dated 03.07.2018 in light of judgment of august
Peshawar ‘High Court, Abbottabad Bench, however the .issue of
arrears of his pay and aliowances was ordered to be decided on
the outcome of de-novo inquiry. bu'ring the inquiry, the domicile
certificate of the appellant was found genuine and Notification
dated 29.05.2019 was also issued reéarding reguiarization of his
service with effect from the ‘date of his appomtment but the
arrears of pay- and allowances with effect from 07. 09 2016 to

- 03.07.2018 were not granted to the appellant. The .appellant.

agitated the matter before august Peshawar High Court,

‘Abbottabad Bench threugh filing of COC No 136- A/2019 which

was though dismissed" wde judgment dated 13.01. 2021 however

it was observed that the appellant would be at liberty to approach

the appropriate forum provided under the law for redressal of his
grievance, if any, ‘in accdrdance with law qua the issue of back .

. benefits. The appel!ant then filed departmental appeal, which was

not responded within the statutory period, hence the instant
service appeal.

02. Notices were issued to the respondents, who submitted
their comments, wherein they refuted the assertions made by the ‘
appellant in his appeal.

03. Mr. Taimur Ali khan, Advocate representing the appellant
has contended that it was categorically mentioned In the
reinstatement order dated 03.07.2018 that the issue of arrears of
pay and allowances will be decided upon the outcome of de-novo

‘inquiry, however the, arrears were not granted to the appeliant
" despite the fact that his domicile certificate was, found genume

durmg the de-novo inquiry. He next contended that as the
appellar_‘nt remained out of service with effect from 07.09.2016 till

02.07.2018 for no fault on his part, therefore, he is entitled to
‘pay and allowances for the said period. He further argued that

that appellant has though been granted annual increments
pertaining to the years 2016, 2017 & 2018, therefore, he is
entitied to be paid the salarles for the peraod durmg which he
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was placed on 2013 SCMR 752, 2015 PLC (C.S) 215, PLD 1991

- Supreme Court 226 and 2018 SCMR 64.

04. On the other hand, learned Additional Advocate General for
the respondents has contended that in view of principle of no
work no-pay, the appellant cannot clalm salanes for the period

dunng which he remained out of service. He further argued that ‘

the appea! in ‘hand being barred by time is liable to be dismissed

on this score alone. He next contended that the appellant has
been dealt in accordance with law and no dlscrlmi_nattqn_has been
" caused to him, therefore, the appeal in hand may be dismissed ‘

with costs.

05. We’ have heard the arguments of learned counsel for the

‘appellant as well as learned Additional Advocate Generai for the

respondents and have perused the record.

<

06. A perusal of the record would show that the appellant was

appointed as C.T (BPS-15) vide Notification dated 09.04.2018,
however vide Notification dated 07.09.2016, the appointment

order of the a‘ppellant was withdrawn for the reason that his
- domicile certificate was not. verified as valid from the concerned
quarter. The Writ Petition filed by the appellant before the august -

Peshawar High Court, Abbottabad Bench was however allowed
and he ‘was reinstated in service vide Notification -dated

03.07.2018; wherein it is categorically mentioned that th.e issue

of arrears of pay. and allowances wou!d be decided upon the

outcome of de-novo inquiry. It is an admlttcd fact that the
domlale certificate of the appellant was found valid during the.

de- nove mqusry, therefore, thé period during which. the appellant
remaincd out of service could not be considered as a fault on the
part of the appellant. August Supreme Court of Pakistan in its

judgment reported as 2013 SCMR 752 has graciously observed as
below:-

“Once an emp!oyee is remstated in service. -
after his exoneration of the charges leveled
against him, - the period during which he
remained elther suspended ' or dismissed
cannot be attnbuted as affault on his part His

“remained out of service due to fau‘tt of. the respondents. Reliance
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: absen('e durmg thl’S penod was not voluntary
on his part put it was due to order of the
appellant that he was restrained not to attend
his job/duty because on the basis of charge

. sheet, he was suspended and later on
dismissed. AT the mament, his exoneration

. from the charges would mean that he shall
~stand restored in service, as if he was never-
out of service of the appellant. If the absence -
of thc respondent or non-attending the work .
was not.volunteer act on the part of the .
respondent and was due to steps taken by the
appellant, in no manner the service record of
the respondent can be adversely affected nor
he ‘can be denied any benefit to which he was
entitled, if he had not been suspended or-
dismissed.”

07. While deriving wisdom from the above mentioned
judgment of august Supremé_ Court of Pékistan, we are of the
view that the appellant was entitled to pay and allowancés for
the period during which -he remained out of ser\iicé,
particularly when he has submitted an affidavit alongwith his -
appeal that he did not ?e:n%ain”gainfu}ly emplofed in- any
service during the period of his absence. The affidavit so
submitted by the appellant has not been denied by the
respondents through filing of any counter affidavit. So far as
the question of limitation is goncefned, the issue being one of

~ financial bcnefité, * therefore, the appeal is not hit by law of

limitation.

08. The resuit of the above discussion is that the appeal in
hand is allowed and the appellant is held entitled to payment
of salarics with effect from 07.09.2016 to 02.07.2018, Parties

are left to bear their own costs. File be consigned to the record
room. .

ANNOUNCED R .
29.03.2022 ) . 7,
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- The Director (Elementary & Secondary

Education) Khyber
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(RESPONDENTS)

APPEAL  UNDER SECTION 4 OF THE KHYBER
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Date of Decision .. 29.03.2022 7 o

Atta Ullah, PST (BPS-12), GPS Kopra, Aka Zai District Torghar.

... (Appeltant)

VERSUS

The Secretary (Elementary & Secondary Education) Khyber

Pakhtunkhwa, Peshawar. and four others,
(Respondents)

MR. TAIMUR ALI KHAN f
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Service Appeal No. 4976/2021

Date of Institution ... 26.04.2021
Date of Decision ... 29.03.2022

[}

Atta Ullah, PST (BPS- 12) GPS Kopra Aka Zai Dlstnct Torghar

The

(Appellant)

VERSUS

Secretary (Elementary & Secondary Education)' l(hyberc
Pakhtunkhwa Peshawar and four others -

MR. TAIMUR ALI KHAN . .
Advocate ' ‘ _ -=--  For appellant.
MR. KABIRULLAH KHATTAK, o 4 -
Additional Advocate General === .~ For respondents.
MR. SALAH-UD-DIN ~ -* - . MEMBER (JUDICIAL)
MS. ROZINA REHMAN : Come . MEMBER. (JUDICIAL)

.JUDGMEI.\J,I_:.

S'ALAH-UD—DI'N MEMBEll‘- , Premse facts formlng the

background of the instant appeal are that the appellant was
appointed as  PST . (BPS- 12), vide Notification dated -
09.04.2016. _The '.appellar‘:t' -perl’ormed his  duties -till
06.09.2016, however vide Notification dated 07.09.2016
issued from the offlce of DlStl‘lCt Educatlon Ofﬁcer {(Male).

Torghar, his appomtment order was wlthdrawn on the ‘ground , \

that his domicile certn‘" cate was declared unvenﬂed by the
" 'quarter concerﬂed The appellant challenged the order dated.
07.09.2016 through ﬁlmg of ert Petltlon No 48-A/2017
before the august, Peshawar ngh Court Abbottabad Bench,

which was allowed by settmg as;de the Nothcatlon dated

' 07.09.2016, however' the respondents were left at llberty to.

R {Respondents) -
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proceed against the,appellant in. ac:gordance with (qw and
rules, if they so desire. The appellant was reinstated -vide
Notification dated 03.07.2018 in light of. judgment of august

Peshawar High Court, Abbottabad Bench, however the issue of

arrears of his pay and allowances was ordered to be decided

on the outcome of de-novo Inquiry. During the inquiry, the
domicile certificate of the appellant was found genuine by the
concerned quartér. The app'ellant.'wés removed from. service
vide order dated 24.11.2018 on the ground of willful absence

- from duty, which was challenged by the appellant through
filing of departmeniai appeal, The same was allowed vide .

order dated 11.07.2019 and the appellant was reinstated in
service with effect from the date of his removal from service

by treating the intervening period as leave without pay. Vide'
Notification dated 04.11.2020; the service of the appellant was’

regularized with effect from the date of his appointment but
the arrears of pay and allowances with efféct from 07.09.2016
to 03.07.2018. were not granted to the appellant. The
appellant agitated the matter before august Peshawar H'igh
Court, Abbottabad Bench through filing of COC

No. 143-A/2019, which was though dismissed vide judgment.

dated 13.01.2021; however It was observed that the appe"ilant
would be at liberty to approach the appropriate forum
provided under the law.for redressal of his grievance, if any, in
accordance with law qua the issue of back benefits. The
appellant then filed departmental appeal, which. was not

responded within the statutory period, hence the instant

service éppeal. Ly

02.  Notices were |ssued to the respondents who contested
the appeal by way of submitting joint comments, wherein they

refuted the assertions made by the appellant in his appeal:

03. Mr. Taimur Ali Khan, Advocate representing the
appellant has contended that it was categurically mentioned in
the reinstatement order dated 03.07.2018 that the issue of
arrears of pay and allowances will be decided upon the

outcome of de-novo inquiry, however the arrears were not

granted to the appellant despite the fact that his domicile

T
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certificate was found gen_uine"durihgl‘mt:he de-novo inquiry. He

next contended that as the aopeiiah,t. remained out- of service

with effect from 07.09.20_'16 till 0%.07.2018 for no fault on his

‘part, therefare, he'is entitled to payment.of salaries as well as
-annual increments for the said period. Reliance was placéd on -
2013 SCMR 752, 2015 PLC {C.8) 215 PLD 1991 Supreme _

Court 226 and 2018 SCMR 64.

04. On the other hand, learned Additional Advocate General
for the respondents has contended that in view of principte of
no work no pay, the appeilant cannot claim salaries for the
period dur:ng which he remamed out of service. He further
argued that the appeal in hand bemg barred -by time is habie
to be dismissed on this score alone. He- next contended that

the appellant has been dealt’in accordance with law and no

discrimination has been caused to him, therefore, the appeal

~in hand may be dismissed with costs.

05. We have heard the arguments of learned counsel for the

‘ appellant as -well as learned Additional Ad\}o'cate_General for

the respondents and have perused the record: .

06. A perusal of the record would show that the appeliant
was appomted as PST (BPS-12) vide Notification’ dated

05.04.2016, however vide Notlﬁcatlon dated 07.09. 2016, the

appointment order of the appellant was withdrawn for - the

‘ reason that his domicile certificate was not verified as valid
from the concerned quarter, The Writ Petition F led by the -

appellant before the august Peshawar High Court Abbottabad
Bench was however allowed and he was reinstated in service
vide Notification dated 03.07.2018, wherein it is categorically

mentioned that .the issue of arrears. of pay and allowances

woulvd be decided upon the outcome of de-novo inquiry.i it is

an. admitted fact that the domicile certificate of the appellant

was found valld during the de:novo Inquiry, therefore, I:he‘_ _

period during which the. appellant remained out of service

‘could not be considered as a fault on the part of the appellant.

August Supreme Court of Pakistan in its judgment reported as

Frao l\ v

“

; mmmmmmﬁmmmw&mmmu it
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2013 SCMR 752 has graciously observed as below:-

s . “Once an employee is reinstated in service after his

: : exoneration of the charges leveled against him, the
period during which he remained either suspended or
disrnissed cannot be attributed as a fault on his part.
His absence during this period was not voluntary orni
his part but it was due to order of the appellant that
tie was restrained not to attend his Job/duty because
on the basis of charge sheet, he was suspended and
later on dismissed. AT the moment, his exoneration
from the charges would mean. that he shall stand
restored in service, as if he was never out of service of
the appellant. If the absence of the respondent or
non-attending the work was not volunteer-act on the
part of the respondent and was due to steps taken by , ,
the appellant, in no manner the service record of the - {
respondent can be' adversely affected nor he can be.
denied any benefit to which he was entitled, if he had
not been suspended or dismissed.”

07. While deriving wisdom from ,the‘ above mentioned

judgment of . august Supreme Court pf Pakistan, we are of the

-view that the appellant was entitled to pay and allowances for

the period during which he remained out of service,

particutarly when he has submitted an affidavit aléngwith his ) :
appeal that he did not remain gainﬁ:lly employed in any ‘
service during the period of his absence. The affidavit S0 :
subrnifted by the appellant hds not been denied by the 5
respondents through filiﬁg of any counter affidavit. So far as
the question of limitation is conéérned, the issue being one of.
financial benefits, therefore, the appeal is not hit by law of
limitation. : '

08. In view of the foregoing discussion, the appeal in hand is
allowed and the appéllant-is held entitled to payment of
salaries with -effect from 07.09.2016 to 02.07.2018 as well as
annual increments for the years 2016 to 2018. Parties are left
to bear their own costs. File be consigned to the record rdom;.

ANNOUNCED = - |

29.03.2022 : | ﬂ |
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//4414.24 __ (Appeliant)

(Petitioner)..
(Plaintiff)

VERSUS

. W"& (Respondent)
(Defendant)

Do hereby appoint and constitute Taimur Ali Khan, Advocate High - Court
Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for
‘mefus as my/our CounselfAdvocate in the above noted matter, without any liability for
his default and with the -authority to engage/appolnt any other Advocate/Counsel on

my/our costs. .

. / - . .
1/We authorize the sald Advocate to deposit, withdraw and recelve on my/our behalf al
sums and amounts payable or deposited on my/our account in the above noted matier.

The Advocate/Counsel Is also at fiberty

to leave my/four case at any stage of the

proceedings, If his any fee left unpaid or Is outstanding against me/us,

Dated /202

OFFICE: .

Room # FR-8, 4™ Floor,
Bilour Plaza, Peshawar, -
Cantt: Peshawar

©(CdENT)
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TAIMURFPALI KHAN
Advecate High Court
BC-10-4240
CNIC: 17101-7395544-5
Cell Na. 0333-9390916
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