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prchrmndly hearing bciolc Single Bcnch at Peshawar
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
APPEAL NO. /2023

Mr. Fazal e Manan SST (G) (BPS-16),
GHS Drad Puran, District Shangla, - -
. l.llllll.llIll.l._'Il.lIll.'llll.. ------ Itll'llll‘l.l:ll.lllllllllll APPELLANT

-

VERSUS

1-  The Secretary Elementary and Secondary Education Department, Khyber

Pakhtunkhwa, Peshawar. ' ' : : :

2-  The Director Elementary and Secondary Education Department, Khyber

- Pakhtunkhwa, Peshawar. :
3- - The District Education Officer, District Shangia.

NANUSENSEIRSNERENOREINERUEIINSRRRAS seEssnsnane sssEmnwERase RESPONDENTS

APPEAL _UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE INACTION OF THE °
RESPONDENTS BY NOT PROMOTING THE APPELLANT O THE POST
OF S.S (BPS-17) W-E-F 2009 L.E. FROM THE DATE WHEN THE
ADHOC/ CONTRACT SUBJECT SPECIALIST (BPS-17 HAVE BEEN
REGULARIZED AND AGAINST NO ACTION TAKEN ON_THE

DEPARTMENTAL APPEAL OF APPELLANT WITHIN THE STATUTORY
PERIOD. ' ‘ ' _

- PRAYER:

That on acceptance of this a eal the respondent may kindl be

_ directed to consider the appellant for promotion to the post of
Subject specialist (BPS-17) w-e-f. 2009 i -

benefits including seniority. Anv other remedy which_this auqu

Tribunal deems fit that may also be awarded in favor of the
~ appellant, -
R/SHWETH:
ON FACTS: o S S '
‘ 1.. That the appellant is the employee of the respondent department and
- performing his duty as SST (G) (BPS-16). :

~ 2. That in the year 2004 the respondents invited applications for the post
of Subject Specialist (SS) on contract basis whereafter the appellant
applied for the said post. That after appearing in the test conducted .
through EATA and after successfully passing the exam and other codal -
formalities, the appellant was appointed on the post of S.S (BPS-17) on
contract basis for a period of six months and was subsequently appointed
as SS Islamiyat (BPS-17) at GHSS Butyal, Shangla post vide order dated
10.09.2005. Copies of the advertisement and appointment order are

3.  That astonishingly vide para No.10 of the terms and condition of the

appointment order issued by the respondent departme'nt stated that




7.

9.

GROUNDS:

A-

e
candidates already in service cannot jbinfhe post of SS (BPS-17) and the
concerned District Education Officer also refused to take charge of the

appellant. - ' ) ‘ '

That it is worth 'mentioni'n'g that the advertisement issued by the

“respondent department for the post of SS (BPS-17) did not mention that

in-service candidates shall not be allowed to join the said post.

That it is pertinent to mention here that the colleagues of appellant
already in service after "successfully passing the same exam were

. appointed against the post of SS (BPS-17) and their contract period was
- renewed/ extended few times by the respondent department and later

on they were regularized vide regularization |Act, 2009. Copy of Act is
attached as anNexXure .c.iiciisesssseseasvannnsane sserssnsmsnnniesennnans G

‘That by introducing the Act ibid some of the colleagues of the appeilanf

who were not allowed any more to perform their duty under the pretext
of term andcondition No. 10, knocked the door of the Honorable
Peshawar High Court Abbottabad Bench in writ petition No.741-A/2010

- which was decided vide judgment dated 24.11.2020 with the observation

that the matter pertaining to terms and condition, therefore the petition
was dismissed being not maintainable, however the petitioners were -
given liberty to knocked at the door of the competent forum for redressal

‘of there grievance. Copy of the judgment dated 24.11.2020 is attached

as Annexure l.l.lIll.lll.ll'l.l..lll..l.l. llllll IIIIII.. lllllllllllllllllllll anssaan -Ill.‘D.

That colleagues of the appellant then filled appeals before this Honorable

tribunal and that were decided vide judgment dated 02.02.2022 in appeal
No. 2756/2021. Copy of the memo of appeal and judgment dated
02.02.2022 are attached as aNNEXUTE «.uvueereesrssssensseersosmsersosensesess Ev

That the appellant is serving as ST (BPS-16) and due to term and
condition by not allowing the in service teachers for the contract SS and

_ thereafter regularization of the service of the contract employee through

Act ibid by curtailing the prospects of promotion, therefore the appellant
in light of the judgment ibid preferred departmental appeal. Copy of the
departmental appeal is attached as annexure I -3

- That having no other remedy the appéllant preferred the instant appeal

on the following grounds amongst others.

7

7

That by not promoting: the appellant to the post of S.S (BPS-17) w-e-f
2009 i.e. the date when the adhoc/contract S.S§ (BPS-17) have been
regularized with all back benefits including seniority is against the law,
facts, norms of natural justice and materials on the record hence not
tenable and liable to be modified/rectified to the extent of the appellant

be promoted w-e-f 2009 with all back benefits including seniority.

That appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such

the respondents violated Article 4 and 25 of the Constitution of Islamic
Republic of Pakistan 1973. . . '
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‘appellant to the post of S.S (BPS-17) w-e-f 2009 i.e.

.the time of hearing.

'Y

That, the treatment meted out to\ the appeliant is clearly based on

- discrimination and mala fide and as such the respondents violated the
* principle of natural justice. . o - C

That-appellant is fully entitled to be promoted to the post of S.S (BPS-
17) w-e-f 2009 i.e. the date when the adhoc/ contract S.S (BPS-17) have
been regularized with all back benefits including seniority in light of the

section 9 of the Khyber Pakhtunkhwa Civil Servant Act, 1973 read with' -

the Khyber Pakhtunkhwa Civil Servant (Appointment, Promotion and
Transfer) Rules, 1989. - e ,

That appellant is also entitled for his promotion w-e-f 2009 with all back
benefits. - : ' o

That respondents violated Article 38(e) of the Constitution of Islamic
Republic of Pakistan. 1973, according to which state is bound to eliminate
(disparity in the income and earning of individuals including persons in

' n, thus in light of the above Quoted Article
of the Constitution the respondents are duty bound to promote the
the date when the

adhoc/ contract S.S (BPS-17) have been regularized with all back benefits

including seniority.

That appellant seeks permission to advance other grounds and proofs at ,

It is therefore, most humbly prayed that the appeal of the appellani:
may. very graciously be accepted as prayed for, please. '

Dated: 16-03-2023 -

|
APPELLANT

' - FAZAL MANAN

 THROUGH: ,
~ NOOR MOHAMMAD KHAJTAK
. ADVOCATE SUPREME COURT

MRAN KHAN.
| (u%?mwoq

V . MUHAMMAD AYUB
, S ADVOCATES
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BEFORE THE KHYBER PAKHTUNKHWA S\AQVICE TRIBUNAL

PESHAWAR

SERVICE APPEAL No._. /2023

L3

FAZAL-E-MANAN . VS . GOVT.OF KPK & OTHERS

. AFFIDAVIT ' .
I, Fazal-e-Manan SST (G) (BPS-16), GHS Drad Puran, District Shangla, do

' hereby solemnly affirm that the’ contents of this Appeal are true and

correct to the best of my knowledge and belief and nothmg has been

concealed from this Honorable Court/T ribunal.

DEPONENT
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S I Name oi Candidate  Father's Namg.

Government of NWFP

Suacsiz and Literacy Department
No.5OG/ELSS Apptt: /2605
wd Yeshawai ihe i[‘/09,’7005

sl Seizction C DlllnllttLL’ (Df:f"), the

et Specialists (B1%5-17) on contraet -
ae NWEP Pulilic ‘-'ver\ ice Commlssmn
1154 Ute vacant posts in the sahuuls as

»

Zone | Posted At

ot j Bin fuunammed " Mehmood Khan P LA Per Skl peen CGHsS Gul imam, Tank
: . . . Lar: Manvel ’
3 TTSuhaaUuah 7 TFazaiUleh T o sk aved -0 U m,uua;.';;,;;‘.‘ " GHSSDuselva,
i . o Charsadda
7 A < . L
3 Nqa “ah Hakim Khan L CH AN ER . T a6 Mt e Buzar Meri GHSS Kot Kashmir, Lakki
e " LohaMepeaio e ' - .
o jlnas, i Mag " Abdur Paui ) N 2 Ru.n..‘:'..".Z'}Mc‘.sii\":'..f\l.:qsa, - Meont .Gl'-l"s Ne. t Peshawar
¥ . L M ”'»“Ws : CiI,'
5 Shsh -fehan Nawab K?}aq / - > aay Hohat Joat, Merit GHSSHn 4, Kakshal

et S
Hi saliea

& 1Ammad Ali " Qul Sawd

v Safaur Al Miiqarab Khan

Muniamad Aysz  lzhan Zeb - i Adal o+

Abdur Rehman | Abdullah

127 Muhammd fkram Ulloh M. Habib Uilah

L PiIQ F;k?'..‘.h‘ Pura - ' Merit
i a0 Swasi o Ment
Bhzizgay, Jisict Swel © g

o (aii ..-ag;l h'.‘[hayi'l. ‘MCB‘{‘

. N [
D et DirLobwer, ¢ Merit

. Peshavaar

. GHGS Akbar Puia,
- Niwshisa, .

' GiS¢: Zasun, Seabi
GI1S3 N’awa.gai.lBuuer
- GHES Lyl Qela,

' Dil ower)

- GHSS Haya Serai,

- N TSRS ’ Dir.ower)
: Muhammaa ot Shadi iknat . i e Sitha Coke MdiwEl Ment s:-zsss;:.'aus,-.g.i.ak::i

" 2P0 Saicu
Bnhl Rawss ©

12 AzzUllah " Miser ithan

1 4

~”,1,,.1A- or Abad CIO :Meril' :

wal -

+ Gi{SS Batam, Buner

. [ .
3 Arshad Nawaz Khan  Rabam Zad Khan- Canaatig. s B i Meiit- | GHSS Lachi, Kohat :
: o : ! ' =
kB! Amiir Jdan . Muhammad Ghulam " soMiches o PO & Dictiict Lakki : Memt -1 ; GHSS No.4 DiKhan
WA Sner Ghaffar Khan : Muhammad Nazif Khan VI0Gho  Sarna Meril - g GHSS Laliozai, Bannu
i3 7 Muanar Abred Abdul Jalil Khan Vi Naugas <« e Jams drn) ) hlq,,m.| ; GHSS Daag, Peshawar
Peshawar ’ f :
7o | Remid Utan Saleh ur Renman vaiYousal ko . Talag) Kalyas, O, ulbi‘dl a Merit - | ! GH:m .:t.elpao
i N . ) . 5 : Chatsadda
"33 Addul Karim " H.Abdul Lalif Kha - € Roa, &t i Flo e Rarim Medics! i Mém - GHSS Chaghar Ma.h
© Ganter bes ’ Peshawar
PR N e men e e e NV, e e -
v | Shabir Ahmad Sher Bahadar LEEPOT. .y A lvleni v GHSS Taineb, I‘hafsadda
: . L iliSE00I
k2] !-Adnammaci Tahif‘K[\a ' M.Said -Mohammgd v hage Siz;s. LharSaah & .:udl,.u Eanny Mcnt Y Gh:: 3 Londi Kachai;
. : . - . ' KChut
b | icayat Ullan Khawaja Amir Jan Q\\ﬁ VIERRGLI H.A . 'y ! GHSS Sallan. Hangu .
e ' Hege1of3
I ‘l
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- Government of NWFP
Schools and Literacy Départmeht ,
S . ‘ : No. SOG/SUSS Aptt:/2005
. o | - . Dated Peshawar the 10/09/2005,
- _ORDER '

Consequent upon the recommendation of the Departmental Selection Commnttee (DSC),» :
the Competent Authority is pieased to appoint. the following Subject Specialists (BPS-17) on
contract basis for a period of Six months or till arrival of the nominees of NWFP Public Service .
Commission whlchever is earlier with immediate effect.and posted them agamst the vacant posts .-
in the Schools as noted against their names. :

Sub]ect Islamiyat : _ i
S# | Name of | Father's Name Address . | Zone | Posted at
Candidate ' s ‘ 2 . .
1. | Din Muhammad | Mehmood Khan | Lakki Marwat - Merit | GHSS Gul Imam,
! : : : ' a : | Tank '
" 2 Subhan Ullah . Fazal Ullah Charsadda - | Merit GHSS - Dosehra,
' - o o o | Charsadda
3 |NajaUllah | Hakim Khan Lakki Marwat Merit | GHS Kot Kashmir
X ) R Lakki
4 | Inam Ul Haq Abdul Rauf Peshawar Merit | GHSS No.1,
: | L Peshawar City
C- 5 Shah Jehan Nawab Khan -~ | Peshawar Merit | GHSS No.4 Kakshal |
: " 7 ' ' Peshawar.
6 . | Ahmad Ali Gul Said - " | Nowshera Merit | GHSS Akbar Pura
‘ L ‘ s _ ' Nowsheéra
7 ‘Sataar Ali Mugarab Khan -Swabi o Merit | GHSS Zarobi Swabi
8 | Muhammad Jahan Zeb - | Swat | Merit | GHSS Nawagai
. { Ayaz + o B B g Buner
9 Abdur Rehman | Abdullah 1 Charbagh Swat | Merit | GHSS Lal Qela, Dir
N R (Lower) . o
10 | Muhammad- M. Habib Ullah - | Dir -~ Lower [ Merit | GHSS  S/Naurang
: Irkam Ullah . : Timergarah 1. Lakki
11 | Muhammad Shahi Khan 'Lakki Marwat Merit | GHSS Batara, Buner. |-
Tafil . T =k . : )
12 | Aziz Ullah Miser Khan Rawalpindi Merit-1 | GHSS Lachi Kohat
13 | Arshad Nawaz | Raham Zad Khan Bannu | Merit-I | GHSS ‘No.4,
.| Khan ‘ ' . ' |DIKhan .
14 | AmirJan - Muhammad District Lakki | Merit-I | GHSS Lallozai
Ghulam - - . | Bannu )
115 |Sher ° Ghaffar | Muhammad Nazif Bannu : ' Merit-I' | GHSS Daag
Khan Khan . | Peshawar 3
16 | Mukhtar Ahmad | Abdul Jalil Khan Peshawar Merit-I { GHSS . Sherpao
_ ' o : Charsadda.
17 {Hamid Ullah * Saleh Ur Rehman | Charsadda . Merit-I | GHSS Chaghar "
4 o k| Matti, Peshawar
18 Abdul Karim H. Abul Latif | Rehim Medical | Merit-1 -{| GHSS * Tamab,
. © |Khan - | Centre Peshawar * | Charsadda ‘
19 | Sabir Ahmad Sher Bahadar Charsadda Merit- | GHSS Lanki
A | . _ . Y Kachai. Kohat
20 | Muhammad M. Said | Bannu Merit- | GHSS Dallan-Hangu
A .| Tahir Khan Mohammad - A S
~[21 | Hidayat Ullah Khawaja . Amir | NW.A =~ Merit- .
‘ . ] Jan . \Y%
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i BakhtZeb Khan AR

FazaleManan . | Ghaibana -

| Niaz Bar Khan, | -~

Gu_{gaugem.‘l(n;n . AlfBaz Khan.

T 'f Vm.Bangah PO Noouh Pusen Shangla:-

o l Luqman Banda PO Knau Tehsi Wan. ‘

. v N N
. ) Lo ' Zone Posted At
5.4  Name.of Candidate - Father's Name o Address R ;
" 22 MuhammadGu | NazarGui ;| Sshoa Kbtk St GuS R or i | GHSS Martan i
T e T y Mohammad Agency | i
: [ oy d-Kh n  HameshKhan . CIOAsnI Whan J..m.ral Stare VIPO Hatian ! j GHSS Gathapum. Lo
.23 :-,J_av‘“: a pooeel Bamuamn . § | i m |
B Musla Mur Khan TM;Yousaf oo anel Pubku School Maini Swabi - 1y ;'Guss 'l‘hamKol suam i
. B - K . . l ‘ _ -
25" l ! Atab Khan .', Said Alam Khan Vil & PO Gul Guty, Peshawar R cuss ‘Sheikhan,
) L : Peshawar ;
%5 : M.Zubair . Fazln Khallq H.NO:1 Moh:GHES No.1. Peshawai N GHSS Urmer Payan, - .
' R ! Peshawar
Dz ‘Hé;ﬁaydh ; K Saif ur Rehman 7 Moh: Shefpaov PO Charsadda wwn, i .| GHsS ?aloDheri. Mardan
: . ‘ . Charsadd.. . .
128 lzaz Ullah Alla Ul_k!ll v..r:\. Waliktalusd, Kaka Khel Streel o G G kauga_nl, Swabj
S N v P.Code:25110, Poshawar . P o
S Siraj Knan ,I Akim Sliﬂll 1 Achial Payan, Ncnin Garh, Peshawar |’ 36H33$habqaﬂarl=on.~ :
o wE o ‘ R o ! Charadda |
£ Muhammad Javed Kh Shel_',Ghani Khan | Dlicsi Talash 0is Payeen Zone I W GH36 Bagh Maidan,
R S o | DirfLower)
31 | Fazal damil 'Fazqu._Sgni : " |'v&PO Allahdans Dher MKD Moh: AziKhg iy *{ GHSS Paai, Malakand ;
! . o AR . . e Co : Agency :
i 32 {Latif ur Rehman- . Ghulam Rabanj GHS Kass Letot.ai Shangla . H GHSS Olandar, Shangla :
. .. Lt R f . i ’
33 | Nazir Ahmad  Faz| e Razig ' v:u Naway Kalay harnagam PO Khasana | i i GHSS Zaimdara, i
o - : . - ;Tala;h DuLower e ‘ } Du(‘ ower) i
34 Mhhammad Inayat ur *~ Fazalur Rehman - I Panakot PO DirlJgper Ju | GHS'S Kalkol, Dl[{Upperj

lll
N L!ppermr .

f S Kando Knel VIPO Kando il Kkl * 7

Y
ov

i

]
!
|
fu
{ .

i

R

GHSS aulyal. Snangla N
o

GHss Wén. Duiup' g

N N GHSSMoﬂkI Shanl

*138 -..| Hafiz Musa Khan . (Gul.Bazar ., 'vmosnazmnheuaxwama: W -
87| Sajad urRehman | Magboal Shah "o W P g v ’ R
. . ,E. oLt I; ——he .. W e e e a .:,.,'.,..,_, - a— ’,‘_‘--‘.;.;.

40 | Saif Uliah Khan ; Wazir Khan va:DillgeMalaPIOMmadAbad.'KaI'ak V- GHSSShahSaimKarak i .
47 iuaf Hussain Nazr Hussain M At Khel PO Kohl,Disict Kot | ‘GHSS Blllang; Kohat . : B
. 42 | Taj Muhammad i Fagir Mohammad Ci0 Taj & Co Khad Dealer Lakki Road, W enss Dhaklu omnan ! b
v ) A Banny . . l
BT S | B [TTRI IO N S
43 | Qazi Sajjid Rashid iQazu Abdm Rasheed > Viu;Layan Bami 03 Haripur v anss KalNa;eebullah, -
44 Abdus Salam . HMuhammad Ilyas o ‘WPORayma ..l.-uagmm . Vv GHSSE.ahJIi. Mansehra T

45 Nas}'{;«n o :'Qhula_,m §grwar ' MunAsaAbau |Malkias Road, Haripur . [ ! s Botr Haipur
. 46 3Hamxd Shah . : Sajawal Shah \% Poqaueai_(&ﬁxn:) Ghazi Haripur Iy IGHSSS;;ikPm_Ha['wu: “ !
TN e - Al DECI - - ...' - ——— e i tmm —

1. The éa_didé(e,es will énter into an agreement \mm ma Govemmenl and theu’ services will be governed by the terms
© . and congitionsg mentioned in such agreement.

2 Theur salary is subject te execution of agreamenl deed comammg the terms and condmons of the comrad

: L ' Page20f3 " -
4
)
- s
|
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S e

UM AT R

‘['s#. 1 Name of Candidate | Father's Name | Address. - - 5 “Zone _Posted at
22 | Muhammad Gul "Nazar Gut - Sakna Khatki Sharif .GMS | | GHSS Mardan
1 - : - Rawal Kor  Mohmand -
. A . Agency : o
23 | Javed Khan . . "Hamesh Khan .| C/O Asif Khan Jeneral -Store | i GHSS Garhi Kapura:
) ) . V/PO Hatian Bazar Mardan : Mardan s
24 | Musta Mir Khan M. Yousaf C/O Model Public School | il GHSS Thand - Koi
. - : . Maini Swabi Swabi ’
25 | Arab Khan Said Alam Khan | Vill: & -PO Gul Bela, | 1I. GHSS Sheikhan
o Peshawar : Peshawar
M. Zubair Fazli Khaliq H. No.1 Moh: GHSS Nol i GHSS Urmar Payan,
. o Peshawar = Peshawar ,
27 | Hamayun Saif Ur Rehman | Moh: Sherpaoc - V/PO | Il GHSS Palo Dheri,
‘ 1 | Charsadda town, Charsadda Mardan '
28 | lzaz Ullah. -1 Atta Ullah 5/A Wahidabad, Kaka Khel | Il GHSS Kabgani Swabi
: ' . Street P.O Code 25110, o
: -Peshawar
29 | Siraj Khan - Akber Shah | Achini Payan, Momln Garhl‘ i GHSS Shabqgadar Fort,
- R | Peshawar Charsadda
"1 30 | Muhammad . Javed | Sher Ghani | Dheri ‘Talash Dir Payeen il GHSS Bagh Maidan, |.
Khan Khan " | Zone Hli ] Dir (lower)
31 | Fazal Jamil Fazal Sani V&PO Aliahdand Dhen W .- | GHSS Palai, Malakand |
" : | MKD Moh: Azi Khel Agency
32 | Latif Ur Rehman Ghulam Rabani | GHS Kass Lelonai Shangla = | il GHSS - Olandar,
o . : : i : - Shangla
33 | Nazir Ahmad ‘| FazleRaziq . | Vill: Naway Kalay { I | GHSS Zaumdara, Dlr
- , Kamagara - PO ~ Khasana  (Lower)
: __* | Talash Dir Lower . .l
34 | Muhammad Inayat | Fazal Ur | Panakot PO Dir Upper it~ | GHSS Kalkot " Dir |-
Ur Rehman Rehman : 3 : ' (Upper)
35 | Fazale Manan Ghaibana Vill: Banagali PO Alooch | il GHSS Butyal, Shangla
i N Puran Shangla '
36 | 'Bakht Zeb Khan. Niaz Bar Khan |.Lugman Banda ‘PO Khail | I GHSS Wart Dir
- Tehsil Wari, Upper Dir (Upper) .
37 | Gui:Raheem Khan Ali Baz Khan GHS Kapdo Khel V/PO1 IV GHSS Manki  Sharif
) . ) Kando Khel Karak Nowshera
.| 38 ] Hafiz Musa Khan Gul Bazar V/PO . Ghazni Khel Lakki | IV GHSS Kathgarh
. Marwat D.LKhan '
39 | Sajjad ur Rehman Magbool Shah - | GMS Waam Para Hangu W GHSS Chorlarki Kohat
40 | Saif Ullah Khan Wazir Khan ~ | Vill Dingwrwala P/O Ahmad | IV ‘GHSS Shal Salim
) _ | Abad, Karak | Karak '
41 iitaf Hussain = ~ Nazir Hussain . | Mir Ahmad Khel P.O Kohat | IV ‘GHSS Bilitang, Kohat
' District Kohat . :
42 | Taj Muhammad Fagqir C/O Taj & Co Khad Dealer | IV GHSS - Dhakki
Muhammad Lakki Road, Bannu D.1.Khan K
43 | Qazi Sajjid Rashid | Qazi Abdur | Vill: Layan Bandi PO |V GHSS Kot Najeebullah
Rasheed " - { Haripur : Haripur
44 | Abdus Salam H. Muhammad | V/PO Rajmah Battagram v GHSS Beholi
llyas : " | Manshera :
45 | Nasir Ali Ghulam Sarwar | Moh: Asif Abad Malkiar |V GHSS Beer Haripur -
: Road Haripur '
46 | Hamid Shah Saja'wal Shah PO Galleai (Smkot) Gazai | V GHSS Sarikote.’
Haripur Haripur i

Terms and Condmons of their Appomtment _
The candidates will enter into an agreement with the Government and their services will
be governed by the terms and conditions mentioned in such agreement. '
Their salary is subject to execution of agreement deed contalmng the terms and' .
conditions.of the contract.

1.




- . They wiil'gel pay in:BPS-17 pluﬁ usua| allowances'as adrﬁis..ible und.ui the rules. o ” g

"4. ¢ The initial period of their appoinuuem shall be six monlhs cr Mifl the sinval of the seleciees of the NWIFP Pubiic S&vice
Commrssuon whrch ever is sarller This order wr[l automatically stand teuminated ailer 180 days from lhe date of i issue.

6. Their sarvrqes wil be liabie to larmmaﬂon wrlhout assigning sny réason during the currency of this agreement in case of .
resxgnahon without prror notrce lhelr one month pay plus allowances shai: ue forfeited in favour of Govemnment. ) - o
‘6. The appormees shall ]om their posls wll.rm 15 davs of lhes £uance i lnis oraer The EDOs (S and L) shaii turnish a .
.. cerifi r:ate to the effecl that the appomteas have joined the pasts or cliserwise, after 15 days of the issuance-of this order.
7.

Their serwces can be lerminated at any time in case their pedormanu. is found un-satisfaclory. In case of misconduct lhey
véill be proceedad against under-the Ramoval from Sewlce (Speciai Power) Ordinance 2000 and E and D Rules, 1973,

8.- - They shalt be required to' furnish’ altested.capies of afl their cerlmcah.:uu\,grccs 10. EDO (S and L) concerned. The EDO
coucarned should check their ariginal cemﬁr:atesldegrees

"9, The appojntment is School specific.and non-transferable during lhe currency of contraci peﬂod

19 The in-Service candidates shall not be allowed 1o join and shall not bz handed over. charge by lhe EDO concerned. :

. R . - 4
1. NoTAMA wic. wnl be aiiowed o L're appomtees for foining’ duxy - . ] . ) . i
“12.. L.harge report shall be submlited to all concerned.

-

Secretary

Endst: No. Even No. and date. . i
Copy fomarded for mronnahon and necessary acnon to klte. . ' ' ‘ . i
. . . . . %
1, chountam General NWFP Peshawar , o ‘ ' . , .
~= 2 District Account Officer r.qncerned. t o B ' - :
+ 3. Director Schools and Literacy NWEP. Peshawar . S : R
i | % The Exa;uuve District Off icers (S and L) concemed - ‘ e :
: - . o i
' 5 Pnncrpal of the Schnols cancemed o . . o ’ . . . . - : L
. 7 . N X . - ' .
' 6. Offcers concerned LT o . S ) : o o S
7. P8 to Minister for Education, Government of NWF o : o N ' :
X 8. PSto Secrelary Schools and Literacy, Govemment of NWFP . \‘ﬁb . s ¢
¥ L oo . - - : (Muhammatl Tariq th D
: ST P T coputy Searctary (hdmny <L |
3 .4 . ¢
i : -
f . ,
9 1%
| :
. '
[ - . ) -
g A g .
& ‘
at ] - 7
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- ' 3. -They wxll got pay in OPS-17 plus usual allowances as admissible under the rules .
~ 4, The initial period of their appointment shall be six months or till the arrival of the’

- automatically stand terminated after 100 days from the date of issue.. . :

' 5. Their services will be liable to termmanon without assigning any reason durmg the.
o - ourrency of this agreement in case of resignation without' prior nétice.  their one month'.

.. pay plus allowances sharable forfeited in favour of Government. : .

" 6. The appomtees shall join their posts: within 15 days of the issuance of thls order The

EDOS (5 and 1) shall of certificate to the effect that the appomtees have Jomed the posts '

e« - . orotherwiso,alter 15 days of the issuance of this order :

© 7. - Their services can be terminated at any time in case their performance is found un-' '

_ ~ from Service (Special Power) Ordinance 2000 and E and D Rules, 1973 .
8. They shall be reqmred to furnish attested copies of all their certlﬁcatcs/grees to EDO (S‘
- andL) concemed .The EDO concerned should.check their original certificates/degrees. = =
-9, The appointment is School specuﬁc and non-tra.nsferable duung the currency of contract
‘ period: . ’
10.  The In-Service car,ldldates shall not be allowed to join and shall. not.be handed over
charge by the EDO concerned. - kX
11..  No TA/DA etc. will be allowed to the appomtees for JOlnang duty. _ '
“12.  Charge report shall be submltted to all concemed

o Secretary . .

: Endst No. Even No. and date T
Copy forwarded for information and necessary . action to the:
" 1. Accountant General NWFP Peshawar . - S
2. District Account Officer concérned. ' o ‘
.3, Difector Schools and Literacy NWFP, Peshawar
‘1 4. . The Executive District Officers (S and L) concerned. .
5. - Principal of the Schools concerned. -
. 6. Officers concerned * :
7. PS to Minister for Education,’ Government of NWF .
T PSto Secretary Schools and Literacy, Govemment of NWFP
. S -~ (Muhammad Tariq Khan)

Deputy Secretary (Admn:) --

selectees of the NWFP Public Service Commlssmn which ever is earlier. This order will '

satisfactory. In case of misconduct théy will be proceeded agamst under the Removal L
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e L THE [KHYBER PAKHTUNIGIWA] o RN -
EMPLOYEES (REGULARIZATION OF SERVICES) ACT, 2009 ‘
(4 [KHYBER PAKHTUNKHWA] ACT NO. XVI OF 2009)

[F irst published after having recetved the assent of the Govemar of the [Khyber
Pakhtunkhwa] m the Gazette of ¢ [Khyber Pakhtunkhwa] (Extraordmary) dated the
. 24" October 2009] .
ACT ’ I

<

" to provzde far the regulanzanon of the services of certain. employees o
. appomred on adhoc or.contract bas:s

. WEEREAS it is expedlent to pmwde for the regulanzanon of the services of
certain employees appointed on adhoc or' contract basis, ini the public interest, for the

3 purposes' heremafter appeann g,

. Iti is hereby enacted as follows - &

-

1. Shert fitle and commeéncement. ——(1) This Act may be called the [K.hyber L
.Pakhtunkhwa] Employees (Regulanza tion of Servnces) Act, 2009. - | )

{2 It shall come 1nto force at once

B T Deﬁmtlons.—-(l) In ttus Act, unless the context otherw1se feqmres

®.  “Commission” means the [Khyber Pakhtun.khwa] Pubhc R

Semce Commxssum

. (aa) o contract appomnnent" means appomtment of a du[y qualified =
" person made otherwise than in accordance with the prcscnbed R
“method of: recmltment . :

() . employee mcans an adhoc ora contract employee appomted o
"~ " by ‘Government oj adhoc or contract basis or second'
- shift/night shtft but does not include the employees for project
. postor appomted on work charge: ba81s or who are pald out of
. contmgem:les, : : . :

L

’s.mmma v:rle Khybe:hkimmkhwa ActNo. IV of 201 |
‘Substituted vide Khyber Pakhnmkhwa Act Na. IV-of 201 I

- *Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011 - - - e
. ;Substituted vide Khyber Pakhnunkhwa Act No. IV of 201 o L
' vSuhsumdvldeKhybul’lkhmnkhmAnNo IV of 2011 v : L -

'Suhsunnnd vndeKhybq‘ PnkhumkhwaA:th Vof2011 .

AVTESTEL:
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(€) " . “Government” mesns the_.GoAvemnAleh't_ of the [Khyber .
' Pakhtunkhwa}; . S : o

o (d). j'“Gchmiz_lént’Deparﬁﬁent” means any department constituted - .
.. under rule 3 of the '°[Khyb.e'r Pakhtunkhwa] Government . - .
» .Rules of Business, 1 985, and does not include any section.ofa . -

. Department Or an organization which is federally funded; -
© (e i “lawor rule” méans the law or rule for the.'"tix'n'é being in force. - P

.. EBoveming the selection and appointment of civil servants; and-..." " -
) N 0 .f‘posf" eans a post un_def Gé_vémm‘
A | recommendation.of the Commission, .
o ',-(2) R The;expr&ssion's «

‘ adhoc or:cbhtﬁﬁct: appointment” and “civil servant”
shall have the same meanings as respectively assigned to - th

_ em in the ''[Khyber :
" "Paklitunkhwa) Civil Servants Act, 1973 ("[Khyber Pakhtu

oty

w

i affected.

i :sm.md vide Khyber Paih

- under this Act
. their continuous

nkhwa] Act No. XVIIT

Provided that

‘the service Promotion quota of all service cadres shall not be-

: " i ' ,' e mmencement of this .
" Act;are to.be appointed to the respecti ice i ;
.. date of appointment, -~ )

"(2) . - The sem“orify intex'si;.of the employees, "whos_e sérviccs a:e"rc’gulmizgd ‘ :
within the same service or cadre, shall be determined on the basis of R
s officiation in such servie or cadre: - , c ' '

tunkhwa:Act No. IV of 2011

‘swmwwnybamwummgquon R Coe e
"Slsbﬂinnedﬁdgnybwﬁkhmhwaﬂ:ﬂ%; of2011 - - - o AL oo
“Substituted vide Khyber Py mkhwa Act No. IV af 201} . o ) g .
B i o kTS v .
.‘A
v
L ]




55

s

Ao

ey R ol S i SR S D S S N T T AR S e
T 5 . - . . A .". AP . i .

B e
, .

.3’7\1,&5 erevo

.

o 4A. Overridiilg effect.'—Notwithstaﬁding any thing to the contrary contained in

* ' any other 1aw or rule for the time bemg ip force, the provisions of this Act'shall have-.
- -an ovemdmg effect and the provisions of any such law or rule to the extent of
S mconsmtencyto this Act shall cease to have effect - : :

5. peal —The North-West Fronuer Provmce Employees (Regulanzatlon of
'Semces) Ordmance, 2009 (N -WFPt Ordmance No: VII of 2009) is hereby.-
_repealed. .

" Provided that if the date of contmuous oﬂ'lcmtxon in the case of two or more ;o
' employees is the same, the employee older in age shall rank’ senior to the younger .
- -one, ST : : .




R Qazn Javed Iqba}', DM, GMS Ghari Sanan, Hanpxir
- Qazi Behram, CT GHS Daman, Hanpur
- Nasir Ah A. W. I GHSS,.Baghra, Hanpnr

'Qaszikandar PST, ‘GPS, Changi Bandi, Hanpm' IR
s 'Qam Shahecanbal SET, GMS, ShahMaqsood,Hanpur T

Azrz Bﬂ)l, CT GGHS Khohan Baia, Hanpur
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- .Cemﬁed to be True Capy

; anghCaunA‘d Bench S R
(Authorized Under Se: 75 Evid Oxdns g
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S
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‘.

o Govemment of Khyber Pakhtonkhawa, through Secretary Elemcntary and
Secondary Education Peshawar, . e

- .Chief Secretary, Govt. of Khyber Pakhtonkhawa, Peshawar.

. Director Elementary & Secondary Education, KPK, Peshawar,’

Pakhtonkhawa, Peshawar. ‘

RS

-

m_gmmu UNDBR ARTICLB
CONSTI'I'UTION OF

li//H
¢ 7\4 o -
= PAKISTAN 1973 AS AMENDED UPTO DATB

-

Addt:ional Reg:strar
,' v Pesl rngh Couit = .'
Abbo?a ad Bencu

Respeeélly hcweth e . B

}AbdullahJaved,CT GMS Kaneer, I-Ianpur, c A ,'-""’"371 g

.- Executive Dlsmct Oﬂicnr, Elcmentary & Secondaxy Educauoii, Dlstnct
. _.‘ . Hmpur . s \~

\
. Secretary Law," Parhamentaty Affa.lrs and - Human Rxghts Department,
** Khyber Pakhtonkhawa, Peshawar.

Secretary  Establishment : and Admmsuanon Department, Khyber..
BN B .;.RES;’ONDEN’I“S-J

199' OF '
ISLAMIC REPUBLIC OF T

gt o et




.Date’of.O:rfdeﬂ?’ T

f Proceedings - . .1

Qrderr other Brocesdings with ‘Signn

I

) »\t:! gench g
- 75 E~nd Qrdns:t-

24112026 |

. |Present; .

¥ mgstifutwnaf

wh"ch tha »present »r:onst“t‘utional petitron arlses are tﬁat |

are employees" of Govemment of KPK e
~  Educatlon l3“’3Partment workifig ‘agaxnst different posts of|.

i 1he petmoners'

¢ the: petltioners

Y

N ,General for the respmdents;

3

» "lt is;.- therefore, pra yed*ttrat .on accaptancef -
. -of instant petition- this. Honom'able Court

“may he pleased to ‘declareithe aboveé stated o

- #ct of responderits.as; illegal, void, violative; .

. of fundamental rights: and‘m ft’ecﬂve agon. - f

- the rights  of

- ! respondents. be

2.

directed ‘to Ppromote ‘the:

©. With their own 'n serniority: list withoyt beihyg -
_nfluenced By the:

R temporary emplayae o
© - Any -other relief to which the
 petitioners: are deemed entitled 1 the
clrcumstances . of ‘matfer may: also. -be .

: ‘gnanted in: the interest ofjustice." A

Brlefly stated the - facts of the case aUt of

" .Sardar Muhammad Asif, Assnstant AQVocate R

By means of ﬁlmg ihls e
petttion under Arhcle 199 of the
'.'-.:;onstltutlon of lslamic Republic' of Pakistan, 4973, |
= peflﬁonel:s Abdullah Javed and others

have ;suught" the ‘

the: - pefitioners ‘ang < | .’

.senionty of «'adhoe/ B

W, Tah:r Hussaqn LUtha'hi,. :AdVOééfefqg,f'or e

 Pétitloriers w.e. 01/01/2009 Jri accerdance - i

foathiers; fhat i the ‘yeat. 2004, the. nmmmm anntion]




] for appeintment as’ subjeot speczallst m rasponse tq
advertisement puhilshed by the. Educatlon Department
T thaﬁhe petltleners qualzﬁed the T requlsue BATA test‘ and s
1 Tonsequeritly they*were appomteq 88 SUbJect‘ Speéfahst Y £
|om contract basis ?for a period of six miriths; Hhiat the|: % d
; cantract -of the pet;ﬁoners was 'extended on ’24 03 2006 A 5
T ihat durmg fhe sazd pened a Nuttﬁcathn was tssued by §

fhe department that in serv:c&teacherseappomted as SS ': "'_—v-. T
can obtain Jeave witfhout pay}, 88 such; the: peh‘ﬁoners Ty
ehtained leave wzthout ‘pay; ihrat on .20 10:2007 . the
, |eann ‘was*furlher exterided, huwever, the dep‘ariment £
o Jef’,_, ed tcr grant leaVe w:thout pay; wblch I:onstralngd th‘e E
B peﬁhuners tu quit -fheir centl:aotual sewlce Tt §1ri6ew'.'l_ P
12008 the: petmoners Were © déprived - from- aninual B
L 'mcremenl due:to Jeave. wlthout{ pay and when the posis R
’ fof ss were advertiged for appountrnent on: ze,gular basas, & i
the. penﬁoners benng in. service: feachers were, debarred kA
ito: apply,for theiposts. ‘Henee, thispetmqn [ . ' l:
;.3.‘ "1t was: malnly ‘contended by the. Leamad 3 ’
L _'counsel ‘fqr fhe peﬁtloners that after a falr tcompetluon, s
-1 petituoners, were:appointed as Subject Specialist (BPS: 3 ;- ; _._
‘. .;MG) onj coptract basls -as &’ stopgap -amangefiaht. L TR
RS U!tlmate[y; they left the. senvice:jon” 20*1032007 due to :
A refusaf of tha: *department tor sanchonr the lésve ‘wlthour L
pay, ihat dunng service. on canttact basis fhs ﬁeﬁhoners L
| were: mt granted increments’ that ift. the: year 2008 e
pbsts of suhjegt sPec[a]lst were adverﬂsed but the' . R
pehtlenerswere debarred 1o applyfon‘that posts; ﬂ;a" the S
: petutwners were appointed as sublect specfai[st*thaf inf R
T the meanwhite dua lo Nohﬁcaﬁon dated 2409 2008, the :
o serv:ces of the contractltemporary employees appo]'nted R
. as SSuor 8ST werg: regula"" d*th‘a? aftar assumrng the. ‘ £y
P charge :nihgir' jareri departmentthe petitioners becamd| i
* 1junier: to their colleagues and thelt senrefty Was also g S
" Vliabfe: abe rectiied.. - S e
"' _';4‘., -iAs against that learneu AAGsappeanng o,n e pa
behalf of resno‘n&ents argued that the gr]evahée of tha E
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] pemloners regardlng eénronty and grant of Jncrement e
" relates to terms; and condrtrqns gof a crvrl sservant andj. <
B : petrtloners bemg ctvrl servants’ can: urge | therr plea before
o {he Servrce Tnbunal and this: writ petrtlon is: nat
- 5"":‘; mamtamable, in view aof embargo placed lnder Al:trcle e
1212 of thie: Ganstuutton of Is!amle RepLIbIIe of Pakis:tan, AR

s Ar:guments heard Reeord pemsed.. s
8. ‘. ' Perusal of record reﬂects that the petrtiqners -y

o were the ‘permanent ‘employees. of the Educabon
L the terms and condltnons ‘mentioned- therein. |
" was: extended On; 24,03, 2006. It Is pertinent. fo: mentlon

| f'here that the- petitioners. ‘have:. joined: the caniractual
,emPIQYment" after obtaining leave.: from: their: deparlment '

ERET—S

‘ department In thie: meanwhrle, ion the promuulgation oj.
| the: North-West . Frontier  Pravince - Emp}oyees '

' sect[on 3 nf fhe 1bld,A;t

 Adncremients during the period of their cdniractuai

":Whlch ‘gan Be Ul‘ged before the: ‘Service " Tfibunal
| consfitited tinder Arucre 212 of the Censbtuﬁdn ‘of

- islaniic: Republlc of. Paklstan 1973; whfch ‘as: exclusrve PR
- jqrrs’dictlon 1o ad;udrcate upoﬁ the mafter re!atlng tof Lo

: ] Department. 'L'hey were serving in different cat_egenes
penod ot“ six months vide Noﬂﬁdation dated ‘ID 09 2005 i

T However the cdntractual emp!oyment of the ,petrtnqners" ,

hQWever,-on 20.10.2007 the depantmentirefised to grant] . B
- l‘eave ito. the, petitioners- withott; payand uitimately they a 5
3 left thelr contractual emp!oyment and Joinedjhelr parent- R

.. (Regula@zatron of. Servrces) Act;, 2009‘ the semce ofthe . e

1 The : on]y gnevance of the petltloners rurged;
4 before us is that; aftér joining thelr previous servics; they|" 7. 1=

: have. become jUI‘lIOI“lO their: qo!leagues :and they were riot ) e
'l sonly deprived:&f: thejr promation but slso-frori thia. annual - .

! ?Lemployment Admntedxy, the- plea urged . before ys|" LW
{ pertains ito the tatms -and conditions. of wivit servant;| - .




‘Corn fut. Aanch

1|

8 j"' For'What has been discussed"heremabove,'

-terms and condmons of a-civil seryant. s

‘this petltlon is: dtsmlssed belng not malntainable ._

v

i beat Ilbeﬁy fo kniock At

However the petltlﬁners.s

fhe door of the competent iotum for redressdl of 1he1r*§

gnevanoe |f“se desured

Y ansounser. -
{Pt2411.200, :

- 33 Evid Ordns: W S
C ST
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-g, Ut BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
i . ‘ L e ‘.. - .. PESHAWAR S - _

 APPEALNO. 2¥S6 /2021 -
S Abdullah Javed, SST (BPS-16), .~ . = .. PSR o
. AS.D.E.O (Male), District afpur.. . . .. T T
‘ _— '- i .ll~lIl!l.".‘.l‘.llllll."’; uuuuuu .l.l'.:-‘ll;I?I'IIIAD‘(.ll..l.,-.:I-!l‘lll.‘l APPELLANT .

. 1- "The -Secretary Elementary and = Secondary *Ediication

S~ . - Department;, Khyber Pakhtunkhwa, Peshawar, -~ =~ - -
... 2= The Director. Elementary: ‘and- Secondary Education
- Department, Khyber Pakhtunkhwa, Peshawar.

' "-.3= . The District Education Officer, District Haripur, =

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA _SERVICE , TRIBUNAL. ACT, 1974

NOY PROMOTING THE APPELEANT TO THE POST OF S.S g
BPS-17) W-E-F 2009 I.E. FROM-THE DATE WHEN THE- .

/- ADHOC/ CONTRACT SUBJECT SPECIALTST BPS-17)
7 " HAVE BEEN REGULARIZED AND A

ND AGAINST NO. ACTION

ITHIN'THE STATUTORY PERIOD

- Tribunal deems fit that may also be awarded in favor of e
: "-."-th'eagggéllant. L s
< RISHWETH:- | - - |
.- ONFACTS: - - P |
, 1 .'.r,.hét:. the""abpellaht‘:' is'vt'he',e‘mpl'oyee of . the- .respOr')dent' -
R _department and performing his duty as SST (BPS-16). -~ . -

- 2 That i,ri'fh_e. yeér:'2004;thé, respondents askad éppiicatio'hs for ..

o -after appearing in the test conducted through. EATA, the -
- appellant was appointed on the post of S.S (BPS-17) on ™

. ’ Il'l")'tlli.lll'l!‘ll‘l'llll.lll"llsl.ll-l!..l'll-ll‘l.llllll;t RE_SPONDENTS Lo

AGAINST "THE. INACTION OF THE RESPONDENTS BY .

.- IAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT. L

the: post of Subject' Specialist (SS) on contract basis. That ..~ -

contract ‘basis fof a -period of six manths. Copies of the = .



. -advertisement -and -appointment order are -attached as
' “ ann_exurell"l'l‘.ll;liill:.l,ia:l'.lila:cv.-;l:--.lll.-‘-.a.l.ll'a-.nxnlo'c-baanncuooa.-clula--A&Bs.--.' -

x »"T'hat'it is- pertinent to mention héré-.that,thef'coht‘ratt period

.. .

.+ dated 24-03-2006. Copy of the notification dated 24-03-2006 -

n'uuinluulu.ou- ----- .........._.u.c. o

4 . ~

. That it js worth to mention here that-a hotification was: .o
- issued by the -respondent - department . that in-service” 7 1
- teachers appointed on contract basis.as SS should get leave - -+
without pay and the same was granted to the appellant by - - ¢ -
. the department vide order dated 15-09-2005. Copy of the

. order dated 15-09-2005 is attached aS ANNEXUIE vaeereenennssD.

~ Thatiit is pertinent to mention her that the entry with regard "

.. -to the leave without pay was made on the service book of - -
.~ -the ‘appellant. Copy of - the service book is attached as+ ..
7 ANNEXUTE wiaviverssrnnsenses avivereirennsiussransi

o - o
SsaERNEaERS duseun STABAINNNRTUSNGUDD sassxapevunn SErBaIRuNaES IE. -

. .once again renewed/ extended vide notification dated 20-10-- . ¢

- +.2007, but the department: refused to ‘sanction: leave without- -~ ..
_pay to the appellant and thus the appellant was deprived'to

.- continue serviceas S, . . S

That vide advertisement dated August, 2007 the posts of S5 . ..
- ~Were once again' advertised but through this: advertisement
" the in-service teachers were deharred. to appear in the test, = . -
..~ hence the appellant was also not allowed to be appointed/ - ..
- - selected ‘on the post of SS on.contract basis. Copy.of the. =+ = ="

-advertisement is attached as annexure TITCTTRIPRRPRRNAIN

That it is important to ‘mention- here’ that before. regular .

* appointment of ‘the contract appointees were regularized = - 7. .

.=+ vide -Notification dated 24-10-2009 and 11-12-2009 and -

., thereBy permanently’ -depriving the.’ appellant from: . -
appointment on. contract basis on the post of $S:as well as ~ .

- through this' regularization the right of promotion of the . =

. regularization Act dated 24-10-2009 and notification dated T
- 11-12-2009 are attached as anNEeXUre..uuumsmsivsssssnenG&H,

“That - appellant "'.f_eeii'rig- gggrie\?ed frorh “the action of the.
. respondents and from the impugned: regularization dated 24-

- .. departmental - appeal followed by -a- writ petition’ No.. 741- .~ -

~ - Bench :which was. decided" on- 124-11-2020 with. the”
" .- observation that. the matter pertaining to terms "and -+

. was renewed/ extended for anather period vide notification = " .

. .'ﬂ'That‘é'ftgrf the -jekpiry’l:d’f..l;hé contract period the same was - - - -

- . appellant to the post of SS was also curtailed. Copies'of the = .

- 10-2009" and notification ..dated 11-12-2009, ' preferred - -+ . -

- A/2010 before the August Peshawar High Court, Abbottabad:. .~ -

- “conditions therefore, - "For  what has. beeri 'idisctqssedji; ,' e
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L :I.O That havrng no other remedy the appellant preferred the
‘ _' lnstant appeal on the followrng grounds amongst- others '

GROUNDS

,{C’j..

heremabave, tlus petltlon IS dlsmlssed bemg not .

. .maintainable. However, the petltlaners shall be at=

. liberty to knock at the door of the competent forum -
: for-redressal of their grievance, if so desired.” Copies - . - -
. of the' departmental appeal, ‘memo" of. wnt petition _ and .- oo
. Jjudgment - - dated . 24-11- 2020 are’ attached as - ..

' ’annexure sivvesnesessinssnenassnaataensinneen wrsveiiend, 30

5 &K . : SLLALLCLLL LT . g

That by not promotrng the appellant to the post of S S (BPS- L
17) w-e-f 2009 i.e..the daté when the adhoc/ contract S.5
(BPS-17). ‘have ‘been" regularized with all back benefits .
including senlorlty is agalnst the law, facts, norms of natural DAL
justice .and" materials on the record hence: hot tenable and: -

liable to be modrf ed/rectified to the extent.of the appellant

be promoted w-e-f 2009 with all. back benefts rncludmg‘ N

senronty

_~. That appellant has not been treated by the respondent S
Department in accordarice with law and’ rules on the subject . .
- noted .above and. as such the: respondents wiolated: Article 4. -

and- 25 of the Constltutton of Islamrc Republlc of Paklstan T
41973 :

: That the treatment meted out to the appellant is clearly' S
based on’ discrimination and.'malafide and as such the -

respondents vnolated the pnncrple of natural ]ustrce

'That appellant is fully entrtled to be promoted to the post of -
- S.S (BPS-17) w-e-f.2009 i.€. the date when the adhoc/
contract S.S' (BPS-17) have been regularized with all back -

-benefits including seniority in light of the section 9 of the

- Khyber Pakhtunkhwa Civil Servant Act, 1973 read with the -
-~ Khyber Pakhtunkhwa Civil Servant (Apporntment Pl’OITlOtIOl'l S
‘ and Transfer) Rules 1989 '

'That appellant is also entrtled for h|s promotlon w-e—f 2009 '

: wrth all back benet‘ ts..

That respondents vrolated Artlcle 38(e) of the Constrtutlon of
~Islamic Republic of Pakistan 1973, according to which state

- is-bound to eliminate disparity in the income and earning of DR
.~ individuals  including persons in the setvices of the @ . -
- Federation, thus in light of the above quoted” Article-of thé - . . -+ "
- Constitution the respondents are duty bound to promote the

o appellant to. the post of S.S (BPS 17) w-e-f 2009 i.e. the




.. Dated:.08- 01~2021

S date when the adhoc/ contract SS (BPS-17) have been G T

regularazed wnth all back benef ts lncludlng semoﬁty

. G-.."'That appetlant seeks permlssmn to advance other grounds
L : and proofs at the tlme of hearing. '

“ltis therefore, most humb!y prayed that the appeal of the ‘

. appellant may very gracnously be accepted as prayed for, . "
please - '

. ARPELLANT

ABDULLAH JAVED

‘THROUGH. B R -
NOORM HAM AD KHAT'I'AK
KAMRAN KHAN |

" geRrarooq

" SHAHZUL _I-'I?:YQUS_A.FZAI g

MIR Z MAN SAFI
ADVOCATES
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. Service Appeal No. 2756/2021
: " Date of Institution ... 27.0%.2021 |
: Date of Decision - ... - - 02.02.2022

 Mr. Abduilah Javed, SST (BPS-16) ASDEO (Male), District Haripur. * .~~~
e - (Appellant) -

R T LA PN A R Tt SR I R 10 It 0 e e i o e

 The Secretary Etementary & Secondary Educatton Department Governmenl. of .
Khyber Pakhtunkhwa through Chief Secretary, Peshawar and threesothers. .
- o - (Respondents) -
g a
¥

g Noor Muhammad Khattak SR

" Advocate . : For Appeliant

' ,Muharnmad Adeel Butt, B For'respondent_:s- .
Additional Advocate General o
\

| AHMAD SULTANTAREEN . o CHAIRMAN -
. ATIQ-UR-REHMMN WAZIR . .. MEMBER(EXECUTIVE)

e

pec
IS

JUDGMEN , : o
TIQ-UR-BEHMAN WAz;R MEMBER( Y- This single-

Judgment 9hail dlspose of mstant service - appeal as well as +the foilowmg o

connected service appeals ‘as common questlon of law and facts are mvolved
2 therem.. S o
g L L o K . “

1. 2757/2021 titled:, Qazr Javed Iqbal
2 2758/2021 titled Nasir All
3. 275972021 titled Qa7 Behram |\

4, 2760/2021 titled Qaz Shaheen Iqbal- |

z' 5. 2761/2021't|t!ed Azra B,Ibl :
g 6. 2762/2021 titled Qazi Sikandar

s o ._"~‘uatfuac'°$'v"
' - . Advotuia .

. ! .




‘ Q - .02, . Brief facts of the case- are that the appellant |s employee of the

L respondent department and performmg duty as SST (BPS-16) In" the year .
,.2004 the respondents rnvrted applrcatrpns for the post of sub]ect spec1altst -on ' o
o -contract basrs and after due process of selectlon the appellant was appornted -

as, Sub]ect Speclalrst (BPS-17) on contract baszs for a penod of srx rnonths vrde i

. order dated 10- 09 2005 The contract penod was renewed/extended for o o

another penod vrde notlﬂcatlon dated 24. 03 2006 It is worth to mention here :

- that a notrﬁcatlon was |ssued by the respondent department that rn servrce .
E ’teachers, who are also appomted on contract basis as SS(BPS—17} should get
- Ieave without pay from thelr ongrnal post of SS(BP5~16), if they. want to
'..contlnue therr contractual apporntments. _The appellant applled for extra
ordinary leave, which was granted to the appellant by the- departrnent vrdel,
‘ order dated 28 02. 2006 It is pertrnent to mentron here that the entry wrth

T regard to the Ieave wrthoot pay was madeon the service. book of the appellant '

After ' prry of the contract penod the same was once again renewed/extended :

vjdes notlf‘ catlon dated 20.10: 2007 but the department refused to sanctlon

leave wathout pay to the appellant and thus the appellant was deprived to

" continue servrce as Sub]ect Specrallst on contract basrs, ‘hence the appellant
returned to his ongrnal post of SS (BPS-16) ‘Vide advertlsement dated August
’)007 the posts of Sub;ect Specralrst were once agam advertrsed but through

this advertlsement the in- servrce teachers were debarred to appear m the test

‘ hence the appellant was-also not allowed to be appomted/selected on the post
- of SS on contract bas:s In the meanwhrle the contract appomtees were
regu!anzed vrde notrﬁcatrons dated 24, 10 2009 and 11.12. 2009 and tnereby
_ permanently deprrvmg the appellant from apporntment on contract basis on the:. o
post of SS as well as through thrs regulanzatron the rlght of promotron of the | '
' appellant to the post of SS was:also curtarled The appellant feelrng aggneved. |

: |
from the actron of the respondents and from the rmpugnecl regularrzatlon dated

NS e ) A' -
: utusmv'

oA AT

. 24 10 2009 and notrﬁcatlon dated 11. 12 2009 preferred departmental appeal ’

- . . . - ' %""’-:’ “. T ‘
R S R _ ‘obctl’uecﬁ"‘v
: : ‘ o S r.rlvm.h‘&'
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{ - 7:,5- followed by a Writ Petltron No 741 A/2010 before the Honorable Peshawar -

¢ o ngh Court Abbottabad Bench wh:ch .was decrded vrde Judgment dated

24 11 2020. with the observat|0n that the matter pertamang to terms ‘and

-

."lcondrtlons, therefore, the petrtron Was dlsmrssed berng not . malntarnable
However the thtthﬁEl’S were g-ven llberty to knock at the door of the '

‘ competent forum for redressal “of their grievance, |f S0 desired, hence the
appellant ﬁled the’ mstant service appeal with prayers that the appellant may b
be consrdered for promotron to the po.;t of subject SpeCIallSt (BPS—17) with :

effect from 2009 i.e. the date when adhoc/contract S5 (BPS 17) had been =

' ‘ regulanzed w:th all back benel'“ ts including semorety

- ;03; o Leamed counsel for the appellant argued that by not promotmg the o :
appellant to the post of SS (BPS 17) w.e.f. 2009 ie. the date when the ad-
hoc/contract % S. (BPS 17) have been regularlzed wrth all back beneflts

uding senlonty is aqalnst the law, facts, norms of natural ]UStICe and Y

'. materlal on the record hence not tenable and llable to be modlﬁed/rectlﬁed to
the extent of the appellant be promoted W ef 2009 wrth all back benefits

§ mcludmg semonty, the appellant has not been treated by the respondent - .

department in accordance with law and rules on the sub]ect noted above and . -

as. such the respondents\wolated Artlcle 4 and 25 of the Constltutlon of Islamic ‘

¥ e

Republac of Pakrstan 1973 that the treatrnent meted out to the appellant is
, . )
clearly based on dlscnmlnatlon and malaﬁde as such. the respondents vrolated ’

A P TR

the prmcrple of natural ]ustlce, that the appellant is fully entltled to be :

vy

' promoted to the post of SS (BPS- 17) w. ef 2009 i.e. the date when the ad-
hoc/contract SS have been regularrzed wrth all back benef‘ ts mcludmg semorlty

in light. of Sectlon 9 of the Khyber Pakhtunkhwa Clvrl ‘Servants Act 1973 read g

R
:3;/ ﬁ with Khyber Pakhtunkhwa Civil - Servants (Appomtment ‘Promotion - and .
;/ 511 Transfer) Rules 1989; that the respondents vrolated Article 38(e) of the
': AN

FEEN

: ;,? g Constrtutron of lslamlc Republlc of Pakrstan, 1973, accordmg to Wthh state is
7 LR
b
& : bound to ellmlnate dlsparlty in the 'ntome and earnlng of individuals mcludrng D _
AT ._ Tl—- ;
8 : ' '
X "o b tr?tﬁ c(-';w
i* rtuvac'n*‘ e
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servies
‘b‘..".'\vﬂ L

,.persons ll’l the servrces of the Federatlon, thus in light of the -above’ quoted

: Artrcle of the Constltutron the respondents are duty bound to promote the

i appellant to the post of SS, (BPS 17) w.e.f. 2009 i.e. the date when the ad-

kL

oc/contract Subject Specrallst have been regularlzed wrtp all back beneﬂ

04. Learned Addltronal Advocatc General appeanng on behalf of .

espondents has contended that the respondent department advertlsed some

A posts of Subject Specrahst BS»17 purely on contract basrs for a penod of six
'months in the year, 2004 that the contract wds - extended for further Slx

-months m the light of- notrﬁcatron dated 24.03.2006; that as per terms and ’

condltlons |n~servrce teachers were not allowed to apply against the post of six

month contract belng regular employee of the department He added that

matter was also decrded by the Hon'ble Peshawar ngh Court Peshawar in Wit - -

Petition No. -2905-?/2009 titled “Atta Ullah and others Versus The Chief *

Secr tary Khyber Pakhtunkhwa etc.” which was drsposed of in the followmg

that the Act, XVI of 2009, commonly known as (Regularization of
Sen/‘rces) Act, 2009 is held as be_neﬁcial and rernedial legistation,
to which no 1nterference is athsable hence, upheld

" (i) - OfflClaI respondents are dlrected to. work out the backlog of the |
promotton quota as per above mentroned example, wrthrn 30 '

days and ronsrder the in-service employees, til the backlog is

_ recrurtment.
05. - We have heard learned counsel for the parties and have
- perused the record.
:', ) " --‘ ) ' - . . . 2 .
: 0,6.. Record reveals that the appellant was serl'vmg ‘as sub;ect-

SpECIaIISt (BPS 16) agamst a regular posL. In 2004 some posts of sub)ect

specrallsts in BP5~17 were advertlsed and the appellant also applled for the a

washed out tl|| then there would be complete ban, on fresh '
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\,i ~ same through proper channel and Wlth permzssron of the respondents and

o

was selected and appounted as ‘such vrde order dated 10-09-2005. for a
penod of six months WhICh was further extended for another perldd of six
months vrde order dated 24~ -03- 2006 In the meanwhlle, the respondents
|ssued a notification dated 15-09- 2005 that m—servrce candldates who W|sh

“to ]om the contractual post of SS (BPS 17), can join- the post wrth the
condition that elther they shall resrgn from their exlstlng post or get leave

-‘ ; wnthout pay from thelr regular posts In complrance the appeltant
l requested for Ieave wrthout pay, which was granted vide order dated 28-
L 02 2006. The contractual penod of the post of SS(BfS~1'7) was, aga:n

extended for arlOther perlod of Six months vrde order dated 20- 10 2007

.previous leave wuthout pay, thus the appellant was compelled to return to

i
hls onglnal post of SS(BPS-16) In august 2007 the posts of SS (BPS-&l?)

appolntees were regularized vide order dated 24—10—2009 and 11--12—2009.

.

was admlssrble to hum as per notlﬁcatlon dated 15 09 2005 and secondly

~ hold force to the effect that uf he was granted leave w:thout pay, he would

have served ‘agamst ‘the contractual: post of SS- (BPS-¥7) till

-

F FER
.-"7:’ t 5 g ) ;
. ua.Ls:uyé

e osyyy oy
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-

but the appellant was not granted leave Wlthout pay after expiry of his |

~ wgfe again advertised, but ln serv:ce teachers were debarred to appear in -

/ the_ test, but before such appomtments were made, the contract.

l\ ‘ : '_ 07.' Ina sntuatton the. appellant was depnved of his contractial post .

of SS (BPS~17) in the first place due to refusal of leave without pay, which

' he was depnved of regulanzatlon agamst that post Stance of the appellant .

'regularization and he 'would have been regularized alongwith his batch- :
mates, but the respondents violated its own order dated 15- 09-2005 by

: not grantang hrm leave W|thout pay It is also worthy to note that the-;' R
| respondents mntually allowed ln-serv:ce teachers to work agalnst the..'

contractual post of SS(BPS 17} elther to. ohtam leave wrthout pay or resrgn -

from thelr “original post and later on refused the same facrluty wlthout'



'Lﬁ’ | //2/

' supersessuon of order dated 15 09 2005 ‘which however ‘was not-

I

warra nted.

‘ 08 -_"We are of ~,l;he considered_ opinion ‘that the 'appellant-has‘ not - ..

been treated in accordance with*'law, as the appellant served against the

o e — -..n.-v'.-'-‘ AP -

) contractual post of SS (BPS—17) alongwuth |"llS batch-mates for quite Ionger I r

- but just before its regu!anzatron, the appellant was refused leave wrthout o I

':pay, which’ compelled him to retum to hIS orrgmal posrtlon of SS(BPS 16), .
j " thus depnved h1m of the benef ts, whlch were admrssrble to him after his -
regularization agamst SS (BPS- 17) on the one hand ancl on the other hand‘ :
the .appellants promotson/semonty was also blocked by inducting huge -

number of BPS-17 'through their regularization The irregularity co‘r'nrnltted

i

- by {he respondents was refusal of leave without pay, which. however was
admlsslble to him under notrrcatron dated 15-09-2005 and whrch creaoed

the whole mess, due to which the appellant suffered for the unlawful act of E

the respondents. Equlty and fair play demands that the-appellant‘ must'

. _'_avail lghe be’néf ts accrued to hirh a‘gainst the contracfual post of SS'(lBPS- -

’ 17), Wthh was Iater on regulanzed and’ agamst Wthh the appellant served

- for qurte Ionger tlme but was lllegally detached from such post, Wthh

however was not yvarranted.

‘ ;09. In view: of the foregomg dlscussron, the lnstant appeal as well

as; connected service appeals are accepted as prayed for. Partles are left to .

bear thelr own costs Fule be consrgned to record room.

ou'ceo e T
02022022 - ¢ - o : S .

(AHMAD S LTAN TAREEN)

L (ATIO- R-REHMAN WAZIR)
CHAIRMAN pe tUTe cop¥’

MEMBER (E)

e hwunkhws I 4 "
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- Through‘l?roger Channel

‘Subject:

The Secretary, : - .
Elementary & Secondary Education Department, = -
Khyber Pakhtunkhwa, Peshawar.’

\.

o

. DEPARTMENTAL APPEAL AGAINST THE IMPUGNED INACT ION

BY NOT PROMOTING THE APPELLANT TO THE POST OF 5.5 . .

BPS-17) W-E-F 2009 1.E. FROM THE DATE WHEN THE ADHOC

CONT-RACT'SUBJE:CI' SPECIALIST HAVE BEEN REGULARIZED.

R‘es'pecte‘“dSir,' R e o

“That the appél!ant is the emplbyee of the respondent department and

performing his duty as SST (G) (BPS-16).

. That in the year 5004 the resp_ondénts invited épplications for the post of

; - Subject Spé,ciélist (SS) on-contract basis whereafter the appellant applied for
 the said post. That after appearing in the test conducted through EATA and

after successfully passing the exam and other codal formalities, the appellant

_was appointed on the post'of 5.5 (BPS-17) on contract basis for a period of six - '

months and was subsequently appointed as SS Islamiyat (BPS-17) at GHSS - -
Butyal, Shangla post vide order dated 10.09.2005.. '

That astonishingly vide para No.1o of the terms and condition of the
appointment order issued- by the respondent department stated that
candidates already in service cannot join the post of SS,(BPS-37) and the.
concerned District Education Officer also refused to take charge of the
appellant. | ' : ,

That it is important that the - advertisement issued by the respbnclent

“department for the post of SS (BPS-17) did not mention that in-service

candidates shall not be allowed to join the said post.

Thatitis per{inent to mention here that the colleagues of appellant alreadyin : = |
service after successfully passing the same exam were appointed against the -
post of SS (BPS-17) and their contract period was renewed/ extended few

times by the respondent department and later on they were reqularized vide

regularization Act, 2009. )

That by introducing the Act ibid some of the colleagues of the ébpéllant who

were not allowed any more to perform their duty under the pretext of term - |
and condition No. 10, knocked the door of the Honorable Peshawar High Court .
Abbottabad Bench in writ petition No.741-A/2010 which was decided vide

judgment dated 24.11.2020 with the observation that the matter pertainingto

terms and - ‘condition, therefore the petition was dismissed -being not
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" maintainable, however the petitioners.were given liberty to.knocked at the
- door of the competent forum for redressal of there grievance. e

7.  That Colleagués of the app.e'llant then filled appeals before this Honorable ..
-+ .tribunal and that were decided vide judgment dated 02.02.2022 in appeal No. ‘
‘L 2756/2021. ' ‘ 2 ‘ . )

GROUNDS:

A-  That by not promoting the appellant to the post of S.S (BPS-17) w-e-f 2009i.e.
the date when the adhoc/contract S.S (BPS-17) have been regularized with all

" back benefits including seniority is against the law, facts, norms of natural | -
justice and materials on the record hence not tenable and liable to be

" modified/rectified to the extent of the appellant be promoted w-e-f 2009 with
all back benefits including seniority. - : S -

'B-  That appellant has not been treated by the respondent Department in -
" accordance with law and rules on the subject noted above and as such the
‘respondents violated Article 4 and 25 of the Constitution of Islamic Republic of ‘
Pakistan1973. - s ’ : o

"~ ¢-  Thatappellant is fully entitled to be promoted to the postof 5.5 (BPS-17) w-e-
f 2009 i.e. the date when the adhod/ contract S.S (BPS-17) have been

: regularized with all back benefits including seniority in light of the section g of
. the Khyber Pakhtunkhwa Civil Servant Act, 1973 read with the Khyber
Pakhtunkhwa Civil Servant (Appointment, Promotion and Transfer) Rules;

D-  That appellant is also entitled for his. promotion w-e-f 2009 with all back
o bengﬁts. L SR g . : ;o

s It is therefore most humbly prayed that on acceptance of this -
.o .~ departmental appeal the appellant may please be promoted to the
S " -postofS.S (BPS-17) w-e-f 2009 .. from the date when the adhoc/
" contract have been regularized with all back benefits.

’ YL ‘ _ . Yours Obedieqtly -
ADated:V\.\YL\Lb):l- T !‘%
: . -FAZAL-E-MAN .
| - | . SST(BPS-16), -
' GHS Dard Puran, District Shangla.
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VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| . ~ PESHAWAR. -
- ‘APPEAL No: . ___OF20__
o ~ (APPELLANT) -,
nmf E’Manem ______ (PLAINTIFF) |
| " (PETITIONER)
| o VERSUS | .
LT T ~ (RESPONDENT)
Govt Depf : (DEFENDANT)

IWe__ Bpelbnt

Do hereby aJpomt and constitute Noor Mohammad Khattak‘- |

- Advocate Supreme Court to appear, plead, act, compromise,

withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other

Advocate Counsel on my/our cost. I/we authorize the said
‘Advocate. to deposit, withdraw and receive on my/our behalf all

sums and amounts payable or deposnted on my/our account in the , -

. above noted matter

Dated____ /202 @

NOOR MOHAMMAD KHATTAK
* ADVOCATE SUPREME COURT
(BC-10-0853)
(15401-0705985-5)
 KAMRAN KHAN
‘ UmﬁROOQ-MOHMAND
. WALEED ADNAN

© MUHAMKMAD AYUB

Coome ADVOCATES

" Flat No. (TF) 291-292 3% Floor,.

Deans Trade Centre, Peshawar Cantt.
(0311~9314232) ’
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~ VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.
A 'APPEAL NO:______ OF20_

(APPELLANT)

Fami E-Mangn . * (PLAINTIFF)
M. (PETITIONER) -
o VERSUS _ o
S ~ (RESPONDENT) -

G;m/é ’ De,psz 2 (DEFEND_ANT)

‘I/We | /%/D/)p%nf

Do hereby adpomt and constitute Noor Mohammad Khattak .
Advocate Supreme Court to appear, plead, act, compromise,

- withdraw or refer to arbitration for me/us as my/our

Counsel/Advocate in the above noted matter, without any liability

. for his default and with the authority to engage/appoint any other
~Advocate Counsel on my/our cost. I/we authorize the said

Advocate to deposit, withdraw and receive on myj/our behalf all

sums and amounts payable or deposnted on my/our account in the -
- above noted matter ’

‘Dated. _/___J202 " @

CLIENT

NOOR MOHAMMAD KHATTAK -
' ADVOCATE SUPREME COURT

- - (BC-10-0853)
(15401-0705985-5)

KAMRAN KHAN |
- Umﬁkooq MOHMAND
WALEED ADNAN

. " MUHAMMAD AYUB

. omcE o ADVOCATES

. Flat No. (TF) 291-292 3 Floor,

Deans Trade Centre, Peshawar Cantt,’
(0311-9314232)




