»

S.No.

Court of
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Date oforder |

proceedings

16/03/2023

Misc. application No. 17272023

Order or other proceedings with signature of judge

The Misc. application in appeal no. 16650/2020 re-
submitted today by Mr. Afrasiab Khan Wazir Advocate. It is
fixed for hearing before Single ‘Bench at Peshawar on

. Original file be requisitioned. Parcha

Peshi is given to applicant/counsel.

By ghe order of Chairman
B

REGISTRAR

. o = e i e =R




The Misc application of Mr. Rehmat Ullah Dri'ver récéived toda.'y‘ie -on

5.03.20 rgy_.n..g.aa&eemt |s mcompiete on the followmg scores which is

returned to the counsel for the applicant for completlon and, resubmission within

15 days.

1- Wakalat nama in favour of applicant is not attached with the application.
2- Affidavit be got attested by the Oath Commlssuoner

cféf /ST,
t'/é"/‘3 /2023

REGISTRAR <&,

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.
|
Vir. Anuwcab Khan Wazn’ Adv
High Cour* hmhawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR |

M N‘o.-l_'&/zl)ﬁ

In execution petition No, 152/2021
Appeol No. 16650/2021'.!

Rehmo’r ulloh Driver (BPS-4), S/O Gul Rehmon Employee of Social

Security Ins’rr’ruhon R/O.South Waziristan............ ,.....~.'.f,.;...PETITIONER.

o VERsus

U The Director Generol Employee Social Securrly lnsh’ru’rron Khyber
~Pakhtunkhwa, Peshawar.” - » | .
2-The Commissioner Employee Socrol Secunly lnslr’ruhon Khyber .

| Pokh’runkhwo Peshowor - |
- v —e—— e CONTEMNOR. -
D " ..RESPONDENTSJ

APPLICATION FOR PROCEED[NG AGAINST DEFAULTERS[RESPONDENTS FOR' *
NON IMPLEMENTION OF ORDER SHEET T DATED 01.11.2022 OF THIS AUGUST
- IRIBUNAL IN LETTER AND SPIRIT IN EXECUTION PETITION NO. 16650/2021.

| ._Respec’rfully shewelh:

- Thc:’r the oppellon’r hod frled service oppeol No. l6650/202l
~ which was allowed in favor of the appellant vides: judgment
‘dated 05.01.2022. Copy of. Judgmen’r dated 08. Ol 2022 is
o’r’roched...;...' .............. e et senns A

2 Tho’r ’rhe responden’rs were reluc’rorn‘ to |mplemen"l the
Judgment. of this august tribunal against which: the pelllloner
filed. execution “petition’ before this August Trrbunol vide
Execution Pefition. No. 152/2022 Copy of execuhon pe’rn‘ron is
ol’roched..............\._.-..-..-.,‘ ...... cerrveeeeens asreonivessessnnsans Sevaeanesss ..B.

3- That of’rer frllng execu’rron pe’rlhon ’rhe Peh’rroner is relns’rcn‘ed o

- ~info service with immediate effect by the responden’rs Copy of
order dated 22. 09 2022 |s o’rloched as onnexure is oﬁoched
 veececenns D P PN RN o8

“4- That the on dated 01.11.2022 the Honorable Chairman of this
~August Tribunal clearly dire‘c’red that as reproduced .below “the,



~ Respondents are directed to modify the order in accordance
with the terms of the judgment and provide the copy of ihe
same to the petitioner within.a week. In case they do not do
that the petitioner may come again in contempt. The instant

execution petition is filed. Consign”. Copy of order sheet dated - -

01.11 2022 s o’r’roched as onnexure....,.;_ ..... i D.

g 5- That ’rhe pe’n’noner o’r’resfed copy . of order shee’r ’ro the
' responden’fs but till dated they are not mpiemenhng dlrechon.

" of the tribunal to modify. the order and benefits with effect from.

the dated. of Judgmen’f of this Augus’r fribunal. Copy of. Ieﬁer 3y
do’red 02. OI 2023 is of’roched as onnexure...'-....'...-...' ............... E.

I’r is ’rherefore mos’r humbly reques’red ’rhoT on occep’ronce of
~ this opphco’non ‘proceedings may very kmdly be initiated. ogonns’r
. the defoul’rers/responden’m -for - not lmplemenhng ‘the

. oforemenhoned order shee’r in Ieﬁer ond spln’r ‘

- Do’red 15. 03 2023

~ APPLICANT

o Th_rough: SR
- Afrasiab
Advocqie igh. Courf
Peshawar |
' Affldavﬂ

~1,-Mr.'Rehmat Ullah $/0O" Gul Rehman R/O South Wozrrls’ron Head
office Peshawar social seoun’ry Peshawar, do hereby declare and.
affirm that the contents of this opphco’non is true and- correct to, the

best of my knowledge and bellef ond no’rhlng has been conceoled -

‘-from this August ’mbunol sofar. . - e ,-—"/
Wd@

/ & 9> .
ManSubgh/atUllahSha/z@

' Senio Advoca
oty Pblicigh Cort
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. Date of Insti't‘utlon L
© Date ofrDecisi‘oh

Servrce Appeal No 16650/2021

o 05,0‘1.2022"

07.01.2021

'Rehmat Uliah S/o Gul Rehman Ex-Dnver PBS-4 Employee Soual Securlty ,.

Inctitutlon R/0 South Wazrrstan

(Appellant)

The Director General Employee Socral Security Insi ltutron Khyber Pakhtunkhwa, -

and one anot her

(Re .pondents)

Roeeda Khan,

- Advocate

A

Noor Zaman Khattak,
District Attorney

AHMAD SULTAN TAREEN

' ATIQ-UR-REHMAN WAZIR

\\T/,//JUDGMENT _‘
. ATIO-UR-REHMAN wazm MEMEER _(!_1 " Brief facts of e

For Appellant

For respondents

| CHAIRMAN -
. MEMBER (EXECUTIVE)

- o Vo8 S .

case are.that the. appellant whrle servrng as dnver was proceeded agarnst .on the :

.o ,
charges of mlsconduct and was ultlmately awarded with major punzshment uf

compulsory retuement form 5

ervice vrde order dated 10- 02 2012 Tne apper.aht -

filed departmental appeal wnlch was not. responded hence the instant suvrce

. appeal wn:h prayers that the lmpugned order dated 10 02- 201.4 may be sct aside

‘ and the appellant may be re-mstated in servrce wrth all back beneﬁts

.02 Learned counsel for the appellant has contended that the appcllant ha:,

: not been treated ll‘l accordance with la

W, hence |’llS raghts securecl and quart anteed

under C onstltutlon has badly been vrolated that the :mpugned order is vo.d as'it

Has becn passed wrthout fulr” lllng the codal formalltles that no ﬂnal ‘»i’lOWl ausE




: notlce was served upon the appellant nor any opportumty of defense was :

afforded to the appellant that the appellant was not assocxated wuth proceedlngs ‘.

1ot' the rnqulry, hence he was condemned unheard that the appellant was not

afforded " opportunity to cross-examlne wunesses that there is no prooF and

‘e\/ldence regardlng alleged charges leveled agalnst the appellant that "o

statenment of wrtnesses has. been recorded by the inquiry ofhcer in presence of ‘

the appellant nor the-'app'ellant was afforded opportunlty to cross—examme such

’W|tnesse5 that the. allegation so leveled are based on presumptlon as nothing

1
adverse had occurred due to lapses occurred on part of the appellant that- thele '

'ls no solid allegatron agalnst the appellant in the charge sheet rather such

allegallons spread over the whole career. of the appellant where the appellant is

held gullty for loose nut bolt of front wheel of the vehicle under hrs use, whlch l_l ,

an ev%)te/ allegation; another allegation 1s vrolataon of dlsc1pllne and rude

\/J M(IOF with staff, which is also factual in nature and whlch cannot be proved

-

wrthout conductlng proper mqurry, another a'legatron is that due to the appellant

vehicies of the department sustalned damage, whlch also . hcs not been proved

:'agalnst the appellant and is “only to the extent of allegatlon taat llTlpO.»ll’lg ma]or

, pedalty of compu*sory retirement from service on such petty allegatlons |'= unju<t

as well as un]ustlﬂed that the lmpugned order is v0|d ab initio, hence 1o
llrnitation runs agarnst such order that the appellant preferred departmenttl,
appecl wrth some delay but the delay occurred due to peculiar crrcumstancos in
his home town South Wamrstan where house and ploperty was des uoyed in

army operation and‘ the appellant was left homeless and famlly of the appell ant

shlfted to Peshawar for safety; that the appcllal it was n.entally traumatlzed botn

-

by terrorism at hlS home as well as due to compulsory retllement from service

and the res pondents were supposed to take a lenlent view of the situ *at‘on,' but

the respondents in utter vrolatlon of law and rule, |mposecl major penalty of

& ir compulsory retlrement from service, thereby snatched the opportunlty of earn‘ngl

tivelit: ood that the appellant was compulsory retlred from servu.e due 10 per orial



)@

grudge of the respondent with the appellant and was bent upon removrng the:f'
- appellant from service at any cost that keeplng I view the pecullar carcumstance
of the case of the appellant the appellant may be re- mstated in servuce with a:l |

E back benefi ts and the lmpugned orcler dated 10- 02 2012 may be set as;de
/ L 03. Learned D:stnct Attorney for the respondents has contended that since
3 ,

the |n|tlal days of. h|s appomtment on 27 02-1998 tlll hIS compulsory retlrement
performance of the appellant remamed unsatlsfactory coupled with complalnts at‘

T every St'ithI’l throughout hlS service period; that the entlre semce penod of the

' appellant was almost 14 years whlch is consr;trng of 20 complalnts, ‘19
' explanatlons and 3 show .cause notlces that upon : such allegauon of | f

. - 1rresponsxb|lsty, the appellant was proceeded agalnst WIthin ‘Ie'gal pararheter-s; that l.

‘departme/:pt»a‘(ppeal of the appellant is badly time barred hen(.e not tenable in

\ﬂ\wee/ye of law; that proper charge sheet/stalement of allegatlon was served upon '

vthe appellant, to which he responded but his reply was founcl not satlsfactory ‘
N T
.and he could not prove his innocence, hence he was awarded wnth major

i _punlshm.ent of compulsory retirerient from seerce.

04: We have heard le-arn_ed counsel for the parties and have perused the .

- record. -

05. I;lecord reveals that;th’ere is no sp_eclﬁc allega-tlpn,against the appellant in_
~“the cherge sheet/statement of:’allegations leveled against nlm;i rather' the
alle.gation‘s so leveled are ﬂlmsy-ln nature Funny part of it is' that' one of th'e
major allegatlon 1s that nut bolt of front wheel of the vehrcle under l‘llS use were
Ioose Wthh could cause future acadent Rest of the aliegatlons are regardlng his
rude behawor wrth c*tafr and his casual behawor Record would suggest that the

: responclents were bent upon removung the appellant from servuce on any pr et

1

. hence collected all such ‘charges spreadlng over hlS whole career and-based upon ‘

rys- his earlier lapses, the appellant was served w;th a charge sheet to which the

- appellant responded denying all such allegatlons,. In order to justify their stance,

YT WS R T AR e T Rt L) T E R T PTl ¥ oy
. .
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R o/ LJ
the reSpondents had projected the appellant vuth a tamted past whereas on the ”
strength of PLI.2005 Tr.C (Servrces) 107 and PlJ 2016 r.C, (Serv:ces) 324 :t_’
cannot be made a ground for awardlng penalty o a government servant
Needless to mentlon that the charges SO. leveled are based on presumptlon as
nothmg has been “proved agalnst the appellant whereas an accused cannot he

convrcted on presumphons Prosecutlon has to prove the. guilt of an accused

beyond alI reasonable doubt Rellance is. placed on 1991 SCMR 244 and 7002 PLC
(CS) 503.

,‘\
Y

,_06,. ecord would suggest that the appellant was nelther erved with -any
' showcause notsce nor-any departmental inquiry was conducted and the appellant i

was peralized summarrly on. ﬂlmsy charges wrthout adhenng to the method,

]

prescrrbewaw. _The Supreme,Court of Pak;:stan in its judgrnent reported_ as

&EP‘SEMR 1369 haveheld that in case of imposing major penalty, the principles

\\/‘m

of natural justice requIred that a .regular inquiry Was to be conducted’ln the
" matter and opportunity of defense and personal heanng was to- be provrded to
the civil >ervant proceeded agamst otherwrse crv:l servant would be condemned
unheard and maJor penalty of dismissal from service would be |mposed upon him

wrthout adoptmg the - requrred mandatory plocedure resultlng in manifest

rnjustlce

07. Moreover' It is a 'car'dlnal ‘pr'inciple of natural' justice‘ af -universal
appllcatron that no one should be coridemned unheard and - where there was
llkellhood of any adverse actlon aga:nst anyonc the . pnncnple ¢f Audi Alteram

Partem would require to be followed by provrdlng the person concerned an

opportunlty of being heard The lnqwry off icer malnly relred on hearsay wuth no :
solid ewclence agarnst the appellant. Mere rellance on hearsay and that too
wuthout confronting the appellant with the same had no Iegal value and mere.'
presumptron does not form basis for |mposmon of major penalty, Wthh is not"
allowabie under the Iaw We are, also mandful of the questaon of Irmrtat:on as the

YNCMaking w0 . """;-'!'-ur"(yy T S — T AR PR T T '.-—:.—.,"—:'-vf‘j'u.::‘(wﬁ X2 ~_;~.,t.---r~~ v e
o ’flng any c‘.”“’-‘Slf-ouu’nnl- Ult ?!-"‘ﬂ' .COC'I‘I C¥Fans ne CRwar T e :




- .

appellant preferred his departmental appeal with a srgnlﬁcant' delay, but smce the

lmpugned order was passed in vrolatnon of mandatory prowsmns of law hence nob

limitation would run for challengtng such order. Rellance is placed on 2007 SCMR
834, V\!e have a!so noted that the responcents have no case on merlt ex ceptA

llmlt uon and the Supreme Court of Paklstan ll‘l its- ]udgment reported as PLD

2002 Supreme Court 84 has held ’that wheae on merlts the respondents has no

case, then llmitatlon would not be hurdle in the way of appellant for getnno

justice} Supreme ,Court has observed that the court -should not be reluctant in

condoning the delay de’pending.upon' facts of the case under consideration.'We L

are of the considered opinion that‘ the appellant has got a sstrong case on rnerit,'..
‘ hence delay in submlssmn of departmental appeal is condoned and he deserve 10
-~ be treated on humamtanan grounds, as .the appellant belcng to an area whlch

was hit by terroriSm du_ring the périod and the appellant suffered alongwith his’

-~

family_and was diSplaced.

08. We are of the conSldered op:nion that the appellant has not been treated |

"in accordance wuth law and were compulsory retired from service without properz

: appllcatlon of law, hence the mstant appeal is accepted and the wnpugned order o

is set aside. The appellant i_s .re-lnstated in service. The mtervenmg period is

treated as,extra: ordinary Jeave without pay. Parties are left to bear their own

 costs. File be consigned to record room, I

ANNOUNCED
705.01.2022

(ATIQ UR-REHMAN WAZIR)
'~ MEMBER (E)
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BH—GRE THE KHYIBER PJ&KHTUNKHWA SERVICE TRIBL

| PESHAWAR
Execu’tmn petition No _1{_&_/ 202% /;7 - .

. Im appeal No 16650/ 2021

- Mr. Rehmat Ullah, Ex-Driver BPS-4, S/O Gul Rehnﬁari Enﬁpioy,ee- of

Social Security Institution R/O South Waziristan. ... L.PET«ITION ER.
K . VERSUS

1- The Director- General ‘Employee Social Securrty Instltution
Khyber Pakhtunkhwa. . '

2-  The Commissioner Employee Social Securlty Instltutlon
Khyber Pakhtunkhwa.

OO, .RESPONDENTS

E.KEWJION' PETITION FQR DIRECTING TH‘E
RESPONDENTS TO IMPLEMENT THE JUDGMENT
DATED 05.01.2022 IN THE ABOVE TITLED APPEAL IN
LETTER AND SPIRIT

R/SHEWETH:
1- That the above mentioned appeal has been decided by this
August Service Tribunal vides judgment dated 05-01-2022 in

favor of the Petitioner. Copy. of the judgment is attached as
annexure..........,..................., .......... [TTTRTTPTRRe avmeverenrannana A,

2- That the Petitioner filed the above mentioned appeal against
the impugned order dated 10.02.2012 where .upon the
petitioner major penalty of compulsory retirement imposed a.-

3-That after final arguments this a'u'gust Service Tribunai decided
the appeal in favor of the Petitioner with the directions that:- -

"we are of the considered opinion that the
appeilant_has not.been treated in accordance
with law _and were compulsory _retired from
service without proper application of law, hence-

N the instant appeal is accepted and the lmguqned

order is set aside. The appellant is re-instated in -
service, The intervening period is treated as exéia
ordinary leave without pay. Parties are left to

. bear their own costs. File be cons:dered to record
- rooim”, :

¥

4- That Petitioner after obtaining attested copy of the Judgment
submltted before the respondents but the respondents are not
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KHYBER PA KHTUNKH WA
Fmployees Socral Security lnst:tw(,m‘}

.Small Induxlnes I-S'tare Kohat:Rdad. 'J’:.sl'
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ORDERNO___ DG - i 3

’i l

: in comphance with Judgment / order paeqed by the Khyber Pakhumkhw(f A

Servnce Tribunal Peshawar in Servnce Appeal No 16650 /2021 (ialcd
05-01-2022, Mr. Rehmat Ullah Driver (BPS 05), Khyber Pakhlunkh\\d
ESSI is hereby conditionally re- mstated In service with immediate eHecL

sub;cct to final decision / conscquenceq of the Quprcmc Court of Pakistan
in CPLA No. 1332/2022. |

The intervening period is treated as extra ordinary leave without pay.

.- - DIMCENBRAL

Khyber Pdkhlunkh\m ) S’sl

- SSP/Admu/No, A&\ — XX Dated 0. /92022

Copy forwarded to the:

1. Vice Commissioner, Khybeér Pakhlunkhwa E SSI '

1 Registrar, Khyber Pakhtunkhwa Service Tribunal, Péshawar for -
"InfSFmation reference. Service Appeal No. 1665072021 dated 05-01- 7()7’ .
All Dircctors Khyber Pakhtunkhwa. ESSJ. o

All I)Lpuly Directors, Khyber Pdkhtuhkhwa ESST. - T
PS to Commissioner. Khyber Pakhtunkhwa, ESS]

Mr. Rahmat Ullah Driver. Khyher Pakhtunkhwa. I:'SS]. -
Personal file. S
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- :l, c ééjd

1™ Nov, 2022 1. Leaméd counsel for the petitioner present. Mr.

Kabirullah Khattak, Addi: AG for respondents presént.

T | 02. Learned Addl: AG submitted copy of an office ordér '
No.36 bearing Endst: No. SSP/Admn/No.1361-75 dated
22.09.2022, to which learned counsel for the petitioner
olbiected‘ that it was ﬁasse_d' with-immediate effect whereas it
ouom to have been passed from the date of the judgment. The
léspondents are directed to modify the order in accordance
wnh the terms of the judgment and provide the copy of the
same to the petitioner within a week. In case they do not do

that the petitioner may come again in contempt. The instant

T S . execution petition is filed. Consign.

03.  Pronounced in open court in Peshawar and given

under my hand and seal of the Tribunal on this 1" day of
Noveyg:ber, 2022. '

(K alim Arshad Khan).
Chairman

Date of Presentation of Application _ [f 3 / " / 93
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- DIRECTORATE OF LOCAL Funp Aupit
' KHYBER PAKHTUNKEWA

3R Ploar., Benevolent Fund Building, Saddar Road, Peshawar.
Phone: +92-91-9211930, 9211923 Fax: +92.91:9212972
% LocallFundAudit Kl LocalFundAuditkP 8 K )k/\udil(r'ii('%nmil,(‘nm

N ~ e 7 A :':..
NO. LFA/ESSI/Vol-2/2012 S5 ~(3
- Dated Peshawarthe 8%,/ o, 2023

The Director Audit, ' " -
Employees Social Security Institute, E @ .
Khyber Pakhtunkhwa, Peshawar. ' ‘

Subject: - 1. INCREMENTS DURING EXTRA ORDINARY LEAVE

2. SALARY OF BACK PERIOD

Please reter tq your letter No.SSP/AUDIT/2760-62, dated 23-11-2022 on the
subject cited above. - ”

The judgment of the Honorable Service Tribunal Peshawar ig quite clear and self-
explanatory, wherein the intervening period is treated as extra ordinary leave without pay. Hence
the intervening period is not eligible for increments. Moreover, the salary of the incumbent can

not be r’eleased' til final decision of the Honorable Supreme Court of Pakistan in CPLA
No.1332/2022, |

1

DEPUTY DIRECTOR (HO)
LOCAL FUND AUDIT
KHYBER PAKHTUNKHWA:

PESHAWAR
Endt: No. & Date Even:
Copy Warded to the:- ‘ ‘ '
v L. Vice Commissioner ESSI, Khyber Pakhtunkhwa. ;
2. Director General ESSL, Khyber Pakhtunkhwa. . : i }
‘ , N '}5"'
':—J\S/:‘:?:z‘:b
Lk _
v o .
DEPUTY DIRECTOR (HQ)
LOCAL FUND AUDIT
KHYBER PAKHT UNKHWA

PESHAWAR

Z
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