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This is an appeal filed by'Quaid e Azam today on 22/12/2022 against the 

Notification 22.3.2021 & 21.10.2021 against ’which' he made/preferred departmental, 

appeal/ representation on 15.12.2022 the period of ninety days is not yet lapsed as per 

section 4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974, which is premature as 

laid down in an authority reporfas 2005-SCf\/IR-890.

As such the instant appeal is-returned in original to the appellant/Counsel. The 

appellant would be at liberty to resubmit fresh appeal after maturity of cause of action 

and also removing the following deficiencies.

1- Appeal has not been flagged/marked with annexures.
2- Six more copies/sets of the appeal along with annexures i.e. complete in all 

respect may also be submitted with the appeal.

imi iST.No.

I2{]22.S)t.
REGISTRAR'^-

SERVICE TRIBUNAL 
KHYBER PAKHTUNKHWA 

PESHAWAR.
S.yeti Roman Sliah Adv. Peshawar.

QY)

(jdU/K ^
Km 

iU>
.r'A . V. • 4-1a/) n l\f\y

\jfc^
p^yYvMytMyr^

repT)
^ry)omy^iJ7-0 n bxh ^

iUr4n/n
f-U aJ fsSaJMoa ^7

l-l-enOOL -//viV (kOD&J>iy '

ay}(J O-^oIm

&
0



CV)1 VvSi<^ 4''VU- \ vwWt ^ \_CK^ ^-a-J ‘ 

*—<=1. w--
Si. ^0

^ 0^ 0^-^— 

a

V

^.
C_QVv\Jvb —,\'t‘v«-1^ -'i

"Vvh V V
OCc^l^,

<^\)W t(^CK

vg^
30 \ vM

Vi ’ I
!•-ro"

■5'

(fiV
»

^ Tribsx^t

'Yv)

;•



''t
BEFORE THE SERVICE TRIBUNAL KHYBER 

PAKHTUNKHWA PESHAWAR
t

Se>lService Appeal No. /202g

Quaid E Azam Appellant

Versus

Government of Khyber Pakhtunkhwa and others Respondents

INDEX
S.No. Description of Documents Annex Pages
1. Memo of appeal with affidavit
2. Address of the parties
3. Application for interim relief 74. Copy of appointment letter A
5. Copy of the Levies KP ACT 2019 B
6. Notification No 4476/GS Dated 29/05/2019

Notification dated 22/03/2021
C

7. D
9. Copy of Amended

21/10/2021
Notification Dated E

10. Copy of Judgment Dated 29/11 /2022

Copies of other relevant documents ■
F /f-11.

12. Wakaltnama *
Si

/Appellant
. Through

~
Syed Roman Shah , 

Advocate high Court 
Mob No. 0333-9918830Dated: /12/2022
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BEFORE THE SERVICE TRIBUNAL KHYBER 

PAKHTUNKHWA PESHAWAR^
2LiSS(.
ZJj2J2^-'l

Service Appeal No. j /202^ t'-va!" .-''aj.

Quaid E Azam S/o Gul Ajab Khan R/o Shehbaz Khel, Zarki Nasrati, Takht-e-

AppellantNasrati, District karak,

Versus

1. Government of Khyber Pakhtunkhwa through Secretaiy, Home and' 
Tribal Affairs Civil Secretariat, Peshawar.
Provincial2. Police officer /Inspector General of Police, Khyber 

Pakhtunkhwa, Peshawar

Regional Police Officer Kohat region Khyber Pakhtunkhwa 

Deputy cortimissioner, Karak/commandant levies force Karak

................................................................................. Respondents

3.

4.

APPEAL UNDER SECTION 4 OF ■ SERVICE TRIBUNAL ACT, 

AGAINST THE NOTIFICATION DATED 22/03/2021, AND AGINST THE 

AMENDED NOTIFICATION NO.SO(POLICE-II)/HD/l-3/2020/MKD/ 

LEVIES DATED 2U10-2021 WHERBY THE RETIRING AGE FOR THE 

APPELLANT HAS BEEN REDUCED TO 25 YEARS OF SERVICE OR 42 

YEARS AND FURTHER 45 YEARS OF AGE WHICHEVERE IS EARLIER 

FROM THE AGE OF SUPERNUATION 60 YEARS.

1974

PRAYER

On accepting this service appeal, the impugned notification Dated 

22/03/2021 and the amended notification dated 21/10/2021 may 

graciously be set aside by declaring it illegal, unlawful, without 

authority, based on mala fide, void, abinatio and thus not 
sustainable in. the eyes of law.

#

fW

Respectfully Sheweth;

That the petitioner was appointed on 23/07/2010 as levy Sepoy BPS-5 in 

District Karak. (Copy of appointment letter is attach as Annexure

• 1.

“A”)



2\ That initially the service of the appellant was established and controlled 

under the Federal levies force regulations, 2012.

3. That after Constitutional (Twenty- fifth Amendment) Act, 2018 (Act 
No.XXXVII of 2018) FATj(^ has been merged in the province of Khyber 

Pakhtunkhwa the Provincial Assembly of Khyber Pakhtunkhwa passed a 

special Act for the Levies Force called Khyber Pakhtunkhwa Levies Act, 
2019 (Amended) wherein in section 09 of the said act services .of the 

levies force have been absorbed in Khyber Pakhtunkhwa Police. (Copy of 

the KP Levies Act 2019 is annexed as Annemire- B).

That hare reading of the section 09(2) of the abid .Act Federal Levies Force 

Reflation 2012 will be applicable upon the Federal Levies Force until 
the Provincial government will absorb the Federal Levies into police 

department, hence, in the light of said act, the respondent No’. 2 vide 

Notification No. 4476/GB dated Peshawar 29/05/2019 absorbed the 

services of appellant and all the levies force into Police Department. 
(Notification 4476/GB is attached as Annexure-C).

4.

5. That in spite of the fact that the appellant service has been absorbed in 

Khyber Pakhtunkhwa Police, the respondent department issued 

impugned notification Federal levies force (Amended rules 2013), No. 
SO / Police-Ill / HD/ MKD / Levies / Misc: / 2020

22/03/2021, whereby it was stated that all levy personal shall retire 

completion of 25 years services or 42 years of age whichever is earlier.
(Notification dated 22/03/2021 is attached as annexure-D).

Peshawar dated
on

6. That, it is pertinent to mention here that respondent issued another 

Notification bearing No. SO/Police/-II/HDl-3/Federal Levies 2021,
Dated 21/10/2021 amending the first notification by increasing the 

of retirement from 42 to 45.
age

(Copy of the Notification Dated
21/10/2021 is attached as Annexure-E).

7. That feeling aggrieved from the action and an-action of the respondents 

appellant alongwith other colleagues not only of District Karak but from 

all over the province challenged the above mentioned notifications in



various Writ Petitions Before the Worthy Peshawar High Court Peshawar, 
and as the crucial and important question was that whether appellants 

comes under the definition of Civil Servant or otherwise, a Lager Bench 

constituted and the Larger Bench of the High Court vide order dated 

29/11/2022 decided the

portion of the said Judgment is re-produced Below);

was

in the following manher,( The relevantcase

“In view thereof, the status of the petitioners has been 
declared as that of civil servants and the matter in question 
revolve around the term and; conditions of their service which 
does fall outside the jurisdiction of this court given the baring 
provision of Article 212 of the Constitution and as such 
instant petitions are dismissed; being not maintainable. 
However, the petitioners may approach the worthy Service 
Tribunal for the redressal of their grievances if so advised. 
Albeit, earlier the status of petitioners being civil servants was 
not determined, therefore, the petitioners may avail the 
remedy of appeal within the statutory period of limitation 
commencing from the date of issuance of the certified copy of 
this Judgment in terms of the Judgment of august apex court 
case in Gul Raqib Khan’s case 2018 SCMR 903.” (Judgment is 
attached as Annemire-F)

8. That the petitioner wasi directed by worthy High Court Peshawar to 

approach this honorable Tribunal within a statutory period of One Month 

commencing from the date of issuance of the certified copy of the 

' Judgment hence this Appeal 
inter alia,

the followings amongst others groundson

GROUNDS:

That both the . impugned notifications are illegal, unlawful, without 

authority, based on mala fide intention, against the natural justice, 

violative of the Constitution and Service Law and equally without 
jurisdiction, hence the same are liable to be set aside in the best 
interest of justice.

a.

b. That the, petitioner has been absorbed in the Khyber Pakhtunkhwa 

police then as per law the government of Khyber Pakhtunkhwa home 

and Tribal Affairs has no right to frame/make any rules for the Levies 

Force, Hence the illegal notifications are liable to be set aside which 

was issued on abrupt manner.



■

That once the services of the petitioner is absorbed in the Police then 

all the civil

c.

servants rules will be applicable to the petitioner, therefore 

the respondents are required to treat the petitioner as a civil servant.

d. That according to absorption notification dated 29/05/2019

necessaiy entries were made in the service record of the petitioner 

and the petitioner was upgraded to Police constable BPS-07, similarly 

the petitioner starting drawing his salaiy according to BPS-7 and also 

given arrears and risk allowance.

the

That the petitioner is young and energetic civil servant and 

efficiently perform his duty, and if these notifications 

the petitioner will get retired in young age which is against the basic 

principle of service, therefore these are liable to be set aside.

e. can
remain in field

■ ■ f. That impugned illegal notifications are discriminatory in nature as 

other . fellow civil ^servants will be retired after attaining 

superannuation while the petitioner will be stand retired at the age of 

42 or 45 year, hence the notifications may please be declared illegal..

g. That both the impugned notifications are against the constitution of

- Islamic Republic of Pakistan, 1973 similarly are liable to be declared 

, as null and void. ‘

That the biasness of the respondents are very much obvious from the 

fact that while issuance of the impugned notifications the. petitioner ' ' 

was neither heard nor even informed thus all the proceedings thereof 

are illegal and against the basic rules of the services.

That now in august Peshawar High Court Judgment it 

categorically clarified that the petitioner are civil servants hence the 

petitioner is liable for all the benefits available to a civil servants 

hence the impugned notifications has no standings in the eye of law 

thus liable to be declared illegal and against the accrued rights of the 

petitioner. /

•1. wa^



(g?
That while issuing the impugned notifications department did 

bothered to take into consideration that the 

dedicated official

J- not
appellant is honest and 

and left no stone unturned to discharge his duties.

k. That the impugned notifications have been passed in violation of law 

and rules of disciplinary proceedings and principles of natural justice.
The authority wrongly and.malafidly based the impugned notifications 

without giving any
notifications & order are bad in law.

reason whatsoever, therefore the impugned

f

1. That the fundamental rights of the petitioner have been violated due 

to the issuance of the impugned ‘ notifications through 

.services of the appellant was taken into high risk.
which the

On accepting this service appeal, the impugned notification 

Dated - 22/03/2021 and the amended, notification dated 

21/10/2021 may graciously be set aside by declaring it illegal, 
. unlawful, without authority, based on, mala fide, void abinatio and

thus not sustainable in the eyes of law.
• i

Any other relief not specifically prayed for but deems 

in the circumstances of the case may also be
appropriate

granted.
/

/h’ n7.
ftppellani

Through%

Syed Roman Shah 
Advocate high CourtDated: /12/2022

that as per instruction of my client no such appeal has been 
filed before this Hon^Dle Forum.

Advocate

AFFIDAVIT
- ’ Q^aid E Azam S/o Gul Ajab Khan R/o Shehbaz Khel, Zarki Nasrati, Takht-e-

Nasrati District karak, do hereby solemnly affirm and declare on Oath that the 
contents of the above appeal are trUe and correct to the best of my knowledge 
and belief and nothing has been kept secret from this Hon’ble Tribunal

Deponent
-

/ ^
^ •• tT;

-f.
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BEFORE THE SERVICE TRIBUNAL KHYBER 

PAKHTUNKHWA PESHAWAR
Service Appeal No. /2022

Quaid E Xzam Appellant

Versus

■ Government of Khyber Pakhtunkhwa and others Respondents

ADDRESSES OF THE PARTTRR
APPELLANT

Quaid E Azam S/o Gul Ajab Khan R/o Shehbaz Khel, Zarki Nasrati, Takht-e- 
Nasrati, District Karak

RESPONDENTS .

Government of Khyber ‘Pakhtunkhwa through Secretaiy, Home and 

Tribal Affairs Civil Secretariat, Peshawar. '

Inspector General of Police, Khyber Pakhtunkhwa, Peshawar 

Regional Police Officer Kohat region Khyber Pakhtunkhwa 

Deputy commissioner, Karak/Commandant levies force Karak

'A

1.

2.

3.

4.

Appellant
Through

^ Syed Roman Shah 
Advocate high Court

Dated: /12/2022



BEFORE THE SERVICE TRIBUNAL KHYBER 

PAKHTUNKHWA PESHAWAR

Service Appeal No. /2022

Quaid E Azam Appellant

Versus

Government of Khyber Pakhtunkhwa and others Respondents

Application for the suspension of impugned notifications 

dated 22/03/2021 and 21/10/2021. so that the annellonl- 

may please to continue their duty, till the final decision of
the service appeal.
Respectfully sheweth,

1. That the appellant has filed the above mentioned appeal {the 
facts and grounds of which may please be treated as part and 
parcel of this application) in which the date has not been fixed 
yet.

2. That the appellant has a good prima facie case and very much 
confident that the appeal may be allowed.

3. That the appellant is performing his duty the respondent 
department, if the status quo is not maintained the appellant 
will cause irreparable loss.

4. That the balance of convenience also lies in favor of the 
appellant.

5. That during the pendency of the Writ petition the Honorable 
Peshawar High court Peshawar was kind enough to suspended 
the impugned notifications; therefore this honorable tribunal is 
pleased to suspend the said notifications.

It is therefore most humbly, prayed that upon 
acceptance of this application the impugned 
notifications may please be suspended and the 
appellant may please be continue his services till 
the final disposal of the case.

Appli^irit  ̂^pell;

Through
-syed Roman ShSi . 
Advocate High Court 
0333-9918830
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IMmOFT-ICF OF THE DlSTRICi' COORDINATION OFFICER, KARAK. 1^
11i Iof('!c:k oudku. Dated Karak the 23 77/2010

S/EA'i'.c-vy Mr. Qaid-c^Aznm s/o Gul Ajab Klian.r/o Zarki 
Njisraiti Tchsi! rnkhli Masratti District Karak is hereby appointed as Sepoy against the 
\ acancy of Sepoy in Federal Levy Force -Korak with immediate effect in the interest of 
riublic service. ]__ _

Ho. <:

1

TWtMS AND CONPrnON.S.
3. ^ \V

j, Tlie.abovc appointment is purely on temporary basis and liable to cancellatiun / 
withdrawal without any notice / reasons.

2. The services of the above named sepoy will be governed by such rules / 
regulations / orders / act and ordinances promulgated by Federal Govi. lor llial _ 
category of employees.

3.. He shall not be entitled for pensionary benefit unless sanctioned by-ihc Govt, 
except gratuity already sanctioned in this regard.

4. lie shall have to produce health and age ccrtiFicatc from authorized Medical 
. Snperiiitcndem.

»
mi

;\V?

II
ff'

\ .

mi
:

DISnilCT COORDINATION OFICKR 
KARAK I

Zndstt of Fven No. & Date.
a

Copy forwarded to the;- 
District Coordination Officer Kohal. ' 

2., DAO Karak / KphaL 
•‘3. Individual concerned.

1.■•r

'3<-■■ - DISTRICT COORBINATIOJ4 OFICLR
£/ gfi.

z

■n
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Act
to {.'<ro\'\defor the mainleiuvwi *^/Khyiw-Pakhluiikfnvci 

Levies. Force and to enable itx Irnnsidon 
loK.hyberPdkhnfnkhivaPo!ica.

!I I *

Im
i .WHEUEASaRcr ConKlihitibn (Tivent^'-nnh AiTicndmbntV Act,/.•iOlS . (Act . 

No.XXXVIl. of 2018}; 'llic erstwhile Federally AdministGred:,Tribal - Areas liiivc been 
mcri'cd -in the. Prfvincc u!‘ the Khyiiur I’lihUiunkliwa. Tedehd licvles Foive, .

• *” ' I ‘
established under lie Federal Levies Force llcguhilioii,. 20l2; vvorkingMn the siiid 

areas,has lost its lego! status foi working in the merged districts and sub-ciivisions;. ■ ' ,
-' " I-/;'--'■

AND’VVHEREAS it is in yic best public interest to nlloiv-llie Fedcrnr Levies Force to ' 
contihuc its riinclioilli in llic merged districts and siib-divisions' and 16 •rcgiilntc and

U

/;■

I
I
i.

■'.y

ft
malnlHin it under .the administrative control ofliic Gov'crnnicnl of khyber PiiiciiUmkhwa;

.i

AND WHERE/\S to achieve the objectives it Is expedient to givu legal-status to the
Ftiderar Lcvics'Force in the merged districltr and sub-divisions arid te. re-vmit its 
institutional structure niicl luiielionnl assignment for elteelive discipline, bolter ,

■■

I;
.i '

pcfformahCG and optimal utility; ■ ' ^
i

■ i:: :■
1

i It is hereby cnnclcd ns follows: • . -

Short title, application, extent nnd commencement.-
callecl theXhyberPltkHtUni^hWliyicsiPora^^^

It shall apply Id all the nibrribers of LevIcsiForco;

It.shnII extehc! to the districts and sub-divisions'ot'the Province of iCliybcf . 
PaldihmkliWH as prb'ddcd in the Schedule,

It shall come into force at dnec.

-{i)This; jAdt;^r^y:'^;be1.

(2)

(3)
.. >

(4)
■I ■ , , ■

Dcrmltions.—In Ihil? Act, unless there ;s anything repugnant in tlic subject or2.
contcxl,-

‘‘Gode’’ rn'eans-lhe Code n* Criminal Procedure, 1898. (Act of V of 
1898): ^

i -'(b) .“CofTirhnndnnr means 111 j Commandant of the Levies Force;

(c) “Depailnicnl” mSniis the Home nhd tribel Affairs Department of 
the Government of K.liybcr PakhUinkhWn;

“Deputy Director Gcncrar menus the Dejiuly Director Oetieral of 
the Levies Force;

t ' 'j*i * ' I

“Director Genera!” means the Direclor General of the Levies . 
Forte;

‘'•Government” means the; Govcmrtlbnt of ithc Khyber 
Pnklitunkhwn;

*;

(n)
f-

•;
1

(cl)

(e)
... V.'.-.-

I

(0
I-

m
11

f

I.: I .
• 1

i
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(b) ' “Levies Force" rneans the Federal Levies Force, cslflbHshed iihder 
Ihe repealed ■ regulation and. re-cohstitutcd, rogitlalcd and 
mnihlained tinder this Acl;.

(hj "Policd*. nicmis liic Kliybcr PaKlilunkhwn Police;

“prescribed" means prescribed by rules

“Froyincini Police OFncer'’ rnenns the Provincial Pdljce Omcer or 
Khyber Pakhtnhkliwn Police;

I ■

. 'i
g
Ia-

■ i'
(i)3

■ ■ i<
■ ' 0)-k,

\
“public .agency” niciuis any ilcpiirhncnl uf Govcrnincnt, atlhchcd 
dcparimenl, public aiilburily, commission or mitdnomoiis body, 
setup under any. statutory instnimcnl, or public sector cDnipany. or 
body corporate, owncti, cbnlroUcd or rmanced by Goyciiimcnt;

‘(l<)

'S

(I) /'repealed rcgulntion” means the Federal Levies Fofbe Rcgulntipn, : .
2012i repealed under section 15 oF this Act; . ‘ I;I

i

“rules’* mean rules macle under this Act;,and

“Sclicclule'’menns the Schedule appended to this Act.',

Rccoristitution.and niaintenanee nf Levies Fdrcc.™(0On cornmcnccmcnl of 
this Acl the Levies Force .shall be rc-constitiUcd and .maintained by Government in 
accordance -with, the provisions oF this Act and shal! be drnown afe thc.lOiybcr

, PaichKtnkhwn.Lcvies Force, consisting of-

•' \
(m)

‘I

.(n)

3.!

1

. 1I . 1
■ vi. I;. (a) ilic Director General;

'(_b) the D.epuly.Dircctbr General; .
(c) liic Commandant; and '
(d) all existing strength ornicmbcrsorthc Levies Forcc/vorking m the

ged districlB and suk-divisions, as specified in the Schedule.

The Director General, .Deputy Director General, arid the Commandant shall 
bcihcornccrs'orihcPortec.,

(3) The. District Police OrTiccr shiill be tissigncddhc ndriitionli! charge of the;
Commandant in the same district. ■

. • • •• _ -K. .
(4) The Regional Police OFficer shall be nssignect the ndditiortul charge of the

Deputy .DircclarGcncml In their Police Region. i

(5) The Deputy Director GeneriH. who .shall be appointed by.Govcrnmcnt, In 
consultation with the Provincial Police OFtlccr, insuch mariner and onjSuch terms and 
conditions as mav be prescri'bcd.'

, ■■■] • ■ •, ^

.Exiilnnntinn; For ihc-purpdsc of tlils.sccti ... .
Police OfFiccr shall have the.same meanings as arc given to.lhcm;: rcsjjccllvbly; in the 
KJiyber PaldituriidiwaPoHcc Act,2017 (KJiyber Pakhtunkhwn Act Wo.Il or20l7).

4, Superintendence, ndmirilstnitiim and control of the Levies Force.—(IVThe ■
dverai!'power of supcrinicndcncc of the Levies Force shall vest in Government;

..i

11 ;
:

mcr

(2)

■i •

j

i

(2) The general ndriiiniiilratioh nnd'.opcrationn! control of the Levies Force 
shall vest wilh the Direclor General to be exercised by him either directly or Ihfoiigh the

. Commandant in the district •! .

y . .! 1
1 , V'.

I
t !• .

2
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-f ■
Powers nnti duties of- the 'Levies WeL-lD. Notwilhstonding^; mything 

t;„.oin^"nln;::L low R,r ilte ,In,d being 1.no..e, lhc,^Force shall hove the 

pamllel policini; powers ns are SssifinecMo the Police umler the Code.
•.-5.

*. 1

.V

^ alndtorokl duties os provided under the Khyber Pokhtunkhwo llehce:^el,.20l7
(Kliybcr Palvhiimkluva Act MD.ll-of2Q17).

Oils bchnir.loJssue such orders imd inslreelioiis. . ^ ,

” tiw Levies Forcb shall be an xuiscntinliScrVicb dhciwcry/mcmbcri^hcrca^
,,Mlbelinble;Stw:^«i,eisrenuired,es^

I

(2)
' t

employees, of the Levies Force.

7.

oi' the Levies Force.—(1) The 
of. the Levies Force withincemm"shihi::ee::;^te;r;i;poJ:“fhr^8«

the district.
Gonernl shall be .compclenl to post and IrnnSfer: members of

(2) The Director t 
ihc Levies Force From oric district to another.

performing its Icgnlly.mnndatcd ftmctions.
(3)

i.''
. ■■,.

* J V . • «

Hncmbdi^ of tHc LjiiictrForcc^lw
NerviGGiuhcltit^efFcdcrnL Levies12) tJnlil;thcirabsbtptibn;,in:thcFolicc.;thc

BsMSiSSSfsri'"*""bC:

10, . Asslstnncu and snpport to C'^VOrnmojd^ —: 
SLSS Admission':;;;! He"o^ agencies id lire Bist|t, repmred Her

perforrhiiig their official duties,. , > ii

Power tu maUe rules.—Government may 
purposes of this Act*.

being in force.
niherWisc expressly provided in this Act, no

■ ■ V' ■ . ■

in section 52 of the Pakistan Pena! Code, I Bt/Jt Act No. . ),

make :ni!es :fbf ‘carrying^ but the
11.

siilt, ,
,13. • Imlemhlly.-rExccpt-as,
prosecution or other Icgilt procee 
Government or any other authority for 
to be done under IhisAct.or the mlcs.

\ : ■

/

3
t

i
■ 'i-;' ■ ■ h.
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■ '■■iI .„. rs,*",'."s"-
purpose of remavinii Hie difficult.

‘ ■ V . . (iv Thi. :Uvies^Force/1legulalbn.2pi2rtn^^
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- ■ Better Copy ■v.

Office of the Inspector^^C^ 
of Police Omceri k^

.»
' •

jPaJcfuiiJchwa i*es/ia^iv :

Natificatioh.

bated Peshawar. 29/05/2019

The Proyihcia^^PoUoe ■Of£idfer::Eh^^3er. PahhMiMTwa * :|lBased; to £: ■ 
designate tive'foUqwing rank of levies .and ffisadax I^rce for tHev ■ 
pm-pose of their induction / absiorption.in.ICi-iyben Palctunlchwa; 
with immediate effect

V

. No. 4476/GBI *. \ ;

i

.* .

To Ranl^ ill PoliceFrom Rank in Levies / hisadar
^SeTDOY- ' .
LinceNailc 
Naik' ...

S.No ;
^Coristabl^^HPSQT^ 
Constable A-I BP5-07
Const^le :;,B-1 ■ liHC
BPS-Q7 ’
liead^onst^le;RP5 ;
09 ’

'.Assistant ;: ■|liispector
■■■ ■ - ■

Sub/Inspec tor .BPS-14,
: Inspector BpS;^l6

1 ■ir

2
3

Hawald^4-
1 •

Naib Subidar,5 ■
I

i-Subidar.6 \
• ' *

Siibid^ Major ■
.'•Vi

1 V•;
••V:,5d. .

Muhammad. Naeerri'IChaTi PSP 

Inspector General Of Police 

lOtiyber Palchtunldiwa
■■■ I '- ' - ■

•' > ■:*

Copy forward to

Secretary Establishment IChyber Faktunldiwa Ppshawar. 
Secretar^r Finance Department Govt: of,IiP, Peshawar..

Home & trible.Mair Dep^tment'jGovt: of ItP-

1,
. 2.

3. Secretary 
.Peshawar’.

.4, All head oi police ICPK
PSO to IGP KP Peshawar. 

6. , Re^strar CPO. .

;r: : \ ;
5.

I.
■;!

i;
SaddiqBalochPSI \ ,i 
PSP AJ.G / Estabhshmeht i'
Fdr lnspectpr Generai;ot|Police KP 

Pesha'iYar,•.
■; •.... ,4..;

'••I'.
■.V •' I >
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Copy forwarded !o thei:; •rf...-

3; All A^rativelecretaries lo Government of KhVber Pokhtunkhwo.

4. Registrar, Peshawar High Court, Peshawar.
5. All Commissioners, I'hyberPakhtunkhwa.

All Deputy Comrnissioners, IChyber Pakhtunkhwa.
^ Prnvinciai Police Officers. Khyber Pakhtunkhwa.
, s'. All Heads of Attached Department in Kl-iyberJ^akhtunkhwa.

9 PSO to the Chief Secretary. IChyber Pakhtunkhwa.
10 Accountant General. Khyber Pakhtunkhwa.

;;:srr“c—
!o the Home Department
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RFFHRg THE PESHAWAR HIGH COURT

Y'-

WlINGORA BENCH fPARUL QAZA S\NPJVA

W.F. No. M/2021

1. Muhammad Ghafar (Naik), Regt / belt No. 02,

2. Nowsher (Naik), Regt / belt No. 03,
3. Inayatullah {Lance Naik) Regt / belt No. 5,
4. Umar Bakht Lance_Naik Regt / belt No^ 20,
5. Muhammad Yasin Lance Naik Regt / belt No.21,

6. Akhtar Munir Lance Naik Regt / belt No.22,
7. Israr Ud Din Lance Naik Regt / belt No. 23,
8. Sardar Hussain (Sepoy) Regt / belt No. 225,
9. Amir Rahman (Sepoy) Regt / belt No. 226,
10. Shah Hussain (Sepoy) Regt / belt No. 250,
11. Mukhtiar Ali (Sepoy) Regt / belt No. 251,
12. Usman Ali (Sepoy) Regt / belt No. 272,
13. Attaullah (Sepoy) Regt / belt No. 273,
14. Muhammad Nawaz (Sepoy) Regt / belt N0y27^,
15. Tariq Mahmood (Sepoy) Regt / belt No. 288,
16. Sajjad Ahmad Sepoy/Tailor Regt / belt No. 262,
17. Muhammad Naeem Sepoy/Gardner Regt / belt No. 

263,
18. Samiullah Sepoy/Cook Regt / belt No. 264,

19. Mian Umar Khan Sepoy / Carpenter Regt / belt No. 

266,

FILED Sepoy/Mason Regt /
21. Fazal Maula Sepoy/Renter Regt / belt No. 269,

0 MARj^^l^acha Khan Sepoy/Dhobi Regt / belt No. 296,

I .^3,. Muhammad Ismail Lance Naik Regt / belt No. _
Additional Registrar '

24. Waqar Habib Lance Naik Regt / belt No. 25,

25. Irfan Lance Naik Regt / belt No. 27,

belt No. 267,

Poshawar Hkjh Court
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^ 26. Sajjad Ali Lance Naik Regt / belt No. 28,
27. Saida Hussain Lance Naik Regt /^elt No. 29, 

Muhammad Diyar loanee Naik Regt / belt No. 30,
Shah Sepoy/Electriciafir'. Regt / belt No. 

Levies at office M the Deputy

28.
29’. Akbar

Swat
at Saidu Sharif^ 

30. Haidar Ali Sepoy/peritert Regt/belt No.J275,
Commissioner district Swat

31. Rahmat Ali____ ^---------------------- -------------
32. Sultan Ali Sepoy/tailor Regt/belt No. 2,^8,

33. Sarfaraz lihan sepoy Regt/belt No. 227,
34. Shaukat Ali Sepoy Regt/belt No. 252,
35. Sana Ullqh ^oy'/ElectricianJ^gt/belt No
36. Shaukat ^ahmak Sepoy Regt/belt No. 253

\

. 271,

\ Petitioners

VERSUS

1) Khyber Pakhtunkhwa through Chief Secretary to 

Government of Khyber Pakhtunkhwa at Peshawar,

2) Secretary to Government of Khyber Pakhtunkhwa, 

Home and Tribal Affairs Department, at Peshawar,

3) . Commandant Swat Levies / Deputy Commissioner
District Swat at Saidu Sharif Swat,

Islamic Republic of Pakistan through Secretary to 

Government of Pakistan SAFRON Division at 

^Islamabad,

Secretary to Government of Pakistan SAFRON 

division at Islamabad

FILED TODAY Respondents

3| MAR 2021
VAdditional Registrar

Peshawar High Court
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■ PESHAWAR HIGH COURT. PESHAWAR. 
(JUDICIAL DEPARTMENT)

I
i

1

W.P.NO.367-M/2021 withLR, 
CM Nos. 1053/2021 & 1183/2022.I

JUDGMENTI
Date of hearing 

Barrister Dr.Adnan for petitioners.
Mr.S'aqlb Raza, AAG for the respondents.

I 29.11.2022.

! \
•»

S M ATTIQUE SHAH. J:- Through this

single judgment, we shall also decide the

connected writ petitions bearing Nos.337-

M/2021, 406-M/2021. 503-M/2021, 514- 

M/2021, 518-M/2021, 450-M/2021, - 60f-
iA - '

M/2021, 5Q1- M/2p21, 632- M/2021, 919- 

M/2021, 963- M/2021, 980- M/2021. 1221- 

M/2021, 1222-M/2021, 1252-M/2021, 2210-. 

P/2021, 2913-P/2021, 5092-P/2021, 5423- 

P/2021, and 5424-P/2021 as adjudication 

of a-common question of law and fact is 

involved in all the petitions wherein the 

petitioners have challenged the vires-of 

notification No. SO (Police-I!) HD/
, ' V'

MKb/Levles/Mlsc/2020 dated 22.03.2021

\

■I:•
i

whereby on the basis of impugned office

order bearing No.128/DC/CSL dated

%rV/r

Peshawar Couii'
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I

. 20.04.2021, they have been retired from 

service with further prayer that they be 

reinstated into service from the date of theirI
i

retirement i.e. 20.04.2021 with alt back

benefits. In alternative, they have prayed\

that the respondents be directed to treat

them at par-with erstwhile Federal Levies of

Federally Administrated Tribal Area (FATA)

and; absorb them in police arid; grant them

full pensionary benefits.^

2. Likewise in W.P.Nos.333-M/202'f,

334‘M/2021, 335'M/2021, 338-M/202t

345-M/2021, 1026-M/2021, 1035-M/2021,

11d7’M/2021, 1206-M/2021, 1207‘M/202i.

34-M/2022. 212'M/202 and 993'P/2022 the

petitioners have made the following prayer:

"On acceptance of this writ 
^ petition, the Impugned Nodflcatloh

SO (Police-li) HD/ MKD/Levies/ 
Misc/2020 is against taw and the 

fundamental rights guaranteed by 

the Constitution of Islamic 

Republic of Pakistan, 1973, may 

be declared illegal void ab Initio 

and of no legal effects on the 

rights of the petitioners."

1
EXAPi^NER 

Peshavvra** NrC]|b Courf

rne

^ iim
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Similarly, In COC Nos.38-M/2021 In

W.P.No.367'M/2021 and COC No.436‘¥Ei
'I P/2022 in W.P.No.1335-P/2022 peMoneTS

seek initiation of contempt of courtI

proceedings against the respondents for

violating the order of this court dated
!

21.04.2021 passed in W.P.NO.367-M/2021. 

3. Brief facts of the case(s) are that the
?

petitioners were appointed In the "Swat

Levies Force” as Sepoys etc. and presently
I

terms and conditions of their services are

regulated by “Provinclally Administrated

Tribal Areas Levies Force Regulation 2012”

whereunder besides PATA Levies Forve

Rules, 2012, PATA Levies Force Service

(Amended) Rules 2013 were also framed.

Rule, 17 of the Amended Rules 2013, deals

with the retirement of personnel of the

force, which was amended vide notification

dated 12.12.2013 In the manner that "A//

the personnel shall retire as per

Schedule’ll! and no extension In service

beyond retirement shall be granted”. On

Notification No.SO

CourlPeshawar
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I1. i
I

(Police-jl)HD/1*3, rul6 17 was further

I amended by deleting schedule^lV as "All
\
h uniformed force shall retire from service■ i

on attaining the age of superannuation

i.e. Sixty (60) years or they may opt forI

retirement after completion of twenty^ 

five (25) years regular service”.
I

!
Thereafter once, again through certain

modifications rule, 17 was amended by

giving life to the deleted schedule-ill of the

rules 2013 as under:-

"Retirement; All levy personnel 
shall retire as per Schedule~lil 
and no extension In service 

after retirement shall be 

granted.”

Being aggrieved from the ibid4.

amendment, the petitioners have filed the 

instant petitions.

Pursuant to the directions of this5.

court respondents have filed their parawise

comments, wherein Issuance of the desired

writs has been opposed, ^

Learned counsel ’ representing the6.

petitioners vehemently argued that the

Court
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Impugned Notification Is arbitrary, perverse, 

Illegal, issued without lawful authority and 

mala ftde Intention Just to deprive the 

petitioners of their vested rights accrued in 

their favour hence violative of their 

fundamental rights guaranteed under the 

Constitution and thus not sustainable in the 

eye of law. That though the impugned 

Notification was issued under the regulation 

2012. Hov/ever, after the 25^ Constitutional 

amendment, the said regulation does not 

hold field, therefore, the impugned 

Notification is liable to be set aside.

7. Conversely, worthy 

representing the respondents opposed the 

arguments so advanced by learned counsel 

representing the petitioners at the bar while 

arguing that after the 25^*^ amendment the ' 

Provincial Assembly passed 

continuation of laws Act No.111 of 2019 

through which, the laws applicable to 

erstwhile PATA were allowed to continue 

including '^Provincial Administered Tribal 

Areas Levies Force Regulation, 2012" and;

a
i

t
5

:
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therefore, the Impugner Notification was 

issued per'law which does not require any 

interference by this court In its writ 

Jurisdiction under Article 199 of the
ii

Constitution. Further, petitioners are Civil

Servants, and; matter in question revolves

around the terms and conditions of their

service which Is .the exclusive domain of

the Service Tribunal, as such the

jurisdiction of this court is barred given the 

explicit provision of Article 212 of the 

* Constitution.-

8. Heard. Record perused.

9. Before discussing merits of the case

we deem it appropriate to discuss the

background of the matter in hand to

properly comprehend the issue involved 

therein. It is worth mentioning that earlier 

the services of the Levies Force were dealt

withunder the Frontier Irregular Corps

.. (FIC) rules, 1962 which was substituted by

the “Provincial Administered Tribal Areas

Levies Force Regulation, 2012" (regulation) 

and under the said regulation "PATA Levies

%
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Force ('semcej Rules,. 2012“ were framed
- f for Provincial Levies Force. While separate 

service rules were also framed thereunder

for PATA Federal Levies Force performing 

duties in VATA“ known as “PATA Federal

Levies Force Service (Amended) Rules 

2013. Rule 17 of the Ibid rules deals with
t

the retirement of the Levies personnel 

which was amended from time to time.
V

However, petitioners have become

aggrieved from the Impugned Notification 

vide which the petitioners’ retirement age
k

was altered which is challenged by them

through instant petitions.

10. The main contention of the

petitioners is that after 25^^ amendment the

regulation has lost Its efficacy and sanctity 

and has become redundant, therefore, the 

impugned amendment under the said

regulation is illegal being void ab initio. It is

worth mentioning that after the 25'^

amendment In 2018, both FATA & PATA

were merged In the province of Khyber

Pakhtunkhwa and Federal Levies Force

ms>
.r

^eshawar Hiah Covrf.



*
s
f

■y'V

hI /« '
■V^

t

i
. working In FATA was merged into the 

regular police of the province. Albeit, In
i

Malakand Division, Levies Force is still

regulated by VATA Federal Levies Force 

Service (Amended) Rules 2013 in view of 

the Khyber Pakhtunkhwa Act No 111 of
I

2019 through which the laws prevalent in 

erstwhile FATA at the time of 25*^

amendment were allowed ’ to continue

including regulation 20.12 which still holds

the field and as such the same is a valid

instrument. impugnedTherefore,

Notification was Issued by the respondents 

with lawful authority.

11. Moving toward the status of the 

petitioners it is worth mentioning that earlier

this court while deciding W.P No 528-

M/2016 {ikramullah’s case) determined the

status of personnel of the Provincial Levies

Force as that of civil servants in the

following terms:-

"fa The Provincial Levies Force 

("Force*') was granted statutory 

cover through Khyber 
Pakhtunkhwa Regulation No.1 of

1

Peshawar Hk|b Courf'



,viim
i . <

fl
I

i
i 2014 CRegulation"). Paragraph 

No.3 of the Regulation envisages 

for constitution and establishment 

of the Force and its functions. For 

ease reference paragraph Nos. 3 

and 4 of the Regulation are 

reproduced as under- 

“3. Power to constitute and 

maintain by the Force and Its 

functions.— (1) Government may 

constitute and maintain a Force for 

performing the following functions, 
namely:

.(a) ensuring security of roads in PATA;
(b) ensunng security and manning of 

piquet;

(c) guarding Government institutions 

and installations;

(d) ensuring security of Jails and 

arrested criminals;

' (e) genelally maintaining law and order 
providing mobile escort to VIPs;

(f) anti-smuggling activities especially 

timber smuggling;
(g) destruction of illicit crops;

(h) serving of summons or procedures;

(I) raid and ambush; and

(j) such other functions as Government 

may, by notification in the official 
Gazette, require the Force to

51Ii
I

I
I
i

5 .

f

I

perform.’
(2) In discharge of their functions, 
officers and staff of the Force shall

mo
I
I
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\
be guided In accoi nnce with this 

Regulation and the r m

(3) The head of the Faroe shall 

be Commandant in his respective 

jurisdiction.

(4) Secretary to Government, 

Horne and Tribal Affairs Department 

shall be the competent authority of 

the Force.
(5) The Force shall consist of 
such ranks and number of officers =■ 
and members and shall be 

.constituted in such manner as may
be prescribed by nrles.

(6) The officers and members of 

the Force shall receive such pay, 

peSs/on, allowances and other

rerriunerations and shall enjoy such
!•

leave and other privileges as may be 

prescribed by rules.
(7) The officers and members of 
the Force shall wear such uniform as 

may be prescribed by. rules or 

Instructions.
(8) The administmtion of, fbe 

Force shall vest In the Commandant 
in his jurisdiction who shall 

administer it in accordance with the 

provisions of this Regulation, rules 

and Instructions.
(9) The Commandant shall 
exercise his powers and perform his 

functions under the general 

supervision and directions of

i
r

Ir

•

Government.

V »
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and duties of4.. Powers 
officers. and members of the

Ii
Porce.~~An officer or member of the I
Force shall-

(a) take effective measures for ensuring 

security of assigned jurisdiction and 

for safeguarding against acts of 

unlawful interference;
(b) prevent unauthorized persons and 

vehicles from access to the territorial

51

I

jurisdiction;
effective measures for(c) take

preventing sabotage, placement of
car bombs, letter bombs, dangerous 

article and carriage of arms and 

ammunition into the rasfricted area; 

(d) use such arms and ammunition and 

equipment as may be authorized by 

the Commandanf or an officer

I

authorized by him;
(e) search and arrest without wanant 

any person who he suspects of 
endangering or attempting to 

endanger or having endangered the ^ 

safety of an installation and may 

such force as may be necessary in 

(he d/scriarge of his aforesaid duties; 

and
(f) perform such other legal functions as 

(he compefenf authority may require 

hifn to perform".

use

2p. The close perusal of the 

Regulation would clearly show

' ^ that the Force is receiving its
Provincialsalary from the

. ATTEI|Ttsij
P-eshawar Court
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Exchequer d performs the 

policing serv e in the erstwhile 

PATA
21. Having said this, we would

=] - ■
now refer to the crucial Issue as to
whether the employees of the 

Force can be termed as a civil 

servants and as such they cannot 
maintain a constitutional petition 

before this Court for enforcement 
of the terms & conditions of their 
service.
22. The connotation 'civil 
servant* is defined and explained 

in respect to the Province of 
Khyber Pakhtunkhwa. in the Civil 

Servants Act. 1973 {"Act, 1973*% 

For ease reference, we would 

refer to Section 2 (b) of Act, 1973, 
which reads as under-

i

/

”2. ‘ Dermitions.‘-{1) In this act, 
the - context otherwiseunless

requires the following expressions 

shall, have the meanings hereby
rBspecftVe/y assigned to them, that is 

tosay-
(B) ..............................

(b) "civil servant” means a person who Is 

member of a civil service of the 

Province, or who holds a civil post in 

connection with the affairs of the 

Province, but does not Include—

(

a

! !
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(i) a person who is on deputation to the 

Province frorh the Federation or any 

other Province or other authority;

(ii) a person who Is employed on 

confracf, or on work charged basis, 
or iv/70/s pa/d from conf/ngenc/es; or

(Hi) a person who is a Voricer” or 
“woricman” as defined in the 

Factones Act, 1934 (Act XXV of 

1934), or the Workman*s 

Compensation Act, 1923 (Act VIII of 

1923)”.

23. The perusal of the definition 

would show that a member of a 

civil service of the Province or 

wKb holds a . civil post in 

connection with the affairs of the 

Province is civil servant. All 

Pakistan Services are explained 

in Article 260 of the Constitution, 

which reads as under:-

'260.
. ft;....

"service of Pakistan" means any 

service, post or office in connection 

with the affairs of the Federation or 
of a Province, end Includes an AIF 

Pakistan Service, service in the 

Armed Forces and arty ofrter service 

decjared to be a service of Pakistan 

by or under Act of [Majlis~e~Shoora

i
Slew ^ 'w.s ft

EXAIV
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(Parflament)] or of a Provincial 
Assembly, but does not include

service as Speaker, Deputy 

Speaker, Chairman, Deputy 

Chairman, Prime Minister, Federal 

Minister. Minister of State, Chief 

Minister, Provincial Minister,
[Attorney-General], [Advocate- 

General],] Parliament Secretary] or 

[Chairman or member of a Law 

Commission, Chairman or member 

of the Council of Islamic Ideology, 

Special Assistant to the Prime
Minister^ Adviser to the Prime
Minister, Special Assistant to a Chief 
Minister, Adviser to a Chief Minister] 

or member of a House or a 

Provincial Assembly:

Whereas Article 240 of the 

Constitution envisages that:- 
- "240. Sub]ect to the Constitution, the

appointments ^to and the conditions 

of service of persons in the service^ 

of Pakistan shall be determined -

h
3

(e)
(b) In the case of the services of 
a Province and posts in connection 

with the affairs of a Province, by or 

under Act of the Provincial 

Assembly.
Ejfp/anaf/on.- In this Article, “All- 

Pakistan Service” means a service 

common to the Federation and the 

Provinces, which was in existence 

Immediately before the commencing

"sshawar Sfftih Court ■
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II (Parliament)] or of a Provincial 

Assembly, but does not include

service as Speaker, Deputy 

Speaker, Chainnan, Deputy 

Chairman, Prime Minister, Federal 

Minister, Minister of State, Chief 

Minister, Provincial Minister,
[Attorney-General], [Advocate- 

General],] Parliament Secretary] or 

[Chainnan or member of a Law 

Commission, Chairman or member 

of the Council of Islamic Ideology, 

Special. Assistant to the Prime
Minister, Adviser to the Pnme
Minister, Special Assistant to a Chief 

Minister. Adviser to a Chief Minister] 

or member of a House or a 

Provincial Assembly:

Whereas . Article 240 of the 

Constitution envisages that:- 
”240. Subject to the Constitution, the 

appointments to and the conditions 

of service of parsons in the service 

of Pakistan shall be determined - •

i
i
%
I
Pi

I
III

• I

I

(a)
(b) in the case of the services of 
a Province and posts in connection 

with the affairs of a Province, by or 
under Act of the Provincial

Assembly.
Explanation.- In this Article, “All- 

Pakistan Service” means a service 

common to the Federation and the 

Provinces, which was In existence 

immediately before the commencing

i.
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P y o- whk my be created by Act 
[Mr- Ts-e- oora (Parliament)]”. ^

. The hrase “performing in . 

nn^ction with the affairs- of 

^dev^tion r for present matter

elaborately 

xpi^^ned in the case of 

alahuddi and 2 others vs.

•I
i

I
. ^ ovi-’ce" wasI
I
I
I

ron^ gr St * Mills & Distillery 

Lid., iokht t ' and 1i "hers
iii

(PLD 1975 Supreme CoUi. , <}.
Inj the said judgment, the Apex 

Court has held:

"Now, what is meant by the phrase 

"performing functions in connection 

with the affairs of the Federation or a 

Province". It is clear that the 

reference fe to govemmenfa/or State 

functions, Involving, in one from or 

another, an element of exercise of - 
public power. The functions may be 

the traditional police functions of the 

State, involving the maintenance of 
law and order and other regulatory 

activities: or they may comprise 

functions pertaining to economic 

development, social welfare, 
education, public utility service and 

other State enterprises of an 

industnal or commercial nature. 
Ordinarily, these functions would be 

performed by persons or agencies 

directly appointed, controlled and 

financed by the State, i.e., by the

•1

-I
i

I
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177 BX’DSR ^hammad Nazir

(1998 SCMR 1), while dealing

with the case an employee of

Pakistan Ran* 's has observed 

that:

, "7....Perusal o

shows that the - 

and therefore, ur 

of section 1 of t! iWsfan Rangers 

Ordinance, thesv :Jes would prevail 

over the .Rules of 1973. The Pakistan 

Rangers Ordinance was pmmulgated 

to constitute a force called the 

Pakistan Rangers for the protection of 
and maintenance of order in the 

border areas. Since with regard to the 

status of the members of the force the 

Pakistan Rangers Ordinance Is silent, 

therefore, it can be safely said that 
the employees of the Pakistan 

Rangers will be deemed to be civil 
servants as they are performing 

duties in connection with affairs of the 

Federation and hence under the 

. Service Tribunals Act, 1973, an 

appeal by a member of the Pakistan 

Rangers regarding a matter relating 

to terms arid conditions of his service 

is competent before the Federal 
Service Tribunal...".

*. >

1

ules clearly 

ibracing, 

lendment

-

I

26. Similarly, In the case of 

Commandant Frontier
Constabulary. Khvber

Pakhtunkhwa. Peshawar and

•''mt
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others vs, Gul Raaib Khan and

others (2018 SCMR 903), the 

Hon’ble Apex Court has elaborately 

examined service structure of the 

of Frontier

V.

Li
employees 

Constabulary, which is estabiished 

under Frontier Constabulary Act 

(Act-XIil) of 1915. Relevant 

paragraphs ,of the said judgmen 

arej reproduced as under:-

"6. . Three broad tests for
'il

establishing the status and character 

of a civil servant emerge from the 

Constitutional mandate of the afore­

going Articles. Firstly, under*Article 

240(a) of the Constitution, 

appointments to and the terms and 

conditions of service of the persons in 

the - '‘service of Pakistan" are be 

determined by or under Act of 
Parfiement Secondly, by virtue of 
Article 260 of the Constitution, 
'service of Pakistan' means any 

service, post or office in connection 

with the affairs of the Federation. 
Thirdly, under Article 212(1) (a) of the 

Constitution, the exclusive Jurisdiction 

to adjudicate disputes relating to the . 
terms and conditions of persons, who 

are in the service of Pakistan vests in 

an Administrative Tribunal, namely, 

tea Federal Serv/ce Trfbuna/, These 

tests ere mentioned in the 

Muhammad Mubeen-us-Salam case

I •<

I
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ibid (at pp. 686-689 of the taw report). 
The definition of the term 'civil 

servant' in the Act adopts the 

Constitutional ciiteria given in Article 

260 noted above to reiterate that a 

person who, Inter alia, holds a civil 

post "in connection with the affairs ot 

the Federation" including any such 

post connected with defence, to be a 

civil servant The larger Bench has in 

this respect taken the logical step to 

incorporate the requirements under 

Article 240 (a) and 260 of the 

^Constitution as the definitional cnteria 

of the term "civil servant" (at p. 682 of 

the law report).
7. Having noticed the qualifying 

criteria of a civii servant under the 

taw, it Is appropriate now to examine 

the factual matrix of the present 
controversy. The FC was established 

by the NWFP Constabulary Act, (Act- 

XIII) of 1915 ("Constabulary Act"). 

SecWon 3 of the Constabulary Act 
empowers the Federal Government to ^ 
maintain the FC as a force Tor the 

better protection and administration of 
the external frontiers of Pakistan 

within the limits of or adjoining North- 
West Frontier or any part thereof'. 
Section 3-A of the Constabulary Act 
authorises the Federal Government to 

employ the FC outside the limits of or 

adjoining the^ North-West Frontier 
Province in other parts of Pakistan for

I

I

I

i

i

\
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‘jderal

ndmi 'ration of those P'

^(1) 'he Act ibid vesfs 

Gov- nent with power opoint

hie nmandant and oth arsons 

Y7c/! g the Distnct Cc bulary 

Offi' or Assistant O ; ^bulary 

Offi of the force in o r more 

d/sfric Section 6 delegi to the 

Commi anf and
Conataf 'ry Officer the p^wer to 

appoint bordinate officers in the 

manner escribed by Rates made 

under the Act The Federal 

Government exercised its power 

- conferred by Section 21 of the 

Constabulary Act, to frame the NWFP 

Constabulary Rules,
(“Constabulary Rules”), in order to 

provide the terms and conditions of 
' service of the officers and men in the

District

1958

FC.
it will be observed that the 

matter of terms and conditions of 
service of the respondent-:employees 

of the FC, are in the first place 

regulated by the Constabulary Act 
and elaborated pursuant thereto by 

the FC Rules. The provisions made 

by the Constabulary Rules are in 

furtherance of and in exercise of the 

power conferred by the Constabulary 

Act Therefore, the terms and 

conditions of service of the 

employees of the FC are prescribed

8.

ATTE ^ ij

■' E;XAi^«ER'. „ 
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in the Act end the Rules. The test laid 

. down in Article 240(a) of the 

Constitution requires that the 

appointment to and the terms and 

- conditions of sen/ice of posts in 

connection with the affairs of the 

Federation and of a sendee of 

Pakistan shall be detemined "by or 

under an Act of Parliament The 

expression “by or under" in Article 

240(a) of the Constitution authorizes 

th^ terms and conditions of service of 

a civil r^r^ant to be provided both by 

statuk or by statutory rules. The 

pipvisi made In the Constabulary^ 

Act 1 the Constabulary Rules, 

then jre, satisfy the Artn 240(a) 
test The judgment in the ammad 

Mubeen-us-Salam

endorses this point of ^

"86..... The terms an^ 

service of those employees, iiowever, 
are required to be specified t

K

se ibid

'^fions of

Article 240 of the Constitution l, ■
nt Thus, the. under Act of the Paiii 

- conclusion would be that only those

persons, who are in the service of 
Pakistan, as discussed hereinabove, 
and if their terms and conditions are 

goyemed either by a statute or 

statutory rules, In tenvs of Article 240 

of the Constitution, can seek remedy 

before the Service Tribunals.."

\

Similarly, this Court in the 

of Gul Munir vs. The
27.
case

Ml

exAi^-i
Court, •/
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Government of Pakistan through
Secretary, Ministry of States and

Frontier Regions fSAPRONl
II
li

Islamabad and others (2019 PLC 

(C,S) 645), on the basis of law laid
IIt down by the Apex Court in 

Commandant
I
I Frontier
I Constabulary Khvber

Pakhtunkhwa. Peshawar*s caseii
(2018 SCMR 903), while dealing 

with the case of Federal Levies 

Force, which was established 

through Federal Levies Force 

Regulation, 2012 having the same 

structure of service for its 

employees/force as provided in 

Regulation No. 1 of 2014 has held 

that employees of the Federal 
Levies Force whose terms and 

conditions of service are governed 

under Federal Levies Force 

Regulation, 2012 are civil servants. 
Keeping in view the above, the 

Force established under Regulation 

No. 1 of 2014 qualifies the criteria 

of being civil servant in view of its 

composition, functions and duties 

as per law laid down by the Apex 

/ Court in the cases of Federation of 

Pakistan through Secretary.
Ministry of Interior (Interior
Dlylslon). Islamabad and 2 others

ICC

PenhawariHigh Cour.
j
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VS. HO-177 ~x-t ? Muhammad 

Nazir (1998 $i 1081} and 

Commandant. Frontier

Constabulary. Khvber

Pakhtunkhwa. Pe ^war and

others vs. Gut Rat han and

others (2018 S R 813), thus, the 

preliminary ob‘

-learned cr ^eis for the 

respondents is sustained and 

accordingly, le present petitions in 

view of ci' bar contained in 

' Article 212 the Constitution are 

not maintainable. The present 

petitioners may agitate their 

grievances before the Provincial 

Services Tribunal. However, prior to 

this Judgment, the status of present 

petitioners being a civil servant was 

not determined and in the similar 

cases, the Apex Court in Gul Raaib 

Khan^s case (2018 SCMR 903) 

has held that:

"11. It follows from the dicta laid 

down above that the protection of the 

border areas Is a sovereign function 

belonging to and performed by the 

Federation. The same duty is 

performed equally I the present case 

by the FC not only on the frontiers of 
KPK Province but also by maintaining 

order in other parts of Pakistan. For 

' discharging such functions, the

ed by the

Peshawar High Court
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services rendered by the FC have 

direct nexus with the affairs of the 

Federation. Therefore, the reasons 

given in the Muhammad Nazjr case 

.(supra) fully apply here as well and we 

hold that the employees of FC are civil 

servants. Insofar as the question of 

competent remedy in respect of 

service disputes of FC men is 

cdhcemed, we hold that in a matter 
relating to the terms and conditions of 

service of the respondenUemployees 

of the. FC, an appeal before the 

Federal Service Tribunal is available to 

them as the exclusive remedy under 

the law. Accordingly, this remedy may 

be availed by them within the statutory . 

pen'od of limitation commencing from 

the .date of issuance of certified copy 

of this Judgment AH these appeals 

filed by the appellant-commandant, 
FC are according allowed in above 

ternis".

When case of the petitioners

Federal Levies Forced was examined In 

juxtaposition with the Provincial Levies ■

Force and ibid judgment, we observed that

service of both the forces is governed

under the rules so framed under the

provisions of “Provincial Administered

Tribal Areas Levies Force Regulation,

•,, p0shawaW^igh CourS: •
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2012". Therefore we believe that th;3

status of petitlonerr s that of civil servants.'i
I]

for all practical anc) 'nateriai purposes, and
■ I

as such, the matter of terms and;I

|> conditions of their service squarely fails
r

outside the ambit of writ Jurisdiction of thiss

i
i- court given the explicit bar contained In' f
I
i

Article 212 of the Constitution. As earlier
i

discussed service ules of the petitioners
9

(PATA Federal Levies Force) and

I

Provincial Levies Force both were framed

under the provisions of "Provincialf1

Administered Tribal Areas Levies Force
1

Regulation, 2012" and through the ibid 

Judgment, the personnel of Provincial 

Levies Force were declared as Civil

Servants after exhaustively discussing the 

rnalter of Levies Force performing their 

duties in PATA, Therefore, on the same 

premise, we have no hesitation to hold that 

the petitioners are Civil Servants as their 

service fulfills the entire criteria of Civil

Servants so provided by the law. Learned 

counsel fepresenting the petitioners couid

• , EXAf\a 
Peshawar Court
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not distinguish the status of. petitioners 

(PATA Federal Levies Fame) vis a vis^ 

Provincial LeavyF ce in any manner. Both 

forces are_perforr ng their functions in the 

same area for the same object and; 

purpose, and both are being maintained 

through the provincial exchequer. 

Therefore, the matters arising out of^ the 

terms and; conditions of service of the 

petitioners an: pniy amenable to the 

jurisdiction of the Service Tribunal in terms

i

I

of Article 212 of the Constitution.

So far as the contention of petitioners

that they have challenged the vires of the

impugned Notification and as such the

same are not amenable to the jurisdiction

of the Service Tribunah Is concerned,

suffice it to state that it has long been 

settled that Service Tribunal has ample 

. jurisdiction to deal with the Issue of vires of

the law and rules framed thereunder. 2015

SCMR 253 NATIONAL ASSEMBLY

SECRETARIAT through Sectrary V.

MANZOOR AHMAD and others.
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I Therefore, the contention so agitated at the 

bar is misconceived and as such repelled.

In view thereof, the status of 

petitioners has been, declared as that of 

Civil Servants and the matter in question 

revolves around the terms and; conditions

i
II
im
I

I

1

- i
Ii

of their service which does fail outside the
k

jurisdiction of this

S')
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court given the baring 

provision of Article 212 of the Constitution
m
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and as such instant petitions are dismissed: 

being not maintainable. However, the 

petitioners may approach the worthy 

Service Tribunal for the redressal of their 

grievance if so advised. Albeit, earlier the 

status of petitioners being civil servants 

was not determined, therefore, the 

petitioners may avail the remedy of appeal 

within the statute^ P^^od of limitation 

commencing from the date of issuance of 

the certified copy of this Judgment in terms 

of the judgment of august apexLCOurt ln-Gir/
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Raqfb khan's case 2018 SCMR 903,

COC Nd$.38-M/2021 In

W.P.Nb.367-M/2021 and; COC Wo.43d-
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P/2022 in W.P.NO.1335-P/2022 are

dismissed for having become infructuous.

JUDG,
;

DGE

.-7
Announced.
Dt.29/.11/2022.

JUDGE

HON’BLE MRJUSTICE LAL JAM KHATTAK, 
HON’BLE MR-JUSnCE S M ATTIQUE SHAH 4 
HON’BLR MRJUSTICE SYED ARSHAD ALt.
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BEFORE honorable PESHAWAR HIGil COURI',
PESHAWAP

CM In Writ Petition Nb.l335 -'P/2022

PetitionerNawaz and others.
. Verstas .

Pakhturikhwa, aridGovernment .• of 

others..;

Khyber ■

.Respondents .

APPUCATIOK FOR ISSUAKCE of *HJDCjll4^NT/dRbER in writ PETITION 

P/2022 AS WELI*iAS FOR CORRECTION IN THE SHORT OtoERNo. 1335-
OF COC NO. 436-P/:^022j in Writ petition No. 133S-P/202I2, DECIDED OK

DATED 29/11/2022

Respectfully Sheweth,

Petitioner humbly submits as under;1

i
That the above mentioned writ petition along with 39 other identical writ.. 1;
Petitions was fixed for hearing , on29/11/2022; (Cause list of

aunexure-A)as :attachedis29/11/2022
I

urit petitions No 367-M/2021 along with the other 

identical ^vrits were decided by the Larger Bench on the date feed.
2. That tire main

3. That the judgment was received to tire petitioner oh. l,7/'X2/2022 and 

from the pcmsal of the judgment it transpired that all the identical writs 

dismissed being not maintainable'and the petitioners were directed 
to approach the worthy service tribuni.for redfessal of- grievances, but 

unfortunately neither the writ petition of the applicant is mentioned in

rvere

the main judgment nor any short order is issued in the Writ petition.
judgment Is attached as Annexure-B)(Copy of the

That when, the applicant-approached tb^the service tribunal for filing of 

appeal the ..appeal was returhed on . the scbfe that -Neitlrer the writ 

petition of the applicant is decided nor the'.Number of the applicant’s writ 

is mentioned. in. the ..iham . JudgmenttCopy of the ■ objection sUp is 

attachfed ns'Anhexure-Cj

. 4.

yi GOVT PGS40 USB.pdtCM CORRECTION28*2023 iN WP'1335-20^
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PESHAWAR fflGH COURT, PESHAWAR. 

FORM “A”
FORM OF ORDER SHEET.

Order or other proceedings with Signature of judge or Magistrate and
that of parties or counsel where necessary

Date of Order
or Proceeding

Serial No of 
order or 
proceeding

1

321

CM N0.28-P/2Q23 in W.P.NO.1335-P/2022.
16.03.2023,

Syed Roman Shah. Advocate for 
the applicants/petitioners.

Malik Haroon Iqbal, A.A.G for 
official respondents.

Present:-

N.

S M ATTIQUE SHAH. J:- Through instant

for the.counsellearnedapplication,

appiicants/petitloners seeks addition/insertion of 

petition NO.1335-P/2022 in the main 

judgment dated 29.11.2022 rendered by Hon'ble ' 

Larger Bench of this court in W.P.No.367-M/2021 

along with other identical matters as the same

has not 'been shown mentioned therein. ,

Maiik Haroon Iqbal, A.A.G present in 

court in some other cases has got no objection 

over the acceptance of this application, ^

Record reflects that W.P.No.No:1335- 

p/2022 was fixed before the court duly mentioned 

in the cause list of even date and; the same was 

also heard along with other Identical petitions, 

however, inadvertently, It couid not be mentioned 

in the main judgment. The non-mentioning of the

writ

i-

writ petition is, therefore, neither intentional, nor

has been left■ deliberate, rather, the same
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unintentionally in the main judgment renderedV

therein.

In view of the abbve, this application 

stands allowed and the writ petition bearing 

NO.1335-P/2022 shall be deemed to have been 

decided by the Hon’ble Larger Bench of this court 

In the judgment rendered in W.P.Nd.367-M/2021 

and; the attendance of the learned counsel Syed 

Roman Shah, Advocate shall be considered to be 

marked in the writ petition as well as in COC.

1

JUDGE

JUDGE
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