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The appeal of Mr. Wali I\/iuhammaﬁ son of Dasht Noor r/o Mohallah Khadi Khel Tehsil
and Distt. Karak received today i.e. on 02,01.2023 is incomplete on the following score which is

?M

ceturned to the counsel for the appellant for complétion and resubmission within 15 days.

1- Page no.8, 14, 15, 16 and 55 of the appeal are |IIeglbIe Wthh may be replaced by
legible/better one.

2- Copies of departmental appeal and its rejection order are not attached with the
appeal which may be placed on it. :

3- Copy of order/Judgment of Peshawar High Court passed in Writ Petition filed by the
appellant mentioned in the memo of appeal is not attached with the appeal.

4- Affidavit be got attested by the Oath Commissioner.
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Wali Muhammad

'BEFORE THE SERVICE TRIBUNAL KHYBER

PAKHTUNKHWA PESHAWAR
- Serv%ce Appeal No. 606 / 2023

Ferreree . ADPellant
Versus
Government of Khyber Pékhtunkhwa and others ............... Respondents
INDEX
S.No. | Description of Documents - - Annex | Pages
1. Memo ol appeal with affidavit /-5
2. ‘| Address of the parties 6
3 Application for interim relief | B
El ' Copy :c)f ‘appointment letter A 9
g Copy O_f the Levies KP ACT 2019 B 4.12
6 Notification No 4476/GB Dated 29/05/2019 Cc 12 - 124
7 Notification dated 22/03/2021 D 114
9. " 1Cepy of Amended Notification Dated| E .
21/10/2021 - 17-19
10. Copy of Judgr_nent Dated 29/11/2022 F /4- L/X
11 Copies of other relevant documents 44 - .5’6_
2. | Wakaltnama fé
Wk
Appeliant
Through |
e
=
Syed Roman Shah
Advocate high Court

Dated:

Z/ /12/2022

- Mob No. 0333-991_8830 0
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BEFORE THE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

Service Appeal No. 506 /2023

Wali Muhammad S/0 Dasht Noor, R/o Muhalla Khadi Khel Tehsil & Karak
‘ et eiererer e reaenaaas Appellant

Versus

Government of Khyber Pakhtunkhwa through Secretary, Home and
A Tribal Affairs Civil Secretariat, Peshawar.

2. Provincial Police ~ officer /Inspector General

of Police, Khyber
Pakhtunkhwa, Peshawar

Regional Police Officer Kohat region Khyber Pakhtunkhwa

Deputy commissioner, Karak/commandant levies force Karak

e ettt et enta et et araenaarns Respondents

APPEAL . UNDER SECTION - 4 OF SERVICE TRIBUNAL ACT, 1974
AGAINST THE NOTIFICATION DATED 22/03/2021, AND AGINST THE

)
AMENDED NOTIFICATION ' NO.SO{POLICE-II) /HD/1-

3/2020/MKD/LEVIES DATED 21-10-2021 WHERBY THE RETIRING
AGE FOR THE APPELLANT HAS BEEN REDUCED TO 25 YEARS OF i
SERVICE OR 42 YEARS AND FURTHER 45 YEARS OF AGE

WHICHEVERE IS EARLIER FROM THE AGE OF SUPERNUATION 60
YEARS.

PRAYER

On accepting this service appeal, the imi:ugned notification Dated
22/03/2021 and the amended notification dated 21/10/2021 may
graciously be set aside by decléring it illegal, unlawful, without
‘authority, based on mala fide, void abinatic and thué not
sustainable in the eyes of law. |

Respectfully Sheweth;

4
€

That the petitioner was appointed on 22/04/2010 as levy Sepoy BPS-5 in

District Karak. {Copy of appointment letter is attach as Annexure
“A”)- ) .

T
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That mmitially the service of the appellant was established and controlled

under the Federal levies force regulations; 2012.

. That after Constitutional (Twenty- fifth Amendment) Act, 2018 (Act

No.XXXVII of 2018) FATA has been merged in the province of Khyber
Pakhtunkhwa the Provincial Assembly of Khyber Pakhtunkhwa passed a
special Act for the Levies}Force called Khyber Pakhtunkhwa Levies Act,
2019 (Amended)"vvherein in section 09 of the said act services of the

levies force have been absorbed in Khyber Pakhtunkhwa Police. {Copy of
the KP Levies Act 2019 is annexed as Annexure- B).

That bare reading of the section 09(2) of the abid Act Federal Levies Force
Regulation 2012 will Be appﬁicable upon the Federal Levies Force until
the Provincial government will absorb the Federal Levies into police
department," hence, in the light of said act, the reépoﬁdent No. 2 vide
Notification No. 4476/GB dated Peshawar 29/05/2019 absorbed the
serv1ces of appellant and all the levies force into Pohce Department.
(Notlﬁcatmn 4476/GB is atta.ched as Annexure-C).

That in spite of the fact that the appellant service has been absorbed in

Khyber Pakhtunkhwa Police, the respondent department issued

impugned notification Federal levies force (Amended rules 2013), No.

SO/Police-Il1/HD/MKD/Levies/ Misc:/2020 Peshawar dated
22/03/2021, whereby it was stated that all levy personal shall retiré on
completion of 25 years services or 42 years of age whichever is earlier.
(Notification dated 22/03/2021 is attached as annexure-D).

. That, it is pertinent to mention here that respondent issued another

Notification bearing No. SO/Police/-II/HD1-3/Federal Levies 2021,
Dated 21/10/2021 amending the first notification by increasing the age

of retirement from 42 to 45. (Copy of the Notification Dated

21/10/2021 is attached as Annexure-E).

That feeling aggrieved from the action and an-action of the'respon'dents
appeliant alongwith other colleagues not only of District Karak but from
all over the province challenged the above mentioned notifications in
various Writ Petitions Before the Worthy Peshawar High Court Peshawar,

and as the crucial and important question was that whether appellants
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comes under the definition of Civil Servant or otherwise, a Lager Bench
was constituted and the Larger Bench of the High Court vide order dated

29/11/2022 decided the case in the following manner,( The relevant
portioﬁ of the said Judgment is re-produced Below);

“In view thereof, the status of the petitioners has been
declared as that of civil servants and the matter in question
revolve around the term and; conditions of their service which
does fall outside the jurisdiction of this court given the baring
provision of Article 212 of the Constitution and as such
instant petitions are dismissed; being not maintainable.
However, the petitioners may approach the worthy Service
Tribunal for the redressal of their grievances if so advised.
Albeit, earlier the status of petitioners being civil servants was
not determined, therefore, the petitioners may avail the
remedy of appeal within the statutory period of limitation
commencing from the date of issuance of the certified copy of
- this judgment in terms of the judgment of august apex court

case in Gul Ragib Khan’s case 2018 SCMR 903.” (Judgment is
attached as Annexure-F)

8. That the petitioner was directed by worthy High Court Peshawar to
approach this honorable Tribunal within a étatutofy period of One Month
commencing from the date of issuance of the certified copy of the

Judgment hence this Appeal on the followings amongst others grounds
inter alia,

. GROUNDS:

a. That both the impugned notifications are illegal, unlawful, without
authority, <based on mala fide intention, against the natural justice,
violative of the Constitution and Service Law and' equally without
jurisdictiori, hence the same’ are liable to be set aside in the best
interest of justice.

b.

That the petitioner has been absorbed in the Khyber Pakhtunkhwa
police then as per law the government of Khyber Pakhtunkhwa home
and Tribal Affairs has no right to frame/make any rules for the Levies

F‘orce, Hence the illegal notifications are liable to be set aside which
was issued on abrupt manner.
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That once the services of the petitioner is absorbed in the Police then

all the civil servants rules will be applicable to the petitioner, therefore

" the respondents are required to treat the petitioner as a civil servant.

» .
That according to absorption notification dated 29/05/2019 the

necessary entries were made in the service record of the petitioner

and the petitioner was upgraded to Police constable BPS-07, similarly

the petitioner starting drawing his salary according to BPS-7 and also
given arrears and risk allowance.

That the petitioner is young and energetic éivil servant and can

efficiently. perform his duty, and if these notifications remain in field

the petitioner will get retired in young age which is against the basic

- principle of service, therefore these are liable to be set aside.

That impugned illegal notifications are discriminatory in nature as

other fellow civil servants will be retired after attaining
éuperannuation while the petitioner will be stand retired at the age of

42 or 45 year, hence the notifications may please be declared illegal.

,That both the impugned notifications are against the constitution of

Islamic Republic of Pakistan, 1973 similarly are liable to be declared
as null and void. ' ) : "

That the biasness of the respondents are very much obvious from the

fact that while issuance of the impugned notifications the petitioner

-was neither heard nor even informed thus all the proécedings thereof

are illegal and against the basic rules of the services.

That now in august Peshawar High Court judgment it was
categorically clarified that the petitioner are civil servants hence the
pctitioner - is liable.fof all the benefits available to a civil servants
hence the impugned notifications has no standings in the eye of law

thus liable to be declared illegal and agaiﬁst the accrued rights of the

petitioner.
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. That while issuing the impugned 'notifications department did not
bothered to take into consideration that the appellant is honest and

dedicated official and left no stone unturned to discharge his duties.

That the impugned notifications have been passed in violation of law
and rules of disciplinary proceedings and principles of natural Justice.
The authority wrongly and malafidly based the fmpugned notifications

without giving any reason whatsoever, therefore the impugned -
notifications & order are bad in law.

That the fundamental rights of the petitioner have been violated due

to the issuance of the unpugned notifications through which the
serv1ccs of the appellant was taken into high risk.

On accepting this service appeal, the impugned notification -

Déted‘ .22/03/2021 and the amended vnbtiﬁcation dated .

21 /10/ 2021 may graciously be set aside by declaring it illegal,
unlawful, without authority, based on mala fide, void abinatio and
thus not sustainable in the eyes of law.

Any other relief not spéciﬁcally prayed for but deems appropriate -
in the circumstances of the case may also be granted.

4

Appellant

Through W@/ 7=
Syed Rontan Shah

. ' Advocate high Court
Dated: <//12/2022 .

Certified that as per instruction of my client no such appeal has been -
filed before this Hon'ble Forum.

- Advocate
AFFIDAVIT

-1, Wali Muhammad S/o Dasht Noor, R/o Muhalla Khadi Khel Tehsil & Karak,
do ‘hereby sclemnly affirm and declare on Oath that the contents of the above
appeal are true and correct to the best of my knowledge and belief and nothing
has been kept secret from this Hon’ble Tribunal.

Deponent
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BEFORE THE SERVICE T RIBUNAL KHYBER
| PAKHTUNKHWA PESHAWAR

~ Service Appeal No. /2022

Wali MUhammad . oo o Appellant
» Versus
Government of Khyber Pakhtunkhwa and others............... Respondents

ADDRESSES OF THE PARTIES
APPELLANT '

Wali Muhammad S/o Dasht Noor, R / o Muhalla Khadi Khel Tehsil & Karak

RF‘SPONDENTS

1. Government of Khyber Pakhtunkhwa through Secretary, Home and
Tribal Affairs Civil Secretariat, Peshawar.

2. Inspector General of Police, Khyber Pakhtunkhwa, Peshawar

3. Regional Police Officer Kohat region Khyber Pakhtunkhwa

4., Deputy commissioner; Karak/Commandant levies force Karak

Appellant
Through ‘
P

Syed Rofaar Shah .

. Advocate high Court
Dated: 2/ /12/2022
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'BEFORE THE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

Service Appeal No. /2022

Wali Muhammad ......ccocovieiiann, e s Appellant

" Versus

Government of Khyber Pakhtunkhwa and others ............... Respondents

Application for the suspension of impugned notifications
dated 22/03/2021 and 21/10/2021; so that the appellant

may please to continue their duty, till the final decision of

the service appeal.

Respectfully sheweth, .

1. That the appellant has filed the above mentioned appeal (the
facts and grounds of which may please be treated as part and
parcel of this application) in which the date has not been fixed

yet.

2. That the appellant has a good prima facie case and very much
confident that the appeal may be allowed. '

3. That the appellant is perfo‘rmihg his duty the respondent
department, if the status quo is not maintained the appellant
will cause irreparable loss.

| 4. That the balance of convenience also lies in favor of the
appellant. :

)

. That during the pendency of the Writ petition the Honorable
Peshawar High court Peshawar was kind enough to suspended

the impugned notifications; therefore this honorable tribunal is
pleased to suspend the said notifications. ‘

It is therefore most humbly prayed that upon
acceptance of this application the impugned
notifications may please be suspended and the
appellant may please be continue his services till
the final disposal of the [:?SC , ‘

- Applicant/appellant
Through /@@Z -
"Syed Roman Shah

Advocate High Court
0333-9918830
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; m« n( r Or THE msmxc r “co‘rm

 OFFICEC mzm:zz Datedel\mef 15 '/04/#010
| S S T
No. J/_é’ 3 /FA/Levy Mr Wah Muh.unmad s/o D(.hshat Noqh::/d |K.lmlc Tehsil and

e Ve

District Karalc is hereby appointed as L (.vy Sepoy agyum.t tht ‘newl); umtcd post in chualz

Levy Force: Karak with immediatc cfh.ct in the mtcxcst of pubhmsuwcc undcr the following .

-?.:'i‘t‘il:i C
tarms & conditions:- , SR T S
. SETRERE I S RN
TERMS & CONDITIONS , R O | R
g o 'Efiiifi".f':n,"---
1.

The above appomtment 1s purely on tunpoxany babIS and hable to termmauon wnhout
any notice.

2

| :
' Vo i
~ His services will be governed b\ such mles 1eg|..lat10ns' o:dei

'S, ! A;cis and Ordmanc\.s
promulgated by the Federal Govt: for that category of employecs

- He shall not be entitled for pensionary! beneﬁts unless sa'nctloned b yI e,
4

L2

( |the Govt:.
He will have to prodice Health ‘& ‘A ge Ccrtlﬁcatelifrom :authorized Medxcal
: qupcnntu.nd&:nt . - . !: b

Fndst of lwcn No. & date . T
Copy fmwmdcd to thL. .

; i
N | FERBNE
g . L _'Comnussroner Kohat “muon Konat ' RERINEE
: - 2. Deputy Secretary S &K ‘EAI‘RAN Dwn' 'Govt of PaIcmtan Islamabad,
L : /‘1 -~ 3. Section Officer, (FAT f\) Home & T. As Deptt Peshawar P 1|
~N / / fﬂ’\/‘ﬂ- 4. Disteit Acconnts Cfficer, halalc o .,I_ SRR I : e
)/4 /b P, S Indw:dual corteerned. RS a
S ik
: . cy v
, bt R !
PR |
HRINS
IS
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- this. Acl, the’ Levies Force qhnll be- n.-consumlcd and Maintmined by quvcrnmcht A
* accorddnce ‘with- the prowstons of “ihis" Act '\nd éhnll bc- lcnuwn 0§’
. Pnlchhmlduv-\ Levics Fnrce LOﬂS!SlmL, of-

. "‘Levu.ﬁ Force" ne:ms the I'edcml Lcwcs che, cslnbhshed under
" the repealtd rcgulull-m nnd rc-conslulutcd ruguln\cd :md
maintained undér lhls Act,,

- vy B T
N . - . Sy

) “pqu:t. mc.ms thL l\lwbt.rl"|l~l1\\||\l\l1'\v‘n‘i’,bliuc; ) 1 '
S : SR S cot e
SRR Y
iy )rcscnh«'d“ mcnm. pu.m.rlln.d b)' rulcs' o]
I () R ‘_"‘Provmcnl Poltcc Ofﬁcer“ menins lhe Provmcml Pohcc' Ol‘ﬁccr oF EEE p
SO C }\hyb\.r P'tkhhml\hwu Pulu.c STl :.;!': w e a ‘
(k) L pub\u. ny.m.y muim my”’ l\"p ulmunl ur Gm'ummnl. ull.u.hctl

Lh.p.uu'm.m public authority, commission. or .m\dnom(m\ body.
L st.l\lp wnder any. statutory mslrurn(.nl or publ!«. bcctor company or .,
UERPORIRE body corporulc. owncd Lonlralh.d or ['mnnu.d b}' i .

1,

2012 rcpmlcd urider 5cclton J5. ol’thls Act

- . (l] .."rcpcu\cd rcgulnhoh" ucuns lhc ¥ cdcru

« () “rules“ mcnn mlcs mudv undt.r lhls Acl nnd

‘,(nA], ‘ “Schcdule"mc-\ns the St,hcdplc '1ppcndcd to llus Ac\

i Rcconsmutlon 'md mamtunnu. nt chILs ForLc.—(I)Ou com‘mcncumcnt of.'

l(.hybc

.!'...
t

C(a) lhc Dncclor Gcnunl e . .
(b) the Depuly Direclor Generaly - L l'» '
ey the Commandant; nindd L S :
(d) all cxisting strengih of members of thc Levics Foree worlun;, in the
merped districls and suk-divisions, ns specified in the Schedulc

' ‘

N ThelDireclor Generat, Deputy Direclor General and the Commandant shall
be the officers of the Polict. ' o

(3)  The Digirict Police Ofticer shall be assigned ihe additional eharge of the
Comm'\nddnl in the same disiricl.

(&Y The Rcblon.\l Potice Cfficer shall be assigned the udditionnt charge ol the ¢
Deputy Dircclor General in their Police Region.

3 Tte Depuy Dircetor General, who shall bl. appointed by | Government, in '
censultatign with the Provincint Palice OfTiver, in such manner nncl on.such lerms and
conditions as mity be preseribed.

Txplanailon: For the purpost of this sertion, Regional l"ohcc Officer and District
Poticc Otficer shall have the samic Micanings us are given to them, respectively, in the
Khyber Palditunihwa Police Act,2017 (Khyter Pakhlunldan ActNo.ll o[”'O .

d4, Supulnlt.ndmu., udmm\s\l.ﬂum and conteol ol the Luvicy I'uxLL.-—(I) The g
overall power ofsupcnn\cmi\.ncc of the Levizy Force shall vest in Govcrnmcn\ l

(2) The uzncr'\l administration and’ up\.r.monnl gontrol of \he Levics Force
shall vest with the Direclar, General to be t.,.crcu.ctl by hlm uthcu thrccuy or Wrough the
g :

_Corimandant in-the distriet, = < I




: 1)\ St 5. Powers andh duties of "t Levies Force—(1) 'I\_I.q_lw)ihst'.\_n_(.lmg-~.L};\yth|1xg S T
A contained, in-any athier law for the Wi being in {orce, lh'c'l_;cvics_'qucpﬁs}mlljhaYc:_‘thc Py
" paraliel palicing powersns are asstgned to-lhe Palice wnder the Code.  ° RS ERTER R L

) (2) Wilhout prejudice to'the generalily of the forgoing policing powersunder ©- = -
sub-section (1), the Levies Torce shall perform such. institutional ,_or"brgnni"znli'gnnl -
functions and dutics os provided wnder’ the Khyber Pakbtunkhwa Tolice. Act, 2017
(Khyber Pakhlunkhwa Act No.lkol 2017). R e neo '
6. 'Linbiliti'us of officers and members oT the Levies Foree—~(1) it shall be the .
duty.af every member of the Levies Force o obey and cxecuterall tawhul orders and
instructions, lssued-o him byithe Communduly. v any uther officer adthorized by him in
l)ﬁs: bchu\(’.tolissuc such ort!ur!; ilnl.l-iu.\'lrllcliuﬁs.' P
(2y - The Levics Force shall bc'nn'-'(-.':isé:n'ti:'\'l;_s'cﬁ‘ic'c:‘ An ':c\vcry.-l'ijcrhbct;_tﬁércof‘. S :
shal be linbie to sorve whenever he is required o serve by llme!;.)i(gulot(.‘xur}ufnl.- =i A 3

7. Cunsr’stutiurl "t)l' Selegttun . and Promotio
notify the Scleetion W Prom

employees of the Levies Force,

) Cnmmili‘cus.—-Gchrﬁmcn't shall
otion Commitiees for recruitment and | promotion of
T v J ) o - -
. B B t B . -I1
P PR . o
8, ‘Postings, - transfers and distribution ol

Commandant shall be competent ta p
(he dstrict.

“the “Levies. . Foret.-<(1)" The .
ost and transfer memblers of the Levies Force within -+ ..+
. N i' N .
i ~he Dircctor aeneral sha'l be nompelent 1 post and {ransfer memilicrs of
fan Lavies €30CE (TOm One gisteict o samdber, ' '

) Subiect to e decision of the Depariment, @ gufficicn
of the Levics. Farce shatl se placed nt the
serforming is jegally manaated functions.

{ number of members
disposal of the District Administration in

9. Absorption.={ i) Nohwithétanding anything. contpined iiv any o}hcr Inw' for the
time. being in foree the members. of the Levies Foree may be absorbed in the Police,
subject-to Jioepracedure s nuy e determined by Government.

2y Untit their shsorption in the olice, the members of the Levies Faree shail
. be governcd’ by theie cxisting terms and’ conditions ol service under the Federnd Levies
Force (Amended) Service Rules, 2013 °

’

—--On the requisition of
all provide nssistance and support 1o the
1 public agencies i the District, required for

W 10. Assistonee and support-to Covernment functionnrivs,
the District Administration, ihe. Commantiant sh

| District: Administration wnd Heads of u

performing theit official dutics. o ‘

11. Power o make r

) ules.—-Government may m
purposes of this Act. -

ake rules for ‘carryving’ pul the

12.  Act to override other lnw
: 'nol\yilhslnnding anything repugnant
~ being in [orce. o

pe--The provisiods of this Act ghall bu-in foree
ar conleary contiined.in nny ather fnw for-the ume

|
t

T13. Indemnity.—Except -u8 otlierwisc txpressly provided  in this Act,'no_suil,
' prosecution of otirer et proceedings sholl I'c aguinst iy member of the Levies Force;
Govcrnment of any other authority for anything which is donciin good fiith orsintended
o be done under thisAct or the rules. IR o s

1

. Explanatipn:The phrase “good fai

L th* shall-have the same meaning as given ta-it
in.scetion 52 oF the Pakistan Penal Code, '

864 {Act No. XLV of1860). 7,
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1{{} ‘14, . -Removal of difficuitics.-—11 any dilficalty arises in giving cffect tojany of the

. provisions: of this Act, the . Departmentmay nctify a commiliec to tnke o .decision -not

-inconsistent with the. provisions of this Act, os may appear to it o be nccessary for the
purpose of removing the-difficully. . o ' W n

15 ' Repesl and suvings.—-t1) The Federnl - Levies Forcc‘wllc.gulntidh;".’yt(]l'.la'nd the - -
“Khyber Pakhtuakhwa Levics Farce Ordinance, 2019 (K hyber Pakhiunkhway Ordintinée .- w3
' .No‘.lliof’lp1‘9).nrc:]iércb_y.it:pcnlcd, o SRR ‘= PR

- () 'Nom{ilhstnm_lin'g. o repeal of the Federn) Levies Force chilllalidn-:?.ovl?.'.‘ c

. under. subssection(l); the Fedetal Levies Foree lAmcndu;’l).;Sc@\:icuéj_{l;ilg‘;;,f?,pl}.-i;lsl)hll'_-f '
o continue to'remain;in foree ind-the térms-und tonthiions of service:of all;the members’

' oret shin1:be ki?(:_l:'n“(:ﬂ';_.\'\..".j'ii\l‘l‘l(!{:rl'_ intil: e ralbiiare e Rde i :

SRR ) Iy “Anything doiic, action taken, rule fmnde. of ‘notification -or.or crs issiied.
o unﬁc'r'-lh'c'._l(.hjd:"pﬁ"l"fi{'li(gihlf;l\\v:)"'pcvicei Faret Oidinniee; 12019, (hybur Pakiiunkhive =
-" Ofd:. No. 11F of 2019), ‘nd the Federnl Levics -an;‘e:ﬁeggiliiubji_v.“z'z0|:*..'s:hun:.bc’.dé'aiﬁi;d;
v_nlid':ani:i‘thp.énmé,sﬁ“n’lf wot b called inquastion'in finy Court oftaw: R SR LA

. . | SCHEDULE-. ) ,
S L fseesection-13) .. . -
URTIREHE SR PR L1 SO it R
¢ [SMe. JDwtrict. . T = L
P R T 0 =1 L O — B R
72 " Mohmand, :
, | 3. | Khyter. R N
' , . 4. © | Oralzaic
i 5, | Kumum..
6. . -] Soulh-Waziristan, |
"7, [ Naclh-Wiziristan.
' . Part-I ' . ' E
L i . ’ o -
) S.No, | Sub-Diviston, R
. . THasanihel in dist:ict Peshawar, .

Darra Adam Khel in district Kohat. *
Beitnni in district Cokki Manwat, '
Wazir in district Eiinnu,

Jandoln in district “Tank, .

| Durazinda in‘distrint Dera Tgmail IChin,

e (TS ol b B

f
‘

' BY ORDER OF-MR. SPEAKER,
PROVINCIAL ASSEMELY OF KHYBER
PAIKCHTUNKITWA.'. -

o " (AMJAD ALY
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Office of ihefInspeﬂcitor General
of Police: = Officer 'Khy‘ber_
Pa]ctun]thwa@eshawax

W o o

o

‘ . )
S L . . :. iy
,Notzﬁcafxon - . RN R

A e Y
g
:

AT AN
.;. Y

g ’7
DatedPeshawa:r 29/05/ 0
e ot oot
,l'.'fThe Provmcnal Pohce Ofﬁcer Kh} ‘Ser Pal\htu.rﬂd'xwa 1i pleased to1 \
Lo H:des1gnate the, Iollomng tank of-lavies and I-hsada.r Force for the

. purpose of theit mductlon / ab‘.orpuon in. Khyber Paktunlchwa
with mmmedlate effect

T

(§No | From Rankin Levies / hisadar | To Rank in Police
1 Sepoy . 'Constable BPSQT
2 | Lince Nailk Constable A-1 BPS-07
3 Naik ' Constable B-1.LHC
‘ BPS-07 :
4 . | Hawaldar " Head Constable BPS -
B og ¢ i
|5 | Ndib Subidar Assistant Inspector
‘ " ) BPS -11 ‘
6 . - |'Subidar Sub Inspector BPS-14
A7 |'Subidar Major Inspector BPS-16
d .
Muhammad. Naeem Khan PSP
Inspector Ceneral of Police
Khyber Pakhtunlchwa
Copy forward to 1
1. Secretary Establishment Khyber Paktinkhwa Peshawa1
2.

Secretary Finance Department Govt: of KP Pesh'mwar

3. Secretary Home & Trible Affair Department nGovt of XP -
Peshawar.

4. Al head of police KPK :

5 PSO to IGP KP Peshawar. .

6. Registrar CPO.

bt
o s $addiq Baloch PSI
7/ 7’ (4 PSP AIG / Establishment -

For Inspector General of Pohce P
Peshawax
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SECRETARY TO :
G-()‘.'ERNMEN'I oF VHYBER PAKHT URIKHW A,
LOME & TRIBAL AEFAINS DEP!\\'—".‘\’K‘AEN'\' ‘

:‘:‘._gp_y_i_r;-r_;:c:‘rded 1o thisis
e Governar. &hyher £ akhtunchwa.
onyber P akhtunkihwa.

orincloal Secretary 1@ fh
ber Enkh\un?.hwa' .

) '\ .
5 prrcipal Seorelary io the Chnlel Minlsiar,
- Al kdmln\s\:auve-Secre‘.sries o Giovemment of iKny

peglsiear, pashawar High mour, Peshaviar.

, Al Commissioners, Kiwbal pavhirddhwi.

s, Al Depuly Comrnlssion2rs, Khwber Parhtumkivwa.

5 Previncidl (glice CAlicars, Khybet Pakntinknye.

Al Heads of Allached Dc—par\men’.in WK yer pakitunkhvia,
PsC \oihe chiaf aacrelary, Khoer patihtunkhe.

oer pakhiunkt vid.

. Y/

: / ;//Lﬂ/: . 1, mecount2nl seneral K )
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Nas R, GOVERNMENT SF KHYBER H'AKHTUN/\HWA
AT HOME AND TRIBAL AFFAIRS DEFARTMENT!
Y o e eiereneees :
IS S WATIFICAT '
,,:?}2%9* A JATIEICATION
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e A A A e
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conlersd O gaction-9 of the PATA Levias Force rReguiation, nn12, ond in
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Copy farwarded to'the:- .

1. Principat Secretary to ihe Governor, Khy
2. Princlpol Secrelory to ihe Chief Minister,
3. A Adminisirotive secrataries 1o Government
4, Regiskrar, Peshawar High Courl, Peshawar.
S,

All Commilssioners, Khyoer Pokhilunkhwa.
All Deputy Commissioners. Khyber P akhiunkihwao.

~¢

o =t ————— ————

Ber Pakhtunkhwa.
Khyber Paihtunkhwo.

of Khyyber Pakhiunkhwa.

" Provinciol Police Officers, Khyber paldiiunkhwa.

8. AlHeods of Attached Deportment In Rhyber Pokhiunkhwa.

9. PSO to the Chief Secretary. Khyber Pokhiunkhwa.

10. Accouniant General, Khyber Pokhiunkhwao.
\1. Direction Intormation, Khyiser Pokhiu nkkeva,

12, The Marger Government Prinling & Stationery Deparment. Khyloer

Pekntunkinwa, He s recuesicd 10 publisit
Ordinary Gozelite of Klyber Pariiunknv/a cnd supcly 50 copies iPrinted} o

tmg saree to the Home Daporinien.
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COUR
MINGORA BENCH (DARUL QAZA SWAT)YEERUEN
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W.P. No. 560\ = M/2021 N
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1. Muhammad Ghafar (Naik), Regt / belt No. 02, ‘r'
2. Nowsher (Naik), Regt / belt No. 03, ¢

< BEFORE THE PESHAWAR HIGH COURT

3. Inayatullah (Lance Naik) Regt / belt No. 5, §

4. Umar Bakht Lance Naik Regt / belt No. 20,

5. Muhammad Yasin Lance Naik Regt / belt No.21,

6. Akhtar Munir Lance Naik Regt / belt No.22,

7.Israr Ud Din Lance Naik Regt / belt No. 23,

8. Sardar Hussain (Sepoy) Regt / belt No. 225,

9. Amir Rahman (Sepoy) Regt / belt No. 226,

10. Shah Hussain (Sepoy) Regt / belt No. 250,

11. Mukhtiar Ali (Sepoy) Regt / belt No. 251,

12. Usman Ali (Sepoy) Regt / belt No. 272,

13. Attaullah (Sepoy) Regt / belt No. 273,

14. Muhammad Nawaz (Sepoy) Regt / belt Noyzﬂf B

15, Tarig Mahmood (Sepoy) Regt / belt No. 288,

16. Sajjac Ahmad Sepoy/Tailor Regt / belt No. 262,

ll 7. Muhammad Naeem Sepoy/Gardner Regt / belt No.

263, ‘

18. Samiullah Sepoy/Cook Regt / belt No. 264,

19. Mian Umar Khan Sepoy / Carpenter ‘Regt / belt No.
T 266, '

FILED T%ODH?IW Zada Sepoy/Mason Regt / belt No. 267,
21. Fazal Maula Sepoy/Penter Regt / belt No. 269

310 MARZB! Bacha Khan Sepoy/Dhobi Regt / belt No. 296,

uh il ] »
?\‘{JAdditionai Regts{M ammad Ismail Lance Naik Regt / belt No.
24. Wagar Habib Lance Naik Regt / belt No. 25,

25. Irfan Lance Naik Regt / belt No. 27,

VG ATTE@TEU
//C/’///g EXAMER
Peshawar E‘-nqh C pill”i

——
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& 26. Sajjad Ali Lance Naik Regt / belt No. 28,

27. Saida Hussain Lance Naik Regt 7 belt No. 29,

28. Muhammad Diyar Lance Naik Regt / belt No. 30,

29 Akbar Shah Sepoy/Electrician Regt / belt No.
____, Swat Levies at office of the Deputy
Commissioner district Swat at Saidu Sharzf>

30. Haidar Ali Sepoy/pentert Regt/belt No. 275

31. Rahmat Ali : -

32. Sultan Ali Sepoy/tailor Regt/belt No. %(38, \

33. Sarfaraz Khan sepoy Regt/belt No. 227,

34. Shaukat Ali Sepoy Regt/belt No. 252, |

35. Sana Ullah S/poy/ElectrzctQ egt/belt No. 271,
36. Shaukat Rahman Sepoy Regt/belt No. 253

S

reresseseaseass Petitioners

VERSUS

1) Khyber Pakhtunkhwa through Chief Secretary to
Government of Khyber Pakhtunkhwa at Peshawar,

2) Secretary to Government of Khyber Palkhtunkhwa,

Home and Tribal Affairs Department, at Pesh?zwar;

3) Commandant Swat Levies / Deputy Commissioner
District Swat .at Saidu Sharif Swat,

4) Islamic Republic of Pakistan through Secretary to

ﬁGovernment of Pakistan SAFRON Division at
/

e\/@;z ,@Qslamabad,

Q .

om

Secretary to Government ‘of Pakistan SAFRON
division at Islamabad
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Judgment Sheet
PESHAWAR HIGH COURT, PESHAWAR.

(JUDICIAL DEPARTMENT)

W.P.No0.367-M/2021 with LR,
CM Nos.1053/2021 & 1183/2022.
JUDGMENT

Date of hearing -~  29.11.2022.
Barrister Dr.Adnan for petitioners.
Mr.Saqib Raza, A.A.G for the respondents.

=====c

S M ATTIQUE SHAH, J:- Through this

single judgment, we shall also. declde th.e
connected writ petitions bearing Nos.337-
M/2021, 406-M/2021, 503-M/2021, 514-
M/2021, 518-M/2021, 450-M/2021, 601-
M/2021, 681- M/2021, 632- M/2021, 919-
M/2021, 968- M/2021, 980- M/2021, 1221-
M/2021, 1222-M/2021, 1252-M/2021, 2270-
P72021, 2913-P/2021, 5092-P/2021, 5423-
P/2021, and 5424-P/2021 as adjudication
of a common question of law and fact is
involved in all the petitions wherein the
petitioners have challenged the vires of
noiiﬁcatlon No. SO (Police-ll} HD/
MKD/Levies/Misc/ZbZO dated 22,03.2021
whereby on the basis of impugned office

order bearing No0.128/DC/CSL dated

Peshiawar High Court




o . z.@
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20.04.2021, they have been retired from
service with further prayer that they be
reinstated into service from the date of their
retirement i.e. 20.04.2021 with all back
benefits. in alternative, they have prayed
that tr;e respondents be directed to treat
them at par with erstwhile Federal Levies of
Federally Administrated Tribal Area (FATA)
and; absorb them in police and; grant them
full pensionary benefits.

2. Likewise in W.P.Nos.333-M/2021,
334-M/2021, 335-M/2021, 338-M/2021,
345-M/2021, 1026-M/2021, 1035-M/2021,
1187-M/2021, 1206-M/2021, 1207-M/2021,
34—M/3022, 212-M/202 and 993-P/2022 the
petitioners have made the following prayer:

“On acceptance of this writ

o . petition, the impugned Notification

e SO (Police-ll) HD/ MKD/Levies/
////7/ e Misc/2020 is against law and the
D, }' ’ fundamental rights guaranteed by

the Constitution of Islamic
Republic of Pakistan, 1973, méy
be declared illegal vold ab initlo
and of no legal effects on the
rights of the petitioners,”

C
ATTESTEL

EXANINER
Peshawayr Nigh Cour.



o simidrly; . COC: Nos:38-M/2021 i

“*"wo!atrng 1he order of; thls court:ig'datedr;-’

o .petrtroners were appomtedf“ln "the‘ Swat
' _'Lev:es Force" as Sepoys etc and presently-t

L ~terms and conditions of thelr servlces‘

'iawherei.rrid"er'“-""- Besides

: ;"Rules 2012’~:_ PATA Lewes orce Servlce'

r (23

| ~21 04 2021 passed in WP No 367—M/2021 LR

3,_‘; Bnef facts of the case(s) are that the .

e S el

‘regulated by‘ “Provincrally Admrnistrated

TA Levies .Force’

lwrth the retirement of personnel ‘of:f.tll"re-.::
force ‘which was amended vlde notlﬁcatron.:'-*:“" R
dated 12 12.2013 in the ‘manner that "Au;.“-. -

the personnel shall .retire as per.

Schedule-lil and no exténsion in“:se.r;vice E

beyond retlrement shall be granted”. . On _

14.07.2020, vide Nofification No.§O

ATTES

L E\(A%’
. Peshawar 3h Cﬁur‘r o
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(Police-I)HD/1-3, rule 17 was further
afnended by deleting schedule-IV as “All
uniformed force shall retire from service
on attalning the age of superannuation
i.e. Sixty (60) years or they may opt for
retirem_ent after completion of twenty-
five (25) years regular service”.
Thereafter once again through certain
modifications rule, 17 was amepded by
glving life to the deleted schedule-Ili of the
ru!es 2013 as under:-

“Retirement; All levy personnel
shall retire as per Schedule-ll
and no extension in service
after retirement - shall be

granted.”
4, Being aggrieved from the ibid
al.'nendment, the petitioners have filed the
instant petitions.
5.  Pursuant to the directions of this
court respondents have filed their parawise
comments, wherein issuance of the desired
writs has been opposed.
6. Learned counsel representing the

petitioners vehemently argued that the

BN
- T4,
P

Loy



\aq'

impugned Notification is arbitrary; perverse,
illegal, issued without lawful authority and
mala fide intention just- to deprive the
pétitioners of théir vested rights accrued in
their favour hence violative of their
‘undamental rights guaranteed under the
Constitution and thus not sustainable in the
eye of law. That though the impugned
Notification was issued under the regulation
2012. However, after the 25" Constitutional
amendment, the said regulation does not
hold field, therefore, the impugned
Notification is liable tp be set aside.

7. Conversely, worthy AAG
representing the respondents opposed the
érgun:lents so advanced by learned counsel
representing the pet'itloners at the bar while
arguing that after the 25" amendment the
Provincial Assembly passed the
continuation of laws Act No.111 of 2019
through which the laws applicable to
erstwhile PATA were allowed to continue
including “Provincial Administered Tribal

Areas Levies Force Regulation, 2012" and;

J/A
D

[ ey paa 34,
ATTESS
EXANMINER

Peshawar High COU‘I‘E



iherefore. the Impugned Notification was
issued per law which does not require any
lnterférence by this court in its writ .
jurisdiction under Atticle. 199 of the
Constitution. Further, pefitioners are Civil
Servants, and; matter in question revolves
around the terms and conditions of their
service which is the exclusive domain of
the Service Tribunal as such the
jurisdiction of this court Is barred given the
explicit provision of Article 212 of the
Constitution.

é. Heard. Record perused.

9. Before discussing merits of the case
we deem it appropriate to discuss the
background of the matter in hand to
properly comprehend the issue involved
therein. it Is worth mentioning that earlier
the services of the Levies Force were dealt

with under the Frontier Irrequiar Corps

the "I?mvincial Administered Tribal Areas

/ (FIC) rules, 1962 which was substituted by

Levies Force Regulation, 2012” (regulation)

and urder the saic requiation “PATA Levies

YT
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Force (service) Rules, 2012" were framed
for Provincial Levies Forpe. While separate
service rules were also’framed thereunder
for PATA Federal Levies Force performing
duties in “PATA" known as “PATA Federal
Levies Force Service (Amended) Rules
2013. Rule 17 of the ibid rules deals with
the retirement of the Levies personnel
which was amended from time to time.
However, petitioners have  become
aggrieved from the impugred Notfication
vide which the petitioners’ retirement age
was aitered wnich is cljaiienged by them
through instant petitiors.

10. The mair contention of the
petitioners is that after 25" amendment the
regulation has lost its efficacy and sanctity
and has become redundant, therefore, the
impugned amendment under the said
reguiation is lllega!l being void ab‘initio. Itis
worth mentioning that after the 25"
amendment in 2018, both FATA & PATA
were merged‘in the province of Khyber

Pakhtunkhwa and Federal Levies Force

oA
g
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working in FATA was merged into the
regular police of the province. Albeit, in
Malakand Division, Levies Force is still
regulated by “PATA Federal Levies Force
Service (Amended) Rules 2013 in view of
the Khyber Pakhtunkhwa Act No 111 of
2019 through which the laws prevalent in
erstwhile PATA at the time of 25"
amendment were allowed to continue
including regulation 2012 which still holds
the field and as such the se;me Is a valid
instrument. Therefore, impugned
Notification was issued by the respondents
with fawful authority.

11. Moving toward the status of the
petitioners it is worth mentioning that earlier
this court while deciding W.P No 528-
M/2016 (Ikramuliah’s case) determined the
status of personnel of the Provincial Levies
Force as that of civil servants in the

following terms:-

"19. The Provincial Levies Force
(“Force”) was granted statutory
cover A through Khyber
Pakhtunkhwa Regulation No.1 of

ho
/%

< "'}
ATTE -,y

EXAMINER
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2014 ("Regulation”). Paragraph
No.3 of the Regu!at:on envisages

for constitution: and establishment

.of the Force an'd its fuhctions._For'

ease reference paragraph Nos. 3

'and 4. of. the Regu!atlon are‘
'reproduced as under- ‘ R

"3 Power to constitute‘ ‘and:-'m' ot
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w (o)

be guided in accordance with this
Regulation and the rules.

(3} The head of the Force shall

be Commandant in his respective
jurisdiction.

(4) Secretary to Government,
Home and Tribal Affairs Department
shall be the competent authority of
the Force. -
(55 The Force shall consist of
such ranks and number of officers
and members and shail be

constituted in such manner as may

be prescribed by rules.

(6)  The officers and members of
the Force shall receive such pay,
pension, allowances ~and other
remunerations and shait enjoy such
feave and other privileges as may be
prascribed by rules.

(7}  The officers and members of
the Force shali wear such uniform as
may be prescribed by rules or
instructions.

(8) The administration of the
Forcs shall vest in the Commandant
in  his jurisdiction  who  shall
acminister it in accordance with the
orovisions of this Regulation, rules
and instructions.

19) The  Commandant shall
oxersise kis powers and perform his
functions  under the  general
supervision end  directions of

Govemmaent,

[
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(d)

(e)

0

.
W |

4. Powers .and duties of
ofﬁcers‘ and members of the
Force.—An officer or member of the
Force shall-

take effective measures for ensuring
security of assigned jurisdiction and
for safeguarding against acts of
untawful interference;

prevent unauthorized persons and
sehiries from access {o the temitorial
jurisdiction;

taxe  effectiva  measures  for
preventing sabotage, placement of
car bombs, letter bombs, dangerous
article and carriage of armms and
ammunition into the rastricted area;
use such arms and ammunition and
equipment as may be authorized by
the Commandant or an officer
authorized by him;

search and amest without warrant
any person who he suspects of
endangering or  attempting to
endanger or having endangered the
safety of an installation and may use
such force as may be necessary in
the discharge of his aforesaid duties;
and

perform such other legal functions as
the competent authority may require
him to perform".

20. The close perusal of the
Regulation would clearly show
that the Force is receiving its

salary from the Provincial




“civil s’érveht'!:iﬁ'eans ‘a*pérson:who'is
a member of ‘& Eivil serwce of:the
Province, or G!?ho{ldjldé ‘8.clvil:post.in
connection with’ ‘,'t‘he" affalrs -
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(i)

(i)

(iii}

a person who is on deputation to the
Province from the Federstion or any
other Province or other authority;

a person who is employed on
contract, or on work charged basis,
or who is paid from contingencies; or
a person who is a "“worker" or
“workman” as defined In the
Factories Act, 1934 (Act XXV of
1934), or .the Workman's
Compensation Act, 1923 (Act VIl of

1923)".

23. The perusal of the definition
would show that a member of a
civil service of the Province or
who holds a civii post in
connection with the affairs of the
Province is civil servant. All
Pakistan Services are explained
in Article 260 of the Constitution,
which reads as under:-

----------------------

serwce . of ..ﬁékistan" means any
service, post or office in connection
with the affairs of the Federation or
of a Province, and Includes an All-
Pakistan Service, service in the
Armed Forces and any other service
declared to be a service of Pakistan
by or under Act of [Majlis-e-Shoora

,’,!\ :
.
3\‘ i"l/:: -c‘:'
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{Parllament})] or of a Provincial
Assembly, but does not include
service as  Speaker, Depuly
Speaker, Chairman, Deputy
Chairman, Prime Minister, Federal
Minister, Minister of State, Chief
Minister, Provincial Minister,
[Attorney-General], [Advocate-
-General],] Parliament Secretary] or
{Chalmman or member of a Law
Commission, Chairman or member
of the Council of islamic Ideology,
Special Assistant to the Prime
Minister, Adviser lo the Prme
Minister, Speclal Assistant to a Chief
Minister, Adviser to a Chief Minister]
or member of & House or a
Provincial Assembly;

Whereas Adicle 240 of the
Censtitution envisages that:-

“240. Subject to the Constitution, the
appointments fo and the conditions
of service of persons in the service
of Pakistan shall be determined —

(8) e

(b)  in the case of the services of
a Province and posls in connection
with the affairs of a Province, by or
under Act of the Provincial
Assembly.

Explanation.- In this Article, “All-
Pakistan Service" means a service
common to the Federation and the
Provinces, which was in existence
immediately before the cormmencing

e
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EXANG N ES
ashawar MISH Cour!



: r ;: Q\\
D

day or which may be created by Act
of [Iajlis-e-Shoora (Pariiament)]".

24. The Phrase “performing in
-connection with the affairs of
Federation or for present matter
Province” was elaborately
explained in the case of
Salahuddin and 2 others vs
Frontier Sugar Mills & Distille

Ltd. Tokht Bhai and 10 others
(PLD 1975 Supreme Court 244).
In the sald judgment, the Apex
Court has held:

“Now, what Is msant by the phrase
“performing functions in connection
with the affairs of the Federation or a
Province”. It is clear that the
reference is to governmental or State
functions, involving, in one from or
another, an eisment of exercise of
public power., The functions may be
the lraditional police functions of the
State, involving the maintenance of
law and order and other regulatory
activities; or they may comprise

functions pertaining to economic -

development, social welfare,
education, public ulility service and
other State enterprises of an
industial or commerclal nature.
Ordinarily, these functions would be
berformed by persons or agencies
directly appointed, controlled and
financed by the Stats, ie., by the




Federal Government or a Provincial
Govemment",

25. Admittedly, as evident from
the bare reading of paragraph-3 &
4 of the Regulation, the present
petitioners are performing policing
service in the erstwhile tribal area,
however, their terms and
conditions are being regulating
through Regulation No.1 of 2014
and after the omission of Article
247 from the Constitutﬁon; through
a provincial statute i.e. the Khyber
Continuation of Laws -“in the
Erstwhile Provincially Administered
Tribal Areas Act, 2018 {Khyber
Pakntunkhwa Act No. Il of 2018),
the: operation of Regulation No.1 of
2014 was continued. Thus, the
essential criteria for being a civil
servant is that the person holding
the post must perform his functions
in connection with the affairs of
Federation/Province and the terms
and conditions of his service
should be determined by or under
the Act of Parliament/Provincial
Assembly, The Apex Court in the

case of Federation of_ Paklistan
through Segretan}. Ministry of
Interior Inter|or Division

Islamabad and 2 others vs. RO-

EXLMINER
Peshawar High Couil



177 Ex-DSR Muhammad Nazir
(1998 SCMR 1081), whiie dealing

with the case of an employee of

Pakistan Rangers has observed
that:

*7...Perusal of these rules clearly
shows that they are ail embracing,
and therefore, under the amendment

‘of section 1 of the Pakistan Rangers

Ordinancs, these rules would prevail

over the Rules of 1973. The Pakistan

Rangers Ordinance was promulgated
to constitute 8 force called the

Pakistan Rangers for the protection of
and maintenance of order in the

border aress. Since with regard to the
status of the members of the force the

Pakistan Rangers Ordinance is silent,

therefore, it can be safely said that

the employees of the Pakistan

Rangers will be deemed to be civil

servants as they are performing

duties in connection with affairs of the

Federation and hence under the

Service Tribunals Act, 1973, an

appeal by a member of the Pakistan

Rangers regarding a matter relating
to terms and conditions of his service

is competent before the Federal
Service Tribunal...”.

26. Similarly, In the case of
Commandant, Frontier

Constabulary, Khyber

Pakhtunkhwa,  _Peshawar _and
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Hon' ble Apex Court nas elaborately
_examined service ‘structure “of ithe' o
employees - - of . Frontler‘f 5 : | 5
Constabulary. which 1s establlshed“_'-', SR
under Front:er Constabulary Act: -
(Act-XIll) of - 1915. .Relevanti =~ i+
paragraphs of the said ]udgment"'.'»":if":""
are reproduced as under - . :

6. Three - broad. 'fests: for” T
establishing the status and character: STCLIETN
of a civil servanl emerge from the
Constitutional mandate’ of fhe aforé: T
gomg Art:cles Flrstly, uridér Aticle” - N
“240(8) . of -thej:_.;,"" |
'appomrments to and he': tenns and

Consmutlon S

,.'jcondmons of serwce of e persons in



ibid (at pp. 686-689 of the law report).
The definition of the term ‘civil
servant’ in the Act adopts the
Constitutional criteria given in Article
260 noted abovs to reiterate that a
person who, inter alla, holds a civll
post “in connection with the affairs of
the Federation” including any such
post connecled with defence, to be a
civil servant. The larger Bench has in
this respect taken the logical step to
incorporate the requirements under
Article 240 (a) and 260 of the
_Constitution as the definitional criteria
of the term “civil servant” (at p. 682 of
the law report).

7. Having noticed the qualifying
criteria of a civil servant under the
law, it is appropriate now to examine
the factual matrix of the present
conltroversy. The FC was established
by the NWFP Constabulary Act, (Act-
Xil) of 1915 (“Constabulary Act’).
Section 3 of the Constabulary Act
empowers the Federal Government to
maintain the FC as a force “for the
better protection and administration of
the external frontiers of Pakistan
within the iimits of or adjoining North-
West Frontier or any part thereof”.
Section 3-A of the Constebulary Act
suthorises the Foderal Government to
employ the FC outside the limits of or
adjoining the North-West Frontier
Province in other parts of Pakistan for

fuaﬁ 3 fa
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_ 'Govemment wu‘h power to appomr P

- the Commandant and olher persons

" .‘:;zfrnCIUdmg lhe"Dlslnct Constabulary
OMicérs” ‘or, Assastent '-'Conslabulery
R '}:Oﬁ'cers of the force ln one ‘or"'mere

~‘:Eunder “the Act Th
:Govemment exerclsed

R Constabulary Acl to frame the NWFF""f'~

-service of the el‘flcér's.an-d fafi inthe -
"8, " It will ‘be obsarved -thatthe"

‘ matter of terms and- condltlons of{i
' --servlce of the’ respondenf-employaes‘

by -the - Constabulary - Rules are. “In:

the better  protection ~ and . = -
admlnislrelion of those parts.,:'Seclioiz- L T
5(1)-of the Act ibid vests the Federal

confeired by Sectlon 21 of lheii"_‘_

of the FC,- ara in the frsl plac
regulated by lhe Constabulary Acl‘:;
and elaboraled purstiant therelo by
the FC Rules Tne prews:ons mada-::f

,furfherance of and in exerclse of lh
.power conferred by the Conslabulary¢
Act. Therefore,  the - ferms: and,'
conditions  of - servlce "of'{ﬁf the
employees of the FC are prescnbed‘

a
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in the Act and the Rules. The test laid
down in Aricle 240(a) of the
Constitution  requires  that the

appointment fo and the terms and

- conditions of service of posts in

connection with the affairs of the
Fedaration and of a service of
Pakistan shall be determined "by or
under an Act of' Pariament. The
expression “by or under in Article
24013} of the Constituticn authorizes
the terms and conditions of service of
a civil servant to be provided both by
stalute or by statutory rules. The
provision made in the Constabulary
Act and the Constabulary Rules,
therefore, sstisfy the Article 240(a)
tast. The judgment in the Muhammad
Mubseen-us-Salam case  ibid
endorses this point of view:-

“86.... The terms and conditions of

. service of those employeses, however,

are required to be specified under
Article 240 of the Constitution by or
under Act of the Parliament. Thus, the
conclusion would be that only those
persons, who are In the service of
Pakistan, as discussed hereinabove,
and if thelr terms and conditions are
governed either by a statute or
statutory rules, in terms of Article 240
of the Constitution, can seek remedy
before the Service Tribunals..”

27. Similarly, this Court in the
case of Gul Munir vs. The




Government of Pakistan through
Secretary, Ministry of States and
Frontier Reglons  (SAFRON),
Islamabad and others (2018 PLC
(C.S) 645), on the basis of law laid
down by the Apex Court in

Commandant, Frontier
Constabulary Khyber

Pakhtunkhwa, Peshawar's case
(2018 SCMR 903), while dealing
with the case of Federal Levies
Force, which was established
through Federal Levies Force
Reguiation, 2012 having the same
structure  of - service for its
employees/force as provided in
Regulation No. 1 of 2014 has held
that employees of the Federal
Levies Force whose terms and
conditions of service are governed
under Federal Levies Force
Regulation, 2012 are civil servants.
Keeping in view the above, the
Force established under Regulation
No. 1 of 2014 qualifies the criteria
of being civil servant in view of its
composition, functions and duties
as per law laid-down by the Apex
Court in the cases of Federation of
Pakistan _ through Secretary,
Ministry of _Interior _ (Interior

Division), Islamabad and 2 others




learned  counsels  for . the ' -

. petltioners may agltate thelri_,.._,:
| '-‘"grlevances before the Provinclal".;i
"':'.":'Servlces Tribuna! g

' E .-5".lipetltloners being a clvll servant was
"";jnot determlned and m the" slmlla

" cases;the Apex Coutin Gul Radlb
&m‘_s_c_& (2018 SCMR 903
f'_i'j:has held that:

B 'I % by tha FC not only on the frontxers- .f'f

= E - d:schargmg

vs. RO-177 Ex:DSR Muyhammad - -

Nazir (1998 SCMR 108 1) and . :
Commandant, " Front!er,;z'..-'.' R

C_onstabularv.":‘- . Khzbe £

Pakhtunkhwa,.  Péshawar - and - -

others vs. Gul Ragib Khan and
others (2018 SCMR 903), thus, the . =

preliminary objection raised by the . -

respondents is sustained- and

accordingly, the present petitions:in' -
view of clear bar contained in _ S
Atticle 212 of the Constututton are . . T
not malntannable The present L

’c‘sWéVe“r', i

thl§ ]udgment "the :status of present

”-order i other parts of Paksstan For';
such':: .-',.".' Soegpe

L Peshaw—sr Hion
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services rendered by the FC have
direct nexus with the affairs of the
Federation. Therefors, the reasons
given in the Muhammad Nazir case
(supra) fully apply here as well and we
hold that the employees of FC are civil
servants. Insofar as the question of
competent remedy in respect of
service disputes of FC men s
concemed, we hold that in a matter
relating to the terms and conditions of
service of the respondent-employses
of the FC, an appeal before the
Federal Service Tribunal is available to
them as the exclusive remedy under
the law. Accordingly, this remedy may
be availed by them within the statutory
period of limitation commencing from
the date of issuance of certified copy
of this judgment. AI} these appeals
filed by the appellant-Commandant,
FC are according sllowed in above
terms”,

When case of the petitioners (PATA
Federal Levies Force) was examined in
juxtaposition with the Provincial Levies
Force and ibid judgment, we observed that
service of both the forces is governed
under the rules so framed under the
provisions  of “Provincial Administered

Tribal Areas Levies Force Regulation,

| }@/”/ 2 ATTESIED
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2012 Therefore, we believe that the
status of petitioners is that of civil servants . -
for all practical and material purposes; ‘a'nd -
as such, the matter of terms 'and'
conditions of the\r service squarely fal!s -

outside the ambit of wrlt Jurlsductlon of Hhiis SR

cour‘t glven the expllcit bar:contaln B¢

‘Artlcle 212 of the Constllutao""'

: dlscussed servlce rules of the "petltloners

| judgment the personnel of mencxa:

e
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.not dlstlngunsh the status of petttxoners'
. (PATA Federal Lewes Force) ws - ws;:;: ol
Provmc:al Leavy Force |n any manner Both :;,'.'.‘:--: .

_forces are performlng thetr functlons |n the

‘same " area’ for the sarne ob]ect:fand
purpose, and both are bemg malntalned':i;_.'
.through the provmcnal xchequer R
Therefore, the matters ansing out of the
terms and; condltions of ser\nce of the;’“
petmoners are only amenable_' to -the-}.":‘." et
jurisdiction of the Service Tribunai'in»tea"n{s :.

of Article 212 of the Constitution.

- So far as the contention of petitioners

that they have challenged the vires of the
impugned» Notification and as such the
same are not amenable tcrthe jurisdiction’ '

,of the Servlce Tnbunal is -__.;;bnqéfnéd,
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Therefore, the contention so agitated at the
bar is misconceived and as such repelied.
In  view thereof, ihe status of
petitioners has been declared as that of
Civil Servants and the matter In question
revolves around the terms and; conditions
of their service which does fall outside the
jurisdiction of this court given the baring .
provision of Article 212 of the Constitution
and as such Instant petitions aré dismissed;
being not maintainable. However, . the
petitioners may approach the worthy
Service Tribunal for the redressal of their
grievance if so advised. Albeit, earlier the
status of petitloners being civil servants
was not determined, therefore, the
petitioners may avall the remedy of appeal
within the statutory period of limitation
commencing from the date of issuance of
the certifled copy of this judgment in terms
of the judgment of august apex court in Gu/
. Ragib khan’s case 2018 SCMR 903,
cocC Nos.38-M/2021. in
W.P.N0.367-M/2021 and; COC No.436-

1l
. /_‘!i‘. l{’(‘
(ol
) TTESEN
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P/2022 in W.P.No.1335-P/2022 are

dismissed for having become infructuous.

Announced. JUDGE
Dt.29/11/2022.

HON'BLE MRUJUSTICE LAL JAN KHATTAK,
HON'BLE MR.JUSTICE S M ATTIQUE SHAH &
HON'BLE MRIUSTICE SYED ARSHAD ALL

(AR RHAN Court Samrebary)

53&3”,
Y7 el

"2. .....................

T
e b 1t

/ 9Lkt

et A e
?9 L\/\J\?/"/// /M ’,

/@//Z’/ %/ )







' fPohée“Kohat Dnnsmn, Kehat o
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tioniers were'- appomtad agamst tne post'of Levy
05-4a i {ara.k‘m"vanous dafes"betwaen
il e Ifqrmmg ihm: duﬂes in-

,'(.F'hotocopy' of

. CO
Re g\hanon 2012

“That L.ndc“ ,v?,s“\ Ainendmem Act 2018 (Act N.:, mvn of
2018) e F}h}’«. have been merged in the P*O\nnce of the

‘C“)bm ?amh\unld\wa

d a specuﬂ Z-‘.t tor: Le\rmu.

That Y(P vammal Asaembly passe
2019

I‘oi-ce- c:aned Klwner Palchmnkhwa Levxe Act
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ﬁM In Wnt Petltwn \TO 133‘3 ~P/ 2022

|
e
o
‘.

@)O

BE]F‘ORE HONORABLE PESHAWAR HIGH COURT
| PESHAWAR

Lal NaWaz and others e Pet1t1oner Lo
~ Versus : ;-"‘..,i‘;.-" L
| Government i 'f'of‘ Is.hyber - ;Pai{h{unld‘iw’a',' . and
B otllers.ﬁ-...' ...... Respondents o :

APPLECA’I‘ION FOR ISSUAI\!CE 01‘ JUDGMENT / ORDER IN WRIT PETITION
No, 1335—1’/ 2022 AS WELL AS FOR CORRECTION IN THE SHOR’I‘ ORDER
OF COC NO. 436~P/ 2022 1n Wrxt petl’hwn No.' 1335-P/ 2022 DECIDED ON

DATED 29/11/2022

Respectfully Sheweth,

b2

W

e —————————— - - -

4.

Petitioner humbly submits as under"

. That the above mentloned wnt peutmn along Wlth 39 other 1dent1ca.1 writ.

Petitions was fixed for . hea.rmcr on .99/ 11/2022 (Cause list of

28/11/2022 st attached olas annexure-A)

Thal the wmain writ petitions No 367-M/2021 -along ‘with the other

dentical writs were décided' by the Larger Bench. on the -date fixed.

That the judgment was recewed to’ the petl’uoner on 17/12/‘20‘22 and
from the perusal’ ‘of the Judgment it transpircd that all the identical wr 1ts_
were dismissed being not maintainable and the’ peutloners were directed
to appr oach the worthy | servu:e erbunal for redressal of grievances, but
unfortunately neither the writ: pe!mon of the’ apphcant is mentioned in
the main judgment nor. a.ny short ‘orderis issued in.the Writ petition.

(Copy of the judgment ."‘i's attached Aas “Annexure-B)

That When the apphcant approached to the service trzbunal fm hhng of

. appeal the appeal was: returned ‘on. ‘the ‘score that Neither the writ

petition of the apphcant is decidéd mior the Number of the apphcant s writ
is mentioned - m the rain. Judgment (Copy of the objection slip is
attached as Annexure-C) ' T :

CM CORRECTION28-2023 IN WP 335-2022 LAL NAWAZ VS'GOVT. PGS40 UsB.pdf




PESHAWAR HIGH COURT, PESHAWAR.

. FORM “A”.
FORM OF ORDER SHEET.
| ‘Serial Noof | Date of Order | Order or other proceedings with Signature of judge or Magistrate and
| order or or Proceeding ' | that of parties or counse! where necessary
| | proceeding : L .
' 1 2 3
c No 28-P/2 23 in .No.1335-P/2022.

16.03.2023.

' ’ Present:~

'S M ATTIQUE SHAH. J- Through 'in'stant»

- application,

“writ petntlon No.1335- PI2022. in the mam‘

along with other identical matters as the same

court in some other cases has got no objectlon

‘ over the acceptance of this application.
Pr2022 was ﬂxed before the court duly mentloned

also heard along WIth other ident;cai petsttons

however inadvertently, it couid not be mentloned Rl
“in the mam judgment The non-mentioning: of the

. wnt petitson is, therefore, ne:ther mtentlonal nor

Syed Roman Shah, Advocate for
the apphcantsipetittoners

Malik / Haroon lgbal, AAG for
official respondents.

e e

t N -

leamed counsel ', for " 'the.

apphcants/petltloners seeks addltsonhnsertlon of

judgment dated 29.11.2022 rendered by Hon' bie )

Larger Bench of thls court in W.P.No. 367 M/2021

has not been shown menttoned therem

| Maiik Haroon Igbal, AAG present in

Record reflects that W.P.No. No 1335-

in the cause list of even date and; the same was.

dehberate,. rather .the same has been left

| . T
. - m"TEs
| | E)(A?ﬁ! ab SRkl
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unintentienaﬂy in the main jngment rendered A
thereln, | w
| In view of the above. this application
‘stende ‘allewed end the writ petéti_on bearing -
No. 1335-?/2622 shall be deemed to ha\}e"been
'decaded by the Hon ble Larger Bench of this court
in the judgment rendered in W.P.No. 367—M/2021
and' the attendance of the learned counsel Syed
Roman Shah Advocate shall be considered to be -
marked i in the writ pet{tlon as weII asin COC
- JUD G“I?tj". _
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JUDGE
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(ARAHHAN Cowrd Sraratary)

HON BLE MR.JUSTICE § M ATTIQUE SHAH &




A
. Karrak y
S#: 3 P Sec:001 Month:January 2022 i
) . o KK4283 -Sub Inspector Karak (Levie
Pers #: 00512576 Buckle: SUB INSPECTOR KARAK (LEVI
Name:  WALI MUHAMMAD NTN: _
- CONSTABLE GPF #: 1IV/GA/CENTRAL/5
" CNIC No.1420292008465 0ld #: - .
GPF Interest Applied
e 07 Active Temporary KK4283 -

PAYS AND ALLOWANCES: :
5054-Adj Ration Allowance 6,129.00
5070-Adj Washing Allowance 300.00
5078-Adj C.R.A Allowance 2,700.00
5151-Adj. Adhoc Rel Allow 2021 . 9,949.00
5322-Ad3 Adhoc Relief All 2018 14,893.00
5336- Ad3 Adhoc Relief All 2019 14,893.00 .

. 5878—Ad3 Spl Incentive Allow 6,975.00 :

'5879-Adj Risk Alowance(Police) 45,114.00 !

5945-Adj. Fixed Daily Allowanc 24,570.00, /24723
Gross Pay ard Allowances 391,511.00
- DEDUCTIONS: - ‘
GPF Balance 6%,975.00 Subre:
{
~fotal Dedudtions 1,802.00
389,709.00
D.O.B LFP Quota: R
05.03.1978 ALLIED BANK LIMITED Allled Bank Karak
- 11 Years 09 Months 010 Days 0l1- 212 0104-7
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